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CHAPTER 2014-157

Committee Substitute for
Committee Substitute for Senate Bill No. 1030

An act relating to cannabis; providing a short title; creating s. 381.986, F.S.;
defining terms; authorizing specified physicians to order low-THC
cannabis for use by specified patients; providing conditions; prohibiting
specified acts by physicians or persons seeking low-THC cannabis;
providing criminal penalties; requiring physician education; providing
duties of the Department of Health; requiring the department to create a
compassionate use registry; providing requirements for the registry;
requiring the department to authorize a specified number of dispensing
organizations; authorizing rulemaking; providing requirements and duties
for a dispensing organization; providing exceptions to specified laws;
creating s. 385.211, F.S.; defining the term “low-THC cannabis”; authoriz-
ing certain medical centers to conduct research on cannabidiol and low-
THC cannabis; authorizing state or privately obtained research funds to be
used to support such research; creating s. 385.212, F.S.; requiring the
department to establish an Office of Compassionate Use; authorizing the
office to engage in specified activities; authorizing rulemaking; amending
s. 893.02, F.S.; revising the term “cannabis” as used in the Florida
Comprehensive Drug Abuse Prevention and Control Act and as applicable
to certain criminal offenses proscribing the sale, manufacture, delivery,
possession, dispensing, distribution, or purchase of cannabis, to which
penalties apply; creating s. 1004.441, F.S.; defining the term “low-THC
cannabis”; authorizing state universities with both medical and agricul-
tural research programs to conduct specified research on cannabidiol and
low-THC cannabis; authorizing state or privately obtained research funds
to be used to support such research; providing an appropriation to the
department for research of cannabidiol and its effect on intractable
childhood epilepsy; specifying how biomedical research funding for
research of cannabidiol and its effect on intractable childhood epilepsy
shall be awarded; specifying who may apply for such funding; providing an
effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. This act may be cited as the “Compassionate Medical Cannabis
Act of 2014.”

Section 2. Section 381.986, Florida Statutes, is created to read:

381.986 Compassionate use of low-THC cannabis.—

(1) DEFINITIONS.—As used in this section, the term:
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(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, and dispense low-THC cannabis pursuant
to this section.

(b) “Low-THC cannabis” means a plant of the genus Cannabis, the dried
flowers of which contain 0.8 percent or less of tetrahydrocannabinol andmore
than 10 percent of cannabidiol weight for weight; the seeds thereof; the resin
extracted from any part of such plant; or any compound, manufacture, salt,
derivative, mixture, or preparation of such plant or its seeds or resin that is
dispensed only from a dispensing organization.

(c) “Medical use” means administration of the ordered amount of low-
THC cannabis. The term does not include the possession, use, or adminis-
tration by smoking. The term also does not include the transfer of low-THC
cannabis to a person other than the qualified patient for whom it was ordered
or the qualified patient’s legal representative on behalf of the qualified
patient.

(d) “Qualified patient”means a resident of this state who has been added
to the compassionate use registry by a physician licensed under chapter 458
or chapter 459 to receive low-THC cannabis from a dispensing organization.

(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.

(2) PHYSICIAN ORDERING.—Effective January 1, 2015, a physician
licensed under chapter 458 or chapter 459 who has examined and is treating
a patient suffering from cancer or a physical medical condition that
chronically produces symptoms of seizures or severe and persistent muscle
spasms may order for the patient’s medical use low-THC cannabis to treat
such disease, disorder, or condition or to alleviate symptoms of such disease,
disorder, or condition, if no other satisfactory alternative treatment options
exist for that patient and all of the following conditions apply:

(a) The patient is a permanent resident of this state.

(b) The physician determines that the risks of ordering low-THC
cannabis are reasonable in light of the potential benefit for that patient. If
a patient is younger than 18 years of age, a second physician must concur
with this determination, and such determination must be documented in the
patient’s medical record.

(c) The physician registers as the orderer of low-THC cannabis for the
named patient on the compassionate use registry maintained by the
department and updates the registry to reflect the contents of the order.
The physician shall deactivate the patient’s registration when treatment is
discontinued.

(d) The physician maintains a patient treatment plan that includes the
dose, route of administration, planned duration, and monitoring of the

Ch. 2014-157 LAWS OF FLORIDA Ch. 2014-157
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patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis.

(e) The physician submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis on patients.

(f) The physician obtains the voluntary informed consent of the patient or
the patient’s legal guardian to treatment with low-THC cannabis after
sufficiently explaining the current state of knowledge in the medical
community of the effectiveness of treatment of the patient’s condition with
low-THC cannabis, the medically acceptable alternatives, and the potential
risks and side effects.

(3) PENALTIES.—

(a) A physician commits a misdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC cannabis
for a patient without a reasonable belief that the patient is suffering from:

1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or

2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.

(b) Any person who fraudulently represents that he or she has cancer or a
physical medical condition that chronically produces symptoms of seizures or
severe and persistent muscle spasms to a physician for the purpose of being
ordered low-THC cannabis by such physician commits a misdemeanor of the
first degree, punishable as provided in s. 775.082 or s. 775.083.

(4) PHYSICIAN EDUCATION.—

(a) Before ordering low-THC cannabis for use by a patient in this state,
the appropriate board shall require the ordering physician licensed under
chapter 458 or chapter 459 to successfully complete an 8-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses the clinical
indications for the appropriate use of low-THC cannabis, the appropriate
delivery mechanisms, the contraindications for such use, as well as the
relevant state and federal laws governing the ordering, dispensing, and
possessing of this substance. The first course and examination shall be
presented by October 1, 2014, and shall be administered at least annually
thereafter. Successful completion of the course may be used by a physician to
satisfy 8 hours of the continuing medical education requirements required by
his or her respective board for licensure renewal. This course may be offered
in a distance learning format.

Ch. 2014-157 LAWS OF FLORIDA Ch. 2014-157
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(b) The appropriate board shall require the medical director of each
dispensing organization approved under subsection (5) to successfully
complete a 2-hour course and subsequent examination offered by the Florida
Medical Association or the Florida Osteopathic Medical Association that
encompasses appropriate safety procedures and knowledge of low-THC
cannabis.

(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis
each time such physician renews his or her license. In addition, successful
completion of the course and examination specified in paragraph (b) is
required for the medical director of each dispensing organization each time
such physician renews his or her license.

(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis may be subject to disciplinary action under the applicable
practice act and under s. 456.072(1)(k).

(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, the
department shall:

(a) Create a secure, electronic, and online compassionate use registry for
the registration of physicians and patients as provided under this section.
The registry must be accessible to law enforcement agencies and to a
dispensing organization in order to verify patient authorization for low-THC
cannabis and record the low-THC cannabis dispensed. The registry must
prevent an active registration of a patient by multiple physicians.

(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis under this section, one in each of the following regions:
northwest Florida, northeast Florida, central Florida, southeast Florida, and
southwest Florida. The department shall develop an application form and
impose an initial application and biennial renewal fee that is sufficient to
cover the costs of administering this section. An applicant for approval as a
dispensing organization must be able to demonstrate:

1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.

2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.

Ch. 2014-157 LAWS OF FLORIDA Ch. 2014-157
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3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.

4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the department.

5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the
department. Upon approval, the applicant must post a $5 million perfor-
mance bond.

6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.

7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.

(c) Monitor physician registration and ordering of low-THC cannabis for
ordering practices that could facilitate unlawful diversion or misuse of low-
THC cannabis and take disciplinary action as indicated.

(d) Adopt rules necessary to implement this section.

(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation shall maintain compliance with the criteria demonstrated for selection
and approval as a dispensing organization under subsection (5) at all times.
Before dispensing low-THC cannabis to a qualified patient, the dispensing
organization shall verify that the patient has an active registration in the
compassionate use registry, the order presented matches the order contents
as recorded in the registry, and the order has not already been filled. Upon
dispensing the low-THC cannabis, the dispensing organization shall record
in the registry the date, time, quantity, and form of low-THC cannabis
dispensed.

(7) EXCEPTIONS TO OTHER LAWS.—

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
ordered for the patient.

(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully dispose
of reasonable quantities, as established by department rule, of low-THC
cannabis. For purposes of this subsection, the terms “manufacture,”

Ch. 2014-157 LAWS OF FLORIDA Ch. 2014-157
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“possession,” “deliver,” “distribute,” and “dispense” have the same meanings
as provided in s. 893.02.

(c) An approved dispensing organization and its owners, managers, and
employees are not subject to licensure or regulation under chapter 465 for
manufacturing, possessing, selling, delivering, distributing, dispensing, or
lawfully disposing of reasonable quantities, as established by department
rule, of low-THC cannabis.

Section 3. Section 385.211, Florida Statutes, is created to read:

385.211 Refractory and intractable epilepsy treatment and research at
recognized medical centers.—

(1) As used in this section, the term “low-THC cannabis” means “low-
THC cannabis” as defined in s. 381.986 that is dispensed only from a
dispensing organization as defined in s. 381.986.

(2) Notwithstanding chapter 893, medical centers recognized pursuant to
s. 381.925 may conduct research on cannabidiol and low-THC cannabis. This
research may include, but is not limited to, the agricultural development,
production, clinical research, and use of liquid medical derivatives of
cannabidiol and low-THC cannabis for the treatment for refractory or
intractable epilepsy. The authority for recognized medical centers to conduct
this research is derived from 21 C.F.R. parts 312 and 316. Current state or
privately obtained research funds may be used to support the activities
described in this section.

Section 4. Section 385.212, Florida Statutes, is created to read:

385.212 Powers and duties of the Department of Health; Office of
Compassionate Use.—

(1) The Department of Health shall establish an Office of Compassionate
Use under the direction of the Deputy State Health Officer.

(2) The Office of Compassionate Use may enhance access to investiga-
tional new drugs for Florida patients through approved clinical treatment
plans or studies. The Office of Compassionate Use may:

(a) Create a network of state universities and medical centers recognized
pursuant to s. 381.925.

(b) Make any necessary application to the United States Food and Drug
Administration or a pharmaceutical manufacturer to facilitate enhanced
access to compassionate use for Florida patients.

(c) Enter into any agreements necessary to facilitate enhanced access to
compassionate use for Florida patients.

(3) The department may adopt rules necessary to implement this section.

Ch. 2014-157 LAWS OF FLORIDA Ch. 2014-157
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Section 5. Subsection (3) of section 893.02, Florida Statutes, is amended
to read:

893.02 Definitions.—The following words and phrases as used in this
chapter shall have the following meanings, unless the context otherwise
requires:

(3) “Cannabis” means all parts of any plant of the genus Cannabis,
whether growing or not; the seeds thereof; the resin extracted from any part
of the plant; and every compound, manufacture, salt, derivative, mixture, or
preparation of the plant or its seeds or resin. The term does not include “low-
THC cannabis,” as defined in s. 381.986, if manufactured, possessed, sold,
purchased, delivered, distributed, or dispensed, in conformance with s.
381.986.

Section 6. Section 1004.441, Florida Statutes, is created to read:

1004.441 Refractory and intractable epilepsy treatment and research.

(1) As used in this section, the term “low-THC cannabis” means “low-
THC cannabis” as defined in s. 381.986 that is dispensed only from a
dispensing organization as defined in s. 381.986.

(2) Notwithstanding chapter 893, state universities with both medical
and agricultural research programs, including those that have satellite
campuses or research agreements with other similar institutions, may
conduct research on cannabidiol and low-THC cannabis. This research may
include, but is not limited to, the agricultural development, production,
clinical research, and use of liquid medical derivatives of cannabidiol and
low-THC cannabis for the treatment for refractory or intractable epilepsy.
The authority for state universities to conduct this research is derived from
21 C.F.R. parts 312 and 316. Current state or privately obtained research
funds may be used to support the activities authorized by this section.

Section 7. (1) As used in this section, the term “cannabidiol” means an
extract from the cannabis plant that has less than 0.8 percent tetrahydro-
cannabinol and the chemical signature 2-[(1R,6R)-6-isopropenyl-3-methyl-
cyclohex-2-en-1-yl]-5-pentylbenzene-1,3-diol, or a derivative thereof, as
determined by the International Union of Pure and Applied Chemistry.

(2) For the 2014-2015 fiscal year, $1 million in nonrecurring general
revenue is appropriated to the Department of Health for the James and
Esther King Biomedical Research Program and shall be deposited into the
Biomedical Research Trust Fund. These funds shall be reserved for research
of cannabidiol and its effect on intractable childhood epilepsy.

(3) Biomedical research funding for research of cannabidiol and its effect
on intractable childhood epilepsy shall be awarded pursuant to s. 215.5602,
Florida Statutes. An application for such funding may be submitted by any
research university in the state that has obtained approval from the United
States Food and Drug Administration for an exploratory investigational new

Ch. 2014-157 LAWS OF FLORIDA Ch. 2014-157
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drug study of cannabidiol and its effect on intractable childhood epilepsy. For
purposes of this section, the Biomedical Research Advisory Council created
under s. 215.5602, Florida Statutes, shall advise the State Surgeon General
as to the direction and scope of research of cannabidiol and its effect on
intractable childhood epilepsy and the award of research funding.

Section 8. This act shall take effect upon becoming a law.

Approved by the Governor June 16, 2014.

Filed in Office Secretary of State June 16, 2014.

Ch. 2014-157 LAWS OF FLORIDA Ch. 2014-157
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CHAPTER 64-4 
COMPASSIONATE USE 

64-4.001  Definitions 
64-4.002  Initial Application Requirements for Dispensing Organizations 
64-4.004  Revocation of Dispensing Organization Approval 
64-4.005  Inspection and Authorization Procedures 
64-4.009  Compassionate Use Registry 
64-4.011  Compassionate Use Registry Identification Cards 
64-4.013  Pesticide Use Use on Medical Marijuana 

64-4.001 Definitions. 
For the purposes of this chapter, the following words and phrases shall have the meanings indicated: 

(1) Applicant – A nursery that meets the requirements of section 381.986(5)(b)1., F.S., applies for approval as a dispensing 
organization, and identifies a nurseryman as defined in section 581.011, F.S., who will serve as the operator. 

(2) Approval – Written notification from the department to an applicant that its application for dispensing organization approval 
has been found to be in compliance with the provisions of this chapter and that the department is awaiting notification that it is 
prepared to be inspected and authorized to begin cultivation, processing, and dispensing. 

(3) Cultivation Authorization – Written notification by the department to a Dispensing Organization that it may begin 
cultivating low-THC cannabis. 

(4) Processing Authorization – Written notification by the department to a Dispensing Organization that it may begin processing 
low-THC cannabis to Derivative Product. 

(5) Dispensing Authorization – Written notification by the department to a Dispensing Organization that it may begin 
dispensing Derivative Product. 

(6) Certified Financials – Financial statements that have been audited in accordance with Generally Accepted Auditing 
Standards (GAAS) by a Certified Public Accountant, licensed pursuant to chapter 473, F.S. 

(7) Cultivation – Growth of low-THC plant source material. 
(8) Derivative Product – Forms of low-THC cannabis suitable for routes of administration. 
(9) Dispensing Region – A geographical area where the cultivation and production of low-THC cannabis under the control of a 

Dispensing Organization occurs. The five dispensing regions shall be identified as follows: 
(a) Northwest Florida Region consisting of Bay, Calhoun, Escambia, Franklin, Gadsden, Gulf, Holmes, Jackson, Jefferson, 

Leon, Liberty, Madison, Santa Rosa, Okaloosa, Taylor, Wakulla, Walton, and Washington counties. 
(b) Northeast Florida Region consisting of Alachua, Baker, Bradford, Clay, Columbia, Dixie, Duval, Flagler, Gilchrist, 

Hamilton, Lafayette, Levy, Marion, Nassau, Putnam, St. Johns, Suwannee, and Union counties. 
(c) Central Florida Region consisting of Brevard, Citrus, Hardee, Hernando, Indian River, Lake, Orange, Osceola, Pasco, 

Pinellas, Polk, Seminole, St. Lucie, Sumter, and Volusia counties. 
(d) Southwest Florida Region consisting of Charlotte, Collier, DeSoto, Glades, Hendry, Highlands, Hillsborough, Lee, Manatee, 

Okeechobee, and Sarasota counties. 
(e) Southeast Florida Region consisting of Broward, Miami-Dade, Martin, Monroe, and Palm Beach counties. 
(10) Dispensing Organization – A nursery that meets the requirements of section 381.986(5)(b)1., F.S., including its contractual 

agents, which has been authorized by the department to cultivate, process and dispense low-THC cannabis. 
(11) Dispensing Organization Facility – Any of the following facilities: 
(a) Cultivation Facility: Any area designated in the application to be used for cultivation of low-THC cannabis. 
(b) Processing Facility: Any area designated in the application to be used for processing of Derivative Product. 
(c) Dispensing Facility: Any area designated in the application where Derivative Product is dispensed at retail. 
(12) Financial Statements – A presentation of financial data, including accompanying notes, derived from accounting records 

that purports to show actual or anticipated financial position and intended to communicate an entity's economic resources or 
obligations at a point in time, and the results of operations and cash flows for a period of time, in accordance with generally accepted 
accounting principles or a comprehensive basis of accounting other than generally accepted accounting principles. Financial 



presentations included in tax returns are not financial statements. The method of preparation (for example, manual or computer 
preparation) is not relevant to the definition of a financial statement. 

(13) Manager – Any person with the authority to exercise operational direction or management of the Dispensing Organization 
or the authority to supervise any employee of the Dispensing Organization. 

(14) Permanent resident – A person who has his or her true, fixed and permanent home, in Florida to which, whenever absent, 
he or she has the intention of returning. Once a permanent residence is established in Florida it is presumed to continue until the 
resident shows that a change has occurred. Any person who has established a residence in this state may manifest and evidence the 
same by filing a sworn statement pursuant to section 222.17, F.S. 

(15) Routes of administration – means the path by which a Derivative Product is ordered by a physician to be taken into the 
body of the qualified patient, but does not include smoking. 

(16) Visitation Protocol – A set of identified policies and procedures of an applicant or Dispensing Organization that details 
requirements for visitor access to any proposed or existing Dispensing Organization facility. 

Rulemaking Authority 381.986(5)(d) FS. Law Implemented 381.986(5)(b) FS. History–New 6-17-15. 

64-4.002 Initial Application Requirements for Dispensing Organizations. 
Each nursery that meets the requirements of section 381.986(5)(b)1., F.S., desiring to be approved as a Dispensing Organization 
shall make application, either electronically or in hard copy, to the department using Form DH8006-OCU-2/2015, “Application for 
Low-THC Cannabis Dispensing Organization Approval,” herein incorporated by reference and available at 
http://www.flrules.org/Gateway/reference.asp?No=Ref-05457. The completed application form must include the following: 

(1) An initial application fee of $60,063.00. 
(2) An explanation or written documentation, as applicable, showing how the Applicant meets the statutory criteria listed in 

section 381.986(5)(b), F.S. In any explanation, the Applicant must address each item listed for each criterion below. The Applicant 
must disclose the name, position, and resume of the employee(s) who provides the knowledge or experience explained for each item. 

(a) The technical and technological ability to cultivate, process, and dispense low-THC cannabis. Please address the following 
items: 

1. Experience cultivating cannabis, 
2. Experience cultivating in Florida plants not native to Florida, 
3. Experience introducing new varieties of plants, 
4. Regional cultivation knowledge and experience, 
5. Experience cultivating plants for human consumption such as food or medicine products, 
6. Experience with in-house propagation, 
7. Experience with genetic modification or breeding, 
8. Experience using clean growing rooms, 
9. Knowledge of cannabis cultivation, including: 
a. Proper cultivation conditions and techniques, 
b. Additives that can be used when growing cannabis, 
c. Pests, disease and deficiencies common for cannabis, 
d. Production of high quality product in a short time, 
10. Experience with tracking each plant in a harvest, 
11. Experience with good agricultural practices, 
12. Experience with good handling practices, 
13. Experience with good manufacturing practices, 
14. Experience with analytical organic chemistry and micro-biology, 
15. Experience with analytical laboratory methods, 
16. Experience with analytical laboratory quality control, including maintaining a chain of custody, 
17. Knowledge of, and experience with, cannabis extraction techniques, 
18. Knowledge of cannabis routes of administration, 
19. Knowledge of, and experience with, producing cannabis products, 
20. Experience interacting with patients, 



21. Experience with handling confidential information, 
22. A marketing plan, 
23. Experience gathering and managing data, i.e. data on patient reactions to products dispensed, 
24. Experience with recalls, 
25. Training programs for employees addressing: 
a. The Health Insurance Portability and Accountability Act (HIPAA), 
b. Patient education, 
c. Compliance, 
d. Patient counseling; and, 
e. Data collection. 
26. Any awards, recognition or certifications received for relevant expertise. 
(b) Written documentation demonstrating that the applicant possesses a valid certificate of registration issued by the Department 

of Agriculture and Consumer Services pursuant to section 581.131, F.S., that is issued for the cultivation of more than 400,000 
plants, is operated by a nurseryman as defined in section 581.011, F.S., and has been operated as a registered nursery in this state for 
at least 30 continuous years. 

(c) The ability to secure the premises, resources, and personnel necessary to operate as a Dispensing Organization. Please 
address the following items, and include a sketch or other illustration: 

1. Location of all properties Applicant proposes to utilize to cultivate, process, and dispense low-THC cannabis and Derivative 
Product, including ownership information for the properties and any lease terms if applicable, 

a. For any property that is leased by the Applicant, include documentation that the property owner consents to the use of the 
property for the purposes of cultivation, processing, or dispensing of low-THC cannabis and Derivative Products and documentation 
that the mortgagor or lienholder has been given notice of the use of the property for the purposes of cultivation, processing, or 
dispensing of low-THC cannabis and Derivative Products. 

b. For any property owned by the Applicant but subject to a mortgage or lien, include documentation that the mortgagor or 
lienholder has been notified of the use of the property for the purposes of cultivation, processing, or dispensing of low-THC 
cannabis and Derivative Products. 

2. Compliance with local regulations regarding sanitation and waste disposal, 
3. The ability to obtain zoning approval, 
4. Sketch or other illustration approximating the property boundaries, land topography, vegetation, proposed and/or existing 

structures, easements, wells, and roadways for each property proposed, 
5. Description of the areas proposed for the cultivation of low-THC cannabis, including the following: 
a. Capacity, in square feet of growing area, 
b. Cultivation environment, e.g., greenhouse, clean room, aseptic, et cetera, 
c. Irrigation system(s); and, 
d. Environmental control system(s). 
6. A description of the ability or plan to expand any of the areas proposed for low-THC cannabis, 
7. Back-up systems for all cultivation and processing systems, 
8. A description of one or more strains of low-THC cannabis the applicant intends to cultivate, 
9. Access to water resources that allow for sufficient irrigation, 
10. Description of the areas proposed for the processing of Derivative Products, including the following: 
a. Extraction equipment and location, 
b. Concentration equipment and location, 
c. Access to sufficient potable water and hot water, 
d. Analytical equipment, including separators and detectors, and location, 
e. Safety equipment and facilities and location, 
f. Computer systems and software; and, 
g. Ventilation and exhaust system. 
11. Description of the methods proposed for the dispensing of Derivative Products, including the following: 



a. Accessibility of dispensing facilities, e.g., centrally located to several populated areas, located on a main roadway, not in a 
high crime area, et cetera, 

b. Proximity of dispensing facilities to patient populations; and, 
c. Alternative dispensing, e.g. delivery. 
12. A list of current and proposed staffing, including, 
a. Position, duties and responsibilities, 
b. Resume; and, 
c. Professional licensure disciplinary action in all jurisdictions. 
13. An organizational chart illustrating the supervisory structure of the proposed Dispensing Organization, 
14. Plans and procedures for loss of key personnel, 
15. Plans and procedures for complying with OSHA regulations for workplace safety; and, 
16. Relationship(s) with an independent laboratory(ies) with cannabis testing protocols and methods. 
(d) The ability to maintain accountability of all raw materials, finished products, and any byproducts to prevent diversion or 

unlawful access to or possession of these substances. Please address the following items for each property or location: 
1. Floor plan of each facility or proposed floor plans for proposed facilities, including the following: 
a. Locking options for each means of ingress and egress, 
b. Alarm systems, 
c. Video surveillance, 
d. Name and function of each room, 
e. Layout and dimensions of each room, 
2. Storage, including the following, 
a. Safes, 
b. Vaults, 
c. Climate control, 
3. Diversion and trafficking prevention procedures, 
4. A facility emergency management plan, 
5. System for tracking low-THC source plant material throughout cultivation, processing, and dispensing, 
6. Inventory control system for low-THC cannabis and Derivative Products, 
7. Policies and procedures for recordkeeping, 
8. Vehicle tracking systems, 
9. Vehicle security systems, 
10. Methods of screening and monitoring employees, 
11. Personnel qualifications and experience with chain of custody or other tracking mechanisms, 
12. Personnel reserved solely for inventory control purposes, 
13. Personnel reserved solely for security purposes, 
14. Waste disposal plan, 
15. Plans for the recall of any Derivative Products that have a reasonable probability of causing adverse health consequences 

based on a testing result, bad patient reaction, or other reason; and, 
16. Access to specialized resources or expertise regarding data collection, security, and tracking. 
(e) An infrastructure reasonably located to dispense low-THC cannabis to registered patients statewide or regionally as 

determined by the department. Please address the following items: 
1. A map showing the location of the applicant’s proposed dispensing facilities, 
2. A sketch or other illustration of the actual or proposed dispensing location showing streets; property lines; buildings; parking 

areas; outdoor areas, if applicable; fences; security features; fire hydrants, if applicable; and access to water and sanitation systems; 
and, 

3. A floor plan of the actual or proposed building or buildings where dispensing activities will occur showing: 
a. Areas designed to protect patient privacy, 
b. Areas designed for retail sales, 
4. A HIPAA compliant computer network utilized by all facilities, 



5. Vehicles that will be used to transport product among cultivating, processing, and dispensing facilities, 
6. Communication systems, 
7. Hours of operation of each dispensing facility; and, 
8. Methods of mitigating odors if applicable. 
(f) The financial ability to maintain operations for the duration of the 2-year approval cycle, including the provision of Certified 

Financials to the department. Please provide the following items: 
1. Certified Financials issued within the immediately preceding 12 months, 
2. Applicant’s corporate structure, 
3. All owners of the Applicant, 
4. All individuals and entities that can exercise control of the Applicant, 
5. All individuals and entities that share in the profits and losses of the Applicant, 
6. All subsidiaries of the Applicant, 
7. Any other individuals or entities for which the Applicant is financially responsible, 
8. Assets of the Applicant and Applicant’s subsidiaries, 
9. Liabilities of the Applicant and Applicant’s subsidiaries, 
10. Any pending lawsuits to which the Applicant is a party, 
11. Any lawsuits within the past 7 years to which the Applicant was a party, 
12. All financial obligations of Applicant that are not listed as a “liability” in the Certified Financials, 
13. A projected two year budget; and, 
14. Specific reference to sufficient assets available to support the Dispensing Organization activities. 
(g) That all owners and managers have been fingerprinted and have successfully passed a level 2 background screening pursuant 

to section 435.04, F.S., within the calendar year prior to application. Each owner and manager should present to FDLE or one of its 
approved vendors for fingerprinting. At that time, give the entity ORI number FL924890Z (DOH – OFFICE OF 
COMPASSIONATE USE). The report will be sent directly to the Office of Compassionate Use. Please submit a list of all owners 
and managers indicating the date of each individual’s most recent Level-2 background screening. 

(h) The employment of a medical director who is a physician licensed pursuant to chapter 458 or 459, F.S., to supervise the 
activities of the proposed Dispensing Organization. Please address the following items for the physician chosen as medical director: 

1. Specialty area, if any, 
2. Experience with epileptic patients, 
3. Experience with cancer patients, 
4. Experience with patients with severe seizures or muscle spasms, 
5. Knowledge of the use of low-THC cannabis for treatment of cancer or physical medical conditions that chronically produce 

symptoms of seizures or severe and persistent muscle spasms, 
6. Knowledge of good manufacturing practices, 
7. Knowledge of analytical and organic chemistry, 
8. Knowledge of analytical laboratory methods, 
9. Knowledge of analytical laboratory quality control, including maintaining a chain of custody, 
10. Knowledge of, and experience with, CBD/low-THC extraction techniques, 
11. Knowledge of CBD/low-THC routes of administration, 
12. Experience in or knowledge of clinical trials or observational studies, 
13. Knowledge of, and experience with, producing CBD/low-THC products, 
14. Experience with or knowledge of botanical medicines, 
15. Experience with dispensing medications, 
16. Description of how the medical director will supervise the activities of the Dispensing Organization; and, 
17. Description of how the Dispensing Organization will ensure it has a medical director at all times. 
(i) The ability to post a $5 million performance bond for the biennial approval cycle. 
(3) If the Applicant intends to claim any exemption from public records disclosure under section 119.07, F.S., or any other 

exemption from public records disclosure provided by law for any part of its application, it shall indicate on the application the 



specific sections for which it claims an exemption and the statutory basis for the exemption. The Applicant shall submit a redacted 
copy of the application redacting those items identified as exempt. 

(4) Failure to submit the $60,063.00 application fee or documentation sufficient to establish the Applicant meets the 
requirements of section 381.986(5)(b), F.S., shall result in the application being denied prior to any scoring as contemplated in 
subsection (5) of this rule. 

(5) Any “Application for Low-THC Cannabis Dispensing Organization Approval” and all required exhibits and supporting 
documents shall be delivered to the Agency Clerk of the Department of Health physically located at 2585 Merchants Row Boulevard 
in Tallahassee, Florida, no earlier than 10:00 a.m. (Eastern Time), on the effective date of this rule and no later than 5:00 p.m. 
(Eastern Time), 21 calendar days after the effective date of this rule. 

(a) The department will substantively review, evaluate, and score applications using Form DH8007-OCU-2/2015, “Scorecard 
for Low-THC Cannabis Dispensing Organization Selection” herein incorporated by reference and available at 
http://www.flrules.org/Gateway/reference.asp?No=Ref-05461. The department’s substantive review will be completed by: 

1. Director of the Office of Compassionate Use, 
2. A member of the Drug Policy Advisory Council appointed by the State Surgeon General; and, 
3. A Certified Public Accountant appointed by the State Surgeon General. 
(b) Each reviewer will independently review each application and score using Form DH8007-OCU-2/2015, “Scorecard for 

Low-THC Cannabis Dispensing Organization Selection.” Scorecards from each reviewer will be combined to generate an aggregate 
score for each application. The Applicant with the highest aggregate score in each dispensing region shall be selected as the region’s 
Dispensing Organization. 

(c) In the event of a tie in a region, each reviewer will re-review the tied applications and select a winning application. The 
department will approve the application selected by the majority of the reviewers. 

(d) In the event one nursery receives the high score in multiple regions, one of which is the region represented by the address on 
the nursery’s certificate of registration, the Applicant will be approved for that region, and the second highest scored Applicant will 
be approved for the other region(s). In the event one nursery receives the high score in multiple regions, none of which is the region 
represented by the address on the nursery’s certificate of registration, the Applicant will be approved for the region for which it had 
the highest aggregate infrastructure score, and the second highest scored Applicant will be approved for the other region(s). 

(e) Upon notification that it has been approved as a region’s Dispensing Organization, the Applicant shall have 10 business days 
to post a $5 million performance bond. The bond shall: 

1. Be payable to the department in the event the Dispensing Organization’s approval is revoked. 
2. Be written by a surety company licensed by the Florida Office of Insurance Regulation. 
3. Be written so that the nursery name on the bond corresponds exactly with the Applicant name. 
4. If a bond is canceled and the Dispensing Organization fails to file a new bond with the department in the required amount on 

or before the effective date of cancellation, the Dispensing Organization’s approval shall be revoked. 
(f) If the selected Applicant fails to post the bond within the required timeframe, the Applicant with the next highest score in the 

dispensing region shall be selected and notified. 
(g) The surety company can use any form it prefers for the performance bond as long as it complies with this rule. For 

convenience, the surety company can also use Form DH8008-OCU-2/2015, “Florida Low-THC Cannabis Performance Bond” herein 
incorporated by reference and available at http://www.flrules.org/Gateway/reference.asp?No=Ref-05460. 

Rulemaking Authority 381.986(5)(d) FS. Law Implemented 381.986(5)(b) FS. History–New 6-17-15. 

64-4.004 Revocation of Dispensing Organization Approval. 
(1) The department shall revoke its approval of the Dispensing Organization if the Dispensing Organization does any of the 

following: 
(a) Cultivates low-THC cannabis before obtaining department authorization; 
(b) Knowingly dispenses Derivative Product to an individual other than a qualified patient or a qualified patient’s legal 

representative without noticing the department and taking appropriate corrective action; 
(2) The department may revoke its approval of the Dispensing Organization if any of the following failures impact the 

accessibility, availability, or safety of the Derivative Product and are not corrected within 30 calendar days after notification to the 
Dispensing Organization of the failure: 



(a) Failure to comply with the requirements in section 381.986, F.S., or this rule chapter; 
(b) Failure to implement the policies and procedures or comply with the statements provided to the department with the original 

or renewal application; 
(3) The department may revoke its approval of the Dispensing Organization for failure to meet the following deadlines if failure 

is not corrected within 10 calendar days: 
(a) Failure to seek Cultivation Authorization within 75 calendar days of application approval, or 
(b) Failure to begin dispensing within 210 calendar days of the being granted the Cultivation Authorization requested in 

subsection 64-4.005(2), F.A.C. 

Rulemaking Authority 381.986(5)(d) FS. Law Implemented 381.986(5)(b) FS. History–New 6-17-15. 

64-4.005 Inspection and Authorization Procedures. 
(1) Submission of an application for Dispensing Organization approval or renewal constitutes permission for entry by the 

department at any reasonable time during the approval or renewal process, into any Dispensing Organization facility to inspect any 
portion of the facility; review the records required pursuant to section 381.986, F.S., or this chapter; and identify samples of any 
low-THC cannabis or Derivative Product for laboratory analysis, the results of which shall be forwarded to the department. All 
inspectors shall follow the Dispensing Organization’s Visitation Protocol when conducting any inspection. 

(2) A Dispensing Organization must request Cultivation Authorization within 75 days of being notified that it has been 
approved as a region’s Dispensing Organization. No less than 30 calendar days prior to the initial cultivation of low-THC cannabis, 
the Dispensing Organization shall notify the department that the Dispensing Organization is ready to begin cultivation, the 
Dispensing Organization is in compliance with Section 381.986, F.S., and this rule chapter and is seeking Cultivation Authorization. 
No low-THC cannabis plant source material may be present in any Dispensing Organization facility prior to Cultivation 
Authorization. 

(3) No less than 10 calendar days prior to the initial processing of low-THC cannabis, the Dispensing Organization shall notify 
the department that the Dispensing Organization is ready to begin processing, the Dispensing Organization is in compliance with 
Section 381.986, F.S., and this chapter, and is seeking Processing Authorization. 

(4) A Dispensing Organization must begin dispensing Derivative Product within 210 days of being granted Cultivation 
Authorization. No less than 10 calendar days prior to the initial dispensing of Derivative Product, the Dispensing Organization shall 
notify the department that the Dispensing Organization is ready to begin dispensing, the Dispensing Organization is in compliance 
with section 381.986, F.S., and this chapter, and is seeking Dispensing Authorization. 

(5) If the department identifies a violation of section 381.986, F.S., or this chapter during an inspection of a Dispensing 
Organization facility, the Dispensing Organization shall notify the department in writing, within 20 calendar days after the date of 
receipt of the written notice of violation, identifying the corrective action taken and the date of the correction. 

Rulemaking Authority 381.986(5)(d) FS. Law Implemented 381.986(5)(b) FS. History–New 6-17-15. 

64-4.009 Compassionate Use Registry. 
(1) Ordering physicians licensed under chapter 458 or 459, F.S., meeting the educational requirements of section 381.986(4), 

F.S., may access the Compassionate Use Registry using their existing MQA Services credentials. 
(2) Other persons may request access to the Compassionate Use Registry by completing form DH8009-OCU-2/2015, “Request 

for Access to the Compassionate Use Registry,” herein incorporated by reference and available at 
http://www.flrules.org/Gateway/reference.asp?No=Ref-05459. Those requesting access must meet one of the following criteria: 

(a) Authorized employee of a Dispensing Organization; 
(b) Law enforcement official, or 
(c) Authorized employee of the department. 
(3) Persons seeking to access to the registry shall have successfully completed a department-approved course in their 

responsibilities related to patient confidentiality and shall make documentation of completion available to the department upon 
request. 

(4) Before dispensing any Derivative Product to a qualified registered patient or the patient’s legal representative, the 
Dispensing Organization must verify that the patient has an active registration, the order presented matches the order contents as 
recorded by the physician in the registry, and the order has not already been dispensed. 



(5) The Dispensing Organization shall enter a dispensing action into the registry immediately upon dispensing the Derivative 
Product to the qualified registered patient or the patient’s legal representative. 

Rulemaking Authority 381.986(5)(d) FS. Law Implemented 381.986(5)(a), 837.06 FS. History–New 6-17-15. 



IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 

EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant. 
       / 
 

THE DEPARTMENT’S MOTION FOR FINAL SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 

 
Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 

of Health, moves for final summary judgment in its favor.   

I. INTRODUCTION 

This action concerns the Department’s denial of an application by Plaintiff Edward Miller 

& Son, Inc. (Miller), to become a low-THC cannabis dispensing organization.  Florida law is well 

settled that the administrative review process established by the legislature in chapter 120, Florida 

Statutes, may not be supplanted by a circuit court proceeding.  As the undisputed material facts 

show, the administrative review process applies to the Department’s denial of Miller’s application, 

and Miller has never sought review of the license denial through the mandatory administrative 

review process.  Summary judgment should be entered against Miller for failure to exhaust the 

legislatively mandated administrative remedies. 
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II. PROCEDURAL POSTURE 

On March 25, 2016, Miller filed its initial complaint in this action.  Before serving the 

Department with process, Miller filed an amended complaint.  After Miller formally served 

process, the Department filed a motion to dismiss the amended complaint, arguing, among other 

things, that Miller had failed to exhaust administrative remedies.  After a hearing on the motion to 

dismiss, the Court denied the motion and noted that the matter may be better resolved through a 

motion for summary judgment.  See Order on Mot. to Dismiss and on Mot. to Intervene at 2.  In 

light of the arguments the Department raised at the hearing, the Court offered Miller leave to file 

a second amended complaint, which Miller accepted.1  Id.  After the second amended complaint 

was filed, the Department filed its answer and defenses.  By this motion, the Department seeks 

summary judgment based on its first, second, and eleventh defenses of lack of subject matter 

jurisdiction and failure to exhaust administrative remedies. 

III. SUMMARY JUDGMENT STANDARD 

 Summary judgment should be granted when the evidence shows there is no genuine issue 

as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 

Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 

that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 

find for the nonmoving party).  

  

1 Miller filed a motion to strike the Department’s defenses 3 through 8.  The parties agreed that 
the Department could amend.  On February 27, 2017, the Department filed its Amended Answer 
and Defenses to the Second Amended Complaint. 



IV. UNDISPUTED, MATERIAL FACTS 

A. The Compassionate Medical Cannabis Act and Dispensing Organization Approval  

Through the Compassionate Medical Cannabis Act of 2014, the legislature legalized the 

licensed cultivation, processing, and dispensing of low-THC cannabis for qualified patients who 

suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; Second Am. Compl ¶ 7.  

The Act, codified as amended at section 381.986, Florida Statutes, and other statutes, directed the 

Department to authorize five “dispensing organizations” (DOs) — one in each of five regions: 

Northwest, Northeast, Central, Southeast, and Southwest Florida.  § 381.986(5)(b), Fla. Stat. 

(2015)2; Second Am. Compl. ¶ 8.  The Act set forth a general framework for an application process 

where the Department would determine which statutorily qualified applicant was the most 

dependable and most qualified for each region.  See § 381.986(5)(b), Fla. Stat.; Second Am. 

Compl. ¶¶ 10, 11.   

The Act also empowered the Department to adopt rules to implement the Act.  See 

§ 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and formally 

adopted detailed rules implementing the application, selection, and regulatory processes for DOs.  

Fla. Admin. Code Ch. 64-4; Second Am. Compl.¶¶ 12, 13.  The rules include an application form 

to be completed per the detailed instructions in the rule text and in the application form itself.  See 

Fla. Admin. Code R. 64-4.002; Second Am. Compl. ¶ 13. 

The rule text and application form expressly provided a 5:00 p.m. deadline for submittal of 

applications, including the $60,063 application fee: 

The completed application form must include the following: 

2 The 2015 version of the Compassionate Medical Cannabis Act applies in this proceeding as that 
version was in effect during the DO licensing process.  All citations to any statute in this motion 
are to the 2015 version unless otherwise noted. 



(1) An initial application fee of $60,063.00. 

. . . 

(5) Any “Application for Low-THC Cannabis Dispensing Organization Approval” 
and all required exhibits and supporting documents shall be delivered to the Agency 
Clerk of the Department of Health physically located at 2585 Merchants Row 
Boulevard in Tallahassee, Florida, no earlier than 10:00 a.m. (Eastern Time), on the 
effective date of this rule and no later than 5:00 p.m. (Eastern Time), 21 calendar 
days after the effective date of this rule. 

Fla. Admin. Code R. 64-4.002(1), -(5) (emphasis added); Second Am. Compl. ¶¶ 13, 14.  The rules 

became effective on June 17, 2015, see Fla. Admin. Code R. 64-4.002, making the applications 

due no later than 5:00 p.m. on July 8, 2015; Second Am. Compl. ¶ 14.  Notably, the application 

process for the five licenses was a one-time event because the Department was limited by law to 

approving only one applicant per region.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code 

R. 64-4.002(5)(b).  The application process that commenced in July 2015 was the only application 

opportunity allowed by law.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code R. 64-4.002(5) 

(setting one-time deadline to submit applications).  And because the applicants were applying for 

an exclusive license in each region, applications had to be comparatively evaluated by region — 

that is, each applicant in a given region was compared to the other applicants in that region to 

determine which was best.  See, e.g., Fla. Admin. Code R. 64-4.002(5)(b); Second Am. Compl.  ¶ 

17; Bax Aff. ¶¶ 5, 8, 16a & Ex. 2 [McCrory’s Sunny Hill Nursery, LLC, v. Dep’t of Health, DOAH 

Case No. 15-7275 [hereinafter McCrory’s I], Order Regarding Impact of Ch. 2016-123 at 3, 4] 

(Bax affidavit and exhibits attached as Exhibit A). 

B. Miller submitted its application after the deadline. 

More than two dozen applicants submitted applications before the 5:00 p.m. deadline.  See 

Bax Aff. ¶ 5.  Miller was not one of those applicants.  See Second Am. Compl. ¶ 29; Bax Aff. ¶¶ 

5, 6.  Instead, Miller delivered a “thumb drive” purporting to contain its application at 5:27 p.m. 



— after the deadline set forth by law.  See Second Am. Compl. ¶ 29; Bax Aff. ¶ 6.  The application 

fee required by law to be submitted as part of the application was not delivered by Miller until the 

next day, July 9, 2015.  Bax Aff. ¶ 6; see also Second Am. Compl. ¶ 29.  Miller was seeking to 

apply for the exclusive license in the Southeast region.  Bax. ¶ 6.  Putative intervenor Costa Nursery 

Farms, LLC, was among the five applicants that timely submitted an application for the Southeast 

region.  Bax Aff. ¶ 9.   

By certified letter dated July 16, 2015, the Department notified Miller that its application 

was rejected as untimely (the Rejection Letter).  Bax Aff. ¶ 7 & Ex. 1; Second Am. Compl. ¶ 30.  

This letter contained the following notice of rights: 

A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence.  The mailing address for the Agency Clerk is 4052 Bald 
Cypress Way, BIN #A02, Tallahassee, Florida 32399-1703.  The physical address 
is 2585 Merchants Row Blvd., Tallahassee, FL 32399-1703.  The Agency Clerk’s 
facsimile number is (850) 413-8743. 

Mediation is not available as an alternative remedy. 

The failure of any person to file a petition for hearing within 21 days from receipt 
of this agency action will constitute a waiver of that person’s right to an 
administrative hearing. 

 Bax Aff. ¶ 7 & Ex. 1.   

By letter dated November 23, 2015, the Department notified Costa that as its application 

received the highest score in the Southeast Region, it was approved as that region’s exclusive DO.  

See Bax. Aff ¶ 9.  The approval letters for all five regional DOs were promptly posted to the 

Department’s website, which is available to the public at large.  Bax Aff. ¶ 9.  

To this day, Miller has not filed any petition with the Department seeking an administrative 

hearing under chapter 120, Florida Statutes, regarding the Department’s rejection of Miller’s 



application or approval of Costa’s application.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.  

Instead, on March 25, 2016, almost eight months after the Rejection Letter was sent, Miller 

initiated this circuit court action seeking a judicial declaration that it was entitled to the DO license 

in the Southeast Region.  See generally Compl. 

V. SUMMARY OF ARGUMENT 

Summary judgment should be granted for the Department because Miller has not exhausted 

the required administrative remedies process.  The Administrative Procedure Act (APA) is the 

mechanism established by the legislature to challenge state agency decisions, such as denial of an 

application to become a DO.  Exhaustion of administrative remedies is mandatory, with limited 

exception.  No exception to the APA applies here, as the APA provides an adequate remedy and 

Miller does not challenge the facial constitutionality of any law.   

Chapter 2016-123 does not override the APA expressly or implicitly.  Rather, the provision 

on which Miller relies was simply the legislature’s attempt to remedy its frustration with pending 

administrative challenges potentially holding up the dispensing of much-needed treatment to ill 

children, while honoring the due process rights of denied applicants whose administrative petitions 

were pending to pursue those challenges to completion through the APA. 

Finally, as compelled by well-settled law, this Court should defer to the Department’s 

interpretation of chapter 2016-123 because the Department is the agency charged with 

implementing and enforcing that law, the Compassionate Medical Cannabis Act, and the DO 

licensing rules — all of which give the Department reasonable discretion in approving and 

rejecting applications for the few available DO licenses. 

  



VI. ARGUMENT 

A. The legislature enacted the APA to be the mechanism to challenge agency decisions 
such as the Department’s DO licensing decisions. 

The Florida Legislature established the APA as the process for challenging executive 

agency decisions such as the denial of a license application.  See ch. 120, Fla. Stat.  The APA 

provides a mechanism to file a petition, take discovery, present evidence, and have grievances 

heard — in other words, for a party to exercise its right to due process — in an administrative 

forum.  See, e.g., §§ 120.569, 120.57, Fla. Stat.; Citizens of State v. Fla. Pub. Serv. Comm’n, 146 

So. 3d 1143, 1154 (Fla. 2014).  That the APA affords all affected persons due process is well 

established: 

[T]he legislature may determine by what process and procedure legal rights may be 
asserted and determined provided that the procedure adopted affords reasonable 
notice and a fair opportunity to be heard before rights are decided.  In the 
administrative arena, due process requirements are found in chapter 120, Florida 
Statutes, the Florida Administrative Procedure Act . . . .   

The APA was intended to simplify the administrative process . . . , thereby insuring 
that the public would receive due process and significantly improved fairness of 
treatment. . . . 

Citizens, 146 So. 3d at 1154 & n.6 (some alterations in original) (internal quotation marks and 

citations omitted).   

As an executive branch agency, the Department is generally subject to the APA for matters 

that constitute “agency action.”  § 120.52(1), Fla. Stat. (defining which government entities are 

subject to APA).  A decision to approve or deny a license or permit application3 is the type of 

“agency action” that is to be reviewed under the APA.  See § 120.52(2), Fla. Stat. (defining agency 

action subject to APA); § 120.569, Fla. Stat.; see also, e.g., Carter v. Fla. Dep’t of Fin. Servs., 117 

3 Whether deemed a license or a permit, the Department’s decision to approve or reject a DO 
application is agency action. 



So. 3d 476 (Fla. 1st DCA 2013) (reviewing agency final order denying application for adjuster’s 

license); Pershing Indus., Inc. v. Dep’t of Banking & Fin., 581 So. 2d 991 (Fla. 1st DCA 1991) 

(reviewing agency final order approving cemetery license).  Upon receiving notice from an agency 

of agency action, an affected party may avail itself of the robust arsenal of rights provided by the 

APA.  See Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580, 590 (1st DCA 1977).   Indeed, the APA 

subjects every agency action to immediate or potential scrutiny; which assures 
notice and opportunity to be heard on virtually every important question before an 
agency; which provides independent hearing officers as fact finders in the 
formulation of particularly sensitive administrative decisions; which requires 
written findings and conclusions on impact issues; which assures prompt 
administrative action; and which provides judicial review of final, even 
interlocutory orders, affecting a party’s interest.  
 

Id.   

The Department’s decision to deny or reject Miller’s DO license application is precisely 

the type of decision for which the APA was designed.  See, e.g., id.; Bankers Ins. Co. v. Fla. 

Residential Prop. & Cas. Joint Underwriting Ass’n, 689 So. 2d 1127, 1129 (Fla. 1st DCA 1997). 

B. The Department provided Miller with the required “point of entry” to APA 
proceedings. 

To protect parties from unknowingly waiving their due process rights, the APA requires 

agencies to follow certain procedural steps to notify affected persons of agency action.  When an 

agency takes agency action, the agency must (1) inform the affected party of the agency’s action 

or decision, (2) inform the party of any administrative hearing or judicial review that is available 

under APA, and (3) inform the party of the procedure that must be followed to obtain the hearing 

or judicial review, including the time limits that apply.  See §§ 120.569(1), 120.60(3), Fla. Stat.  

This is known in administrative law as a “point of entry.”  See, e.g., Gulf Coast Home Health 

Servs. of Fla., Inc. v. Dep’t of Health & Rehab. Servs., 515 So. 2d 1009, 1011 (Fla. 1st DCA 1987).   



The Rejection Letter the Department provided to Miller is as clear a point of entry as any 

agency can provide to an affected party.  Not only did the letter inform Miller that its application 

was rejected and why, but the letter explicitly notified Miller of its right to challenge the 

Department’s decision through the APA: 

A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence. . . .  

See Bax Aff. ¶ 7 & Ex. 1.  The Rejection Letter explained where the petition must be filed and the 

deadline for filing.  See Bax Aff. ¶ 7 & Ex. 1.  In short, the letter satisfied all APA requirements 

to provide a point of entry.  And Miller acknowledged as much when it corresponded with the 

Department several weeks after the Rejection Letter was sent: “As you may have learned by now, 

Ed Miller and Sons [sic] did not file a petition challenging the Department’s decision to reject its 

application . . . .”  Bax Aff. ¶ 21 & Ex. 7 [Email from M. Christopher Bryant, of Miller, Oertel, 

Fernandez, Bryant & Atkinson, P.A., Counsel for Miller, to Amanda Bush, Sr. Atty., Off. of the 

Gen. Counsel, Dep’t of Health (Aug. 10, 2015, 10:58 EST)].  Thus, the Department met its 

obligations under the APA, and Miller elected not to challenge the Department’s decision through 

the APA process.  See, e.g., Second Am. Compl. ¶ 69.  In fact, Miller does not contend in the 

Second Amended Complaint that it ever filed a formal petition under the APA challenging the 

Department’s action contained in the Rejection Letter.  See generally Second Am. Compl. 

C. Exhaustion of administrative remedies is not a choice, but a requirement. 

Parties affected by executive agency action must exhaust administrative remedies to obtain 

relief.  See, e.g., Willis, 344 So. 2d at 590; see also, e.g., City of Sunny Isles Beach v. Publix Super 

Markets, Inc., 996 So. 2d 238, 238–39 (Fla. 3d DCA 2008) (noting that “it is the law of this state, 



for good and salutary reasons relating to both respect for the administrative process and judicial 

efficiency, that, with rare exception relating usually to matters not cognizable in the circuit court, 

a party cannot resort to the courts for a decision until administrative remedies are exhausted” and 

holding that circuit court exceeded jurisdiction in considering declaratory judgment claim); 

Pushkin v. Lombard, 279 So. 2d 79, 80 (Fla. 3d DCA 1973) (reversing declaratory judgment 

because lower court exceeded jurisdiction where plaintiffs sought declaratory judgment construing 

their rights before exhausting administrative process).   

Indeed, more than 50 years ago, the Florida Supreme Court declared that “where an 

administrative remedy is provided by statute, relief must be sought by exhausting this remedy 

before the courts will act.”  Odham v. Foremost Dairies, Inc., 128 So. 2d 586, 593 (Fla. 1961).  

The court warned that “promiscuous intervention by the courts in the affairs of these administrative 

agencies except for the most urgent reasons would inevitably result in the dethronement of the 

[executive agencies] and the substitution of the courts in their place and stead.”  Id.  Since that 

decision, the court has continued to affirm this doctrine.  See, e.g., Key Haven Associated Enters. 

v. Bd. of Trs. of the Internal Improvement Tr. Fund, 427 So. 2d 153, 157 (Fla. 1982) (“Judicial 

intervention in the decision-making function of the executive branch must be restrained in order 

to support the integrity of the administrative process and to allow the executive branch to carry out 

its responsibilities as a co-equal branch of government.”). 

After the APA was substantially rewritten in 1974, the First District Court of Appeal — in 

the seminal exhaustion-of-administrative-remedies decision Department of General Services v. 

Willis — acknowledged not only the “wealth of Florida precedent requiring judicial deference to 

administrative remedies,” but also that the 1974 revisions provided an “impressive arsenal of 

varied and abundant remedies for administrative error” such that courts should give even “greater 



judicial deference to the legislative scheme [of the APA].”  Willis, 344 So. 2d at 589–90.  That 

court has repeatedly applied the doctrine of exhaustion to mandate dismissal or judgment against 

parties that file circuit court actions before exhausting administrative remedies.  See id.; see also, 

e.g., Cmtys. Fin. Corp. v. Fla. Dep’t. of Envtl. Reg., 416 So. 2d 813, 816 (Fla. 1st DCA 1982) (“It 

is now well settled that where adequate administrative remedies are available, it is improper to 

seek relief in the circuit court before those remedies are exhausted.”); Bankers Ins., 689 So. 2d at 

1129 (finding that plaintiff was required to exhaust administrative remedies because “circuit court 

intervention is never justified unless agency action is unmistakably and irretrievably in excess of 

delegated power”).  The other district courts of appeal have done the same.  See, e.g., Fla. Dep’t 

of Agric. & Consumer Servs. v. City of Pompano, 792 So. 2d 539, 548 (Fla. 4th DCA 2001) (“In 

summary, Appellees’ right to judicial review rested in this court or in the Division of 

Administrative Hearings, rather than in circuit court.”); Dep’t of Envtl. Prot. v. PZ Constr. Co., 

633 So. 2d 76, 79 (Fla. 3d DCA 1994) (reversing injunction and directing trial court to dismiss 

action for failure to exhaust administrative remedies).  In sum, whether treated as jurisdictional or 

as a doctrine of judicial restraint, all Florida appellate courts have agreed that exhaustion is 

mandatory.  See, e.g., City of Sunny Isles Beach, 996 So. 2d at 238–39 (treating exhaustion doctrine 

as jurisdictional). 

Here, it is undisputed that Miller has failed to exhaust its administrative remedies; indeed, 

Miller did not even attempt to invoke its rights under the APA after receiving the Rejection Letter.  

See Willis, 344 So. 2d at 592 (“The proper way for a substantially affected person to invoke a 

formal or informal 120.57 hearing is simplicity itself: he asks the agency for it.”); see also Bax 

Aff. ¶ 15; Second Am. Compl. ¶ 69.  And because the APA plainly applies to the Department’s 

rejection of Miller’s license application, the Court should enter a final judgment of dismissal for 



failure to exhaust administrative remedies.  See, e.g., Cmtys. Fin. Corp., 416 So. 2d at 817 

(reversing summary judgment in favor of plaintiff and directing trial court to dismiss action where 

plaintiff did not exhaust administrative remedies). 

D. The extraordinary exceptions to APA exhaustion do not apply here as the APA 
provides the type of relief Miller seeks. 

With administrative exhaustion as the unquestionable rule, Miller must establish a 

judicially recognized exception to APA exhaustion.  Ultimately, to avoid the exhaustion doctrine, 

Miller must prove that the APA itself does not provide a mechanism for redress and review of the 

Department’s rejection of Miller’s application.  These efforts fail, however, because the APA was 

and is designed to address the very type of agency action of which Miller complains.   

1. The Willis Exceptions 

In Willis, the First District explained that the exhaustion doctrine may be avoided only 

where the APA itself provides no remedy for the alleged wrongful government action.  See Willis, 

344 So. 2d at 589–92.  The Willis court set forth five criteria, one of which a plaintiff must establish 

to avoid application of the exhaustion doctrine: 

1) A lack of general authority in the agency and that the APA has no remedy for 
it; or  
 

2) Illegal conduct by the agency and the APA cannot remedy the illegality; or 
 
3) The agency’s ignorance of the law, the facts, or the public good and the APA 

provides no remedy for it; or 
 
4) The agency ignores or refuses to recognize a person’s substantial interests, or 

refuses to afford a hearing, or otherwise recognize that the grievance is 
cognizable under the APA; or 

 
5) Some other compelling reason otherwise why the APA does not avail the person 

of his grievance. 
 



id. at 591; see also Criterion Ins. Co. v. Dep’t of Ins., 458 So. 2d 22, 27 (Fla. 1st DCA 1984) 

(considering Willis criteria and affirming dismissal of complaint for failure to exhaust 

administrative remedies).  At the heart of each criterion is that the APA cannot remedy or correct 

the alleged improper agency conduct.  See Willis, 344 So. 2d at 591.  A short explanation of how 

the APA operates demonstrates the APA can and does remedy application denials such as the one 

challenged here.  

The APA provides a mechanism to file a petition, much like a state court complaint, when 

the petitioner may request a formal or informal hearing4 under section 120.57, Florida Statutes.  

See Willis, 344 So. 2d at 592.  If a formal hearing is sought, the petition must allege the material 

facts that are disputed and that should compel a different result.  See §§ 120.569(2)(c)–(d), 

120.57(1), Fla. Stat.; Fla. Admin. Code R. 28-106.201(2)(d).  When a petition alleges disputed 

material facts, the agency sends the petition to the Florida Division of Administrative Hearings 

(DOAH) for assignment of the matter to an impartial hearing officer known as an administrative 

law judge.  See  §§ 120.569(2)(a), 120.57(1), Fla. Stat.  While at DOAH, all parties have full use 

of the discovery tools set forth in the Florida Rules of Civil Procedure.  See § 120.569(2)(f), Fla. 

Stat.; Fla. Admin. Code R. 28-106-206. 

After a reasonable discovery period, the administrative law judge conducts a formal 

hearing, much like a bench trial, where arguments and evidence are presented.  See §§ 

120.569(2)(f)–(i); 120.57(1)(a)–(d), Fla. Stat.; Fla. Admin. Code R. 28-106.211–.213.  The 

administrative law judge then resolves the factual disputes and issues a written recommended 

decision or disposition.  See § 120.57(1)(k), Fla. Stat.  The agency, which maintains final order 

4 In administrative law, the terms “formal hearing” and “informal hearing” are used to describe 
hearings under sections 120.57(1) and 120.57(2), Florida Statutes, respectively. 



authority, may adopt, modify, or reject the recommendation within the circumscriptions of the 

APA.  See § 120.57(1)(k)–(l), Fla. Stat.  The agency may stay with its initial decision or it may be 

persuaded to change that initial decision.  See § 120.57(1)(l), Fla. Stat.  For example, an agency 

may be persuaded to change its initial decision from denial of a license to approval of a license.  

See, e.g., Bax Aff. Ex. 2 [McCrory’s I, Fin. Order at 1] (approving DO license to applicant whose 

application the Department initially denied).  

Perhaps most importantly here, the agency’s final decision is then subject to judicial 

scrutiny and review.  Indeed, the APA grants Florida’s district courts of appeal exclusive 

jurisdiction to review a state agency’s final order.  See § 120.68(1), Fla. Stat. (2016) (“A party who 

is adversely affected by final agency action is entitled to judicial review.”); § 120.68(2), Fla. Stat. 

(2016) (“Judicial review shall be sought in the appellate district where the party maintains its 

headquarters or where a party resides or as otherwise provided by law.”); see also Willis, 344 So. 

2d at 589.  A district court of appeal may, for example, (1) order agency action required by law; 

(2) order agency exercise of discretion when required by law; (3) set aside agency action; (4) 

remand the case for further agency proceedings; or (5) decide the rights, privileges, obligations, 

requirements, or procedures at issue between the parties.   § 120.68(6)(a)1, Fla. Stat. (2016).  The 

court also may order such ancillary relief as the court finds necessary to redress the effects of 

official action wrongfully taken or withheld.  § 120.68(6)(a)2, Fla. Stat. (2016). 

2. Miller cannot satisfy the Willis criteria. 

None of the Willis criteria can be satisfied here because, as explained above, the APA 

provides a robust arsenal to remedy the denial of Miller’s application and ultimately have a district 

court of appeal review any Department final order.  See Willis, 344 So. 2d at 590; Criterion, 458 

So. 2d at 25–26.  Indeed, other applicants whose applications were denied filed challenges under 

the APA.  Bax Aff. ¶¶ 10, 11.  One successfully secured a change in the Department’s original 



decision and was granted a DO license.  See Bax Aff. ¶ 13 & Ex. 2 [McCrory’s I, Fin. Order].  

Another did not and is now seeking judicial review in the First District Court of Appeal.  See Bax. 

Aff. ¶ 13 & Ex. 3 [Loop’s Nursery & Greenhouses, Inc. v. Dep’t of Health, DOAH Case Nos. 15-

7274 / 16-002614 [hereinafter Loop’s], Not. of Appeal].  But in each instance the applicant 

proceeded under the APA, and each instance makes manifest that the APA affords an adequate 

remedial process for denial of a DO application.  Because the APA provides an adequate remedy 

to Miller and none of the Willis factors can defeat this fact, the Court’s inquiry should end here. 

Further, none of the Willis criteria can be satisfied here for additional, individual reasons.  

Miller cannot establish the first and second criteria — that the Department lacks general authority 

for its action or acted illegally, respectively — because then no applicant could legally become a 

DO.  For Miller to meet these criteria, the Court would need to find that in denying Miller’s 

application, the Department acted “without any colorable legal authority, either because the statute 

it would implement is unconstitutional (however construed) or because the statute plainly has no 

application . . . .”  Fla. Marine Fisheries Comm’n v. Pringle, 736 So. 2d 17, 23 (Fla. 1st DCA 

1999) (finding that circuit court erred in denying motion to dismiss for failure to exhaust 

administrative remedies).  The statute governing the application process is section 381.986.  See 

§ 381.986(5)(b), Fla. Stat.  Miller does not and could not contend that statute is unconstitutional,5 

see generally Second Am. Compl., as then there would be no mechanism for becoming a DO and 

Miller’s requested relief could not occur.  Indeed, the Second Amended Complaint is replete with 

allegations about the Department’s extensive authority under statute and corresponding rules to 

consider and reject or approve an application.  See, e.g., Second Am. Compl. ¶¶ 8–10, 12–17.  The 

5 There is an exception to exhaustion where a plaintiff alleges a statute is facially unconstitutional.  
That exception is addressed in section VI.D.3, below. 



very relief Miller seeks in its ad damnum clause is a declaration that the Department be ordered to 

issue a license to Miller under the Department’s governing statute and applicable rules.  Second 

Am. Compl. at 15; see also Willis, 344 So. 2d at 583–93 (issuing writ of prohibition to circuit court 

enjoining further proceeding in declaratory judgment action because plaintiff failed to exhaust his 

remedies under APA in case that sought coercive relief against executive agency).  Thus, Miller 

invokes the Department’s authority under governing statutes and rules. 

 Moreover, Miller does not allege the Department lacks statutory authority or acted outside 

its statutory authority in considering, approving, and rejecting DO applications.  See generally 

Second Am. Compl.  To the contrary, Miller argues that the Department’s authority and discretion 

under section 381.986 was not exercised to Miller’s liking.  See generally Second Am. Compl.  

That is insufficient to avoid the APA.  See Cmtys. Fin., 416 So. 2d at 816–17 (finding that 

declaratory judgment action must be dismissed for failure to exhaust APA remedies because action 

“undermine[d] the very purposes of the APA, for it presuppose[d] that a circuit court is a more 

appropriate forum for resolution of disputes which are particularly within the administrative 

agency’s expertise”).   

Moreover, to successfully invoke the first or second Willis criterion, Miller must establish 

that the Department’s action is “unmistakably and irretrievably in excess of delegated power” and 

that the APA cannot remedy the action.  See Bankers Ins., 689 So. 2d at 1129.  But section 381.986 

provides that the “Department shall . . . authorize the establishment of five dispensing 

organizations to ensure reasonable statewide accessibility and availability [of low-THC cannabis], 

one in each of the following regions: northwest Florida, northeast Florida, central Florida, 

southeast Florida, and southwest Florida.”  § 381.986(5)(b), Fla. Stat.; see also Second Am. 

Compl. ¶ 8.  That section goes on to instruct the Department to adopt rules to implement its DO 



licensing powers.  See § 381.986(5)(d), Fla. Stat.; see also Second Am. Compl. ¶¶ 12–17.  The 

Department implemented those rules as Florida Administrative Code chapter 64-4, Fla. Admin. 

Code Ch. 64-4; Second Am. Compl.  ¶ 12, and the rules have been upheld as valid, see Bax. Aff. 

¶ 20 & Ex. 6 [Baywood Nurseries Co. v. Dep’t of Health, DOAH Case No. 15-1694RP, Fin. Order].  

The rules provide the procedures for accepting and evaluating applications, including when to 

reject applications.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶13–17.  

Thus, the Department was empowered to consider applications and reject those not adhering to the 

DO licensing statute or rules.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶ 

13–17.  If an applicant does not agree with the result, the APA provides an adequate and robust 

process to remedy the grievance.  See, e.g., Cmtys. Fin., 416 So. 2d at 816–17; Willis, 344 So. 2d 

at 589–90.  Therefore, Miller cannot satisfy the first two Willis criteria. 

Miller cannot establish the third Willis criterion — that the Department was ignorant of the 

law, the facts, or the public good.  As explained above, the Department is the only state agency 

empowered to regulate Florida’s DO program, which the legislature necessarily created for the 

public good.  See § 381.986, Fla. Stat.; Second Am. Compl.  ¶¶ 7–9; see also, e.g., Bax Aff. Ex. 3 

[Loop’s, Rec. Order ¶ 45, adopted in and incorporated by reference by Fin. Order at 33]  (finding 

that low-THC, high-cannabidiol marijuana “can have enormously successful results in children 

with significant medical conditions.  The stories of how this drug has helped children overcome 

debilitating seizure activity were miraculous in nature. . . .”).  No other state or local agency has 

more knowledge of or delegated power over the DO program, see § 381.986, Fla. Stat.  The 

Department received more than two dozen applications, which were carefully evaluated by 

Department evaluators.  Bax. Aff. ¶¶ 5, 8 & Ex. 3 [Loop’s, Rec. Order ¶ 22]; Fla. Admin. Code R. 

64-4.002(5); Second Am. Compl. ¶ 16.  The Department participated in three full evidentiary 



hearings at DOAH where dozens of experts testified as to a range of topics relating to the 

applications. 6  Bax Aff. ¶ 12.  Those proceedings by definition require the Department, through 

its final orders, to apply the Compassionate Medical Cannabis Act to the facts and protect the 

overall public health in this state.  See PZ Constr., 633 So. 2d at 79 (ordering circuit court to 

dismiss action for failure to exhaust APA remedies as “case involved complexities of public health 

and environmental safety which fall squarely within the expertise of the Department”).  And the 

Department currently regulates seven DOs across the state.  Bax Aff. ¶ 14.  Any assertion that the 

Department is ignorant of the law or facts regarding the state’s DO program is meritless. 

Miller cannot establish the fourth Willis criterion — that the Department ignored or refused 

to recognize Miller’s substantial interests, refused to afford Miller a hearing, or otherwise refused 

to recognize that Miller’s grievance is cognizable under the APA — as Miller never filed a petition 

under the APA.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.    Moreover,  the Department 

has acknowledged every petition filed by an entity challenging the denial of a DO application.  

Bax Aff. ¶ 15.  Some applicants were unsuccessful at changing the Department’s mind and are 

obtaining judicial review, see, e.g., Bax Aff. Ex. 3 [Loop’s, Notice of Appeal], and some 

successfully persuaded the Department to reverse course, see Bax Aff. Ex. 2 [McCrory’s I, Fin. 

Order].  Had  Miller simply filed a timely petition it, too, would have enjoyed the full panoply of 

APA rights. 

6 These evidentiary hearings were held in the cases Loop’s Nursery & Greenhouses, Inc. v. 
Department of Health, DOAH Case Number 15-7274; McCrory’s Sunny Hill Nursery, LLC v. 
Department of Health, DOAH Case Number 15-7275; In re: Licensure of the Low-THC Cannabis 
Dispensing Organization for the Southwest Region, DOAH Case Numbers 15-7269 to 15-7272 
(the Tornello and Ruskin consolidated proceeding). 



Finally, Miller cannot establish the fifth Willis criterion — that there is some other 

compelling reason why the APA does not avail Miller of its grievance.  As explained above in 

detail, the APA is the vehicle to redress grievances like Miller’s.    

3. The “Facial Constitutionality of a Statute” Exception 

Another exception to the exhaustion doctrine recognized in Willis allows a plaintiff to 

challenge the facial constitutionality of a statute without exhausting administrative remedies.  Key 

Haven, 427 So. 2d at 157.  As the Florida Supreme Court has explained, there are three types of 

constitutional challenges that may be raised in the context of executive agency actions: (1) the 

facial unconstitutionality of a statute authorizing agency action; (2) the facial unconstitutionality 

of an agency rule implementing a statute; and (3) the unconstitutionality of agency action 

implementing a constitutional statute or rule, known as an “as-applied challenge.”  Id.   

Of these three, only the first — a challenge to the facial unconstitutionality of a statute 

authorizing agency action — is an exception to the APA exhaustion doctrine.  See id. at 157–58.  

This makes sense, of course, because executive agencies lack the power to declare a statute 

unconstitutional; only courts have that power, see id. at 157.  Requiring exhaustion would be futile 

because an executive agency (including DOAH) is powerless to grant relief.  Id. 

In contrast, the administrative process must be exhausted when challenging the 

constitutionality of an agency rule or when pursuing an as-applied constitutional challenge.  See 

id. at 157–58.  Then, an adequate remedy exists under the APA as the agency in a given case can 

— through the APA process — modify its rule or its application of a statute or rule to conform to 

constitutional requirements after the agency “has had a full opportunity to reach a sensitive, 

mature, and considered decision on a complete record appropriate to the issue.”  Id. at 158 (citation 

omitted).  Ultimately, that decision would, nevertheless, be subject to judicial review in a district 

court of appeal.  See § 120.68, Fla. Stat. 



4. Miller does not challenge the facial constitutionality of section 381.986, Florida 
Statutes, or the Session Law. 

Here, Miller has not challenged the facial constitutionality of section 381.986, Florida 

Statutes.  See generally Second Am. Compl.  Indeed, such a challenge would undermine the very 

relief Miller seeks, approval as a DO: without that statute, there is no authority under law to 

dispense medical cannabis. To the extent Miller’s Second Amended Complaint implicates chapter 

2016-123, Laws of Florida (the Session Law), Miller does not seek a declaration that the Session 

Law is unconstitutional.  See generally Second Am. Compl.  (The Session Law is attached as 

Exhibit B.)  Indeed, Miller could not simultaneously bring a facial constitutional challenge to the 

Session Law and seek direct relief under the same law.7   

To the extent Miller’s allegations are construed to be an as-applied constitutional challenge 

to the Session Law, section 381.986, or the Department’s rules, then the law is unequivocal that 

Miller must exhaust its APA remedies.  See Key Haven, 427 So. 2d at 158; see also Pompano, 792 

So. 2d at 547–48 (applying APA exhaustion doctrine to preclude circuit court action where 

plaintiff alleged that executive agency violated plaintiff’s due process rights in applying facially 

constitutional statute).   

Therefore, Miller cannot overcome the APA exhaustion doctrine under any judicially 

recognized exception. 

E. The Session Law does not override the APA. 

Unable to establish any recognized exemption to the APA exhaustion doctrine, Miller 

7 Even if Miller did allege a facial attack on the Session Law, that part of the complaint would 
need to be severed from challenge to the application denial, which must proceed under the APA.  
See Key Haven, 427 So. 2d at 157–58.  



posits that the Session Law8 allows Miller to bypass the APA entirely and seek a court-issued DO 

license in the Southeast region under section 381.986 and the Department’s rules.9  Miller is 

mistaken for two reasons.  First, the Session Law does not expressly preempt the APA or otherwise 

exempt Miller’s claim from the APA.  And second, the Session Law cannot be construed to allow 

disappointed applicants like Miller to bypass the APA and proceed directly in circuit court because 

that was not the legislature’s intent.  Indeed, the law’s plain language and legislative history both 

evince an intent to require APA exhaustion. 

1. The Session Law does not expressly supersede the APA. 

First and foremost, the Session Law does not contain any language expressly superseding 

the APA or providing a direct exemption from the APA’s application.  And because the APA 

“presumptively governs the exercise of all authority statutory vested in the executive branch of 

state government,” Gopman v. Dep’t of Educ., 908 So. 2d 1118, 1120 (Fla. 1st DCA 2005), courts 

are loathe to construe a statute as creating an APA exemption absent express language doing so.  

See, e.g., Sch. Bd. of Palm Beach Cnty. v. Survivors Charter Schs., Inc., 3 So. 3d 1220, 1232 & 

n.11 (Fla. 2009) (endorsing “the general principle that absent a specific exemption the APA applies 

to agency action . . .”).  Moreover, when the legislature wants to exempt agency action from the 

APA, it knows how to do so expressly and unambiguously.  See, e.g., § 376.30713(2)(a)1, Fla. 

8 The original complaint in this action was filed on March 25, 2016, at 12:10 a.m., before HB 307 
and HB 1313 were signed into law by the Governor.  Compare Compl. at 1 (filing stamp), with ch. 
2016-123, Laws of Fla., at 18. 
9 To do so, this Court would need to conduct a bench trial to compare Miller’s and Costa’s 
applications and determine whether Miller’s application was the superior of the two by applying 
more than 150 criteria called for by law.  See, e.g., ch. 2016-123, § 3(2), Laws of Fla.; Fla. Admin. 
Code R. 64-4.002; Bax. Aff. Ex. 3 [Loop’s, Rec. Order ¶ 50, adopted in and incorporated by 
reference by Fin. Order at 34] (concluding as a matter of law that to prevail, petitioner must show 
that its “application as submitted to [the Department] was superior to all competing applications 
in the same region. . . .”); Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123, 
passim].  



Stat. (2016) (“Such determination is not subject to chapter 120.”); § 373.805(4)(f), Fla. Stat. (2016) 

(“The schedule . . . is exempt from chapter 120.”); § 110.403(1)(a), Fla. Stat. (2016) (“Such . . . 

actions are exempt from the provisions of chapter 120.”); § 110.604, Fla. Stat. (2016) (same); 

§ 101.56065(10), Fla. Stat. (2016) (“All proceedings under this section are exempt from chapter 

120.”).   

But here the legislature did not include any provision expressly overriding the APA.  It did 

not do so because it did not intend to do so.  Cf. City of Jacksonville Fire & Rescue Dep’t v. Battle, 

148 So. 3d 795, 797 (Fla. 1st DCA 2014) (noting that statute’s plain language is best evidence of 

legislature’s intent); Survivors Charter Schs., 3 So. 3d at 1232 & n.11 (noting that APA applies to 

agency action absent specific exemption).  Thus, even assuming for argument’s sake that the 

Session Law granted Miller some substantive right to pursue a challenge to the denial of its DO 

application, the APA exhaustion doctrine would still apply and compel this Court to enter summary 

judgment for failure to exhaust administrative remedies.  See Willis, 344 So. 2d at 589–90. 

2. The Session Law cannot properly be construed to allow this action to proceed. 

Aside from no express APA exemption appearing anywhere on the face of the Session 

Law, Miller’s position is belied by the Session Law in its entirety and the legislative floor debates 

preceding the law’s enactment — both of which demonstrate the legislature’s intent that all 

challenges remain within the adjudicatory framework of the APA. 

a. Historical Context for the Session Law 

When the Session Law was enacted, the Department was mid-litigation over its decisions 

to approve the highest-scoring applications.  On that date, eight administrative petitions10 were 

10 The petitioners were Loop’s Nursery & Greenhouses, Inc.; San Felasco Nurseries, Inc. d/b/a 
Grandiflora; McCrory’s Sunny Hill Nursery, LLC; Redland Nursery, Inc.; Tornello Landscape 
Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and MariJ Agriculture, Inc.; 
and Perkins Nursery, Inc.  Bax Aff. ¶ 11. 



pending that challenged the Department’s denial of applications submitted for the Northeast, 

Central, and Southwest regions.11  There was no pending challenge by any applicant in the 

Southeast, which is the region implicated by Miller’s second amended complaint.  Additionally, a 

state court lawsuit had been filed seeking an injunction to prevent the winning DOs from moving 

forward with cultivation, processing, and dispensing while the administrative petitioners were 

heard under the APA.12  See San Felasco Nurseries, Inc. d/b/a Grandiflora v. Dep’t of Health, No. 

2016-CA-000231 (Fla. Leon Cnty. Cir. Ct. filed Feb. 2, 2016). 

Frustrated with the administrative challenges and the potential hold-up in dispensing much-

needed medication to children, the legislature enacted section 3 of the Session Law.  See Fla. S., 

video recording of proceedings at 63:50 (Mar. 7, 2016), http://www.flsenate.gov/media/ 

VideoPlayer?EventID=2443575804_2016031120 [hereinafter Senate Debate] (discussion of CS 

for CS/CS/HB 307, section 3, and how “[w]hen we passed this law in 2014 the expectation was 

that we would immediately make this available to those suffering families.  What we found is that 

. . . money and greed took hold and there was litigation ensued [sic] . . . .”).  As accurately 

summarized by Administrative Law Judge Elizabeth W. McArthur in an APA proceeding 

challenging the denial of an application in a Central region, 

The original 2014 law contemplated approval of five DOs by January 1, 2015.  
Instead, it was not until well after that date before the Department had established 
the process by which the five DOs would be approved (through rulemaking, 
challenges, more rulemaking, and more challenges); then the Department had to 
carry out the application submission and evaluation process; and then, once the 

11 See McCrory’s I, DOAH Case No. 15-7275; Redland Nursery, Inc. v. Dep’t of Health, DOAH 
Case No. 15-7280; San Felasco Nurseries, Inc. v. Dep’t of Health, DOAH Case No. 15-7268; 
Loop’s, DOAH Case No. 15-7274; TropiFlora, LLC v. Dep’t of Health, DOAH Case No. 15-7269; 
Plants of Ruskin, Inc. v. Dep’t of Health, DOAH Case No. 15-7270; Perkins Nursery, Inc. v. Dep’t 
of Health, DOAH Case No. 15-7271; Tornello Landscape Corp. d/b/a 3 Boys Farm v. Dep’t of 
Health, DOAH Case No. 15-7272.  
12 This case was dismissed on January 9, 2017, after chapter 2016-123, Laws of Florida, became 
effective. 

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120


Department made its decisions, those decisions had to be conveyed with the 
requisite “clear points of entry” to allow applicants to challenge the Department’s 
decisions in de novo administrative hearings.  Instead of seeds in the ground in the 
beginning of 2015, the 2016 Legislature was confronted with the prospect of 
protracted administrative litigation before the five regional DOs would be finally 
approved. 

Bax Aff. Ex. 4 [McCrory’s Sunny Hill Nursery, LLC v. Dep’t of Health, DOAH Case No. 16-1934 

[hereinafter McCrory’s II], Rec. Order ¶ 20] (recommending dismissal of collateral proceeding). 

Thus, to end the delay and get low-THC cannabis to those who needed it most, the 

legislature passed the Session Law’s section 3.  See infra § VI.E.2.e.  With this context and 

applying basic statutory construction principles, the Session Law cannot be read to provide Miller 

the right to proceed in circuit court without exhausting its remedies under the APA . 

b. Statutory Construction Principles 

Application of basic statutory construction principles demonstrates that the Department’s 

position is correct.  The legislature is presumed to know existing law and court interpretations of 

the law when drafting statutes.  Knowles v. Beverly Enters.–Fla., Inc., 898 So. 2d 1, 9 (Fla. 2004) 

(“[C]ourts must presume that the Legislature passes statutes with the knowledge of prior existing 

statutes and that ‘the legislature does not intend to keep contradictory enactments on the books or 

to effect so important a measure as the repeal of a law without expressing an intention to do so.’ ” 

(citation omitted)).  Therefore, this Court must construe each portion of the Session Law in pari 

materia with related law and the other portions of the Session Law.  See, e.g., Fla. Dep’t of Envtl. 

Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265–66 (Fla. 2008) (“[I]f part of a 

statute appears to have a clear meaning if considered alone but when given that meaning is 

inconsistent with other parts of the same statute or others in pari materia, the Court will examine 

the entire act and those in pari materia in order to ascertain the overall legislative intent.”) 

(emphasis in original) (quoting Fla. State Racing Comm’n v. McLaughlin, 102 So. 2d 574, 575–



76 (Fla. 1958)); Hopkins v. State, 105 So. 3d 470, 474 (Fla. 2012) (“The preamble and language 

of [an] enactment readily reveal[s] the legislature’s intent and its policy reasons.”) (alterations in 

original) (quoting Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984)).  If from a review of the whole 

law or of related laws “the evident intent is different from the literal import of the terms employed 

to express it in a particular part of the law, that intent should prevail, for that, in fact is the will of 

the Legislature.”  Maddox v. State, 923 So. 2d 442, 444–46 (Fla. 2006) (internal quotation marks 

omitted) (quoting Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 454 

(Fla. 1992)) (rejecting strict, literal interpretation of statutory language in light of related laws and 

legislative history).  The Court’s construction of the Session Law must not render any language in 

the Session Law or related law meaningless or superfluous.  See, e.g., id.; Hawkins v. Ford Motor 

Co., 748 So. 2d 993, 1000 (Fla. 1999).  And a statute must not be interpreted in a manner that leads 

to an unreasonable or absurd result.  See, e.g., Maddox, 923 So. 2d at 446.   

Additionally, the APA “presumptively governs the exercise of all authority statutory vested 

in the executive branch of state government.”  Gopman, 908 So. 2d at 1120.  Thus, a court may 

not construe a statute as creating an implied APA exemption unless there is no way to construe the 

statute in pari materia with the APA.  See id. at 1120, 1122 (rejecting argument that agency was 

exempt from APA where statute made no mention of APA and articulated no purpose to nullify 

APA). 

c. The Session Law 

The Session Law begins with a preamble documenting the legislature’s intent to “provid[e] 

for dispensing organizations or applicants meeting specified criteria to be granted authorization to 

cultivate certain cannabis and operate as dispensing organizations; requir[e] the department to 

grant approval as a dispensing organization to certain qualified applicants by a specified date; [and] 

authoriz[e] two dispensing organizations in the same region under certain circumstances . . . .”  



Ch. 2016-123, Laws of Fla., at 2 (emphasis added).  This intent is borne out by the language in the 

Session Law’s section 3.13  

Section 3 does not amend any statute; it is a stand-alone provision of law that includes two 

subsections pertinent here: subsections (1) and (2). 

(1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a dispensing organization 
that receives notice from the Department of Health that it is approved as a region’s 
dispensing organization, posts a $5 million performance bond in compliance with 
rule 64-4.002(5)(e), Florida Administrative Code, meets the requirements of and 
requests cultivation authorization pursuant to rule 64-4.005(2), Florida 
Administrative Code, and expends at least $100,000 to fulfill its legal obligations 
as a dispensing organization; or any applicant that received the highest aggregate 
score through the department’s evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the requirements 
of s. 381.986, Florida Statutes, must be granted cultivation authorization by the 
department and is approved to operate as a dispensing organization for the full term 
of its original approval and all subsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which has not 
previously been approved as a dispensing organization by the department must be 
given approval as a dispensing organization by the department within 10 days after 
the effective date of this act, and within 10 days after receiving such approval must 
comply with the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of chapter 64-4, 
Florida Administrative Code. 

(2)  If an organization that does not meet the criteria of subsection (1) receives a 
final determination from the Division of Administrative Hearings, the Department 
of Health, or a court of competent jurisdiction that it was entitled to be a dispensing 
organization under s. 381.986, Florida Statutes, and applicable rules, such 
organization and an organization that meets the criteria of subsection (1) shall both 
be dispensing organizations in the same region. . . . 

Ch. 2016-123, § 3(1)–(2), Laws of Fla. 

Subsection (1) does two things.  First, it makes final the Department’s decisions to grant 

DO licenses to the five applicants the Department approved in November 2015, regardless of any 

13 Section 1 of the Session Law made specific revisions to section 381.986, Florida Statutes, by 
addition and deletion.  None of those revisions are directly relevant to this proceeding.  In section 
2 of the Session Law, the legislature made specific additions to section 499.0295, Florida Statutes, 
none of which are relevant here either. 



pending administrative challenges to those approvals.14  See ch. 2016-123, § 3(1), Laws of Fla.; 

Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted in and incorporated by reference by Fin. 

Order at 1] (“[T]he point of section 3, subsection (1), of [chapter 2016-123] seems clear: the 

Legislature wanted to accelerate what had become a long, drawn-out process, by legislative 

approving the applicants selected by the Department as the best in each region, and setting them 

free from protracted litigation to go forth and start growing the product. . . .”); Bax Aff. Ex. 3 

[Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4].  Second, subsection 

(1) grants a DO license to the applicant that received the highest score overall in its region and was 

initially deemed by the Department to have failed the mandatory statutory criteria.  See ch. 2016-

123, § 3(1), Laws of Fla.; Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26, adopted in and 

incorporated by reference by Fin. Order at 1].15   

Miller’s complaint is not premised on subsection (1); Miller could never qualify under 

subsection (1) because Miller’s application was not approved or scored.  Bax. Aff. ¶ 8; see also 

Second Am. Compl. ¶¶ 30, 40.  Subsection (1), therefore, is not and could not be the basis for any 

relief to Miller based on the allegations of the second amended complaint and does not provide 

any basis for overriding the mandatory APA exhaustion doctrine.  Subsection (2) is the provision 

14 Administrative Law Judge McArthur concluded, 

[T]he point of section 3, subsection (1), of the new law seems clear: the Legislature 
wanted to accelerate what had become a long, drawn-out process, by legislatively 
approving the applicants selected by the Department as the best in each region, and 
setting them free from protracted litigation to go forth and start growing the 
product. . . . 

Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted and incorporated by reference by Fin. 
Order at 1]; see also Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶ 5, adopted in and incorporated by 
reference by Fin. Order at 33]. 
15 The only applicant that satisfied this provision of the Session Law was San Felasco Nurseries, 
Inc.  See Bax. Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26]. 



to which Miller turns to contend the Session Law “overrides the administrative process.”  See 

Second Am. Compl. ¶¶ 55–59. 

d. Subsection (2) does not create an implied exemption from the APA. 

Faced with no express exemption from the APA, Miller asks this Court to incorrectly 

construe subsection (2), which grants authority to the Department to approve one additional 

application in each region when an “organization . . . receives a final determination from the 

Division of Administrative Hearings, the Department of Health, or a court of competent 

jurisdiction” that the organization was entitled to be that region’s DO.  More specifically, Miller 

zeroes in on the words “organization” and “court of competent jurisdiction” in subsection (2) to 

posit that the Session Law allows Miller to bypass the APA’s requirements entirely.  Miller’s 

position is meritless. 

Section 381.986 limits the number of DO licenses the Department may grant, allowing 

only five DOs to operate in the state — one in each region.  See § 381.986(5)(b), Fla. Stat.  The 

Session Law did not delete or revise the statutory provision containing that limitation.  Instead, the 

Session Law left the statutory limitation untouched and created a limited expansion of available 

DO licenses.  Specifically, subsection (2) grants the Department authority to issue one more DO 

license in any region where a challenger proves that it was entitled to be the licensee for the region 

in which it submitted an application — that is, that the challenger should have been selected 

originally.  See Bax. Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 3–4]; 

Bax Aff. Ex. 3 [Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4.16 This 

is consistent with the Session Law’s preamble, which states that the law authorizes “two 

16 In its second amended complaint, Miller refers to this as “granting retroactive finality to [sic] 
Department’s selection of applicants . . . .”  Second Am. Compl. ¶ 55. 



dispensing organizations in the same region under certain circumstances . . . .”17  Ch. 2016-123, 

Laws of Florida, at 2.18    

Further, the Session Law authorizes one more license per region to “an organization” that 

proves “it was entitled to be a dispensing organization under section 381.986, Florida Statutes, and 

applicable rules . . . .”  When the Session Law was enacted, the only organizations that could 

qualify to prove entitlement under the subsection (2) are those applicants who had filed 

administrative petitions challenging the Department’s decision to deny their application.  We know 

this to be true because all those who failed to timely challenge the denial of their application have 

waived that right.  See, e.g., Fla. Optometric Ass’n v. Dep’t of Prof’l Regulation, 567 So. 2d 928, 

934–35 (Fla. 1st DCA 1990) (applying predecessor to rule 28-106.111 and explaining that party 

that receives notice of agency decision and time limit for requesting hearing but fails to file petition 

during that time waives its rights), superseded by statute on other grounds as stated in Soc’y for 

Clinical & Med. Hair Removal, Inc. v. Dep’t of Health, 183 So. 3d 1138, 1143 (Fla. 1st DCA 

2015); Fla. Admin. Code R. 28-106.111.  Indeed, when an applicant fails to challenge the 

Department’s original decision within 21 days of receiving notice of the decision, the decision 

becomes final agency action.  See, e.g., PZ Constr., 633 So. 2d at 78 n.4; Fla. Admin. Code R. 28-

106.111(2).  This Court must presume the legislature knew that such rights had been waived or 

17 Further, Miller’s interpretation leads to an unreasonable result: under Miller’s reasoning, any 
organization whatsoever could obtain a DO license from any of Florida’s 67 circuit courts, which 
could result in dozens licenses — contrary to the legislature’s stated intent. 
18 When subsection (2) provides that “such organization and an organization that meets the criteria 
of subsection (1) shall both be dispensing organizations in the same region” (emphasis added), it 
increases the five-DO limit set forth in section 381.986(5) to a limit of nine — five original DOs 
plus the “highest aggregate score” DO plus one additional DO in each of the three regions where 
challenges were pending equals nine DOs.  This is borne out by the legislative history, discussed 
below. 
 



expired, see Knowles, 898 So. 2d at 9, as the legislature provided no express intention to change 

the law of waiver or overturn the finality of those decisions, see ch. 2016-123, Laws of Fla.   

Subsection (2), therefore, honors the vested due process rights of those applicants whose 

petitions were timely filed and pending at DOAH when the Session Law was enacted on March 

25, 2016.  It provides that a petitioner prevailing in its challenge — that is, one establishing that 

it, rather than the initially approved licensee, was entitled to approval as the DO for its given region 

— will be given a license by the Department, bringing the number of licenses for the region to 

two.19  Given that section 381.986, Florida Statutes, allows only one DO in each of the five regions, 

§ 381.986(5)(b), Fla. Stat., subsection (2) was necessary for the Session Law to respect that every 

organization that had timely challenged the denial of its application under the APA had a due 

process right to continue to pursue its challenge under the APA.  See, e.g., Bax Aff. Ex. 4 

[McCrory’s II, Rec. Order ¶ 30].  Without subsection (2), the Department could grant licenses only 

to those applicants that qualified under subsection (1), and the Session Law would infringe upon 

the due process rights of those whose petitions were pending. 

Additionally, when subsection (2) refers to a “final determination from the Division of 

Administrative Hearings, the Department of Health, or a court of competent jurisdiction that [an 

organization] was entitled to be” a DO, it refers to a final determination made in the then-pending 

administrative proceedings.  Miller misconstrues the phrase “court of competent jurisdiction,” 

arguing that the legislature meant “circuit court” even though the legislature did not use those 

words .  A “court of competent jurisdiction” is simply one that has subject matter jurisdiction over 

a particular matter.  See, e.g., Bryan A. Garner, A Dictionary of Modern Legal Usage at 186 (2d 

19 For reasons not pertinent here, the legislature explicitly allowed for three licenses in the 
Northeast region.  See Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶¶ 3–5, adopted in and incorporated by 
reference by Fin. Order at 33]. 



Ed. 1995).  Reading subsection (2) in pari materia with the APA, which unquestionably applies 

to DO license challenges, sheds light on which court has subject matter jurisdiction here.  As 

explained above in section VI.A, such a challenge to agency action must proceed under the APA’s 

section 120.57, Florida Statutes.  See § 120.57(1), Fla. Stat. (providing for a hearing at DOAH 

before an impartial administrative law judge when disputed facts are alleged).   Under that process, 

the challenge would be heard first at DOAH and then at the agency, which enters a final order.  

See § 120.57(1)(k), -(l), Fla. Stat.  DOAH and the agency are not courts and therefore cannot be 

“courts of competent jurisdiction.”  But the APA does grant particular courts exclusive power to 

review agency orders — not Florida’s circuit courts, but the district courts of appeal.  See § 120.68, 

Fla. Stat. (“Judicial review shall be sought in the appellate district where the agency maintains its 

headquarters or where a party resides or as otherwise provided by law.”).  Given that the Session 

Law contains no provision divesting the district courts of their exclusive jurisdiction to review 

agency action,20 the phrase “court of competent jurisdiction” in subsection (2) means the district 

courts.  

Importantly, the district courts have authority in certain circumstances to render a “final 

determination” that a particular party was entitled to be a DO, rather than remanding to the 

Department with instructions to issue a new final order.  The APA authorizes the district courts to 

issue mandatory, prohibitory, or declaratory orders providing “whatever relief is appropriate 

irrespective of the original form of the petition.”  § 120.68(6)(a), Fla. Stat.  The court may “decide 

the rights, privileges, obligations, requirements, or procedures at issue between the parties” and 

“order such ancillary relief as the court finds necessary to redress the effects of official action 

20 The district courts of appeal even have the power to review initial and intermediate/ interlocutory 
orders. 



wrongfully taken or withheld.”  § 120.68(6)(a)1–2, Fla. Stat.  Such review provides parties 

challenging the Department’s DO licensing decisions the complete due process Miller claims it 

was denied.  See Citizens, 146 So. 3d at 1154. 

Moreover, under the canon of statutory construction known as ejusdem generis, the phrase 

“court of competent jurisdiction” must be construed to mean a court with jurisdiction in APA 

proceedings.  Ejusdem generis holds that when a general phrase follows a list of specifics, the 

general phrase will be interpreted to include only items of the same type as those listed.  E.g., 

Graham v. Haridopolos, 108 So. 3d 597, 605 (Fla. 2013) (rejecting construction of general term 

“of a wholly different nature” than preceding specific terms).  The “Division of Administrative 

Hearings” and the “Department of Health”  both have jurisdiction over administrative proceedings 

brought under section 120.57, Florida Statutes, to challenge the Department’s actions.  

Accordingly, the phrase “court of competent jurisdiction” must be construed to be of like kind — 

that is, an entity with jurisdiction in administrative proceedings brought under section 120.57, 

Florida Statutes, to challenge the Department’s actions.  It does not matter that a “court of 

competent jurisdiction,” standing alone, could be characterized as a circuit court in some contexts; 

what matters is what court has jurisdiction in APA challenges to the Department’s actions, such 

as denying a DO application.  See, e.g., Hardy v. State, 140 So. 3d 1016, 1020 (Fla. 1st DCA 2014) 

(rejecting construction of general term that was “unlike all of the other items specifically identified 

in the statute”).  This interpretation of the Session Law also makes sense given the history of the 

DO licensing process and the Session Law’s enactment.  In subsection (2) the legislature identified 

two executive branch agencies, followed by judicial review — meaning the legislature was 

describing the APA process being applied in the then-pending challenges.  As explained below in 

section VI.E.2.e, the pending challenges were exactly what the legislature was referring to. 



In sum, subsection (2)’s plain language — when properly viewed in pari materia with the 

rest of the Session Law, the Compassionate Medical Cannabis Act, the APA, and Florida 

Administrative Code chapter 64-421 and properly construed in a way that gives effect to every 

word rather than renders some words meaningless — shows the legislature’s intent for subsection 

(2) to apply only to those parties whose challenges were pending at DOAH when the Session Law 

was enacted.  See City of Wilton Manors v. Dep’t of Mgmt. Servs., Div. of Retirement, 48 So. 3d 

962, 966 (Fla. 4th DCA 2010) (construction of law “is not served by isolating it from the rest of 

the body of statutory law”). 

e. The Session Law’s legislative history belies Miller’s contention. 

In addition to the Session Law’s plain language, properly interpreted in accordance with 

statutory construction principles, the legislative history confirms that subsection (2) does not allow 

Miller to bypass the APA and proceed here.    

The legislature was painfully aware of the APA litigation that ensued after the Department 

approved the original five DOs and rejected the other applications.  See Fla. H.R., video recording 

of proceedings at 05:14 (Mar. 2, 2016), http://www.flsenate.gov/media/VideoPlayer?EventID= 

2443575804_2016031018 [hereinafter House Debate]; Senate Debate at 63:50.    In adopting the 

Session Law, the legislature sought to end the litigation surrounding the original five license 

approvals.  See House Debate at 05:11; Senate Debate at 55:20.  But the legislature also was 

cognizant that the petitioners whose challenges were pending during the legislative session had 

vested due process rights.  See House Debate at 05:11; Senate Debate at 62:20. 

21 Florida Administrative Code chapter 64-4 applies also because that chapter also limits the 
number of DOs per region and provides the mechanism for selection of winning DO applicants.  
See Fla. Admin. Code R. 64-4.002(5)(b)–(d). 

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018


The transcript excerpts below are critical to this Court’s understanding because, as stated 

by Representative Matt Gaetz, who sponsored the House bill that ultimately was enacted as chapter 

2016-123, Laws of Florida (HB 307), “. . . I very much appreciate the questions [from other 

representatives during the floor debate] because it does allow us to put in the record the intent of 

the legislation, so in many ways this is very helpful. . . .”  House Debate at 05:14.  Discussion 

during the House and Senate floor debates immediately preceding the bill’s passage shows that 

subsection (2) was intended solely to protect the rights of those challengers whose petitions were 

pending at DOAH and that the number of additional DO licenses that may be issued is 

commensurate with the number of regions for which challenges were then pending — that is, three.  

It also shows that the “court of competent jurisdiction” language means the district courts of appeal 

under the APA, not the circuit courts.   

Representative Jenne: [Section 3, subsection (2)] of the bill, specifically the 
language allowing an applicant to challenge a DOH issuance of a license, and 
basically my question is this, will this allow DOH to issue a new license above and 
beyond that five number?  

Representative Gaetz: The answer to the question is yes, Representative Jenne, 
because while we are all very frustrated that this process has taken too long and we 
want to greenlight the winners of those licenses to the patient, we cannot and would 
not and constitutionally could not deprive people of their due process, and so as we 
have litigation roll on, on appeals, if someone ultimately prevails upon one of 
those appeals, then yes, we are authorizing the creation of an additional license 
to facilitate that due process. 

Representative Jenne: And will there be any limitation to that number? 

Representative Gaetz: Yes, there is a functional limitation because there are five 
regions in the state in which we have authorized licenses to be issued, and so no 
one would be able to prove that more than one person would have been entitled to 
a license in a particular region, and so the functional consequence of the language 
we have chosen in the section you have cited is that you could potentially have four 
additional licenses, you know, added to the five. The reason I say four and not five 
more is that in the southeast region there is no challenge. There is simply a 
license winner, so you could in theory if you have four prevailing challengers, 



which I think is unlikely, but still potentially possible, you could have up to nine22 
licenses under that particular subsection of the bill.  

Representative Jenne: [I]s there going to be a cutoff date to qualify for a new 
license due to litigation? 

Representative Gaetz: . . . None in the bill.  I believe there are some time periods 
in which someone would have had to have made a challenge and so if a prior time 
deadline has lapsed we don’t cure that lapse, but at the same time anyone who is 
into the administrative review process, we would insure that we overlay sufficient 
due process protection. 

House Debate at 05:11 (emphasis added); see also Senate Debate at 73:00. 

The senator who sponsored the companion Senate bill also referred to the litigation that 

could result in a DO license under subsection (2) as continued litigation — that is, the challenges 

pending at DOAH when the Session Law was enacted. 

Senator Bradley: [I]f this becomes law, there would be six that would get licenses 
— the five that . . . were chosen after . . . their applications were reviewed . . . ; 
there’s been another grower that won an administrative hearing, so that would be 
six, and then there are pending lawsuits.  And the elegance of this bill is that those 
six now are no longer being held up by injunctions or any other court proceedings, 
and they can move forward with delivering on the promise we made to those 
patients.  Those others that claim they were wrongfully denied an application can 
continue their lawsuits under this bill, and if they win, that would be additional 
licenses if they are successful.   

Senate Debate at 55:20 (emphasis added); see also id. at 62:20 (“[I]f you were a proposed 

dispensing organization and you believe you were wrongfully denied the ability to be one of the 

DOs, then you continue with that litigation, and if you prevail, you will get [a license] as well.” 

(emphasis added)). 

In sum, the Session Law simply ensures due process and judicial review in the district 

courts under the APA for those applicants that timely invoked their rights under the APA.  The 

22 The “nine” referred to here is excluding the “highest aggregate score” license approved under 
subsection (1), but including the challenge in the Northwest region, which was dismissed on May 
2, 2016, the same day of this House floor debate.  See Bax. Aff. ¶ 19 & Ex. 5 [Alpha Foliage, Inc. 
v. Dep’t of Health, DOAH Case No. 15-7279, Stip. of Voluntary Dismissal with Prejudice]. 



Session Law did not create a new right to obtain a DO license by bringing an action directly in 

circuit court and outside the APA, it did not supplant the Department’s final licensing authority 

with the circuit courts, and it did not authorize anyone to bypass the mandatory administrative 

exhaustion requirements under the APA.   

3. This Court should defer to the Department’s interpretation of the Session Law. 

An administrative agency’s interpretation of a statute the agency is charged with 

implementing is entitled to great deference and is accepted by the courts unless clearly erroneous.  

See, e.g., Level 3 Commc’ns, LLC v. Jacobs, 841 So. 2d 447, 450 (Fla. 2003).  Reviewing courts 

will not depart from the contemporaneous construction of a statute by a state agency charged with 

its enforcement.  Id.  “If the agency’s interpretation is within the range of possible and reasonable 

interpretations, it is not clearly erroneous and should be affirmed.”  Orange Park Kennel Club v. 

Dep’t of Bus. & Prof’l Regulation, 644 So. 2d 574, 576 (Fla. 1st DCA 1994); Sanfiel v. Dep’t of 

Health, 749 So. 2d 525, 527 (Fla. 5th DCA 1999) (“An agency’s interpretation of a statute or rule 

it has authority to administer should receive deference from a reviewing court and should not be 

overturned unless it is clearly erroneous.”). 

The Department is the agency charged with implementing and enforcing section 381.986, 

Florida Statutes; the Department’s rules; and the Session Law.23  Indeed, all three laws provide 

directives and reasonable discretion to the Department for implementing those directives through 

the Department’s Office of Compassionate Use.  The Department’s interpretation of the Session 

Law is reasonable because it gives effect to the Session Law, section 381.986, the Department’s 

23 The Department is the only government body in the entire state authorized by law to issue DO 
licenses.  To qualify for a license under the subsection (2), the challenger must prove “to prove 
that the Department should have determined that [its] application[] was the best choice for the 
[applicable] region.” Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 4]; 
see also ch. 2016-123, § 3(2), Laws of Fla.  Thus, implementation of authority under the Session 
Law is plainly vested in the Department. 



rules, and the APA, and also because it is the only interpretation consistent with the legislature’s 

intent as explicitly stated during the floor debates over the Session Law.  The legislature sought to 

reduce litigation, not open the door to more.  See Senate Debate at 55:20.  The Department’s 

interpretation is the only interpretation that limits litigation, allows those who had petitions 

pending in March 2016 to proceed with review under the APA with the potential for application 

approval, and allows the originally approved dispensing organizations to proceed with bringing 

much-needed medication to children and others suffering from debilitating conditions.  As the 

Department’s interpretation of the laws over which it has implementation jurisdiction is not clearly 

erroneous, but reasonable, this Court should defer to that interpretation.  See § 381.986, Fla. Stat.  

VII. CONCLUSION 

It is undisputed that Miller has not exhausted the robust administrative remedies afforded 

under the APA.  The Session Law does not override the APA or create the path to circuit court 

Miller contends it does.  The law simply makes final the Department’s original DO license 

approvals and honors the due process rights of those applicants whose challenges were pending 

when the law was enacted.  Miller has not established and cannot establish that any recognized 

exception to the mandatory, APA exhaustion doctrine applies here.  Accordingly, the Court should 

enter final summary judgment in the Department’s favor.  
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER & SON, INC. , 
a Florida corporation, 

Plaintiff, 
vs. 

STATE OF FLORIDA, DEPARTMENT OF 
HEALTH, 

Defendant. 

Case No. 16-0700 

AFFIDAVIT OF CHRISTIAN BAX 

STATE OF FLORIDA 

COUNTY OF LEON 

) 
) 
) 

Before me, a Notary Public in and for the above State and County, personally appeared 

Christian Bax, who having been dul y sworn, testified as follows: 

1. My name is Christian Bax, and I am an adult over the age of 18 years currently 

residing in Leon County, Florida. All testimony given in this affidavit is provided to the best of 

my knowledge, information, and belief. 

2. I am, and since July 23, 2015, have been, employed by the Florida Department of 

Health as the Director of the Office of Compassionate Use. 

3. The following statements are based on my personal knowledge and on review of 

documents maintained by the Office of Compassionate Use or the Department' s Agency Clerk. 

My statements are made as a representative of the Florida Department of Health. 

4. The Department implemented the Compassionate Medical Cannabis Act of 20 14 

m part by authorizing the establishment of ·'dispensing organizations" of low-THC, high

cannabidiol cannabis (DOs) to ensure access for qualified patients. 

5. The Department received more than two dozen DO license applications before the 

July 8, 2015, 5:00 p.m. (Eastern) deadline to submit an application. Each application was for an 

exclusive license in one of fi ve regions - Northwest, Northeast, Central, Southeast, and 
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Southwest Florida. 

6. On July 8, 2015 , at 5:27 p.m. (Eastern), Miller delivered to the Department's 

Agency Clerk a thumb drive purporting to contain Miller's application. The next day, July 9, 

2015 , Miller delivered its application fee. Miller was seeking to apply for the exclusive DO license 

in the Southeast region. 

7. By certified letter dated July 16, 2015 , the Department notified Miller that its 

application was rejected as untimely. (A copy of that letter is attached as Exhibit 1.) The letter 

also notified Miller that under sections 120.569 and 120.57, Florida Statutes, Miller had 21 days 

in which to contest the rejection by filing a petition with the Department's clerk, with a failure to 

file a petition within 21 days constituting a waiver of the right to an administrative hearing. 

8. Through three evaluators who included myself, the Department carefully evaluated 

and scored all applications that were timely submitted and met the minimum statutory 

requirements. Because each region ' s license was exclusive, the Department comparatively 

evaluated applications by region - that is, each applicant in a given region was compared to the 

other applicants in that region to determine which was best Because Miller's application was not 

timely submitted, Miller' s application was not comparatively evaluated against the other 

applications for the Southeast region or scored. 

9. Costa Nursery Farms, LLC, was among the five applicants that timely submitted 

an application for the Southeast region . By letter dated November 23, 2015, the Department 

notified _Costa that it was approved as that region's exclusive DO, as Costa ' s application received 

the highest score in that region after a comparative review by the Department ' s three evaluators . 

The approval letters for all five regions ' DOs were posted to the Department' s website on 

November 23, 2015 , which was and is available to the public at large. 

10. In December 2015, several applicants whose applications were denied filed 

challenges under chapter 120, Florida Statutes, within 21 days of receiving letters denying their 

applications. The Department referred each of these challenges to the Florida Division of 

Administrative Hearings (DOAH) to conduct proceedings under section 120.57(1 ), Florida 

Statutes. 

11. As of March 25, 2016, eight administrative petitions were pending that challenged 

the Department's denial of applications submitted for the Northeast, Central, and Southwest 

regions. The petitioners were Loop's Nursery & Greenhouses, Inc.; San Felasco Nurseries, Inc. 

d/b/a Grandiflora; McCrory ' s Sunny Hill Nursery , LLC; Redland Nursery, Inc.; Tornello 

Landscape Corp. d/b/a 3 Boys Farm; Plants of Ruskin , Inc.; TropiFlora, LLC, and Maril 

Agricultural, Inc.; and Perkins Nursery, Inc. 
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12. As part of the DO license challenges, the Department has participated in three full 

evidcntiary final hearings at DOAH in \Nhich dozens of experts testified about a range of topics 

relating to the applications. These evidentiary hearings were held in the cases Loup 's ,\'ursery & 

Greenhouses, Inc. v. Department of Health, DOAH Case Number 15-7274; McCro1J1 's Sunny Hill 

Nursery, LLC v. Department of Health, DOAH Case Number 15-7275: In re : Li censure of rhe 

Low-TllC Cannabis Di~pensing Organizationf(n· the Southwesr Region, DOAl-I Case Numbers 

15-7269 to 15-7272 (a consolidated proceeding). I was present during those evidentiary hearings 

as the Department's representative. I was present during those evidentiary hearings as the 

Department· s representative. 

13 . Through those proceedings. one applicant, McCrory's, received a DO license by 

final order. Another, Loop's, was denied a license by final order after a full evidentiary hearing at 

DOAI I and has an appeal pending with the First District Court of Appeal. 

14. Today the Department regulates seven DOs across Florida. 

15. The Department has acted upon every petition filed by an entity challenging the 

denial of a DO application. Miller did not !11e a petition with the Department seeking an 

administrative hearing under chapter 120, Florida Statutes, regarding the Department's July 16, 

2015, rejection of Miller's application or approval of Costa's application. Because Miller did not 

tile a petition with the Department challenging the July 16 rejection of its DO license application, 

the Department has not refused to afford Miller a hearing or otherwise refused to recognize that 

Miller's grievance is cognizable under chapter 120, Florida Statutes. 

16. The documents attached as composite Exhibit 2 (listed below) were received by the 

Department in the ordinary course of business as a party to the proceeding AfcCro1:r 's Sunny Hill 

S11r.1ay. LLC. \'. Department ofHealrh, DOAl-l Case Number 15-7275. 

a. Order Regarding Impact of Ch. 2016-123 (May 13, 2016) 

b. Final Order (Dec. 19, 2016) 

17. The documents attached as composite Exhibit 3 (listed below) were received by the 

Department in the ordinary course of business as a party to the proceeding Loop's Nursery & 
Greenhouses, Inc. v. Department offlealth. DOAH Case Number 16-002614. 

a. Order Granting Dismissal of Parties & Amendment of Remaining Petition (May 2, 

2016) 

b. Recommended Order (Oct. 7, 2016) 

c. Final Order (Jan. 5, 2017) 
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d. Notice of Appeal (Jan. 11, 2017) 

18. The documents attached as composite Exhibit 4 (listed below) were received by the 

Department in the ordinary course of business as a party to the proceeding McCr01y 's Sunny Hill 

.\'ursery. LL(·\'. Departmen1 of Health, DOAH Case Number 16-1934. 

a. Recommended Order (June 3, 2016) 

b. Final Order (June 27, 2016) 

19. The Stipulation of Voluntary Dismissal with Prejudice attached as Exhibit 5 was 

received by the Department in the ordinary course of business as a party to the proceeding Alpha 

Foliage. Inc. v. Department offlea/ih, DOAH Case Number 15-7279 (Mar. 2, 2016). 

20. The final order attached as Exhibit 6 was received by the Department in the 

ordinary course of business as a party to the proceeding BayH·ood Nursaies Co. v. Department o( 

I-lea/th, DOAH Case No. l5-1694RP {May 27, 2015). 

21 . The email from former counsel for Miller M. Christopher Bryant, of Miller. Oertel. 

Fernandez, Bryant & Atkinson, P.A., attached as Exhibit 7 was received by the Department in the 

ordinary course of business as the entity authorized by law to approve or deny DO license 

applications. 

[continued on next page] 
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FURTHERAFFIANTSAYETHNOT. ~ 

Christian sax 
Afiiant 

The Affiant, c.Ay 1sh·<J..I'\ Ba. y , appeared before me, testifying as above, on 

this the ~~ day of4ty}..:....u..a....,1~~~------2017, and either: 

)<(is personally known to me; or 

] provided the following identification: ______________ _ 

Witness my hand and official seal: 

,,,,:~:·~~:'••, SHANNON MICHELLE REVELS 
/.~\ Commission# FF 218202 
~*-*! My Commission Exp1c~s 
"'-:;;:J..,,.~" April 07. 2019 ...... ; .. ,,, 

Notary Public 

Commissioned Name: ~r.°"' ffl 1dtlf L R-tvdr 
My Commission Expires: i/1/loJ 9 



Mission: 
To protect, promote & improve the health 
of all people in Florida through Integrated 
state, county & community efforts. 

Vision: To be the Healthiest State in the Nation 

July 16, 2015 

Certified Mail No.: 7013 2630 0001 8621 5337 

Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
State Surgeon General & Secretaiy 

RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 

Dear Mr. Miller: 

The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1 ), of the Florida Administrative Code, an initial application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approval" and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern Time), 21 
calendar days after the effective date" of the rule. 

Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Clerk, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a "jump drive" was filed with the Agency Clerk on July 8 , 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit B). Additional 
materials on a "jump drive" and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on July 10, 2015 at 3:57 p.m. (Exhibit C). 

The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reviewing your submission, it will be returning both checks in the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rights. 

Patricia Nelson 
Director 

Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A. 

Florld• Department of H-lth 
Office of Compassionate Use 
4052 Bald Cypress Way 
Tallahassee, FL 32399.3265 
PHONE: 8501245-4657 •FAX 8501245-1748 

www.Florid•H••lth.gov 
TWITIER:HealthyFLA 

FACEBOOK:FLDepartmentofHealth 
YOUTUBE: fldoh 

FLICKR: HealthyFla 
PINTEREST: HealthyFla 



NOTICE OF RIGHTS 

A party whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.The Agency Clerk's facsimile number is (850) 413-8743. 

Mediation is not available as an alternative remedy. 

The failure Of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

MCCRORY’S SUNNY HILL NURSERY, 
LLC,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/
REDLAND NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/
MCCRORY’S SUNNY HILL NURSERY, 
LLC,

     Petitioner, 

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 15-7275

Case No. 15-7280

Case No. 16-1934

ORDER REGARDING IMPACT OF CHAPTER 2016-123, LAWS OF FLORIDA

By Order issued on April 7, 2016, deadlines were provided 
for all parties to file position statements and responses, 
setting forth their positions regarding how chapter 2016-123, 
Laws of Florida, impacts the pending proceedings.  As described 
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in the April 7 Order, the purpose of these position statements 
was to sort out how the new law may have altered the status of 
the parties, the nature of the proceedings, and the issue to be 
determined.  All parties, including now-former party Knox 
Nursery, Inc. (Knox), filed position statements on April 22, 
2016, and responses were filed by Knox and Petitioner McCrory’s 
Sunny Hill Nursery, LLC (McCrory’s), on April 29, 2016.  In 
addition, as invited, Petitioner Redland Nursery, Inc. 
(Redland), filed a Notice of Filing Legislative History, 
attaching certain material related to the enactment of chapter 
2016-123, Laws of Florida, and Knox attached some legislative 
history material to its position statement.

Having reviewed all of the filings, certain issues can be 
distilled and guidance provided to the parties for the final 
hearing, which will be rescheduled by separate notice.

Two issues, in particular, are addressed by separate 
Orders.  One issue is the new law’s effect on Knox, addressed to 
the extent that issue has been presented, in an Order issued on 
May 10, 2016.  By virtue of the May 10 Order, Knox is not now a 
party; however, counsel for Knox will be served with this Order, 
having weighed in on the issues, and so as not to be prejudiced 
by the sequence in which these related Orders are issued.

Another discrete issue is presented by the Department’s 
Motion to Dismiss, directed to the second petition for formal 
administrative proceedings filed by McCrory’s, initiating DOAH 
Case No. 16-1934 (McCrory’s II).  The motion to dismiss 
McCrory’s II will be addressed in a separate Order.

This Order addresses the following issues:

1.  How does the new law change the nature of the final 
hearing and the issue to be determined, previously described as 
a comparative hearing to determine which of the parties’ 
applications is the best choice to be the single dispensing 
organization (DO) in the central Florida region?

2.  Does the new law change the standard for the hearing, 
previously determined to be de novo?

3.  Does the new law change the criteria by which the 
pending applications will be judged at hearing?
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I.  Nature of the Final Hearing and Issue to be Determined 

All parties agree that by virtue of the new law, Knox’s 
status has changed from initially-approved applicant to finally-
approved DO for the central region.  Thus, whether Knox’s 
application should be approved is no longer an issue for 
determination in this proceeding.

Petitioners McCrory’s and Redland are the two central 
region DO applicants whose applications were initially denied by 
the Department, who timely filed petitions to contest the 
initial decisions to approve Knox’s applications and deny their 
applications, and whose petitions remain pending.  (A third 
denied applicant, Dewar Nursery, Inc., timely filed a petition, 
but voluntarily dismissed its petition on February 9, 2016.)  To 
the extent their petitions seek to challenge the decision to 
approve Knox’s application, that relief is no longer viable.  
The new law replaced the Department’s proposed agency action 
with final legislative approval.  The undersigned does not find 
it necessary for Petitioners to amend their petitions to winnow 
out the relief that is no longer available, but they may seek to 
amend their petitions for that purpose.

The new law provides as follows, in section 3, 
subsection (2), regarding the nature of the final hearing and 
issue to be determined:

If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
organization and an organization that meets 
the criteria of subsection (1) shall both be 
dispensing organizations in the same region.

On this issue the undersigned agrees with the Department’s 
position statement that the nature of the hearing will be a 
backward-looking, retrospective comparison, with the issue for 
determination being whether either McCrory’s or Redland was 
entitled to be the approved DO for the central region, instead 
of Knox.  By stating the issue in the past tense (“that it was 
entitled to be a [DO]”), and by identifying the criteria by 
which that determination should be made as not only the statute, 
but also “applicable rules,” the Legislature signified that the 
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denied applicants are to be given the opportunity they had 
before the new law to prove that the Department should have 
determined that one of their applications was the best choice 
for the central region.  What is changed by the new law is that, 
if either denied applicant succeeds with this showing, instead 
of displacing Knox as the single licensed DO in the central 
region, the successful initially-denied applicant would open up 
a new slot for a second DO in the central region.

II.  Standard for Administrative Hearing 

On this issue, the undersigned disagrees with the positions 
of the Department and Knox, and agrees with McCrory’s and 
Redland, that the de novo standard for administrative hearings, 
codified in section 120.57(1)(k), Florida Statutes, remains 
applicable.  Nothing in the new law changes the analysis of this 
issue previously set forth in the Order on Motion for 
Clarification issued on February 9, 2016.  Indeed, that 
determination is strengthened by the Legislature’s failure to 
expressly provide what the Department and Knox have argued was 
implicit in section 381.986:  an alteration of the normal de 
novo standard akin to what is expressly provided in section 
120.57(3), the so-called “different de novo” standard for 
protests of agency procurement decisions.

It is apparent from the legislative history materials that 
the Legislature was well aware of the pending administrative 
proceedings, in which the consistent ruling in numerous orders 
has been that a de novo standard would be applied.  The 
Legislature could have codified a “different de novo” standard 
like in section 120.57(3), or a hybrid de novo–appellate 
standard of review like in section 435.07, Florida Statutes, but 
did not do so. 

Therefore, as well described by Administrative Law Judge 
John Van Laningham (conformed to this proceeding): 

The upshot is that under the new law, as 
before, the undersigned must conduct a de 
novo hearing to determine which of the 
applicants . . . (including the 
[legislatively approved DO, here Knox]) is 
the best choice, comparatively speaking, to 
receive the license.  If [Knox] is 
determined to have been the best choice, 
then the final order will deny the 
[Petitioners’] applications . . . and the 
status quo will not change since [Knox] is 
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already licensed.  If [a Petitioner’s 
application] is determined to have been the 
best choice, then the final order will 
approve that applicant for licensure and 
deny the other pending application[], in 
which event the [central region] will wind 
up with two [DOs] since [Knox] is already 
licensed.

In Re:  Licensure of the Low-THC Cannabis Dispensing 
Organization for the Southwest Region, DOAH Case Nos. 15-7269 
through 15-7272, Order issued on May 9, 2016.

III.  Applicable Criteria  

Petitioner Redland takes the position that the new law 
changes the criteria by which applicants are to be judged, and 
that these new criteria apply in this proceeding.

This position is rejected.  As discussed above, at issue is 
whether either Petitioner can prove that it was entitled to be 
the DO for the central region, pursuant to section 381.986 and 
applicable rules.  

The statutory requirements in section 381.986 that apply to 
applicants, set forth in section 381.986(5)(b), are not 
materially changed in the new law.  The single change to the 
statutory requirements applicable to applicants is a deletion of 
the requirement that the medical director employed to supervise 
the activities of the dispensing organization must be “a 
physician licensed under chapter 458 or chapter 459” in section 
381.986(5)(b)6.  Since neither of the pending initially-denied 
applicants was denied based on a Department determination that a 
statutory requirement was not met, presumably the change of this 
requirement in the new law would not be relevant to either 
denied application.  

The criteria that were added by the new law are operating 
standards that apply to approved DOs, pursuant to section 
381.986(6).  They are not new criteria to be applied to 
applicants.

Moreover, the reference in the new law to “applicable 
rules” of necessity is a direction to apply the criteria in 
Florida Administrative Code Rule 64-4.002 for initial 
applications for DO licensure, including the application form 
itself, which was used by Petitioners and Knox when they applied 
in 2015.  The Department’s existing rules were adopted to 
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implement the original enactment of section 381.986, not the new 
law.

The application criteria in effect in statute and rule when 
the applications were filed will be applied to determine which 
applicant, as between Knox, McCrory’s, and Redland, was entitled 
to be the DO for the central region. 

Based on the foregoing, it is the undersigned’s view that 
no more than two weeks would be needed for the final hearing, 
and that the hearing should be set for two weeks tentatively 
identified during the April 6, 2016, status conference (the 
weeks of October 10 and 24, 2016).

Accordingly, it is

ORDERED that:

1.  The parties shall continue their hearing preparation in 
light of the foregoing.

2.  By no later than May 23, 2016, any party opposing the 
suggestion that the final hearing should be rescheduled for the 
two weeks identified above may file a statement opposing the 
suggested hearing dates, explaining the basis for their 
opposition, and providing suggested alternative dates for 
rescheduling the final hearing.

DONE AND ORDERED this 13th day of May, 2016, in 
Tallahassee, Leon County, Florida.

S                                  

ELIZABETH W. MCARTHUR
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 13th day of May, 2016.
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Nichole Chere Geary, General Counsel
Department of Health
4052 Bald Cypress Way, Bin A-02
Tallahassee, Florida  32399
(eServed)

William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

David C. Ashburn, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32301
(eServed)

Donna Elizabeth Blanton, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)

Angela D. Miles, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
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Tallahassee, Florida  32301
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Brian A. Newman, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor
Post Office Box 10095
Tallahassee, Florida  32302-2095
(eServed)
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Cynthia S. Tunnicliff, Esquire
Pennington, P.A.
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Post Office Box 10095
Tallahassee, Florida  32302
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Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Lorence Jon Bielby, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32302
(eServed)

Brittany Adams Long, Esquire
Radey Thomas Yon & Clark
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)



STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

MCCRORY'S SUNNY HILL NURSERY, 
LLC, 

Petitioner, 
vs. 

DEPARTMENT OF HEALTH, 

Respondent, 

FINAL ORDER 

~ ~• ·. I 
, T: .. · 1 

15 DEC l '3 r·· 12: ?3 

I 1:,t. ~~ TH. ~I f 

Case No. 15-7275 
DOH Case No.: 2015-0689 

THIS MATTER is before the Department of Health for consideration of a 

Settlement Agreement sent to Petitioner. 

The Settlement Agreement resolved all disputed issues and was fully executed on or 

about December 12, 2016. The Settlement Agreement is accepted and incorporated by reference. 

The Department finds McCrory's Sunny Hill Nursery, LLC's application meets all 

requirements of Chapter 2016-123, Laws of Florida; Section 381.986, Florida Statutes; and 

Chapter 64, Florida Administrative Code, that McCrory·s Sunny Hill Nursery, LLC should have 

been approved as a Dispensing Organization in the Central Region, and that McCrory's Sunny 

Hill Nursery, LLC is therefore entitled to be a Dispensing Organization in the Central Region of 

Florida. 

McCrory's Sunny Hill Nursery, LLC's application is, therefore, approved. 

The parties are ordered to comply with the terms of the Settlement Agreement. This 

proceeding is closed. 



DONE AND ORDERED this _11!: day of __ J)_e._c.e..m. _ _ ~_ei./ ___ , 2016, in 

Tallahassee, Leon County, Florida. 

Copies furnished to: 

Nichole Chere Geary, General Counsel 
Department of Health 
Bin A-02 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 
Nichole. Geary@flhealth.gov 

David C. Ashburn, Esquire 
Lorence Jon Biebly, Esquire 
Greenberg Traurig, P.A. 
101 East College A venue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 

nip, MD, MPH 
Surgeon General 

William Robert Vezina, Esquire 
Eduardo S. Lombard, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, Florida 32301 

CERTIFICATE OF SERVICE 

I CERTIFY that a copy of the foregoing FINAL ORDER has been sent by U.S. Mail, 
inter-office mail11 electronic ~smission, or by hand delivery to each of the above-named 
persons this /0,-rr. day of t JM.ilJA.. , 2016. 

Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Phone: (850) 245-4005 



STATE OF FLORIDA 
DIVISION OF ADMlNISTR.\ TIVE HF.ARIN GS 

MCCRORY'S SUNNY HILL NURSERY. 
LLC. 

Petitioner, 
v. 

DEPARTME~T OF HF.AL TH. 

Rcsponden t. 

Case No. 15-7275 

SF.TTLEMENT AGREEMENT 

T! !IS SETTLL\1ENT AGREFMF"ff (the ··Agreement"·!. 1:ntercd this /).._µ.,,day oC 
December. 2016, by and hct\veen Petitioner McCrory' s Sunny Hi II Nursery, Inc. (''McCrory's"). 
and Respondent. State of Florida. Department of l kalrh ("DOii" or "Department"') (each a 
.;Party·· and Logether. the "Panies··). 

PREMISES 

\VHERl-.AS. i\lcCrory·s b lhe Petitioner in Case No. 15-7275, Division of 
Administrative Hearings. and the Department is the Respondent (hereinafter. the "Administrative 
Proceeding'"): and 

WHEREAS. McCrory"s timely filed with the Department its Application to become a 
Dispensing Organizalion in the Central Region of Florida. and upon denial. McCrory's timely 
filed its Petition for a formal Administrative Hearing on December 14. 2015, challenging the 
Department ·s denial of i\kCrory" s Application. and the Department r.::Cerrcd McCrory's Petiiion 
lo the Division of AdminisLralive Hearings. The Administrative Proceeding came before 
Administrativt: Law Judge Elizabeth Maci\rthu1· ('"ALJ") for final hearing conducted on October 
l 0- I -L 24. 25. 28. and November 3. 2016, in Tallahassee. Florida; and 

\ 1iHERE:\S. the Pa11ies de:-.ire LO resolve the disputes bet\\een them and therefore intend 
to enter into this Agreement to award approval to l\kCrory's to serw as a Dispensing 
Organization under applicable laws. and to agree for the Dcpm1ment to award a Dispensing 
Organization '"license·· to McCrory·;,. 

;-,,ow Tl !ERErOR[. in consideration of the mutual promises of the Panic;,. , the Parties 
agn.:c as rol lows: 



.-\grcemcnt 

Pu.g,~ 2 l1f 3 

I. The Premises. abow. :.ire hereby incorporated into thi~ Agreement. as if fully ~1::L 

forth herein: 

The Parties ill(cnd and do hereby agree as follows: 

(a) The Parties \vii! file a Joint :.ind Agreed \1mion informing Lhe !\LJ that the 
Parties have settled :.ind requesting that the AU enter an order relinquishing jurisdiction 
and remanding the Administrative Proceeding to the Department for the entry of a Final 
Order approving McCrory·s Application : 

(b) Lpon remand to the OepanmcnL within ten ( 10) days of receipt ,1f the 
remand. the Department\\ ill enter a hnal Order finding that McCrnry·s Applieatiun met 
all rcqu irements of Chapter 2016-123. Laws of f lorida: Section 381. 986. Florida 
Statutes: and Chapter 64. Florid<t Admini::itrativc Code, that McCrol}·s ~hould have been 
~1ppruved as a Dispensing Organizarion in the Central Region, and that McCrory's is 
therefore elllitlcd LO be 3 Dispensing Organization in the Central Region of Florida. The 
Final Order shall approve McCrory's Application. and the Department shall issue a letter 
of notilication to McCrory's approving McCrory's Application, and granting a ··Jicense·· 
to McCrory's. as a Di5pcnsing Organization in the Central Region of Florida; 

(c) l lpon its receipt of the lcttcr notification. :vtcCrory·s will comply \\.ith the 
:ipplieablc requirements of statute and rules. including but not limited to, posting a $'i 
million rerfonnance bond. 

(dl r-urther. !'vkCrory ·s will dismiss with prejudice its complaint in the 
pending circuit court proceeding. AfcCrm:1-'s v. Depar!menf of Heul!h. Leon County· 
Circuit Court Case Nu. 37 2016 C1\ 00231. 

3. The parties shall each hear their own costs and attorneys· recs associated with the 
Administrative Proceeding. 

4. This Agreement constitutes the entire Agreement between the Parties \vith regard 
to the Administrative Proceeding and the rcl:lted state coun case (Case No. 37 2016 ('A 0023 I J, 
the grant or award of a license to McCrory's to be a Dispensing Organiza1ion in che Central 
Rt:gion. anJ. that the Agreement be binding anJ enforceable . 

.5. This Agreement shall be conslrucd in accordance with the Laws of the State of 
FloridJ. The Parties agree Lhat the proper forum to enforce the provisions or paragraph 2(a). 2(b), 
and 2(c) shall be in Circuit Court. Leon County, Florida. The prevailing party in any such action 
shall be entitled w attorney's fee~. 

6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns. Agency head. administrators. and shall be enforceable 
against them. 

7. This .Agreement shall he in full force and effect upon execution by each of the 
rcspc<.:tive Parties authorized signatories. anJ effective on Lhe date of the la~t or final signature. 

2 



.\greemcnL 
Page 3 of 3 

8. This Agreement tna) be executed in counterparls. 

McCRORY'S Slf°NNY HILL NURSERY, 
LLC 

By: -----:~- //:~--~~ 
Tifc: (,'~;-,~ 

Date:-;;~/::/? ~/c~· _, I ---

DEPARTMENT OF HEALTH 

"' ~ Title :~i4f\ §0e.~ 
Date: /:;., /1 J.(/ ~ 

r ' 



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

SAN FELASCO NURSERIES, INC.,
d/b/a GRANDIFLORA, A FLORIDA
CORPORATION,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND CHESTNUT 
HILL TREE FARM, LLC, A FLORIDA 
LIMITED LIABILITY COMPANY,

     Respondents.
                               /
LOOP'S NURSERY AND GREENHOUSES, 
INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF 
COMPASSIONATE USE; CHESTNUT HILL 
TREE FARM, LLC.; AND SAN FELASCO 
NURSERIES, INC.,

     Respondents.
_______________________________/

Case No. 15-7268

Case No. 15-7274

CHESTNUT HILL TREE FARM, LLC,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND SAN 
FELASCO NURSERIES, INC.,

     Respondents.
_______________________________/

Case No. 15-7276



ORDER GRANTING DISMISSAL OF PARTIES AND 
AMENDMENT OF REMAINING PETITION

This cause came to be heard on the Motion to Dismiss and/or 
Motion for Summary Recommended Order filed by Petitioner, 
Chestnut Hill Tree Farm, LLC (“Chestnut”), in DOAH Case 
No. 15-7276.  An understanding of the history of this case is 
critical to the consideration of Chestnut’s Motion, and its 
impact on the other parties, San Felasco Nurseries, Inc., d/b/a 
Grandiflora (“San Felasco”), and Loop’s Nursery & Greenhouses, 
Inc. (“Loop’s”). 

BACKGROUND

In 2014, the Florida Legislature passed the Medical Cannabis 
Act which authorized the dispensing of low-THC marijuana in 
certain specified medical situations.  After months of efforts, 
the Department of Health, Office of Compassionate Use (the 
“Department”), passed rules regulating the growth of low-THC 
marijuana and the entities which would be allowed to grow and 
dispense the substance.  The State was divided into five regions:  
Northeast, Northwest, Central, Southeast, and Southwest.  The 
instant case involves the Northeast region.  The rules developed 
by the Department set out criteria to be met by any grower 
wishing to become approved as a dispensing organization (“DO”) in 
one of the regions.  

Applications were submitted to the Department and, in 
November 2015, the Department issued its decision as to which of 
the applicants in the Northeast region should be approved.  Based 
upon its review of the criteria, the Department assigned the 
following aggregate scores to those applicants:  San Felasco--
3.9750 points; Chestnut--3.7917 points; and Loop’s-- 3.5708 
points.  However, due to the Department’s determination that San 
Felasco’s application did not “meet the requirements of 
s. 381.986 [Florida Statutes],” the Department initially approved 
the application of Chestnut. 

The denied applicants, San Felasco and Loop’s, filed 
petitions for formal administrative hearings to challenge the 
Department’s decision to deny their applications in favor of 
Chestnut.  Chestnut filed a Petition for Formal Administrative 
Hearing to insure that its approval would become final despite 
receiving the second highest aggregate point score.  Those cases 
were assigned to the undersigned and consolidated.  The final 
hearing on the pending petitions is scheduled for the month of 
July 2016.  

2



2016 LEGISLATION

During the 2016 legislative session, the Medical Cannabis 
Act was amended.  Chapter 2016-123 was created and reads, in 
pertinent part:

Section 3.  (1)  Notwithstanding 
s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice 
from the Department of Health that it is 
approved as a region’s dispensing 
organization, posts a $5 million performance 
bond in compliance with rule 64-4.002(5)(e), 
Florida Administrative Code, and expends at 
least $100,000 to fulfill its legal 
obligations as a dispensing organization; or 
any applicant that received the highest 
aggregate score through the department’s 
evaluation process, notwithstanding any prior 
determination by the department that the 
applicant failed to meet the requirements of 
s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department 
and is approved to operate as a dispensing 
organization  for the full term of its 
original approval and all subsequent renewals 
pursuant to s. 381.986, Florida Statutes.  Any 
applicant that qualifies under this subsection 
which has not previously been approved as a 
dispensing organization by the department must 
be given approval as a dispensing organization 
by the department within 10 days after the 
effective date of this act, and within 10 days 
after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), 
Florida Administrative Code, and must comply 
with all other applicable requirements of 
chapter 64-4, Florida Administrative Code.

(2)  If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
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organization and an organization that meets 
the criteria of section (1) shall both be 
dispensing organizations in the same region.  
During the operations of any dispensing 
organization that meets the criteria in this 
section the Department of Health may enforce 
rule 64-4.005, Florida Administrative Code, as 
filed on June 17, 2015. 

The legislation was signed into law on March 25, 2016, by 
Governor Rick Scott.  

The clear reading of the new law is that both Chestnut and 
San Felasco have now been approved as dispensing organizations in 
the Northeast region.  Chestnut, by virtue of its initial 
approval by the Department, is approved without further review 
and is approved as a DO, so long as it complies with all the 
other requirements of law.  San Felasco, as the applicant 
securing the highest point score during the Department’s review, 
is approved without further review. 

Loop’s now finds itself in the position of being unable to 
challenge the approvals of Chestnut and San Felasco as dispensing 
organizations in the Northeast region.  Loop’s may, however, 
pursue approval of its own application pursuant to subparagraph 
(2) of Section 3 in the new law.  If Loop’s can show that “it was 
entitled to be a dispensing organization” in the instant 
proceeding, then it may also be approved.  Although it is unclear 
how the Division of Administrative Hearings could make a “final 
determination” in this matter as DOAH has only recommended order 
authority in this case, it seems to be the intent of the 
Legislature to allow both a subparagraph (1) and a subparagraph 
(2) applicant to become dispensing organizations in the same 
region.  Or, in the case of the Northeast region, for two 
subparagraph (1) applicants and one subparagraph (2) applicant 
could be approved.  Based upon the foregoing, it is hereby,

ORDERED that:

1.  The Motion to Dismiss filed by Chestnut is Granted, and 
DOAH Case No. 15-7276 is closed; 

2.  DOAH Case No. 15-7268 is closed, sua sponte, as there 
are no remaining disputed issues of material fact; and 

3.  Loop’s is granted leave to amend its petition in DOAH 
Case No. 15-7274 to seek an order deeming it “entitled to be a 
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dispensing organization,” but striking all challenges to the 
approvals of Chestnut and San Felasco.

DONE AND ORDERED this 2nd day of May, 2016, in Tallahassee, 
Leon County, Florida.

S                                   

R. BRUCE MCKIBBEN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 2nd day of May, 2016.

COPIES FURNISHED:

Nichole Chere Geary, General Counsel
Department of Health
Bin A-02
4052 Bald Cypress Way
Tallahassee, Florida  32399
(eServed)

James A. McKee, Esquire
Foley and Lardner, LLP
Suite 900
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

5



Michael J. Glazer, Esquire
Ausley and McMullen
123 South Calhoun Street
Post Office Box 391
Tallahassee, Florida  32301
(eServed)

J. Stephen Menton, Esquire
Rutledge Ecenia, P.A.
Post Office Box 551 (32302)
119 South Monroe Street, Suite 202
Tallahassee, Florida  32301
(eServed)

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jon C. Moyle, Esquire
Moyle Law Firm
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)

Karen Ann Putnal, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)

Eugene Dylan Rivers, Esquire
Ausley & McMullen, P.A.
123 South Calhoun Street
Tallahassee, Florida  32301
(eServed)
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Robert A. Weiss, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)

Thomas J. Morton, Esquire
The Lockwood Law Firm
Suite 810
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Amy W. Schrader, Esquire
Baker Donelson
Suite 925
101 North Monroe Street
Tallahassee, Florida  32301
(eServed)

Kelly Overstreet Johnson, Esquire
Baker, Donelson, Bearman,
  Caldwell and Berkowitz, PC
Monroe Park Tower, Suite 925
101 North Monroe Street
Tallahassee, Florida  32301
(eServed)

Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)

7



STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

LOOP’S NURSERY & GREENHOUSES, 

INC.,  
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vs. 

 

DEPARTMENT OF HEALTH, OFFICE 

OF COMPASSIONATE USE, 

 

 Respondent. 

                                

  

 

 

 

Case No. 15-7274 
  

 

 

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on July 6 through 8, 11, and  

13 through 15, 2016, in Tallahassee, Florida, before 

Administrative Law Judge (“ALJ”) R. Bruce McKibben of the 

Division of Administrative Hearings (“DOAH”).  The parties were 

represented as set forth below.   
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 For Petitioner:  Jon C. Moyle, Esquire 

      Karen Ann Putnal, Esquire 

      Robert A. Weiss, Esquire 

      Moyle Law Firm, P.A. 
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 For Respondent:  William Robert Vezina, III, Esquire 

      Eduardo S. Lombard, Esquire 

      Vezina, Lawrence & Piscitelli, P.A. 

      413 East Park Avenue 

      Tallahassee, Florida  32301 
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STATEMENT OF THE ISSUE 

The issue in this case is whether Petitioner, Loop’s 

Nursery & Greenhouses, Inc. (“Loop’s”), was entitled to be a 

dispensing organization under section 381.986, Florida Statutes, 

and applicable rules when its application was reviewed by 

Respondent, Department of Health, Office of Compassionate Use 

(the “Department” or “OCU”), in July through November 2015. 

Unless specifically stated otherwise herein, all 

references to Florida Statutes shall be to the 2015 version, 

as this case involves a backwards-looking, retrospective 

assessment of the Loop’s application. 

PRELIMINARY STATEMENT 

Loop’s and other applicants seeking to become a dispensing 

organization (“DO”) filed applications with OCU in July 2015.  

Loop’s was notified by letter dated November 23, 2015, that it 

was not the highest scored applicant in the Northeast Region, as 

defined in 381.986(5)(b), Florida Statutes.  Loop’s timely filed 

a Petition for Formal Administrative Hearing to contest the 

denial of its application and the approval of a competing 

application.  Subsequently, the Florida Legislature passed 

amendments to section 381.986 which will be discussed more fully 

below.  Ultimately, the petition filed by Loop’s resulted in the 

hearing described above for the purpose of determining whether 
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the Loop’s application should have been approved by the 

Department.   

At the final hearing, Loop’s called the following 

11 witnesses:  David Loop, accepted as an expert in 

horticulture; Dr. James Lieberman, accepted as an expert in 

cannabis processing, extraction, laboratory design, and 

operation commissioning and process optimization; Richard 

Rampell, CPA, accepted as an expert in accounting, financial 

analysis, and valuation; Mark Hand, CPA, accepted as an expert 

in accounting; Gregg Connor, accepted as an expert in 

transportation, distribution, dispensing, and security; 

Dr. Terril Nell, accepted as an expert in horticulture; Holley 

Moseley; Joel Stanley, CEO of CW Botanicals, accepted as an 

expert in cannabis breeding, cultivation, processing, 

extraction, and dispensing; Carla Ard, accepted as an expert in 

sales and marketing; Henry Stephen Jones, accepted as an expert 

in facilities and premises security, technological security, and 

data systems security; and Christian Bax, director of OCU.  

Loop’s Exhibits 1a, 1b, 1c, 2, 7 through 9, 17, 19, 21, 

30 through 34, 36 through 38, 40, 41, 49, 58 through 64, and 

66 were admitted into evidence. 

OCU called the following witness:  Daniel Hevia, CPA, 

accepted as an expert in accounting, auditing, financial 

forensics, peer review, generally accepted accounting standards 
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(GAAS), and auditing standards.  OCU’s Exhibits 13 through 21, 

64 through 69, 71, 72, and 75 through 77 were admitted into 

evidence.   

A Transcript of the final hearing was ordered; it was filed 

at DOAH on August 3, 2016.  By rule, parties are allowed 10 days 

after filing of the transcript at DOAH to submit proposed 

recommended orders (PROs).  Loop’s requested additional time 

(75 days) to prepare its PRO; the Department objected.  The ALJ 

allowed 30 days from the date of filing to submit PROs and 

extended the page limit to 45 pages.  Just prior to the date the 

PROs were due (which would have been September 2), the 

Department filed a Motion seeking clarification of the due date.  

Apparently, Loop’s had contacted the Department and expressed 

its understanding that the PROs were due 45 days after the 

transcript was filed at DOAH (despite the instructions given by 

the ALJ at final hearing and set forth in writing in the 

transcript).  An Order of Clarification was entered, reiterating 

the due date, September 2, 2016.  Loop’s then filed a request 

for extension of time until September 12, 2016 to file the PROs; 

the request was granted.  Each party timely submitted a PRO, and 

each was duly considered in the preparation of this Recommended 

Order.   
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FINDINGS OF FACT 

1.  In 2014, the Florida Legislature enacted the 

Compassionate Medical Cannabis Act, chapter 2014-157, Laws of 

Florida, codified in part at section 381.986, Florida Statutes 

(2014).  The Department was directed by the new law to authorize 

the establishment of one DO in each of five enumerated regions 

within the State.   

2.  The Department promulgated an application form, 

incorporated by reference in Florida Administrative Code Rule 

64-4.002, to be used by applicants seeking approval as a 

dispensing organization.  In July 2015, Loop’s filed an 

application to become the DO in the Northeast Region, consisting 

of 18 primarily rural counties.  The Loop’s application was 

comparatively reviewed with several other applications. 

3.  In November 2015, the Department notified Loop’s that 

its application had received the third-highest score during the 

comparative review.  San Felasco Nurseries, Inc. (“San 

Felasco”), received the highest score; Chestnut Hill Tree Farm, 

LLC (“Chestnut Hill”), received the second highest score.  

However, the Department notified San Felasco that its 

application was being denied on the basis of an alleged 

deficiency, leaving Chestnut Hill as the approved DO in the 

Northeast Region.  Loop’s and San Felasco each timely filed a 

petition for formal administrative hearing to challenge their 
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denials.  Chestnut Hill filed an “approved applicant” petition 

in support of the Department’s decision.  The three petitions 

were consolidated into a single case at DOAH. 

4.  The Florida Legislature, in the 2016 legislative 

session, passed House Bill 307 (CS for CS/CS/HB 307) and House 

Bill 1313, which were signed into law on March 25, 2016, as 

chapter 2016-123, Laws of Florida (referred to herein as the 

“2016 Law”).  The 2016 Law says, in pertinent part: 

Section 3.  (1)  Notwithstanding 

s. 381.986(5)(b), Florida Statutes, a 

dispensing organization that receives notice 

from the Department of Health that it is 

approved as a region’s dispensing 

organization, posts a $5 million performance 

bond in compliance with rule 64-4.002(5)(e), 

Florida Administrative Code, and expends at 

least $100,000 to fulfill its legal 

obligations as a dispensing organization; or 

any applicant that received the highest 

aggregate score through the department’s 

evaluation process, notwithstanding any 

prior determination by the department that 

the applicant failed to meet the 

requirements of s. 381.986, Florida 

Statutes, must be granted cultivation 

authorization by the department and is 

approved to operate as a dispensing 

organization for the full term of its 

original approval and all subsequent 

renewals pursuant to s. 381.986, Florida 

Statutes.  Any applicant that qualifies 

under this subsection which has not 

previously been approved as a dispensing 

organization by the department must be given 

approval as a dispensing organization by the 

department within 10 days after the 

effective date of this act, and within 

10 days after receiving such approval must 

comply with the bond requirement in rule  
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64-4.002(5)(e), Florida Administrative Code, 

and must comply with all other applicable 

requirements of chapter 64-4, Florida 

Administrative Code. 

 

(2)  If an organization that does not meet 

the criteria of subsection (1) receives a 

final determination from the Division of 

Administrative Hearings, the Department of 

Health, or a court of competent jurisdiction 

that it was entitled to be a dispensing 

organization under s. 381.986, Florida 

Statutes, and applicable rules, such 

organization and an organization that meets 

the criteria of section (1) shall both be 

dispensing organizations in the same region.  

During the operations of any dispensing 

organization that meets the criteria in this 

section the Department of Health may enforce 

rule 64-4.005, Florida Administrative Code, 

as filed on June 17, 2015.  

  

5.  The 2016 Law thus effectively approved the applications 

of Chestnut Hill and San Felasco by legislative fiat, declaring 

the Department’s preliminary agency action to be final.  Those 

two entities withdrew their petitions for formal administrative 

hearing and, upon accomplishing certain preliminary 

requirements, were to be granted licenses as DOs in the 

Northeast Region.  

6.  The petition filed by Loop’s remained as the only 

challenge to the Department’s decision vis-à-vis the Northeast 

Region DO applications, resulting in the hearing at issue in 

this Recommended Order.  (Both San Felasco and Chestnut Hill 

attempted to intervene in this action, but because the result in 

this case would have absolutely no bearing on the status of 
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their DO licenses, their petitions to intervene were denied for 

lack of standing.)  Loop’s was left to prove that its 

application should have been approved instead of one or both of 

the now-approved applicants. 

7.  It is unclear why the Department takes such an 

aggressive adversarial stance against Loop’s in this proceeding.  

Should Loop’s prove that its application should have been 

approved rather than one of the other applicants, OCU would 

issue a DO license to Loop’s.  If Loop’s fails to meet its 

burden of proof, OCU would not issue a license.  That is the 

extent of OCU’s status in this matter.  Notwithstanding, OCU 

fervently opposes approval of Loop’s as a DO in the Northeast 

Region. 

The Applicant 

8.  Loop’s was founded in 1949 as a greenhouse and was 

organized as a corporation under the laws of Florida in 1970.  

It has operated a certified nursery for well over 30 years and 

has done so pursuant to a valid Certificate of Registration 

issued by the Florida Department of Agriculture and Consumer 

Services (“DACS”) pursuant to section 581.131, Florida Statutes.  

9.  Loop’s is a Florida greenhouse pioneer, having led the 

industry in advanced cultivation practices, such as drip 

irrigation and the use of blackout shade cloths to maximize 

yield.  Today, Loop’s specializes in greenhouse-grown flowering 
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potted plants.  It has cultivated more than 400,000 plants 

annually since the early 1980s.   

10.  Loop’s is operated by a qualified nurseryman, David 

Loop.  Loop’s currently has 650,000 square feet of state-of-the-

art greenhouses.  The greenhouses are fully automated, with 

features including automatic temperature and humidity controls.  

The primary Loop’s nursery is operated in a 150,000 square foot 

greenhouse located in Jacksonville, Florida, and there is 

another 500,000 square feet of specialized greenhouses located 

in St. Johns County, Florida.  Loop’s has plenty of space 

available in which to cultivate medical marijuana, pending 

development and approval of a security system for the nursery.   

11.  Loop’s expressed its intention to use a subsidiary 

corporation or division (Loop’s Dispensaries, LLC) to operate 

the dispensing functions of its proposed project, if approved.  

This plan was in deference to the federal government’s refusal 

to recognize the legitimacy of medical marijuana and to keep the 

marijuana cultivation separate and apart from the other Loop’s 

cultivation processes.  OCU’s contention that use of the LLC 

constitutes a “material misrepresentation” in the application is 

unfounded.  Loop’s was overt and transparent concerning this 

contingency.  Further, no mention was made of this perceived 

misrepresentation in OCU’s denial letter following review of the 

Loop’s application.  
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The Application Form  

12.  The application form for applying to be a DO 

identifies a number of statutory and rule requirements which 

must be met, including three basic criteria:  a) Possess a valid 

certificate of registration issued by DACS; b) Show that the 

nursery is operated by a Florida nurseryman as described in 

section 581.011; and c) Prove continuous operation as a nursery 

for at least 30 continuous years.  Loop’s generally satisfies 

each of those criteria.  

13.  The application form is divided into four parts:  

Part I requires the applicant to provide basic information about 

itself.  Part II requires the applicant to document its 

compliance with requirements which are mandated by statute.  

Part III requires the applicant to provide OCU with information 

addressing all items listed in rule 64-4.002.  There are five 

substantive subparts in the application:  Cultivation 

(constituting 30 percent of the weighted score), Processing (30 

percent), Dispensing (15 percent), Medical Director (5 percent), 

and Financials (20 percent).  These subparts are further broken 

down into sub-subparts, and weights or percentages are assigned 

to each of those.  Part IV of the application addresses the 

application submission process, including payment of the 

application fee. 
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14.  It is clear Loop’s at least minimally meets the 

requirements set forth in the statute and rule and identified 

within the application.  It has the ability to cultivate, 

process and dispense medical marijuana (or has set forth a 

reasonable proposal for doing so in its application).  It has a 

qualified medical director.  There is, as set forth below, some 

concern about the Loop’s financial statements, but Loop’s is 

generally stable and meets minimal financial requirements.   

15.  However, Loop’s has the burden in the present case to 

show that it satisfied the requirements to such an extent that 

it, rather than Chestnut Hill or San Felasco, should have 

received the highest point total upon comparative review.
1/ 

16.  Looking at Part I of the application, Loop’s provided 

the requisite information dictated by the application form, as 

did--presumably-–the other applicants.  There appears to be no 

dispute that all three applicants sufficiently satisfied Part I.  

17.  As to Part II, Loop’s provided its DACS certification 

and submitted successful level 2 background screens for all of 

its owners and managers.  OCU suggested that some individuals 

who may be involved with the Loop’s operation, if approved, 

should have undergone level 2 background screening.  There is no 

persuasive evidence, however, that such persons were “owners or 

managers” as contemplated by statute and rule so as to be 

subject to the background screening.    
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18.  Loop’s raised a legitimate question as to whether 

competing applicant Chestnut Hill satisfied the requirement to 

have “operated for 30 continuous years as a registered nursery,” 

as required by section 381.986(5)(b)1.  Chestnut Hill was formed 

as a limited liability company in Florida on August 29, 2005.  

By law, Chestnut Hill became a corporate “person” at that time.  

See § 607.01401(19), Fla. Stat.  Thus, argues Loop’s, Chestnut 

Hill could not have operated a registered nursery for 30 years 

because it has not been in existence for 30 years.  

19.  The Department takes the position that a “nursery” may 

be certified by DACS and, even if the nursery ownership changes 

its name or corporate structure, the “nursery” will continue to 

be certified.  “Nursery” is defined in section 581.011(20) as 

“any grounds or premises” used for growing nursery stock. 

20.  A DACS letter dated August 4, 2015, addressed to 

Loop’s states:  “According to the Department’s records, your 

nursery has operated as a registered nursery since May 1, 

1963 and has a current inventory of 951,781 plants.”  A DACS 

letter to San Felasco dated July 6, 2015, states:  “According to 

the Department’s records, your nursery has operated as a 

registered nursery since October 23, 1973 and has a current 

inventory of 561,200 plants.”  DACS issued a letter dated 

August 3, 2015, to Chestnut Hill which states:  “According to 

the Department’s records, your nursery has operated as a 
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registered nursery since November 23, 1981 and has a current 

inventory of 406,337 plants.”   

21.  OCU interpreted the statutory requirement in section 

381.986(5)(b)1. to mean that if the applicant operated a 

registered nursery (rather than itself being a registered 

nursery), that would satisfy the requirement.  OCU reputedly 

relied upon the DACS certification of the nursery premises to 

deem Chestnut Hill compliant with the 30 year requirement.  

Again, no one from Chestnut Hill was called as a witness to 

explain this conundrum. 

Comparative Review 

22.  The five subparts in Part II of the application 

addressing the statutory criteria were carefully considered by 

OCU in its comparative review of the applicants.  OCU’s process 

for reviewing the applications is set forth below. 

23.  Applicants were to submit their applications and a 

$60,000 filing fee to OCU no later than July 8, 2015.  At that 

point the applications were initially reviewed for completeness 

by OCU Director Bax.  If any items or responses were missing 

from an application, Bax would send the applicant an omissions 

letter, giving the applicant an opportunity to supplement its 

application.  In the case of Loop’s, Bax noted that Loop’s had 

not provided proof of operating a registered nursery for 

30 continuous years and the financial statements provided in the 
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application had not been audited.  Loop’s timely provided the 

missing items requested by the Department.   

24.  Once the applications were deemed complete, three 

individuals evaluated and scored the applications comparatively.  

The scorers were:  Christian Bax; Patricia Nelson, a member of 

the Statewide Drug Policy Advisory Council; and Ellyn Hutson, a 

certified public accountant.  Nelson and Hutson were appointed 

by the State Surgeon General.   

25.  Instructions for scoring the applications were 

provided by the Department’s general counsel, Nicole Geary.  

Pursuant to those instructions, the scorers performed their 

comparative evaluations independently, not communicating with 

one another during the review process.  They were, however, 

allowed to make inquiries to certain experts in various areas 

within the applications outside the scorer’s knowledge or 

expertise. 

26.  The scorers each assigned scores on the various 

sections of the application and compiled the scores in a 

spreadsheet.  The three spreadsheets were then consolidated into 

a single spreadsheet and the scores were totaled.  San Felasco 

received the highest aggregate score–-3.9750; Chestnut Hill 

received the second highest score-–3.7917; and Loop’s received 

the third highest score-–3.5708.  Each applicant’s score was an 

aggregate score totaling all sections of the application.  
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Scoring higher in one section (e.g., cultivation) would not 

necessarily mean the applicant had the highest aggregate score.  

The application as a whole had to be scored higher than the 

others in order to be approved.  (See, however, ALJ Van 

Laningham’s September 8, 2016 “Informational Order on the Multi-

Criteria Evaluation, etc.,” entered in Plants of Ruskin, Inc. v. 

Dep’t. of Health, DOAH Case No. 15-7270, wherein he calls into 

question the entire process by which OCU “scored” the competing 

applications, deeming the so-called scores to actually be 

rankings and thus inconsistent with the statutory mandate.)   

27.  At final hearing, Loop’s called one of the scorers, 

Bax, to discuss his evaluation and review of the applications, 

but did not call the other two scorers.  The findings and 

conclusions reached by the other two scorers were not addressed.  

Nor were principals from the competing applicants called in 

order to compare or discuss their applications.  Thus, Loop’s 

attempted to prove that its application was superior by 

affirming the appropriateness of its own application, 

superficially presenting portions of the competing applications, 

and showing that only one of three scorers deemed its 

application superior.  That is not a legitimate or appropriate 

comparison. 

28.  As to the technical and technological ability to 

cultivate, Loop’s provided ample proof that it has that ability.  
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Loop’s will rely in part on assistance from CW Botanicals (i.e., 

the Stanley brothers), and will utilize some of that entity’s 

policies and procedures.
2/
  Although it has no experience 

cultivating cannabis, Loop’s is very skilled in cultivating 

other flowering plants.  With the help of CW Botanicals, Loop’s 

undoubtedly would be able to successfully cultivate cannabis. 

29.  It is the intention of Loop’s to cultivate the 

specific strain of medical cannabis known as “Charlotte’s Web.”  

That strain was developed by the Stanley brothers and has proven 

effective in treating many conditions, especially severe, 

intractable epilepsy.  There are many strains of medical 

marijuana, however, as evidenced by the fact that the Stanley 

brothers themselves grow hundreds of different strains.  San 

Felasco proposes to cultivate a strain known as Anovia Medical; 

Chestnut Hill plans to grow one known as Green Solutions.  Other 

than its notoriety, there was no competent evidence that 

Charlotte’s Web is superior to any other strain. 

30.  The Loop’s proposal to cultivate Charlotte’s Web is 

based entirely on an oral agreement with Ray of Hope, an entity 

which holds the rights to Charlotte’s Web in Florida.  There is 

no binding written agreement between Loop’s and Ray of Hope.  

Nothing prohibits Ray of Hope from granting other Florida 

growers the right to use that strain as well.   
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31.  The suggestion that Loop’s could comply with the 

cultivation requirement better than the other two applicants is 

purely speculative.  Loop’s pointed out that Chestnut Hill was a 

tree farm and that San Felasco dealt with outdoor plants.  Both 

are operating registered nurseries within the State, even if 

they are not currently growing marijuana.  However, each of 

those applicants presumably submitted plans for cultivating 

medical marijuana in some fashion.  No competent evidence was 

presented to infer that the proposals of Chestnut Hill and/or 

San Felasco were inferior to Loop’s, or, conversely, that the 

Loop’s proposal was superior to those applications.  

32.  Loop’s provided an expert to explain the nature of the 

Loop’s plan for securing its operations and personnel.  The plan 

was well-developed and seemed to address all of the issues 

Loop’s would face once it began cultivation.  There were, 

however, some glitches pointed out in the Loop’s plan, e.g., its 

24-hour on-site security was to be provided by a single 

individual who, presumably, would need to sleep sometimes.  But 

again, there is no evidence that the security plans proposed by 

the other two applicants are in any way inferior.  

33.  The same is true of the three applicants’ ability to 

maintain accountability of their raw materials and finished 

products.  Loop’s had a good plan for doing so, but did not 
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specifically demonstrate how its plan was superior to the 

others.   

34.  As for a reasonably located infrastructure to dispense 

the product, Loop’s reasonably showed that it had a broader 

(geographic) distribution plan than its competitors.  However, 

there is no requirement that a DO dispense its product 

statewide, only that each DO must cover its designated region, 

in this case the Northeast Region.  Thus, the fact that the 

other applicants did not propose as wide a distribution of its 

product as Loop’s is not consequential.  In the Loop’s 

application, 12 distinct dispensing sites are proposed.  Eight 

of those sites have been clearly identified, but zoning and 

other approvals have not yet been obtained.  San Felasco 

proposes six sites for dispensaries; Chestnut Hill proposes only 

one, with an option for one more.  It is clear Loop’s intends to 

distribute its product on a wider scale than San Felasco or 

Chestnut Hill, but there is no requirement for doing so.  (The 

application form does include references to such things as being 

centrally located to several populated areas and proximity to 

patient populations, but those are examples of what an applicant 

might want to show OCU.  There is no statutory mandate for those 

items).  The statutory and rule provisions relating to 

dispensing of the cannabis product does not say that ability to 

distribute more product is necessarily better.  Further, Loop’s 
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did not explain how its product would successfully compete with 

the DOs approved in the other regions around the State.  So, in 

total, Loop’s did not prove that its distribution plan was 

superior to the other applicants’ plans.  

35.  As for transportation of the product to its 

dispensaries and users, Loop’s plans to use a high-roofed van 

with a refrigerated cargo space and a lockbox or safe.  The van 

appears to be a very competent means of transporting the 

product.  San Felasco proposes the use of one armored van and 

several small Prius-model automobiles.  Chestnut Hill plans to 

use two Prius automobiles to transport its product.  Each 

applicant’s proposal seems adequate for their projected 

distribution of medical marijuana.   

36.  In the area of financial ability to maintain 

operations for two years, Loop’s cast some reasonable doubt as 

to the showing Chestnut Hill made to satisfy this requirement.  

There was no similar failing noted for San Felasco.  Loop’s own 

financial ability to operate is somewhat suspect due to the 

conditional nature of its audited financial statements. 

37.  Loop’s initially submitted a “reviewed” financial 

statement with its application.  A reviewed statement is one 

prepared internally and then reviewed by a certified public 

accountant for general correctness.  OCU asked Loop’s to submit 
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an audited financial statement instead, and Loop’s complied with 

that request.   

38.  The audited financial statement was prepared by Steven 

Hand, a self-employed CPA whose major business was doing 

business evaluations.  The Loop’s audit was the only one he had 

prepared since 1998.  Mr. Hand was familiar with Loop’s and had 

some history with the company.  He was asked, on extremely short 

notice, to prepare an audited financial statement for Loop’s.  

The amount of time he had to prepare the statement was probably 

insufficient, but he did the best he could in that time.   

39.  Mr. Hand did not do a written audit plan before 

commencing the audit although that is a requirement for a bona 

fide audit.  Mr. Hand said that he had a “plan” of sorts based 

on his conversations with Mr. Loop, but such oral discussions 

are not sufficient under GAAS to constitute a plan.  The audited 

financial statement he issued did not have the requisite 

headings required by GAAS, but the financial statement was 

generally acceptable as to content.  Again, failure to include 

the headings is a violation of GAAS, but the violation seems 

minimal in this context. 

40.  Mr. Hand could not issue an unqualified (a/k/a 

unmodified or clean) opinion regarding the Loop’s financial 

situation.  That is because he was unable to verify the 

inventory due to his having been engaged to do the work more 
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than a year after the audit period.  The verification of 

accounts receivables was done by Loop’s, not by the CPA, another 

violation of auditing guidelines.  Thus, Mr. Hand issued a 

“qualified” opinion, i.e., a much weaker opinion that those 

submitted by the competing applicants. 

41.  There is no evidence of record as to the validity or 

appropriateness of the audited financial statement submitted by 

San Felasco in its application.  Thus, no comparison of 

information contained therein can be made.     

42.  Some concerns were raised by Loop’s about Chestnut 

Hill’s finances related to the way that entity valuated its 

inventory.  Further, only the balance sheet on Chestnut Hill’s 

financials was audited; the auditor issued a disclaimer as to 

the income statement portion of the financial report.  But, 

ultimately, the auditors were able to issue a valid audited 

financial statement for the entity. 

43.  San Felasco was alleged to have a suspect financial 

ratio which could have an effect on its ability to continue 

operations for two years, as required by statute.  But no 

discreet comparison between the Loop’s financials and those of 

the competing applicants was presented at final hearing.   

44.  Loop’s has retained a qualified physician to act as 

its medical director and to supervise the DO’s activities.  
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There is no evidence the physician is better than the medical 

directors proposed by the other parties. 

45.  The evidence at final hearing was abundantly clear 

that low THC, high CDB marijuana can have enormously successful 

results in children with significant medical conditions.  The 

stories of how this drug has helped children overcome 

debilitating seizure activity were miraculous in nature.  It is 

difficult to conceive how such a beneficial medication could be 

objected to by some uninformed persons or groups.  

CONCLUSIONS OF LAW 

46.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2016). 

47.  Section 120.57(1)(k) states:  “All proceedings 

conducted under this subsection shall be de novo.”  The de novo 

standard has not been altered by section 381.986, or any other 

statute relating to the subject matter in this case.  Thus, 

under section 120.57(1), the final hearing at DOAH was conducted 

“to formulate final agency action, not to review action taken 

earlier and preliminarily.”  J.D. v. Fla. Dep’t of Child. & 

Fams., 114 So. 2d 1127, 1132 (Fla. 1st
 
DCA 2013), (quoting 

McDonald v. Dep’t of Banking & Fin., 346 So. 2d 569, 584 (Fla. 

1st DCA 1977)).
3/
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48.  The general rule is that the party asserting the 

affirmative of an issue has the burden of presenting evidence as 

to that issue.  Dep’t of Banking & Fin., Div. of Sec. & Investor 

Prot. v. Osborne Stern & Co., 670 So. 2d 932, 933 (Fla. 1996), 

citing Fla. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 

1st DCA 1981).  In this case, Loop’s has the burden.   

49.  According to section 120.57(1)(k), “Findings of fact 

shall be based upon a preponderance of the evidence . . . 

except as otherwise provided by statute, and shall be based 

exclusively on the evidence of record and on matters 

officially recognized.”   

50.  In the instant matter, Loop’s was required to prove, 

by a preponderance of evidence, that the Department should have 

approved its application to become a DO in the Northeast Region 

instead of approving San Felasco and/or Chestnut Hill.  The 

2016 Law specifically says that the applicant must show that “it 

was entitled to be a dispensing organization.”  That is, that 

the application as submitted to OCU was superior to all 

competing applications in the same region.  This proceeding, 

therefore, is a backward-looking, retrospective assessment of 

the applications at the time they were filed and reviewed by 

OCU.  (See Judge McArthur’s excellent description of this 

process in her May 13, 2016, Order Regarding Impact of [the 
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2016 Law], entered in McCrory’s Sunny Hill Nursery v. Dep’t. of 

Health, DOAH Case No. 15-7275.)    

51.  In this case, it must first be determined whether 

Chestnut Hill should have been comparatively reviewed with the 

other applicants due to the 30 continuous years of operation 

issue.  Although an agency’s interpretation of its own statutes 

is given deference (See Humana, Inc. v. Dep’t of Health & Rehab. 

Servs., 492 So. 2d 388 (Fla. 4th DCA 1986)), that interpretation 

cannot be contrary to the plain language of the statute.  In the 

present case, the statute at issue dictates that “the applicant 

must . . . have been operated as a registered nursery in the 

state for at least 30 continuous years.”  § 381.986(5)(b)1, Fla. 

Stat.  “Nursery” is defined as “any grounds or premises on which 

nursery stock is grown.”  § 581.011(20), Fla. Stat.  A nursery 

is not a person, corporate or otherwise; it is grounds or 

premises.  Thus, none of the corporate applicants to be a DO in 

Florida could have literally satisfied the requirement to have 

been operated as a “nursery.”  DACS also issues certificates of 

registration to stock dealers, agents, or plant brokers, each of 

which is defined as a “person” in section 581.131.  But receipt 

of a certificate of registration by a stock dealer, agent, or 

plant broker does not make that person a “nursery.”  

52.  Inasmuch as no applicant could have literally 

complied with the requirement to be a registered nursery, the 
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Department’s interpretation of the statute to allow applicants 

who operate--rather than operate as--a registered nursery for 

30 continuous years to be deemed compliant with the statutory 

requirement is accepted.  (See Chiles v. Dep’t of State, Div. 

of Elect., 711 So. 2d 151 (Fla. 1st DCA 1998.)  If Chestnut 

Hill had a letter from DACS that it had operated a nursery for 

30 continuous years, then its application should have been 

comparatively reviewed with the other applicants.
4/
  

53.  This is the first proceeding under the 2016 Law, which 

generally establishes the parameters for an applicant such as 

Loop’s to obtain approval of its initially denied application.  

Chapter 381, Florida Statutes, wherein portions of the 2016 Law 

are codified, sets forth the criteria each applicant must 

satisfy.  Those criteria, paraphrased, are: 

a) Technical and technological ability to 

cultivate and produce low-THC cannabis; 

 

b) Ability to secure the premises, 

resources, and personnel necessary to 

operate as a DO; 

 

c) Ability to maintain accountability of all 

raw materials, finished products, and any 

byproducts to prevent diversion or 

unlawful access to or possession of these 

substances; 

 

d) An infrastructure reasonably located to 

dispense low-THC cannabis to registered 

patients statewide or regionally as 

determined by the Department; 
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e) Financial ability to maintain operations 

for the duration of the 2-year approval 

cycle; 

 

f) Fingerprinting and level 2 background 

screening for all owners and managers; 

and 

 

g) Employment of a medical director who is a 

physician licensed under chapter 458 or 

chapter 459, Florida Statutes, to 

supervise the DO’s activities. 

 

54.  Those criteria are incorporated into the application 

form.  Under the present stature of this case, Loop’s is then 

required to prove, by a preponderance of evidence, that its 

application met or exceeded those criteria in ways that were, 

in the aggregate, superior to the competing applicants.   

55.  As set forth in the Findings of Fact above, Loop’s did 

not provide comparative proof that its application satisfied 

those criteria better than Chestnut Hill or San Felasco such 

that its application should have been approved.  While Loop’s 

did prove definitively that it was approvable and had a very 

good proposal, that fact alone did not establish that it was 

better than the other two applicants at issue.  Loop’s stated 

correctly in its Proposed Recommended Order that, “other than 

uncorroborated hearsay, there is no evidence in the record that 

either San Felasco or Chestnut Hill [satisfied the various 

criteria for approval].”  By the same token, there was no 

competent evidence to prove that those two applicants did not 
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satisfy the criteria, or that their proposals were qualitatively 

inferior to the Loop’s application.  It was Loop’s duty to show 

how its application was superior to the other applicants.  It 

was Loop’s duty to present whatever evidence about San Felasco 

and Chestnut Hill was necessary to make that comparison.  Loop’s 

failed to do so.  

56.  The 2016 Law refers to a “final determination from the 

Division of Administrative Hearings, the Department of Health, 

or a court of competent jurisdiction.”  Inasmuch as DOAH does 

not have final order authority in this matter, the 

recommendation below is not dispositive of the Loop’s 

application until a final order is entered by the Department.    

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions 

of Law, it is 

 RECOMMENDED that a final order be entered by Respondent, 

Department of Health, Office of Compassionate Use, finding that 

Petitioner, Loop’s Nursery & Greenhouses, Inc., failed to prove 

by a preponderance of evidence that its application to become a 

distributing organization in the Northeast Region should have 

been approved, and therefore, denying Loop’s application to 

become a dispensing organization in the Northeast Region.   
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DONE AND ENTERED this 7th day of October, 2016 in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of October, 2016. 

 

 

ENDNOTES 

 
1/
  This matter is unique in its stature at DOAH.  Loop’s is 

charged with proving, by comparative review, that its 

application was–-at the time OCU made its decision–-superior to 

the applications of Chestnut Hill and San Felasco.  This case is 

akin to the comparative review done by an ALJ in certificate of 

need cases, but the facts here are limited to those existing at 

the time the applications were reviewed by OCU.  However, 

neither of the competing applicants was involved in the final 

hearing (after being denied intervenor status) and all evidence 

concerning their applications was essentially uncorroborated 

hearsay.  This fact significantly impaired Loop’s ability to 

meet its burden of proof.  Loop’s might have remedied this 

problem by calling witnesses from the competing applicants, but 

that will never be known.  

 
2/
  The Stanley brothers developed the low THC, high CDB strain 

of medical marijuana known as “Charlotte’s Web.”  They have 

gained notoriety in the industry as pioneers and recognized 

experts in the cultivation of medical marijuana strains. 
 

3/
  Note, however, Judge Van Landingham’s well-reasoned 

conclusion to the contrary in Plants of Ruskin, Inc. v. Dep’t. 

of Health, DOAH Case No. 15-7270, Order Granting Ruskin’s Motion 
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in Limine, September 12, 2016.  Judge Van Laningham concludes 

that an applicant that has not been in existence for over 

30 years cannot satisfy the requirement, regardless of whether 

it holds a certificate from DACS.  

 
4/
  The Department continues to suggest that an “abuse of 

discretion” standard should be applied to the instant case.  

That argument is again rejected.  Besides, no evidence was 

presented at final hearing directed to whether OCU abused its 

discretion; the evidence addressed whether the Loop’s 

application was superior to the competing applicants. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

LOOP'S NURSERY & GREENHOUSES, 
INC., 

Petitioner, 

17 J M l - 5 P l·l I : I 5 

v. DOAH Case No.: 15-7274 

DEPARTMENT OF HEALTH, OFFICE 
OF COMPASSIONATE USE, 

Respondent. 

___________________________/ 

FINAL ORDER 

THIS MATTER came before the Department of Health ("Department") for the 

consideration of a Recommended Order and entry of a Final Order. On October 7, 2016, 

Administrative Law JudgeR. Bruce McKibben issued a Recommended Order following 

an administrative hearing. The Recommended Order is attached as Exhibit A. The 

Petitioner, Loop's Nursery and Greenhouses, Inc. ("Loop's") timely filed exceptions to 

which the Department of Health, Office of Compassionate Use ("OCU") filed responses. 

OCU timely filed exceptions to which Loop's filed responses. After review of the entire 

record, the Department makes the following findings and conclusions: 

STANDARD OF REVIEW FOR RULING ON 
EXCEPTIONS TO A RECOMMENDED ORDER 

Section 120.57(1)(k), Florida Statutes, directs that a final order shall include an 

explicit ruling on each exception, but an agency need not rule on an exception that does 

not clearly identify the disputed portion of the recommended order by page number or 



paragraph, that does not identify the legal basis for the exception, or that does not include 

appropriate and specific citations to the record. 

An agency may not reject or modify findings of fact in a recommended order unless 

the agency first determines from a review of the entire record, and states with particularity 

in the order, that the findings of fact were not based upon competent substantial evidence 

or that the proceedings on which the findings were based did not comply with essential 

requirements of law. See section 120.57(1)(1), Florida Statutes. 

An agency may reject or modify the conclusions of law over which the agency has 

substantive jurisdiction and interpretation of administrative rules over which the agency 

has substantive jurisdiction. See section 120.57(1)(1), Florida Statutes. When rejecting or 

modifying such conclusion of law or interpretation of administrative rule, the agency 

must state with particularity its reasons for rejecting or modifying such conclusion oflaw 

or interpretation of administrative rule and must make a finding that its substituted 

conclusion of law or interpretation of administrative rule is as or more reasonable than 

that which was rejected or modified. See id. 

RULING ON LOOP'S EXCEPTIONS 

Ruling on Loop's Exception No. 1 

Loop's takes exception to the finding of fact in paragraph 5 of the Recommended 

Order. The paragraph states: 

The 2016 Law thus effectively approved the applications of Chestnut 
Hill and San Felasco by legislative fiat, declaring the Department's 
preliminary agency action to be final. Those two entities withdrew their 
petitions for formal administrative hearing and, upon accomplishing 
certain preliminary requirements were to be granted licenses as DOs in the 
Northeast Region. 
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Loop's argues that this paragraph is an erroneous interpretation of chapter 2016-

123, Laws of Florida, and that there is no competent substantial evidence to support the 

finding that Chestnut Hill and San Felasco accomplished certain preliminary 

requirements. OCU argues that this paragraph is immaterial to the findings in the instant 

case. 

The ALJ provides background information in this paragraph. The ALJ did not 

make a finding as to what preliminary requirements were met by Chestnut Hill and San 

Felasco. The conclusion that the 2016 Law resulted in the approval of Chestnut Hill and 

San Felasco by legislative fiat is a correct interpretation of the law. 

Loop's Exception No. 1 is denied. 

Ruling on Loop's Exception No. 2 

Loop's takes exception to the Recommended Order paragraph number 15 in its 

entirety along with its accompanying endnote, labeled as a finding of fact. The paragraph 

and endnote state: 

15. However, Loop's has the burden in the present case to show that it 
satisfied the requirements to such an extent that it, rather than Chestnut 
Hill or San Felasco, should have received the highest point total upon 
comparative review. 

Endnote 1: This matter is unique in its stature at DOAH. Loop's is 
charged with proving, by comparative review, that its application was--at 
the time OCU made its decision--superior to the applications of Chestnut 
Hill and San Felasco. This case is akin to the comparative review done by 
an ALJ in certificate of need cases, but the facts here are limited to those 
existing at the time the applications were reviewed by OCU. However, 
neither of the competing applicants was involved in the final hearing (after 
being denied intervenor status) and all evidence concerning their 
applications was essentially uncorroborated hearsay. This fact significantly 
impaired Loop's ability to meet its burden of proof. Loop's might have 
remedied this by calling witnesses from the competing applicants, but that 
will never be known. 
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Although labeled a finding of fact, the statements in paragraph 15, and endnote 1, 

concerning the burden of proof, are conclusions oflaw. 

As to paragraph 15, Loop's argues that it has the burden of presenting credible 

evidence that provides "reasonable assurances" of entitlement to a license. At that point 

OCU must present credible evidence of equivalent quality to rebut the evidence presented 

by Loop's, citing Fla. Dep't of Transportation v. J. W.C. Co. , 396 So. 2d 778 (Fla. 1st DCA 

1981). OCU has responded, arguing that the burden shifting described in J. W.C. does not 

apply under chapter 2016-123, Laws of Florida section 3(2). 

Loop's has misconstrued what the First District Court of Appeals held in J. W.C. 

Loop's reference to "reasonable assurances" is misplaced. J . W.C. involved an application 

for a permit for construction of a complex source of air pollution. According to Florida 

Administrative Code Rule 17-4.071 such a permit applicant was required to provide 

reasonable assurances that pollution standards would not be violated. The reference in 

J. W.C. to "reasonable assurances" is not a general concept relating to license applications 

and is not found in the statues and rules governing applications for approval to operate 

as a low-THC dispensing organization ("DO"). 

It is fundamental that an applicant for a license carries the ultimate burden of 

persuasion of entitlement through all proceedings. J. W.C. at 787. The ALJ was correct 

that it was Loop's burden to demonstrate by a preponderance of the evidence that it 

should have received the highest point total upon comparative review. 

Loop's exception 2 is denied. 

1 The current rule contains the same language. See Fla. Admin. Code R. 62-4 .070. 
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Ruling on Loop's Exception No. 3 

Loop's takes exception to the finding of fact in paragraph 16 indicating that San 

Felasco and Chestnut Hill sufficiently provided the information requested in Part I of the 

application and there appeared to be no dispute that all three applicants sufficiently 

satisfied Part I. 

Loop's argues that there was no evidence establishing that the information in Part 

I of San Felasco and Chestnut Hill's applications was true and accurate. 

The applications were admitted into evidence. Part I of the application requested 

the applicant to provide basic information such as name and address. In review of the 

entire 12-volume transcript of the seven-day hearing, the only testimony concerning Part 

I was a brief description of the information requested. The remaining testimony 

concerned Part II and to a large extent Part III. Thus, there did not appear to be any 

dispute concerning whether all applicants provided the information requested in Part I of 

the application. There is competent substantial evidence to support the ALJ's finding. 

Loop's Exception No. 3 is denied. 

Ruling on Loop's Exception No. 4 

Loop's takes exception to the ALJ's findings in paragraphs 19, 20, 21, 51 and 52, 

explaining that the disputed portions of those paragraphs were the items that were 

underlined in Loop's exceptions. Loop's did not underline any portions of paragraphs 19-

21 and therefore did not identify the disputed portions of those paragraphs as required by 

section 120.57(1)(k), Florida Statutes. It is not necessary to rule on exceptions that do not 

clearly identify the disputed portions in the Recommended Order. See id. 

Loop's takes exception to the conclusion of law in paragraph 51 of the 

Recommended Order which states: 
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A nursery is not a person, corporate or otherwise; it is grounds or premises. 
Thus, none of the corporate applicants to be a DO in Florida could have 
literally satisfied the requirement to have been operated as a "nursery." 
DACS also issues certificates of registration to stock dealers, agents, or plant 
brokers, each of which is defined as a "person" in section 58i.13i. But 
receipt of a certificate of registration by a stock dealer, agent, or plant broker 
does not make that person a "nursery." 

Loop's takes exception to the conclusion of law m paragraph 52 of the 

Recommended Order which states: 

Inasmuch as no applicant could have literally complied with the 
requirement to be a registered nursery, the Department's interpretation of 
the statute to allow applicants who operate--rather than operate as--a 
registered nursery for 30 continuous years to be deemed compliant with the 
statutory requirement is accepted. (See Chiles v. Dep't of State, Div. of 
Elect., 711 So. 2d 151(Fla.1st DCA 1998). If Chestnut Hill had a letter from 
DACS that it had operated a nursery for 30 continuous years, then its 
application should have been comparatively reviewed with the other 
applicants. 

Loop's argues that Chestnut Hill did not meet the 30-year requirement because it 

became a corporate person in 2005, based on a Department of State filing showing that 

Chestnut Hill changed its corporate structure. 

The conclusions of law in paragraphs 51 and 52 concern section 38i.986, Florida 

Statutes, over which the Department has substantive jurisdiction. The ALJ was correct 

to accept the Department's determination that a certification letter from the Department 

of Agriculture and Consumer Services ("DACS") indicating that an applicant operated as 

a regi stered nursery for 30 continuous years was sufficient evidence demonstrating 

satisfaction of the 30-year statutory requirement. 

Loop's Exception No. 4 is denied. 

Ruling on Loop's Exception No. 5 

Loop's takes exception to portion of the finding of fact in paragraph 25 which 

states, "Pursuant to those instructions, the scorers performed their comparative 
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evaluations independently, not communicating with one another during the review 

process." Loop's asserts there is no competent substantial evidence to support this 

finding. 

There is competent substantial evidence to support this finding, both in the 

testimony of Christian Bax, and the memorandum to the evaluators providing 

instructions that the scorers were to conduct their comparative evaluations 

independently. 

Loop's Exception No. 5 is denied. 

Ruling on Loop's Exception No. 6 

Loop's takes exception to the finding of fact in paragraph 26 of the Recommended 

Order in its entirety, in which the AW describes the scoring process that was conducted 

by OCU along with the applicants' total aggregate scores. Loop's argues that no applicant 

had a score because the hearing before the AW is a de novo proceeding. Loop's argues 

that OCU's scoring method had no presumption of correctness and also argues that the 

scorecards from the two scorers who did not testify, Ms. Nelson and Ms. Hutson, OCU 

exhibits 16-21, were hearsay erroneously used by the AW to make a finding of fact. 

Loop's argument that no applicant had a score due to this being a de novo 

proceeding is inconsistent with chapter 2016-123, section 3(2), Laws of Florida, which 

states: 

If an organization that does not meet the criteria of subsection (1) 
receives a final determination from the Division of Administrative 
Hearings, the Department of Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing organization under s. 381.986, Florida 
Statutes, and applicable rules, such organization and an organization that 
meets the criteria of subsection (1) shall both be dispensing organizations 
in the same region. 
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Loop's had the burden to show that it was entitled to be a dispensing organization 

under section 38i.986, Florida Statutes, and applicable rules. Those rules describe the 

scoring methodology and the evaluators who could conduct the scoring. See Fla. Admin. 

Code R. 64-4.002. 

The AL.J's description of the OCU's scoring process is based on competent 

substantial evidence including the testimony of Christian Bax, the Director of OCU, and 

the scorecards themselves, which fall into the business record hearsay exception 

described in section 90.803(6), Florida Statutes. 

Loop's exception number 6 is denied. 

Ruling on Loop's Exception No. 7 

Loop's takes exception to the findings of fact in the following portion of paragraph 

27 of the Recommended Order which states: 

The findings and conclusions reached by the other two scorers were not 
addressed. Nor were principals from the competing applicants called in 
order to compare or discuss their applications. Thus, Loop's attempted to 
prove that its application was superior by affirming the appropriateness of 
its own application, superficially presenting portions of the competing 
applications, and showing that only one of three scorers deemed its 
application superior. This is not a legitimate or appropriate comparison. 

Loop's argues that the AL.J's conclusion that "[t]his is not a legitimate or 

appropriate comparison" was a rejection of the testimony of Mr. Bax, arguing that an 

administrative law judge is not free to ignore or reject unrebutted expert testimony. 

Loop's also cites to its own expert witnesses who testified about portions of Loop's 

application compared to other two competing applicants. 

In review of the entire record, Mr. Bax was not an expert witness. The competent 

substantial evidence supports the findings of fact in this paragraph. Under Florida 

Administrative Code Rule 64-4.002(5)(a), the applications were required to be scored by 
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three evaluators, the Director of the Office of Compassionate Use (Mr. Bax), a member of 

the Drug Policy Advisory Council appointed by the State Surgeon General (Ms. Nelson), 

and a Certified Public Accountant appointed by the State Surgeon General (Ms. Hutson). 

Loop's only called one evaluator, Mr. Bax, and did not call Ms. Nelson or Ms. Hutson. 

Likewise, Loop's did not call principals from the other two applicants in order to discuss 

their applications. Loop's experts only compared limited portions of the competing 

applications with that of Loop's. 

Loop's Exception No. 7 is denied. 

Ruling on Loop's Exception No. 8 

Loop's takes exception to the finding of fact in paragraph 29 of the Recommended 

Order which states, "San Felasco proposes to cultivate a strain known as Anovia Medical; 

Chestnut Hill plans to grow one known as Green Solutions. Other than its notoriety, there 

was no competent evidence that Charlotte's Web is superior to any other strain." 

In review of the entire record, there is no competent substantial evidence that 

Anovia Medical and Green Solutions are cannabis strains. The testimony and the 

applications indicate that Navia Medical is the proposed pharmaceutical division of 

Chestnut Hill and The Green Solution is an organization partnering with San Felasco. 

Loop's takes exception to the finding of fact that "other than its notoriety, there 

was no competent evidence that Charlotte's Web is superior to any other strain." Loop's 

points to the testimony of Mr. Bax who indicated he believed Charlotte's Web was a good 

strain of cannabis and efficacious. 

There is competent substantial evidence supporting the AL.J's findings. Mr. Bax 

also testified that as long as the cannabis strain met the low-THC, high-CBD requirements 

of the statute, they would be considered equal. Loop's witness Joel Stanley testified that 
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other strains were effective, described Charlotte's Web as a brand and testified that 

patient response to cannabis products can be very individualized. 

Loop's Exception No. 8 is denied in part and granted in part. Paragraph 29 is 

modified to omit the reference to Anovia Medical and Green Solutions. 

Ruling on Loop's Exception No. g 

Loop's takes exception to the finding of fact in paragraph 31 of the Recommended 

Order that states, "The suggestion that Loop's could comply with the cultivation 

requirement better than the other two applicants is purely speculative." 

Loop's also takes exception to the finding of fact in paragraph 31 that states: 

Both [Chestnut Hill and San Felasco] are operating registered nurseries 
within the State, even if they are not currently growing marijuana. 
However, each of those applicants presumably submitted plans for 
cultivating medical marijuana in some fashion. No competent evidence was 
presented to infer that the proposals of Chestnut Hill and/ or San Felasco 
were inferior to Loop's, or, conversely, that the Loop's proposal was 
superior to those applications. 

Loop's argues that Mr. Bax gave Loop's a higher score than the other two 

applicants, and that Loop's presented expert testimony indicating that portions of Loop's 

application was superior to that of Chestnut Hill and San Felasco. As stated in the Ruling 

on Loop's Exception No. 7, Loop's did not make an appropriate comparison. There is 

competent substantial evidence to support the ALJ's finding. 

Loop's Exception No. 9 is denied. 

Ruling on Loop's Exception No. 10 

Loop's takes exception to the findings of fact in paragraph 32 of the Recommended 

Order that states: 

There were, however, some glitches pointed out in the Loop's plan, e.g., its 
24-hour on-site security was to be provided by a single individual who, 
presumably, would need to sleep sometimes. But again, there is no evidence 
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that the security plans proposed by the other two applicants are in any way 
inferior. 

Loop's argues that expert testimony established the security proposed by Loop's 

application, including that 24-hour onsite security was a positive aspect of the Loop's 

application. In review of the entire record, there is no competent substantial evidence 

that the security plans proposed by Chestnut Hill and San Felasco were inferior to Loop's. 

Loop's Exception No. 10 is denied. 

Ruling on Loop's Exception No. 11 

Loop's takes exception to the finding of fact in paragraph 33 of the Recommended 

Order. Paragraph 33 states: 

The same is true of the three applicants' ability to maintain accountability 
of their raw materials and finished products. Loop's had a good plan for 
doing so, but did not specifically demonstrate how its plan was superior to 
the others. 

Loop's argues that it proved its ability and plan to maintain accountability of its 

raw materials and finished products, and that the specifics of how San Felasco and 

Chestnut Hill planned to account for raw materials and finished products was not 

established. 

In review of the entire record, there is competent substantial evidence supporting 

the AI.J's finding. Loop's acknowledges that it did not establish how San Felasco and how 

Chestnut Hill planned to account for raw materials and finished products. 

Loop's exception No. 11 is denied. 

Ruling on Loop's Exception No. 12 

Loop's takes exception to the findings of fact found in portions of paragraph 34 

which state: 
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However, there is no requirement that a DO dispense its product 
statewide, only that each DO must cover its designated region, in this case 
the Northeast Region. Thus, the fact that the other applicants did not 
propose as wide a distribution of its product as Loop's is not consequential. 
... It is clear Loop's intends to distribute its product on a wider scale than 
San Felasco or Chestnut Hill, but there is no requirement for doing so .... 
The statutory and rule provisions relating to dispensing of the cannabis 
product does not say that ability to distribute more product is necessarily 
better. Further, Loop's did not explain how its product would successfully 
compete with the DOs approved in the other regions around the State. So, 
in total, Loop's did not prove that its distribution plan was superior to the 
other applicants' plans. 

Loop's takes exception to the finding of fact in paragraph 35 that states, "Each 

applicant's proposal seems adequate for their projected distribution of medical 

marijuana." 

There is competent substantial evidence supporting the ALJ's findings of fact in 

these paragraphs and Loop's does not appear to be disputing any of the factual findings. 

Rather Loop's argues that the ALJ errored in his conclusion of law that there is no 

requirement that a DO distribute statewide. Loop's cites to section 38i.986(5)(b)4., 

Florida Statutes and Rule 64-4.002(2)(c)11. of the Florida Administrative Code and 

argues that the finding that a DO only cover its designated region is not supported by 

these laws. 

Section 38i.986, Florida Statutes, is a statute over which the Department has 

substantive jurisdiction, being the agency tasked with the licensing and regulation of low-

THC cannabis and medical marijuana DOs. The law provides for the establishment of 

five DOs to ensure reasonable statewide accessibility and availability, "one in each of the 

following regions: northwest Florida, northeast Florida, central Florida, southeast Florida 

and southwest Florida." Section 38i.986(5)(b), Florida Statutes. Section 

38i.986(5)(b)4., Florida Statutes, requires each applicant to demonstrate "[a]n 
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infrastructure reasonably located to dispense low-THC cannabis to registered patients 

statewide or regionally as determined by the department." (Emphasis added). 

Florida Administrative Code Rule 64-4.002(2)(c)11. requires the applicant to 

describe the methods proposed for dispensing the low-THC derivative products and does 

not require the applicant to dispense statewide. 

Neither the statute nor the rule indicate that it is preferable to dispense statewide. 

The ALl's conclusion is correct that a DO must provide a plan to cover the patients in its 

region and may, but is not required to, dispense statewide. 

Loop's Exception No. 12 is denied. 

Ruling on Loop's Exception No. 13 

Loop's takes exception to findings of fact in paragraphs 36, 37 and 38-43 related 

to Loop's financial statements. In its exceptions, Loop's indicated that the disputed 

portions were those portions underlined in Loop's exceptions. Loop's did not underline 

any portion of paragraph 37 and therefore did not clearly identify the disputed portion of 

that paragraph as required by section 120.57(1)(k), Florida Statutes. 

Loop's takes exception to the sentence in paragraph 36 which states, "Loop's own 

financial ability to operate is somewhat suspect due to the conditional nature of its 

audited financial statements." There is competent substantial evidence to support the 

ALl's finding, specifically the testimony of Mr. Hand who conducted the audit and who 

issued a qualified opinion because he was unable to count inventory, a substantial portion 

of Loop's assets. 

Loop's takes exception to the sentence in paragraph 38 which states, "The amount 

of time [Steven Hand] had to prepare the statement was probably insufficient, but he did 

the best he could in that time." There is competent substantial evidence to support the 
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ALJ's finding. All three CPAs who testified commented on the short timeframe for the 

audit. Mr. Hand testified that completing the audit in approximately a week was "very, 

very quick for an audit." Mr. Ram pell testified that Mr. Hand did not have a lot of time 

to conduct the audit. Mr. Hevia testified that the audit was "doomed from the beginning" 

due to the limited time. 

Loop's takes exception to the sentence in paragraph 39 which states, "The audited 

financial statement he issued did not have the requisite headings required by [Generally 

Accepted Auditing Standards]." There is competent substantial evidence to support the 

ALJ's finding. All three CPA's who testified indicated that the Generally Accepted 

Auditing Standards ("GAAS") required that the audit report have headings. 

Loop's takes exception to the sentence in paragraph 40 which states, "The 

verification of accounts receivable was done by Loop's, not by the CPA, another violation 

of auditing guidelines. Thus, Mr. Hand issued a 'qualified' opinion, i.e., a much weaker 

opinion than those submitted by the competing applicants." There is competent 

substantial evidence to support the ALJ's finding. Mr. Hand testified that Loop's sent out 

the letters to verify accounts receivable. The GAAS standards and the testimony of Mr. 

Hevia indicated that the CPA must send out the verification requests. All three CPA 

experts testified as to the hierarchy of audit opinions. 

Loop's takes exception to the finding of fact in paragraph 41 stating, "There is no 

evidence of record as to the validity or appropriateness of the audited financial statement 

submitted by San Felasco in its application. Thus, no comparison of information 

contained therein can be made." There is competent substantial evidence to support the 

AL.J's finding. Although Loop's presented witnesses who compared limited aspects of the 

applications, Loop's did not compare all aspects of the applications. 
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Loop's takes exception to the finding of fact in paragraph 42 stating, "But, 

ultimately, the auditors were able to issue a valid audited financial statement for 

[Chestnut Hill]." Loop's disputes this portion of paragraph 42, but does not include any 

appropriate and specific citations to the record as required by Section 120.57(1)(k), 

Florida Statutes. 

Loop's takes exception to the finding of fact in paragraph 43 stating, "But no 

discreet comparison between Loop's financials and those of the competing applicants was 

presented at final hearing." Loop's argues that the ALJ disregarded competent 

substantial evidence to reach this conclusion. AB stated above, the comparisons were 

limited in scope. It is solely within the prerogative of the ALJ as the finder of fact to weigh 

the evidence and judge the credibility of witnesses. See Strickland v. A & M University, 

799 So. 2d 276, 278 (Fla. 1st DCA 2001). 

Loop's Exception No. 13 is denied. 

Ruling on Loop's Exception No. 14 

Loop's takes exception to the conclusion of law in paragraph 53 of the 

Recommended Order which states, "This is the first proceeding under the 2016 Law, 

which generally establishes the parameters for an applicant such as Loop's to obtain 

approval of its initially denied application." Loop's argues that the law passed in 2014 

established the original criteria for approving DO applications. 

Although the 2014 law, codified in section 38i.986, Florida Statutes, established 

the original criteria applicants were required to meet, the 2016 law, chapter 2016-123, 

Laws of Florida, established the parameters for approving an applicant that was seeking 

reversal of the OCU's initial decision to deny the application. 

Loop's Exception No. 14 is denied. 
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Ruling on Loop's Exception No. 15 

Loop's takes exception to the conclusion of law in paragraph 55 of the 

Recommended Order which states: 

As set forth in the Findings of Fact above, Loop's did not provide 
comparative proof that its application satisfied those criteria better than 
Chestnut Hill or San Felasco such that its application should have been 
approved .... By the same token, there was no competent evidence to prove 
that those two applicants did not satisfy the criteria, or that their 
applications were qualitatively inferior to the Loop's application. It was 
Loop's duty to show how its application was superior to the other applicants. 
It was Loop's duty to present whatever evidence about San Felasco and 
Chestnut Hill was necessary to make that comparison. Loop's failed to do 
so. 

Loop's argues that it presented competent substantial evidence that its application 

was superior and argued that the ALJ was not free to disregard or reject expert testimony. 

The ALJ was correct that Loop's had the burden to demonstrate that its application 

was superior to that of San Felasco and Chestnut Hill in accordance with section 38L986, 

Florida Statutes, and the applicable rules, specifically Chapter 64-4 of the Florida 

Administrative Code. Loop's failed to meet its burden. 

Loop's Exception No. 15 is denied. 

RULING ON OCU'S EXCEPTIONS 

Ruling on OCU's Exception No. 1 

The Department takes exception to the finding of fact in paragraph 7 which states, 

"It is unclear why the Department takes such an aggressive adversarial stance against 

Loop's in this proceeding." OCU argues that this comment is not a finding of fact or 

conclusion of law, but a gratuitous comment on OCU's litigation posture. 

The statement concerning the litigation posture is not a finding of fact based on 

competent substantial evidence related to Loop's application. 
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OCU's Exception No. I is granted and the sentence about the OCU's litigation 

posture is omitted. 

Ruling on OCU's Exception No. 2 

OCU takes exception to the finding of fact in paragraph 11 of the Recommended 

Order which states: 

Loop's expressed its intention to use a subsidiary corporation or division 
(Loop's Dispensaries, LLC) to operate the dispensing functions of its 
proposed project, if approved. . . . OCU's contention that use of the LLC 
constitutes a 'material misrepresentation' in the application is unfounded. 
Loop's was overt and transparent in this contingency. Further, no mention 
was made of this perceived misrepresentation in OCU's denial letter 
following review of the Loop's application. 

In review of the entire record, there is no competence substantial evidence to 

support the statement that "Loop's was overt and transparent in this contingency." Loop's 

application identified Loop's Dispensaries as a division of Loop's Nursery, Inc. The 

application also included an organizational chart describing the management of this 

division. The testimony of David Loop indicated that rather than a division, Loop's 

Dispensaries LLC, would actually be a separate entity with equity owners that had not 

been revealed in the application. There is no evidence indicating that this information 

was provided to OCU prior to this proceeding. 

Likewise, there is no evidence establishing that OCU was aware of Loop's intent to 

use a separate company for dispensing when OCU issued its denial letter to Loop's. 

The remaining portions of paragraph 11 are supported by competent substantial 

evidence, specifically the testimony of David Loop. 

OCU's Exception No. 2 is granted in part and denied in part. Paragraph 11 is 

modified to omit the sentence "Loop's was overt and transparent in this contingency" and 

the last sentence is modified to state, "No mention was made of this perceived 
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misrepresentation in OCU's denial letter following review of the Loop's application as 

OCUhad no knowledge that Loop's intended Loop's Dispensaries to be a separate entity." 

Ruling on OCU's Exception No. 3 

OCU takes exception to the statement in paragraph 12 of the Recommended Order 

which outlines the three basic statutory criteria which must be met by a DO. OCU argues 

that this information is derived from the application form, incorporated by Florida 

Administrative Code Rule 64-4.002, and that the statement is actually a conclusion oflaw 

over which the Department has substantive jurisdiction. 

OCU argues that the AI.J's statement "a) Possess a valid certificate of registration 

issued by DACS" should be modified to read "a) Possess a valid certificate of registration 

issued by DACS that is issued for the cultivation of more than 400,000 plants." OCU 

argues that the AL.J's statement "c) Prove continuous operation as a nursery for at least 

30 continuous years" should be modified to read "Prove continuous operation as a 

registered nursery in Florida for at least 30 continuous years." 

The AW has merely recited the law which is appropriate as a finding of fact; 

however, OCU is correct that the recitation is not entirely accurate and complete. 

Although referenced in the application form, these requirements are more completely 

described in section 38i.986(5)(b)1., Florida Statutes. 

OCU's Exception No. 3 is granted and paragraph 12 is modified to accurately reflect 

the language in the statute as follows: 

The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. 
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Ruling on OCU's Exception No. 4 

OCU takes exception to the statement in paragraph 13 of the Recommended Order 

which states that "[t]hese subparts are further broken down in sub-subparts and weights 

or percentages are assigned to each of those." OCU argues that Florida Administrative 

Code Rule 64-4.002 and the application form only divide the subparts of Cultivation, 

Processing and Dispensing into sub-subparts to which a weight or percentage is assigned. 

Although OCU is technically correct that only the Cultivation, Processing and 

Dispensing portions of the application are further broken down into sub-subparts to 

which a weight is assigned, the ALJ does not make any conclusion of law that modifies 

the scoring percentages. Rather, the AL.J's statement is more appropriately construed as 

a generalized statement which accurately applies to the Cultivation, Processing and 

Dispensing portions which account for 75% of the application score. As a generalized 

statement, rather than a detailed description, there is competent substantial evidence to 

support the finding. 

OCU's Exception No. 4 is denied. 

Ruling on OCU's Exception No. 5 

OCU takes exception to the finding of fact in paragraph 14 indicating that Loop's 

met the minimum requirements to be a DO and that Loop's is generally stable and meets 

minimal financial requirements. OCU argues that Loop's did not establish that all its 

owners and managers passed a level 2 background check and that Loop's failed to meet 

the financial requirements. 

In review of the entire record, there is competent substantial evidence to support 

the AL.J's finding. Although OCU provided testimony that brought into question whether 
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Loop's met these statutory requirements, Loop's also brought forward testimony and 

evidence in support of the finding that Loop's met the minimum requirements. It is solely 

within the prerogative of the ALJ as the finder of fact to weigh the evidence and judge the 

credibility of witnesses. See Strickland, 799 So. 2d at 278. 

OCU's Exception No. 5 is denied. 

Ruling on OCU's Exception No. 6 

OCU takes exception to the statement in paragraph 15, endnote 1 that states, "This 

case is akin to the comparative review done by an ALJ in certificate of need cases." OCU 

argues that no evidence was presented indicating how a comparative review was done in 

a certificate of need case. 

In review of the entire record, there is no evidence presented concerning certificate 

of need cases; therefore, there is no competent substantial evidence to support this 

finding. 

OCU also takes exception to the statement in paragraph 15, endnote 1 indicating 

that "all the evidence concerning [San Felasco and Chestnut Hill's] applications was 

essentially uncorroborated hearsay." OCU argues that Mr. Bax, testified concerning the 

applications and his testimony is not uncorroborated hearsay. 

If the Al.J's statement in the footnote is intended to be a conclusion of law, the 

Department does not have substantive jurisdiction over evidentiary rulings found by an 

ALl during a hearing. See Barfield v. Dep't of Health, 805 So. 2d 1008, 1012 (Fla. 1st 

DCA 2001). Because the Department does not have substantive jurisdiction over the rules 

of evidence, this conclusion oflaw cannot be modified in this Final Order; however, OCU 

is correct. The applications are records of regularly conducted business activity, a hearsay 

exception under section 90.803(6), Florida Statutes. Applications that form the basis for 
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the Department's licensing determinations, and about which Mr. Bax testified, are not 

uncorroborated hearsay. OCU's exception is denied only because the Department does 

not have the authority to reverse the AL.J's erroneous conclusion. See Barfield at 1013. 

OCU's Exception No. 6 is granted and paragraph 15, endnote 1 is modified to omit 

the statement "This case is akin to the comparative review done by an ALJ in certificate 

of need cases." 

Ruling on OCU's Exception No. 7 

OCU takes exception to the portion of paragraph 17 which states: 

OCU suggested that some individuals who may be involved with the Loop's 
operation, if approved, should have undergone level 2 background 
screening. There is no persuasive evidence, however, that such persons 
were 'owners or managers' as contemplated by the statute and rule. 

OCU also takes exception to the finding in paragraph 14 which states, "It is clear 

Loop's at least minimally meets the requirements set forth in the statute and rule and 

identified within the application." 

With regard to paragraph 17, OCU correctly argues that section 38i.986(5)(b)6., 

Florida Statutes, required each applicant to demonstrate that all of its owners and 

managers had been fingerprinted and successfully passed a level 2 background screening. 

OCU also correctly argues that the definition of manager, under the Rule 64-4.001(13) of 

the Florida Administrative Code is a conclusion of law over which the Department has 

substantive jurisdiction. OCU argues that the evidence presented at the hearing indicated 

that Mr. Stanley and the owners of Ray of Hope 4 Florida were managers as defined by 

the rule and were subject to the background screening requirement. Because Loop's did 

not have all of its owners and managers submit to the required background screening, 
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OCU argues, OCU takes exception to the AL.J's finding in paragraph 14 that Loop's at least 

minimally met the requirements set forth in the statute and rule. 

The AL.J's findings in both paragraphs 17 and 14 appear to mix both findings of fact 

and conclusions of law; however, it is unclear as to which facts the ALJ has based his 

finding concerning owners and managers. There was competent substantial evidence 

presented through David Loop's testimony that Mr. Loop was in charge of Loop's Nursery, 

Inc. There was also testimony from both Mr. Loop and Joel Stanley that Loop's had a 

licensing agreement with the Stanley Brothers/CWB Holdings, Inc. that permitted 

Loop's, if licensed, to cultivate and process the Charlotte's Web brand of low-THC 

cannabis, on the condition Loop's complied with the Stanley Brothers/CWB Holdings' 

standard operating procedures. 

Rule 64-4.001(13) of the Florida Administrative Code defines manager as "[a]ny 

person with the authority to exercise operational direction or management of the 

Dispensing Organization or the authority to supervise any employee of the Dispensing 

Organization." Thus, a person who has been given the authority to institute operational 

procedures, modify operational procedures or require compliance with operational 

procedures is exercising operational direction and is a manager under the rule. Such a 

person must be fingerprinted and successfully pass a level 2 background screening. 

It is within the purview of the ALJ to judge the credibility of the witnesses. 

However, there was no express factual finding on the question whether or not Stanley 

Brothers/CWB Holdings' had the authority to exercise operational direction or 

management of the Dispensing Organization or the authority to supervise any employee 

of the Dispensing Organization. Therefore, OCU's exception to any factual finding is 

denied, as there was no express factual finding. The exception is granted to the extent 
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that the ALJ is implying any different definition of manager than that which is described 

in Florida Administrative Code Rule 64-4.001(13), as interpreted by the Department. 

OCU's Exception No. 7 is denied in part and granted in part only to the extent that 

the ALJ implies a conclusion oflaw contrary to the definition of manager being any person 

with the authority to exercise operational direction or management of the DO or the 

authority to supervise any employee of the DO. 

Ruling on OCU's Exception No. 8 

OCU takes exception to the finding of fact in paragraph 21 which states "OCU 

interpreted the statutory requirement in section 38i.986(5)(b)i. to mean that if the 

applicant operated a registered nursery (rather than itself being a registered nursery), 

that would satisfy the requirement .... " 

OCU argues that there is no competent substantial evidence to support that the 

AL.J's statement is an accurate reflection of the OCU's interpretation of the statute. In 

review of the entire record, the only reference to the OCU's interpretation is testimony 

indicating that OCU interpreted section 38i.986(5)(b)i., Florida Statutes, to mean if the 

applicant "operated as a registered nursery" that was registered by DACS for at least 30 

continuous years. Section 38i.986(5)(b)1., Florida Statutes, also states "operated as a 

registered nursery." 

OCU's Exception No. 8 is granted and paragraph 21 is modified to state "operated 

as a registered nursery" as opposed to "operated a registered nursery." 

Ruling on OCU's Exception No. g 

OCU takes exception to the finding of fact in paragraph 23 that "applicants were to 

submit their applications and a $60,000 filing fee .... " OCU argues that the filing fee, as 

set forth in Florida Administrative Code Rule 64-4.002(1) is $60,036. 
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OCU also takes exception to the finding of fact in paragraph 23 stating: 

In the case of Loop's, Bax noted that Loop's had not provided proof 
of operating a registered nursery for 30 continuous years and the financial 
statements provided in the application had not been audited. Loop's timely 
provided the missing items requested by the Department. 

OCU argues that the statement should be modified to comport with section 

38i.985(5)(b)l., Florida Statutes, and state "proof of operating as a registered nursery" 

and should also state "had not been audited in accordance with Generally Accepted 

Auditing Standards (GAAS) by a Certified Public Accountant, licensed pursuant to 

chapter 473, Florida Statutes." 

OCU also takes exception to the statement that Loop's timely provided the missing 

items, arguing that the competent substantial evidence indicated that the financial 

statements were not audited in accordance with GAAS. 

OCU is correct that Florida Administrative Code Rule 64-4.002(1) does state 

$60,036, section 38i.985(5)(b)i., Florida Statutes, does state "as a registered nursery," 

and that Florida Administrative Code Rule 64-4.001(6) defines certified financials as 

financial statements that have been audited in accordance with GAAS. The AL.J's 

statements, however, are generalized references to the fee and requirements under the 

statutes and rules. The lack of exact accuracy in these statements does not change the 

statutes or rules in question and the context of the findings indicate the ALJ intended 

"audited" to mean financial statements audited in accordance with GAAS. 

There is competent substantial evidence in the testimony of Christian Bax that 

Loop's provided the missing items and Loop's application was considered complete and 

was substantively reviewed. Whether the audited statements were actually in compliance 
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with GAAS was one of the disputed issues in this matter to which the ALJ made further 

findings. 

OCU's Exception No. 9 is denied. 

Ruling on OCU's Exception No. 10 

OCU takes exception to the finding of fact in paragraph 26 that the evaluators 

"compiled the scores in a spreadsheet" arguing there was no competent substantial 

evidence that the evaluators or scorers compiled the scores in a spreadsheet, rather that 

the Department's Torrece Porter compiled the scores in a spreadsheet. 

In review of the entire record, there is no competent substantial evidence that 

indicates the three scorers compiled the scores in a spreadsheet, but rather that 

Department employee Torrece Porter compiled the separate scores into a spreadsheet. 

OCU also takes exception to the statement in paragraph 26 referencing ALJ Van 

Laningham's Informational Order entered in a separate DOAH proceeding involving DO 

applicants. OCU argues that there is no competent substantial evidence supporting the 

statement and that the referenced Informational Order is not a legally recognized order 

or binding in any way. OCU also takes exception to the AL.J's reference in paragraph 47, 

endnote 3, to an Order Granting Ruskin's Motion in Limine entered by ALJ Van 

Laningham in a separate DOAH proceeding. OCU argues that there is no legal basis for 

referencing ALl Van Laningham's orders that made findings contrary to that of this ALJ. 

OCU is correct that the orders entered by ALl Van Laningham do not have any 

precedential value. The fact that the ALJ referenced these orders with different opinions 

does not add any precedential value to the orders. 
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OCU's exception is granted in part and denied in part. The statement in paragraph 

26 is corrected to indicate that Department employee Torrece Porter compiled the 

separate scores in a spreadsheet. 

Ruling on OCU's Exception No. 11 

OCU takes exception to the finding of fact in paragraph 27 that "[t]he findings and 

conclusions reached by the other two scorers were not addressed." OCU argues that the 

competent substantial evidence indicates that the other two scorecards were admitted 

into evidence and addressed by OCU's representative Christian Bax. OCU argues that the 

statement is more accurate to say that the "findings and conclusions reached by the other 

two scorers were not addressed by Loop's" 

Mr. Bax did address the other two scorecards in the manner of authentication and 

compilation into the final score, but not as to the evaluator's specific findings and 

conclusions. 

The OCU's Exception No. 11 is denied. 

Ruling on OCU's Exception No. 12 

OCU takes exception to the finding of fact in paragraph 29 that "San Felasco 

proposed to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow one 

known as Green Solutions." OCU argues that there is no competent substantial evidence 

to support the statement which is factually incorrect based on the evidence presented. 

OCU's Exception No. 12 is granted and paragraph 29 is modified as stated in the 

Ruling on Loop's Exception No. 8. 

Ruling on OCU's Exception No. 13 

OCU takes exception to the finding of fact in paragraph 36 that "[i]n the area of 

financial ability Loop's cast some reasonable doubt as to the showing Chestnut Hill made 
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to satisfy this requirement." OCU also takes exception to the finding of fact in paragraph 

42 which states: "Only the balance sheet on Chestnut Hill's financials was audited; the 

auditor issued a disclaimer as to the income statement portion of the financial report ... " 

to the extent that the finding implies that Chestnut Hill lacked the ability to maintain 

operations for the duration of the two-year approval cycle. OCU argues that the ability to 

maintain operations for the duration of the two-year cycle is a matter of opinion and an 

ultimate conclusion vvithin the Department's purview. OCU also argued that the term 

"reasonable doubt" has no meaning in this proceeding. 

OCU also takes exception to the finding in paragraph 36 that "Loop's own financial 

ability to operate is somewhat suspect due to the conditional nature of its audited 

financial statements" to the extent that the finding limits the reasons Loop's ability to 

maintain operations for the duration of the two-year approval cycle is suspect. OCU 

argues that Loop's ability to meet the statutory requirement of demonstrating financial 

ability was missing and that Loop's application was unreliable. 

OCU is reading into paragraph 36 implied findings that are simply not there. The 

ALJ's statements, taken at face value, are simply statements about the evidence 

presented, although the ALJ made a poor choice in using the term "reasonable doubt" 

which is clearly not intended as a burden of proof in this context. 

Because the Department finds that paragraph 42 does not contain a conclusion of 

law or finding of fact, OCU's Exception No. 13 is denied. 

Ruling on OCU's Exception No. 14 

OCU takes exception to the finding of fact in paragraph 37 stating that OCU "asked 

Loop's to submit an audited financial statement ... , and Loop's complied with that 

request." OCU also takes exception to the finding of fact in paragraph 39 which states 
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that "Loop's financial statement was generally acceptable as to content. Again, failure to 

include the headings is a violation of GAAS, but the violation seems minimal in this 

context." 

First, OCU argues that the statement in paragraph 37 should be modified to 

indicate that OCU notified Loop's that it failed to submit a financial statement audited in 

accordance with GAAS by a Certified Public Accountant. The context of the ALJ's finding, 

however, indicates that the ALJ's reference to "audited" financial statement is meant as a 

financial statement audited by a CPA in accordance with GAAS. 

Second, OCU argues that the competent substantial evidence demonstrated that 

Loop's finances were not audited in accordance with GAAS. 

Third, OCU argues that the competent substantial evidence indicates that no 

matter how minimal a violation may appear, a violation of GAAS is still a violation. 

There is competent substantial evidence to support the ALJ's finding. Testimony 

was elicited from three expert CPA's, two of which considered the violation minimal and 

one which did not. It is solely within the prerogative of the ALJ as the finder of fact to 

weigh the evidence and judge the credibility of witnesses. See Strickland, 799 So. 2d at 

278. 

OCU's Exception No. 14 is denied. 

Ruling on OCU's Exception No. 15 

OCU takes exception to the finding in paragraph 45 that "[i]t is difficult to conceive 

how such a beneficial medication could be objected to by some uninformed persons or 

groups." OCU argues that there is no competent substantial evidence supporting this 

finding of fact and the finding reflects sentiment of statewide policy and argues that the 
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Division of Administrative Hearings cannot write in a Recommended Order policy for the 

legislature that is not found in the statute. 

First, as to competent substantial evidence, there was testimony presented 

reflecting how low-THC cannabis has been effective for some children with severe 

intractable seizures and that the medication can be difficult to obtain due to its illegality 

on the federal level. Thus, there was competent substantial evidence presented that the 

medication is beneficial and is objected to by some. 

Second, the fact that the ALJ expressed an opinion finding it difficult to conceive 

that some persons or groups would object to the use of low-THC cannabis does not have 

the effect of setting policy. It is merely dicta, if even that, and does not have any impact 

on this matter or on the legislature's authority. 

The OCU's Exception No. 15 is denied. 

Ruling on OCU's Exception No. 16 

OCU takes exception to the conclusion of law in paragraph 4 7 which states: 

The de nova standard has not been altered by section 38i.986, or any other 
statute relating to the subject matter in this case. Thus, under section 
120.57(1), the final hearing at DOAH was conducted "to formulate final 
agency action, not to review action taken earlier and preliminarily." J.D. v. 
F1a. Dep't of Child. & Fams., 114 So. 2d 1127, 1132 (Fla. 1st DCA 2013), 
(quoting McDonald v. Dep't of Banking & Fin., 346 So. 2d 569, 584 (Fla. 1st 
DCA 1977)). 

OCU also takes exception to the conclusion of law in paragraph 52, endnote 4 

which states: 

The Department continues to suggest that an "abuse of discretion" standard 
should be applied to the instant case. That argument is again rejected. 
Besides, no evidence was presented at final hearing directed to whether 
OCU abused its discretion; the evidence addressed whether the Loop's 
application was superior to the competing applicants. 
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OCU argues that under the standard set forth in chapter 2016-123, section 3(2), 

Laws of Florida, over which the Department has substantive jurisdiction, Loop's bore the 

burden of proving by a preponderance of the evidence that it, rather than San Felasco and 

Chestnut Hill, was entitled to approval by OCU when it reviewed and compared the 

applications to be the Northeast Region's DO under section 38i.986, Florida Statutes, and 

the applicable rules. OCU also argues that the legislature granted the Department broad 

discretion in implementing section 38i.986(5)(b ), Florida Statutes, and that the APA does 

not compromise the Department's discretion. See McDonald v. Dep't of Banking & Fin., 

346 So. 2d 569, 577 (Fla. 1st DCA 1977). OCU asserts that the Department's discretion is 

paramount when dealing with facts that are increasingly a matter of opinion and infused 

with policy considerations. See McDonald at 579. OCU asserts that the laws governing 

this matter require a de novo review that is a backward-looking, retrospective review to 

determine if the Department abused its discretion. 

To the extent that OCU is arguing that the ALJ must use an abuse of discretion 

standard, the exception is denied. The ALJ was correct that the standard of review was 

backward looking in nature, but remained a de novo review, to determine whether or not 

Loop's "was entitled to be a dispensing organization under s. 381.986, Florida Statutes, 

and applicable rules." Chapter 2016-123, section 3(2), Laws of Florida. The nature of this 

de novo review inherently incorporated the scoring methodology employed by the 

department. 

To the extent that the ALJ failed to give deference to that scoring methodology, the 

scorecards and the fact that the scoring must be conducted by three very specific 

evaluators, OCU's exception is granted. Not only does the Department have substantive 

jurisdiction over Florida Administrative Code Chapter 64-4, the rules have the force of 
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law and are incorporated into chapter 2016-123, section 3(2), Laws of Florida. No 

contrary scoring method can be used. 

Chapter 2016-123, section 3(2), Laws of Florida, states: 

If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 

(Emphasis added). 

The applicable rules are those found in Florida Administrative Code Chapter 64-4 

and must be followed in determining whether Loop's was entitled to be a DO. Those rules 

include the following requirements: 

The Department was required to substantively review, evaluate, and score 

applications using the Scorecard for Low-THC Cannabis Dispensing Organization 

Selection incorporated into the rule. See Fla. Admin. Code R. 64-4.002(5)(a). 

Specific percentages of the score were required to be allocated to the various parts 

and subparts of the application. See Application for Low-THC Cannabis Dispensing 

Organization Approval incorporated in Fla. Admin. Code R. 64-4.002. 

The rules required the Department's substantive review to be completed by three 

reviewers: the Director of the Office of Compassionate Use, a member of the Drug Policy 

Advisory Council appointed by the State Surgeon General, and a Certified Public 

Accountant appointed by the State Surgeon General. See Fla. Admin. Code R. 64-

4.002(5)(a). 

Scorecards from each reviewer were required to be combined to generate an 

aggregate score for each application. The applicant with the highest aggregate score in 
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each dispensing region shall be selected as the region's DO. See Fla. Admin. Code R. 64-

4.002(5)(b ). 

OCU's Exception No. 16 is denied to the extent that it suggests an abuse of 

discretion review in this matter and granted to the extent that the ALT was required to 

give deference to the scoring conducted in the manner required by Florida Administrative 

Code Rule 64-4.002. 

Ruling on OCU's Exception No. 17 

OCU takes exception to the conclusion of law in paragraph 53 that the statutory 

criteria to receive a DO license include "[f]ingerprinting and level 2 background screening 

for all owners and managers." The Department argues that to be accurate, the sentence 

should read "[f]ingerprinting and successfully passing a level 2 background screening for 

all owners and managers." 

The statement in section 38i.986(5)(b)6., Florida Statutes, is "[t]hat all owners 

and managers have been fingerprinted and have successfully passed a level 2 background 

screening pursuant to s. 435.04." The conclusion of law should be modified to more 

accurately reflect the statutory language. 

The OCU's Exception No. 17 is granted. 

Ruling on OCU's Exception No. 18 

OCU takes exception to the finding in paragraph 55 that "Loop's did prove 

definitively that it was approvable" arguing that the finding is contrary to the competent 

substantial evidence indicating that Loop's failed to meet the statutory requirements 

related to financial ability, related to all owners and managers successfully passing a 

background check and that Loop's failed to disclose that the dispensing organization was 

a separate and distinct entity than the applicant Loop's Nursery, Inc. 
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In review of the entire record, there is competent substantial evidence to support 

the ALJ's finding that Loop's application was approvable but that Loop's did not prove 

that its application was better than that of San Felasco or Chestnut Hill and therefore did 

not meet the burden of showing that it, rather than San Felasco or Chestnut Hill, should 

have been chosen as the dispensing organization for the Northeast Region. 

The OCU's Exception No. 18 is denied. 

FINDINGS OF FACT 

1. The findings of fact set forth in paragraphs 1-6, 8-10, 13, 14, 15 (excluding 

endnote 1), 16-20, 22-28, and 30-45 of the Recommended Order, attached as Exhibit A, 

are adopted and incorporated by reference in this Final Order. The remaining paragraphs 

are adopted as modified in this Final Order. 

2. Paragraph 7 is modified to omit the sentence, "It is unclear why the 

Department takes such an aggressive adversarial stance against Loop's in this 

proceeding." The remainder of the paragraph is adopted and incorporated by reference. 

3. Paragraph 11 is modified to omit the sentence, "Loop's was overt and 

transparent in this contingency" and the final sentence is modified to state, "No mention 

was made of this perceived misrepresentation in OCU's denial letter following review of 

the Loop's application as OCU had no knowledge that Loop's intended Loop's 

Dispensaries to be a separate entity." The remainder of the paragraph is adopted and 

incorporated by reference. 

4. Paragraph 12 is modified to read: 

12. The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
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nurseryman as described in section 581.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. Loop's 
generally satisfies each of these criteria. 

5. The finding of fact in paragraph 15, endnote 1 is modified to omit the 

statement "This case is akin to the comparative review done by an ALl in certificate of 

need cases." 

6. Paragraph 21 is modified to state "operated as a registered nursery" as 

opposed to "operated a registered nursery." 

7. Paragraph 26 is modified to state that the Department employee Torrece 

Porter compiled the scores in a spreadsheet. 

8. The finding of fact in paragraph 29 is modified to omit the sentence: "San 

Felasco plans to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow 

one known as Green Solutions." 

CONCLUSIONS OF LAW 

9. The conclusions of law set forth in paragraphs 46, 48-51, 52 (excluding 

endnote 4), and 54-56 of the Recommended Order are adopted and incorporated by 

reference in this Final Order. The remaining paragraphs are adopted as modified in this 

Final Order. 

10. Any implied conclusion of law from paragraphs 14 and 17 concerning the 

definition of "manager" is modified to mean "any person with the authority to exercise 

operational direction or management of the DO or the authority to supervise any 

employee of the DO." 

11. Paragraphs 47 and 52, endnote 4 are modified to reject any implied 

conclusion oflaw that no deference should be given to the scoring methodology required 

by Florida Administrative Code Rule 64-4.002. 
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12. Subsection (f) in paragraph 53 is modified to state "[f]ingerprinting and 

successfully passing a level 2 background screening for all owners and managers." 

ORDER 

Based on the foregoing, the Recommendation of the Administrative Law Judge is 

adopted in this Final Order. It is ordered that Loop's application to become a dispensing 

organization oflow-THC cannabis in the Northeast Region is denied. 

DONE AND ORDERED in Tallahassee, Leon County, Florida this r day of 

January 2017. 

Copies furnished to: 

Jon C. Moyle, Esq. 
Karen Ann Putnal, Esq. 
Robert A. Weiss, Esq. 
Moyle Law Firm 
118 N. Gadsden Street 
Tallahassee, Florida 32301 

Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 

Nichole Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 

Jay Patrick Reynolds, Esq. 

Surgeon General & Secretary 
Florida Department of Health 

35 



Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Shannon Revels, Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 

R. Bruce McKibben 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 

sent by electronic mail and regular U.S. mail and/or by inter-office mail to each of the 

above-named persons this ~ay of January 2017. 

Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITI.ED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 17 .JAN I I PH 4: f 3 
DEPARTMENT OF HEALTH ) rFICE OF TI;E c:_ : ;·.: 

LOOP'S NURSERY AND GREENHOUSES, 
INC., 

Petitioner, 
v. DOAH Case No. 16-002614 

DEP AR TlvfENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 

Respondent. 
I 

------------------------------~ 

LOOP'S NURSERY & GREENHOUSES, INC. 
NOTICE OF APPEAL OF FINAL ADMINISTRATIVE ORDER 

NOTICE IS HEREBY GIVEN that Loop's Nursery & Greenhouses, Inc. 

("Loop's") appeals to the Florida District Court of Appeal for the First District the 

attached final order of the State of Florida, Department of Health rendered on 

January 5, 2017, in the above-styled matter. A copy ofthe final order being 

appealed is attached hereto as Attachment "A." 

DATED TillS 11th day of January, 2017. 

1 hii'IISY:ce11ifY that thls.ls a true and ccmMl-vl 
from the ol'llclal ftle of the Clerk. Stat8 of~ 

Oeptttrnent of Health 

lsiGarv V. Perko 
Gary V. Perko (FBN 855898} 
Mohamnia·d 0. Jazil (FBN 72556) 

·:.- HOPPING GREEN & SAMS, P.A~ . · 
Post Office Box 6526 
Ta1Iahassee, FL 32314 
(850) 222-7500 I (850) 224-8551 (fax) 

-and-



Jon C. Moyle (FBN 727016) 
THE MOYLE LAW FIRM, P.A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 
(850) 681-3823 I (850) 681-8788 (fax) 

COUNSEL FOR LOOP'S NURSERY 
& GREENHOUSES, INC. 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing has been furnished by 
electronic mail to the following on this 11th day of January, 2017: 

Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
el om bard@v Ip law .com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 

Nichole Geary. General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 
nicole.geary@tloridahealth.gov 

Jay Patrick Reynolds, Esq. 
Surgeon General & Secretary 
Florida Department of Health 
Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
patrick.reynolds@flhealth.gov 

Isl Garv V. Perko 
Attorney 
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Case No. 16-1934 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

This case is before the undersigned on the motion to dismiss 

(Motion) by Respondent the Department of Health (Respondent or 

Department), filed on April 25, 2016.  The Motion asserts that as 

a matter of law, Petitioner McCrory’s Sunny Hill Nursery, LLC 

(Petitioner or McCrory’s) is not entitled to the relief it seeks 

by its Petition for Formal Administrative Proceedings (Petition) 

that gave rise to this proceeding.  McCrory’s filed a written 

response and request for oral argument on May 2, 2016, and a 

notice of supplemental authority on May 3, 2016.  A telephonic 

hearing was conducted on May 23, 2016, to hear argument on the 

Motion. 

Having carefully considered the parties’ filings and the 

arguments presented at hearing, the undersigned is persuaded that 

as a matter of law, McCrory’s is not entitled to the relief it 
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seeks.  Since the factual allegations in the Petition 

affirmatively demonstrate the legal insufficiency of Petitioner’s 

claim, no amendment could cure this deficiency.  Accordingly, the 

Motion should be granted with prejudice, and issuance of a 

Recommended Order of Dismissal is appropriate. 

APPEARANCES 

For Petitioner:  David C. Ashburn, Esquire 

                 Lorence Jon Bielby, Esquire 

                 Greenberg Traurig, P.A. 

                 101 East College Avenue 

                 Post Office Drawer 1838 

                 Tallahassee, Florida  32302 

 

For Respondent:  W. Robert Vezina, III, Esquire 

                      Eduardo S. Lombard, Esquire 

                      Megan Reynolds, Esquire 

                      Vezina, Lawrence and Piscitelli, P.A. 

                      413 East Park Avenue 

                      Tallahassee, Florida  32301 

 

PRELIMINARY STATEMENT 

In 2015, pursuant to section 381.986, Florida Statutes 

(2014) (the Compassionate Use of Low-THC Cannabis Act), and 

implementing rules, McCrory’s was one of several applicants 

seeking approval to become the single dispensing organization 

(DO) of low-THC cannabis in the central Florida region.  The 

Department evaluated the central region applications, which were 

assigned scores pursuant to the Department’s process set forth in 

its rules.  The Department determined that another applicant, 

Knox Nursery, Inc. (Knox), achieved the highest aggregate score, 

and therefore, should be approved as the single DO for the 
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central region.  Other central region applicants, including 

McCrory’s, were notified that their applications were not 

approved because they did not achieve the highest aggregate score 

in the central region, and therefore, were not determined to be 

the best for that region.  Several initially denied applicants, 

including McCrory’s, timely filed petitions for administrative 

hearings to contest the Department’s initial decisions to approve 

Knox’s application and deny their applications. 

The central region cases were assigned to the undersigned 

and were consolidated.  The McCrory’s petition (McCrory’s I) was 

assigned DOAH Case No. 15-7275 and remains pending. 

 Before a final hearing was held in the consolidated central 

region cases, chapter 2016-123, Laws of Florida, was enacted and 

took effect immediately on becoming law, on March 25, 2016.  The 

new law amended section 381.986, and also adopted provisions that 

did not amend the statute, but gave rise to the Petition filed by 

McCrory’s at issue here (McCrory’s II). 

 McCrory’s filed its Petition with the Department on April 5, 

2016.  The Department referred the matter to the Division of 

Administrative Hearings (DOAH) on April 8, 2016, when it was 

assigned to the undersigned as a related case to DOAH Case 

No. 15-7275, and by Order issued on April 18, 2016, was 

consolidated with the other consolidated central region cases.  

By virtue of the recommendation made herein on the Motion, it is 
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appropriate to sever McCrory’s II from the other consolidated 

central region cases that include McCrory’s I.  

FINDINGS OF FACT BASED ON PETITION 

The material facts alleged in the Petition are accepted as 

true for purposes of ruling on the Motion and are summarized 

here: 

 1.  The Department was directed by section 381.986 to 

authorize the establishment of five DOs statewide, one each in 

five different regions. 

 2.  The Department promulgated an application form, 

incorporated by reference in Florida Administrative Code Rule  

64-4.002, to be used by applicants seeking approval as one of the 

five regional DOs. 

3.  The Department conducted its application review process 

pursuant to rule 64-4.002(5), which provides for three reviewers 

to independently review and score each application using a 

scorecard form that is incorporated by reference. 

 4.  Pursuant to rule 64-4.002(5)(b), “[s]corecards from each 

reviewer will be combined to generate an aggregate score for each 

application.  The Applicant with the highest aggregate score in 

each dispensing region shall be selected as the region’s 

Dispensing Organization.” 
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5.  McCrory’s timely submitted an application to become the 

DO in the central Florida region, as did a number of others, 

including Knox. 

6.  According to McCrory’s, the scorecards completed by the 

Department’s reviewers for the central region applications reveal 

“clearly erroneously assigned scores, and scores that were 

assigned in an arbitrary and capricious manner.” 

(Petition at 4). 

 7.  According to McCrory’s, “[c]orrection of the clearly 

erroneous scoring errors would result in McCrory’s being the 

highest scoring Applicant in the Central Region, and [the 

Department] would have been required to select McCrory’s as the 

DO for the Central Region.”  (Petition at 4). 

 8.  McCrory’s seeks a formal evidentiary hearing to prove 

its allegations of scoring errors because by doing so, McCrory’s 

contends it would thereby be entitled to be a central region DO 

by legislative decree. 

 9.  The Petition is predicated on section 3, subsection (1) 

of the new law, which provides: 

Notwithstanding s. 381.986(5)(b), Florida 

Statutes, a dispensing organization that 

receives notice from the Department of Health 

that it is approved as a region’s dispensing 

organization, posts a $5 million performance 

bond in compliance with rule 64-4.002(5)(e), 

Florida Administrative Code, meets the 

requirements of and requests cultivation 

authorization pursuant to rule 64-4.005(2), 
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Florida Administrative Code, and expends at 

least $100,000 to fulfill its legal 

obligations as a dispensing organization; or 

any applicant that received the highest 

aggregate score through the department’s 

evaluation process, notwithstanding any prior 

determination by the department that the 

applicant failed to meet the requirements of 

s. 381.986, Florida Statutes, must be granted 

cultivation authorization by the department 

and is approved to operate as a dispensing 

organization for the full term of its 

original approval and all subsequent renewals 

pursuant to s. 381.986, Florida Statutes.  

Any applicant that qualifies under this 

subsection which has not previously been 

approved as a dispensing organization by the 

department must be given approval as a 

dispensing organization by the department 

within 10 days after the effective date of 

this act, and within 10 days after receiving 

such approval must comply with the bond 

requirement in rule 64-4.002(5)(e), Florida 

Administrative Code, and must comply with all 

other applicable requirements of chapter 64-

4, Florida Administrative Code.  (emphasis 

added). 

 

The Petition asserts that McCrory’s would, if allowed to prove 

its allegations of scoring errors, achieve the status described 

in the emphasized language following the semi-colon.
1/
 

 10.  The language McCrory’s seeks to invoke identifies 

attributes of an applicant in a two-part description.  The first 

part of the description is “any applicant that received the 

highest aggregate score through the department’s evaluation 

process.”  The second part of the description is 

“[n]otwithstanding any prior determination by the department that 
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the applicant failed to meet the requirements of s. 381.986, 

Florida Statutes.” 

11.  McCrory’s has not alleged that it was an applicant that 

received the highest aggregate score through the Department’s 

evaluation process, nor has McCrory’s alleged that the Department 

previously determined that McCrory’s failed to meet the 

requirements of section 381.986, Florida Statutes. 

12.  Instead, McCrory’s admits by its allegations that it 

was not the applicant that received the highest aggregate score 

among the central region DO applicants, through the Department’s 

evaluation process.  McCrory’s instead alleges that its 

application did not receive the highest aggregate score because 

of scoring errors characterized as clearly erroneous or arbitrary 

and capricious.  McCrory’s can only allege that correction of the 

scoring errors “would result in McCrory’s being the highest 

scoring Applicant in the central region.”
2/
 

13.  McCrory’s also cannot allege that it meets the second 

part of the two-part description after the semi-colon.  McCrory’s 

acknowledges by its allegations that its application was denied 

because it did not receive the highest aggregate score in the 

central region, not because it did not satisfy one of the 

statutory requirements. 
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CONCLUSIONS OF LAW 

14.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties, pursuant to 

sections 120.569 and 120.57(1), Florida Statutes (2015). 

15.  The Department has moved to dismiss the Petition on the 

grounds that the factual allegations are legally insufficient for 

the relief requested. 

16.  In ruling on the Motion, consideration of factual 

matters has been limited to the four corners of the Petition, and 

the allegations are accepted as true.  See St. Francis Parkside 

Lodge v. Dep’t of Health & Rehab. Servs., 486 So. 2d 32, 34 (Fla. 

1st DCA 1986). 

17.  As an applicant for DO approval in the central region 

whose application was initially denied by the Department, 

McCrory’s was entitled to file a petition for an administrative 

hearing to contest the denial of its application.  However, 

McCrory’s already has pending in McCrory’s I, DOAH Case  

No. 15-7275, its petition for an administrative hearing to 

contest the Department’s denial of its DO application. 

18.  McCrory’s II, the second McCrory’s petition challenging 

the denial of the same DO application, seeks to take advantage of 

a legislative provision for more automatic DO approval than 

through litigation in which McCrory’s will have the opportunity 

to try to prove that the McCrory’s application should have been 
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approved instead of denied.  However, the legislative provision 

that McCrory’s is attempting to invoke does not fit.  It requires 

a two-part status that McCrory’s does not have and cannot claim. 

19.  Taken together, the two-part description of an 

applicant entitled to the legislatively mandated approval 

requires (1) an applicant that received the highest aggregate 

score in the Department’s initial review and scoring process, but 

(2) was determined by the Department to not be entitled to 

approval, despite the applicant’s highest aggregate score, 

because of a failure to meet one or more of the statutory 

requirements.  The two parts of the description are linked 

grammatically, by virtue of the use of “any applicant” in the 

first part and “the applicant” in the second part to refer back 

to an applicant meeting the description in the first part. 

20.  The original 2014 law contemplated approval of five DOs 

by January 1, 2015.  Instead, it was not until well after that 

date before the Department had established the process by which 

the five DOs would be approved (through rulemaking, challenges, 

more rulemaking, and more challenges); then the Department had to 

carry out the application submission and evaluation process; and 

then, once the Department made its decisions, those decisions had 

to be conveyed with the requisite “clear points of entry” to 

allow applicants to challenge the Department’s decisions in de 

novo administrative hearings.  Instead of seeds in the ground in 
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the beginning of 2015, the 2016 Legislature was confronted with 

the prospect of protracted administrative litigation before the 

five regional DOs would be finally approved. 

21.  Considered in this context, the point of section 3, 

subsection (1), of the new law seems clear:  the Legislature 

wanted to accelerate what had become a long, drawn-out process, 

by legislatively approving the applicants selected by the 

Department as the best in each region, and setting them free from 

protracted litigation to go forth and start growing the product.  

The language before the semi-colon gives legislative approval to 

the initially approved applicants that had taken certain steps in 

reliance on that initial approval--Knox, in the central region.  

While generally, under the Department’s rules, the initially 

approved applicant would be the applicant that received the 

highest aggregate score, the language after the semi-colon 

addresses the circumstance in which an applicant that received 

the highest aggregate score did not end up being the initially 

approved applicant, because of a determination by the Department 

that the highest-scoring applicant did not meet statutory 

requirements.  In that instance, the highest-scoring applicant 

would have been disqualified, and the initially approved 

applicant would have been the next-highest scorer. 

22.  The Department asserts that the circumstance addressed 

by the language after the semi-colon applies to one region--the 
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northeast region--and one applicant--San Felasco Nurseries, Inc. 

(San Felasco).  Indeed, the supplemental authority filed by 

McCrory’s bears out the Department’s contention.  See San Felasco 

Nurseries Inc., et al., v. Dep’t of Health, et al., DOAH Case 

Nos. 15-7268, 15-7274, and 15-7276, Order Granting Dismissal of 

Parties and Amendment of Remaining Petition, May 2, 2016 (filed 

by McCrory’s as supplemental authority).
3/
  The Order, issued by 

Administrative Law Judge Bruce McKibben, recites as undisputed 

background: 

Applications were submitted to the Department 

and, in November 2015, the Department issued 

its decision as to which of the applicants in 

the Northeast region should be approved.  

Based upon its review of the criteria, the 

Department assigned the following aggregate 

scores to those applicants:  San Felasco--

3.9750 points; Chestnut--3.7917 points; and 

Loop’s--3.5708 points.  However, due to the 

Department’s determination that San Felasco’s 

application did not “meet the requirements of 

s. 381.986 [Florida Statutes],” the 

Department initially approved the application 

of Chestnut. 

 

Order at 2.  By operation of section 3, subsection (1) of the new 

law, Judge McKibben determined that Chestnut’s application was 

legislatively approved under the language before the semi-colon, 

and San Felasco’s application was legislatively approved by the 

language after the semi-colon.  Accordingly, Judge McKibben 

dismissed Chestnut’s petition filed to support the Department’s 

initial decision to approve its application, as well as San 
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Felasco’s petition challenging the denial of its application, 

because those two petitioners had become finally approved DOs.  

 23.  Prior to the 2016 legislative session, Judge McKibben 

presided over a hearing brought to contest the Department’s prior 

determination that San Felasco’s application had to be 

disqualified because one of the statutory requirements was not 

met.  In particular, the Department had determined that Daniel 

Banks, identified in San Felasco’s application as a prospective 

manager, had not passed his level 2 background screening.  See  

§ 381.986(5)(b)6., Fla. Stat. (2014) (requiring that a DO 

applicant demonstrate that “all owners and managers have been 

fingerprinted and have successfully passed a level 2 background 

screening pursuant to s. 435.04”). 

 24.  Prior to the passage of the bills that became the new 

law, Judge McKibben issued his Recommended Order in Banks v. 

Department of Health, DOAH Case No. 15-7267 (Fla. DOAH Feb. 26, 

2016), in which he concluded that Daniel Banks did not commit a 

disqualifying event that would cause him to not pass his level 2 

background screening.  Judge McKibben recommended that the 

Department enter a final order determining that Mr. Banks did not 

have a disqualifying event in his level 2 background screening.
4/ 

 25.  A legislature that was aware of the administrative 

proceedings involving DO applications (as may be presumed when 

interpreting statutes, and as is confirmed by reference to the 
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legislative history)
5/
 could have been persuaded by the 

circumstances known at that time that San Felasco’s application 

was wrongly disqualified, as had been determined by Judge 

McKibben.  A legislature aware of Judge McKibben’s Recommended 

Order could well have decided that while crafting law to 

legislatively approve the applicants initially approved by the 

Department, it should also legislatively approve San Felasco on 

the rationale that San Felasco would have been the initially 

approved applicant but for the erroneous disqualification. 

26.  San Felasco meets the two-part description after the 

semi-colon in section 3, subsection (1) of the new law.  It is an 

applicant that received the highest aggregate score through the 

Department’s evaluation process, but instead of being approved, 

was denied because of a prior determination by the Department 

that San Felasco did not meet one of the statutory requirements. 

McCrory’s does not dispute that San Felasco meets both parts of 

the two-part description following the semi-colon. 

27.  On the face of the Petition, however, McCrory’s has 

demonstrated that it was not (and could not allege that it was) 

the applicant that received the highest aggregate score through 

the Department’s evaluation process.  And McCrory’s was not, and 

cannot allege that it was, the applicant that received the 

highest aggregate score in the central region, but that was 
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denied because of a prior Department determination that McCrory’s 

failed to satisfy the statutory requirements. 

28.  McCrory’s argues that it would be unreasonable to 

interpret “received the highest aggregate score” literally to 

require that the applicant invoking this provision be one that 

actually came out of the Department’s evaluation process having 

received the highest aggregate score.  McCrory’s also argues that 

it would be unreasonable to interpret the second part of the two-

part test as actually requiring a prior determination by the 

Department that the statutory requirements were not satisfied.  

But that is what the two-part description says.  While McCrory’s 

may wish the legislation had said something different, it is 

hardly unreasonable to conclude that the law means exactly what 

it says. 

29.  McCrory’s argues that an applicant can satisfy the 

first part of the test--that it “received the highest aggregate 

score through the Department’s evaluation process”--if the 

applicant alleges, and subsequently proves in an administrative 

hearing, that scoring errors were made by the Department’s 

evaluators, and if those errors are corrected, then the applicant 

will become the applicant with the highest aggregate score.  Such 

a reading of the statute not only distorts the language used by 

the Legislature, but it eviscerates any distinction between the 

clause conferring legislative approval on any applicant meeting 
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the two-part description that McCrory’s seeks to invoke, and the 

alternative option in subsection (2), which McCrory’s calls the 

“litigation option.” 

30.  While section 3, subsection (1) provides for 

legislative approval of the initially approved applicants, plus 

any San-Felasco-like applicants that received the highest 

aggregate score but were disqualified, section 3, subsection (2) 

of the new law keeps alive the “litigation option” for denied 

applicants who have not yet had their hearings.  Section 3, 

subsection (2) affords an avenue for a denied applicant to become 

an approved DO by proving that the applicant “was entitled” to be 

a DO under the statute and applicable rules.  The whole point of 

the clause conferring legislative approval is that those 

qualifying under subsection (1) do not have to go the litigation 

route to prove that they should have received the highest 

aggregate score and would have received the highest aggregate 

score but for scoring errors. 

31.  McCrory’s contends that its allegations of scoring 

errors are different, somehow.  The undersigned understands the 

McCrory’s argument to highlight how close its aggregate score was 

to the highest aggregate score achieved by Knox, and that in its 

view, the scoring errors that would make all the difference are 

very clearly erroneous and highly arbitrary and capricious.  

These are distinctions of degree that make no difference to the 
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viability of the McCrory’s II claim.  No matter how egregious 

McCrory’s claims the scoring errors were, no matter how minute 

the correction that McCrory’s contends it can prove should be 

made for it to leapfrog over Knox and become the highest 

aggregate scorer, the remedy available to McCrory’s is the 

litigation option, not the automatic legislative approval option.  

The Petition’s allegations that the Department’s initial decision 

to deny McCrory’s application was erroneous, arbitrary, 

capricious, and/or unreasonable, for reasons large or small, and 

that a proper evaluation of McCrory’s application will result in 

a determination that its application was the one that should have 

been approved, are viable allegations to pursue the litigation 

option, but they are not viable to invoke automatic DO approval 

under subsection (1). 

32.  The so-called litigation option, in section 3, 

subsection (2) of the new law, provides in pertinent part: 

If an organization that does not meet the 

criteria of subsection (1) receives a final 

determination from the Division of 

Administrative Hearings, the Department of 

Health, or a court of competent jurisdiction 

that it was entitled to be a dispensing 

organization under s. 381.986, Florida 

Statutes, and applicable rules, such 

organization and an organization that meets 

the criteria of subsection (1) shall both be 

dispensing organizations in the same region. 

 

 33.  McCrory’s has availed itself of the litigation option, 

which is pending as McCrory’s I.  That proceeding is the one in 
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which McCrory’s has the opportunity to prove that it was entitled 

to be the central region’s DO instead of Knox, because its 

application was the best for the region, not Knox’s as the 

Department determined through its evaluation process. 

34.  Finally, McCrory’s argues that DOAH should avoid an 

unconstitutional interpretation of the law.  McCrory’s argues 

that if the Department is correct that the portion of subsection 

(1) invoked by McCrory’s applies to one applicant and one 

applicant only--San Felasco--then it would be an unconstitutional 

special law. 

35.  It is unnecessary to determine whether San Felasco is 

the only applicant that meets both parts of the two-part 

description following the semi-colon in subsection (1).  It is 

only necessary to conclude that McCrory’s does not, and cannot, 

meet either part of the two-part description it seeks to invoke 

in an effort to avail itself of automatic DO approval by 

legislative decree.  That San Felasco does meet the two-part test 

as interpreted in accordance with its clear terms lends credence 

to the interpretation as a reasonable one.  The McCrory’s 

suggestion that the literal interpretation of this provision may 

prove to mean that the provision would not withstand 

constitutional scrutiny may be so, or may not be so, but in 

either event cannot transform the language chosen by the 

Legislature into different language that would fit McCrory’s.  
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DOAH is neither a court nor the Legislature; just as DOAH lacks 

the authority to address the constitutional question McCrory’s 

injects, so too DOAH lacks the authority to rewrite legislation.     

36.  Accepting the factual allegations in the Petition as 

true, McCrory’s is not entitled to the automatic DO approval it 

seeks in this proceeding, and the Petition should be dismissed. 

37.  Since it conclusively appears from the face of the 

Petition that the legal insufficiency of McCrory’s claim cannot 

be cured, the dismissal should be with prejudice.  See  

§ 120.569(2)(c), Fla. Stat. (“Dismissal of a petition shall, at 

least once, be without prejudice to petitioner’s filing a timely 

amended petition curing the defect, unless it conclusively 

appears from the face of the petition that the defect cannot be 

cured.”). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Department of Health enter a 

final order dismissing the Petition for Formal Administrative 

Proceedings filed by Petitioner McCrory’s Sunny Hill Nurseries, 

LLC, with prejudice. 



 

19 

DONE AND ENTERED this 3rd day of June, 2016, in Tallahassee, 

Leon County, Florida. 

S                                   

ELIZABETH W. MCARTHUR 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of June, 2016. 

 

 

ENDNOTES 

 
1/
  McCrory’s does not contend that it is entitled to legislative 

approval as a DO approved by the Department, as described in the 

language preceding the semi-colon in subsection (1).  In its 

response opposing the Motion, McCrory’s acknowledges that the 

language preceding the semi-colon applies to Knox, which is the 

central region DO applicant that was initially approved by the 

Department, and now finally approved by legislative decree by 

virtue of the language before the semi-colon in subsection (1). 

  
2/
  Instead, as McCrory’s concedes in its response in opposition 

to the Motion, “The scoring error resulted in the Department 

erroneously awarding the highest score to Knox.”  Thus, the only 

applicant that received the highest aggregate score through the 

Department’s evaluation process is Knox. 

 
3/
  The Order filed by McCrory’s as supplemental authority was 

subsequently amended, but only to clarify that jurisdiction was 

being relinquished to the Department on those petitions for which 

there was no longer a factual dispute for determination.  See 

Amended Order Granting Dismissal of Parties, Relinquishing 

Jurisdiction, and Amendment of Remaining Petition, May 10, 2016. 
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4/
  By Final Order rendered May 2, 2016, after the new law was 

already in effect, the Department “invalidated and voided” its 

prior determination that Daniel Banks failed his level 2 

background screening--the determination that caused San Felasco’s 

application to be disqualified.  The Department resolved the 

issue by different means than in the Recommended Order, by 

concluding that Mr. Banks was not a manager required to undergo 

background screening, but the result is the same:  the 

Department’s prior determination that San Felasco’s application 

was disqualified no longer stands. 

 
5/
  It is not necessary to rely on legislative history to 

interpret section 3, subsection (1) of the new law, because the 

language, at least insofar as relevant to resolving the issue 

presented in this case, is clear.  The point made here is that 

the plain meaning makes sense when considered in context of the 

sequence of events since the original law was adopted.  

Nonetheless, if it were necessary to resort to legislative 

history, which has been filed in the consolidated cases including 

McCrory’s I, and which has, until now, also included McCrory’s 

II, the legislative history would further buttress the plain 

meaning of the new law as described herein. 
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STATEMENT OF THE ISSUES 

This is a rule challenge brought pursuant to section 

120.56, Florida Statutes,
1/
 to the Proposed Rules of the 

Department of Health (“Department” or “DOH”) 64-4.001, 64-4.002, 

64-4.004, and 64-4.005 (the “Proposed Rules”).  The main issue 

in this case is whether the Proposed Rules are an invalid 

exercise of delegated legislative authority in that the Proposed 

Rules enlarge, modify, or contravene the specific provisions of 

law implemented, section 381.986, Florida Statutes; are vague; 

and/or are arbitrary and capricious.  Petitioner also argues 

that the Proposed Rules impose regulatory costs that could be 

addressed by the adoption of a less costly alternative.  

Finally, Petitioner asserts that the Department materially 

failed to follow the applicable rulemaking procedures and 

requirements in its promulgation of the Proposed Rules. 

PRELIMINARY STATEMENT 

On March 24, 2015, Petitioner Baywood Nurseries Co., Inc. 

(Baywood), and former Petitioner Master Growers, P.A., 

challenged proposed rules 64-4.001, 64-4.002, 64-4.004, 64-

4.005, and 64-4.009.  On the Department’s motion, Master Growers 

was dismissed for lack of standing prior to the final hearing.
2/
  

As noticed, the final hearing was held on April 23 and 24, 

2015, in Tallahassee, Florida.  At the hearing, Joint Exhibits 1 

through 5 were admitted into evidence.  Baywood’s Exhibits 1 
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through 4, 9, 10, 12, 15, 16, 18, 20, 22 through 24, 27, 29, 31, 

33, 34, 38, and 41 through 48 were admitted without objection by 

the Department.  Baywood’s Exhibits 11, 13, 14, 19, 25, 26, 28, 

30, and 49 were received over the Department’s objections.  The 

Department’s Exhibits 1, 2, and 9 were admitted.  Upon the 

Department’s motion, the undersigned took official recognition 

of Florida Administrative Register Notice 15928969, a “Notice of 

Withdrawal,” withdrawing proposed rule 64-4.003. 

Baywood called Raymond W. Hogshead, Baywood’s president and 

corporate representative; Heather Zabinofsky, Master Growers’ 

chief executive officer; and Patricia Nelson, Director of the 

Department’s Office of Compassionate Use.  After Baywood rested 

its case, the Department moved ore tenus for dismissal for lack 

of jurisdiction, asserting that Baywood lacked standing to 

challenge the proposed rules.  The undersigned reserved ruling 

on the motion and gave the parties the opportunity to brief the 

issue.  Having reviewed the briefs submitted by the parties on 

the issue of standing, the Department’s motion is denied for the 

reasons set forth herein.  

At the outset of the hearing the Department also renewed 

prior motions for summary partial final order.  The motion as to 

the Revised Statement of Estimated Regulatory Costs (SERC) was 

granted based on lack of evidence in the record to support the 

relief requested.  The motion directed at the negotiated 
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rulemaking process was denied, and ruling was reserved on the 

motions directed to the certified financials and bond 

requirements portions of the petition.  The Department also 

moved for dismissal on the grounds that Baywood had not met its 

initial burden under section 120.56.  The undersigned reserved 

ruling, and again, the issues raised in the motion are addressed 

and disposed of herein. 

Baywood then withdrew its challenge to proposed rule 64-

4.009.  The Department recalled Ms. Nelson to testify; and also 

called Jeffrey Barbacci, a certified public accountant who is 

the director of Thomas Howell Ferguson P.A.’s assurance services 

department and an expert witness for the Department; and Pedro 

M. Freyre, Costa Farms, LLC’s vice president of the foliage 

division.  The Department offered the testimony of Mr. Hogshead, 

Baywood’s corporate representative, by deposition transcript, 

which was admitted as Department’s Exhibit 2. 

A Joint Pre-Hearing Stipulation of the parties was filed 

prior to the final hearing, stipulating to certain facts which 

are admitted and issues of law on which there is agreement.  To 

the extent they are relevant those admitted facts and issues of 

law have been incorporated herein.  

The four-volume Transcript of the final hearing was 

prepared and filed with DOAH on April 27, 2015.  Thereafter, the 
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parties timely submitted Proposed Final Orders, which have been 

carefully considered in the preparation of this Final Order. 

. . . 

 

“Life is always a rich and steady time when 

you are waiting for something to happen or 

to hatch.” 

 

― E.B. White, Charlotte’s Web 

 

. . . 

 

FINDINGS OF FACT 

I.  The Parties 

1.  The Department is an agency of the State of Florida 

charged with administering and enforcing laws relating to the 

general health of the people of the state.  § 381.0011(2), 

Fla. Stat.  As part of this duty, the Department is charged with 

implementing the Compassionate Medical Cannabis Act of 2014 

(Act).  See § 381.986, Fla. Stat. 

2.  Baywood is a nursery located in Apopka, Florida, that 

grows and sells tropical and subtropical, non-cannabis foliage.  

Baywood has operated as a registered nursery in Florida for more 

than 30 consecutive years.  Baywood is operated by Mr. Hogshead, 

a nurseryman as defined in section 581.011, Florida Statutes.  

Baywood intends to submit an application for approval as a 

medical cannabis dispensing organization under the Act and rules 

promulgated thereunder. 
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3.  Baywood filed its rule challenge petition (Petition) on 

March 24, 2015.  At the time it filed the Petition, Baywood held 

a Certificate of Nursery Registration from the Florida 

Department of Agriculture and Consumer Services (DACS) pursuant 

to section 581.131, issued for the cultivation of 10,001 to 

25,000 plants.  However, on April 10, 2015, DACS issued Baywood 

a Certificate of Nursery Registration to cultivate more than 

400,000 plants. 

II.  Background 

4.  In 2014, the Florida Legislature passed Senate Bill 

1030, titled the “Compassionate Medical Cannabis Act of 2014.”  

See chapter 2014-157, Laws of Florida (pertinent portions 

codified as section 381.986, Florida Statutes).  The Act 

provides for the regulation and use of low-THC cannabis to 

provide relief for certain patients with debilitating diseases, 

when ordered by a Florida physician.  The Act authorizes 

licensed physicians to order low-THC cannabis, or “Derivative 

Product,” for qualified patients under specified conditions, 

primarily those suffering from cancer or other conditions that 

produce severe and persistent seizures and muscle spasms. 

5.  The Department has the majority of the responsibility 

for implementing the Act.  The Act requires the Department to 

establish an Office of Compassionate Use and a compassionate use 

registry and to authorize the establishment of five dispensing 



7 

 

organizations to cultivate, process, and dispense Derivative 

Product to qualified Florida patients.  See §§ 381.986(1)(a) -

(5), Fla. Stat. 

6.  The Act and the proposed rules are unique in that the 

cultivation, processing, and dispensing of cannabis have never 

been legal in Florida and, except to the extent five dispensing 

organizations are licensed to do so with Derivative Product, 

will remain illegal.  § 381.986, Fla. Stat. 

7.  The proposed rules establish a regulatory framework 

implementing the Act by, among other things, creating dispensing 

organization application, approval, and authorization 

procedures.  Proposed rule 64-4.001 provides definitions for 

certain words and phrases pertinent to the Act’s implementation, 

including “Applicant,” “Approval,” “Certified Financials,” 

“Derivative Product,” “Dispensing Organization,” and “Financial 

Statements.”  Proposed rule 64-4.002 delineates the requirements 

for the dispensing organization application process, including 

the application fee, how an applicant may demonstrate that it 

best meets the statutory criteria to become a dispensing 

organization, the application itself and application scoring 

form (or scorecard), and a sample performance bond form.  

Proposed rule 64-4.004 sets forth the circumstances under which 

dispensing organization approval will be revoked.  Proposed rule 
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64-4.005 details dispensing organization authorization and 

facility inspection procedures. 

III.  The Rule Development Process 

8.  The Proposed Rules are the Department’s second attempt 

to adopt rules implementing the Act.  The first set of proposed 

rules (the Prior Rules) was challenged and invalidated in Costa 

Farms, LLC v. Department of Health, DOAH Case No. 14-4296RP 

(Fla. DOAH Nov. 14, 2014) (the Prior Final Order). 

9.  The Department began developing the Proposed Rules 

through a public rule development workshop held on December 30, 

2014.  The workshop was attended by approximately 110 people, 

many of whom offered comments to be considered by the Department 

in drafting the rules. 

10.  Due to the complexity of the rules to be developed, 

and the strong opposition anticipated, the Department decided to 

use a negotiated rulemaking process to develop the Proposed 

Rules.  The Department also considered and concluded that a 

balanced negotiated rulemaking committee would help the 

Department develop mutually acceptable Proposed Rules, because 

committee members with competing interests could “hash things 

out.” 

11.  On January 5, 2015, the Department announced that it 

would select a negotiated rulemaking committee composed of 

persons representing the following groups:  
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• a nursery that meets the criteria in 

section 381.986(5)(b)1.;  

 

• a qualified patient or patient 

representative;  

 

• a testing laboratory;  

 

• a member of the Florida Bar experienced in 

administrative law;  

 

• an individual with demonstrated experience 

in sound agricultural practices and 

necessary regulation;  

 

• a physician authorized to order low-THC 

cannabis products for qualified patients;  

 

• an individual with demonstrated experience 

establishing or navigating regulatory 

structures for cannabis in other 

jurisdictions; and  

 

• Department representatives. 

12.  Through the notice, the Department also invited 

persons who believed their interests were not adequately 

represented by the above groups to apply to participate.  The 

Department received approximately 10 requests from nurseries to 

participate in the committee — none of which came from Baywood. 

13.  The Department selected committee members that it 

believed were well informed in their fields and well equipped to 

bring perspectives for all of the stakeholder groups.  The 

committee included:  (1) a qualified grower (one of whom was a 

certified public accountant) from each of the five dispensing 

regions; (2) a patient’s parent who worked to get the Act passed 
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to help her daughter; (3) a testing laboratory representative 

with experience with the testing the committee would be 

discussing; (4) a physician authorized to order low-THC cannabis 

products for qualified patients and who had experience in 

horticulture and cannabis education; (5) two Florida attorneys 

certified by the Florida Bar as experts in federal and state 

administrative law who had vast experience with rule challenges; 

and (6) two persons who had significant experience growing 

regulated cannabis legally in jurisdictions where that activity 

is permissible and had significant knowledge of cannabis-growing 

conditions. 

14.  The nurseries represented on the committee varied in 

size, ranging from the largest nursery in Florida to at least 

one nursery smaller than Baywood.  The composition of the 

committee was balanced:  its members held and represented 

different interests and were not all “of the same mind.” 

15.  The negotiated rulemaking sessions were held on 

February 4 and 5, 2015, and lasted for approximately 26 total 

hours.  Committee members were provided with a binder containing 

the public comments received to date, the statute, and the Prior 

Final Order.  The sessions were mediated by a professional 

mediator, who ensured that the group addressed each viewpoint or 

concern expressed by any committee member.  The committee went 

rule by rule, provision by provision, and discussed each 
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paragraph of each rule.  Input that ultimately was incorporated 

into the proposed rules was given by each member — ranging from 

the growers from all five dispensing regions, to members with 

experience growing the pertinent cannabis strains, to the 

administrative law attorneys.   

16.  The proposed rules published on February 6, 2015, and 

challenged in this proceeding, are the product of the negotiated 

rulemaking sessions, as guided by the public rule development 

workshop, the public comments, the Department’s research, the 

Act, and the Prior Final Order.  No stakeholder group 

represented by any committee member, the Department included, 

got everything it wanted in the proposed rules — which 

underscores that the committee was balanced, that the negotiated 

rulemaking process worked properly, and that the developed rules 

reflect the interests of all represented groups. 

IV.  Baywood’s Objections to the Proposed Rules 

17.  Baywood challenges proposed rules 64-4.001, 64-4.002, 

64-4.004, and 64-4.005.  Specifically, Baywood takes issue with 

certain definitions being omitted (rule 64-4.001); the 

requirement that applicants submit a $60,063 nonrefundable 

application fee and certified financials with their applications 

(rule 64-4.002); the requirement of a $5 million performance 

bond (rule 64-4.002); the application evaluation and scoring 

process (rule 64-4.002); dispensing organization license denial 
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and revocation procedures (rule 64-4.004); and dispensing 

organization facility inspection procedures (rule 64-4.005). 

A.  Definitions 

18.  Baywood contends that the proposed rules are defective 

in that although the terms “operator,” “contractual agent,” and 

“inspection” are used in the proposed rules, none of those terms 

is defined therein.  However, at hearing, Baywood presented no 

evidence as to why these particular terms should have been 

defined. 

19.  The definitions listed in the Proposed Rules were 

developed in the negotiated rulemaking process, and the five 

grower representatives believed that the definitions were 

adequate for their representative groups to understand and know 

how to comply with the rules.  At no time during the rulemaking 

process did any interested party express concern as to the 

meaning of the terms Baywood maintains require definition. 

Further, the Department’s position, which the undersigned agrees 

is reasonable, is that not every word used in a rule requires a 

corresponding definition, particularly words that are commonly 

understood as plain English such as the terms Baywood contends 

should be defined. 

B.  The Application Fee 

20.  The Legislature expressly required the Department to 

impose an application fee that is sufficient to cover the costs 
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of administering the Act.  § 381.986(5)(b), Fla. Stat.  Proposed 

rule 64-4.002(1) requires applicants to submit a $60,063 initial 

application fee. 

21.  Baywood contends that the $60,063 fee should be 

refundable, is excessive, and is based on an estimated number of 

applicants that is inaccurate. 

22.  The committee determined the application fee by 

dividing the total cost to the Department of administering the 

Act by the anticipated number of applicants for a dispensing 

organization (D.O.) approval.  The committee estimated that 15 

nurseries would apply for D.O. approval. 

23.  Baywood asserts that the fee should be based on 99 

applicants rather than the Department’s estimated 15, based upon 

a document generated by the Department of Agriculture and 

Consumer Services (DACS).  However, the document Baywood relies 

upon includes the caveat that the “information is based on 

[DACS]’s best available records and was prepared in response to 

media inquiries and public records requests.  The inclusion of a 

nursery on this list is NOT a determination of eligibility for 

licensure as a medical marijuana dispensary pursuant to section 

381.986, Florida Statutes.”
3/
 

24.  There is no evidence in this record that all, or even 

a significant portion, of the nurseries appearing on the DACS 

list are expected to apply to become D.O.’s.  There was no 
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evidence introduced by Baywood substantiating its allegation 

that a significant number of those listed nurseries have a 

desire or the wherewithal to apply for approval as a D.O. 

25.  The application fee was derived from the Revised SERC.  

The Department calculated the application fee by determining the 

estimated costs of implementing section 381.986 and dividing 

that number by the estimated number of D.O. applicants.  In the 

Revised SERC, the Department stated that the expected regulatory 

cost imposed by the Proposed Rules was $900,945. 

26.  The Revised SERC also set forth the estimated number 

of applicants, which was derived by consensus of the negotiated 

rulemaking committee.  The Department asked for input from the 

grower members from the five dispensing regions, who were 

familiar with the nurseries in their region — which they compete 

with on a daily basis.  The committee discussed the grower 

members’ knowledge of the nurseries that exist in their region 

(including competitors), the likely requirements for approval as 

a D.O., the risks associated with underestimating the number of 

applicants, and section 381.986(5)(b)1.’s requirements, and 

determined a reasoned and credible estimate of how many 

qualified nurseries would apply to become D.O.’s. 

27.  If the Department overestimates the number of 

applicants — say, by assuming that a significant portion of 

those nurseries appearing on the DACS list will apply — the 
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application fees could be insufficient to cover the Department’s 

costs of administering the Act, in violation of the 

Legislature’s imperative.  § 381.986(5)(b), Fla. Stat.  For 

example, if the Department used a 30-applicant estimate, the fee 

would be approximately $30,500 ($900,945 divided by 30); if only 

15 nurseries applied, as estimated by the Department, the 

Department would recover only $457,500 — less than one-half of 

the expected costs of administering the Act and therefore less 

than one-half the sum the Act mandates the Department recover 

from the application fees.  On the other hand, if the Department 

underestimates the number of applicants and captures more than 

its costs of administering the Act, the Department would still 

be in compliance with the statutory mandate.
4/
 

C.  Certified Financials 

28.  A D.O. applicant must be able to demonstrate the 

financial ability to maintain operations for the duration of the 

2-year approval cycle, including the provision of certified 

financials to the Department, under the express terms of the 

Act.  An approved applicant must post a $5 million performance 

bond.  § 381.986(5)(b)(5), Fla. Stat.  

29.  Proposed rule 64-4.001(6) defines “Certified 

Financials” as “[f]inancial statements that have been audited in 

accordance with Generally Accepted Auditing Standards (GAAS) by 
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a Certified Public Accountant, licensed pursuant to Chapter 473, 

F.S.” 

30.  Proposed rule 64-4.002(2)(f)(1) requires that an 

applicant for a D.O. approval provide to the Department, as part 

of its completed application form, proof of “[t]he financial 

ability to maintain operations for the duration of the 2-year 

approval cycle, including the provision of Certified Financials 

to the department,” including “Certified Financials issued 

within the immediately preceding 12 months.” 

31.  Baywood contends that rule 64-4.002(2)(f)’s 

requirement that an applicant submit as part of its application 

certified financials issued within the immediately preceding 12 

months is contrary to the Act, contrary to industry standard, 

and financially burdensome to applicants.  Baywood contends that 

the Act instead requires certified financials to be submitted by 

a nursery only after the nursery is selected to be a dispensing 

organization.  

32.  The Department, on the other hand, interprets the Act 

as requiring certified financials to be submitted with the 

application, as part of the submittal package offered to 

demonstrate the applicant’s financial ability to maintain 

operations for the duration of the 2-year D.O. approval cycle.  

The Department consulted with Deborah Curry, President-CEO of 

the Florida Institute of Certified Public Accountants, and was 
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guided by the Prior Final Order when developing the certified 

financials portions of the rules. 

33.  The Department’s interpretation of the Act as 

requiring certified financials to be submitted with the 

application is consistent with the testimony of expert Jeff 

Barbacci, a Florida-licensed certified public accountant who 

routinely works with certified financials, also known as 

“audited financial statements.” 

34.  In layman’s terms, “financial statements” are an 

accounting summary of the activity a business uses to create 

revenue (income statement); the expenses the business incurs 

(cash flow statement); a balance sheet, which is the cumulative 

results of that activity since the business’s inception; and 

notes that help better explain the activities.  “Certified 

financials” are financial statements that include a certified 

public accountant’s opinion whether the financial statements are 

fairly presented in all material respects in accordance with 

generally accepted accounting principles.  Proposed rule 64-

4.001 defines both the terms “financial statements” and 

“certified financials.”  The “financial statements” definition 

mirrors the definition used by the Florida Department of 

Business and Professional Regulation, Board of Accountancy, an 

industry standard definition.  The “certified financials” 
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definition is also an industry standard definition routinely 

used and understood in the field of public accounting. 

35.  According to the credible testimony of Mr. Barbacci, 

certified financials can be a forward-looking tool for assessing 

financial strength, as contingent liabilities are considered.  

And there is a presumption with certified financials that the 

business under scrutiny has the ability to continue as a viable 

entity for at least 12 months after issuance of the auditor’s 

report.  Notably, according to Mr. Barbacci, the type of 

business being evaluated is immaterial for the purposes of a 

certified financial analysis. 

36.  Significantly, because an industry standard is 

applied, one set of certified financials is comparable to 

another set.  That industry standard is the “generally accepted 

auditing standards” prescribed by the American Institute of 

Certified Public Accountants, and delineates what evidence an 

auditor must examine in developing an opinion.  

37.  Proposed rule 64-4.002(2)(f)’s requirement of 

certified financials for the preceding 12 months comports with 

the Act and allows the Department to evaluate applicants on a 

one-to-one, standardized basis.  From certified financials, the 

Department can determine whether an applicant is a financially 

unstable business, or is financially strong based on the 
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applicant’s available cash, liquidities relative to liabilities, 

positive or negative capital, and debt. 

38.  Mr. Barbacci’s credible, expert opinion was that the 

Act’s requirement that an applicant demonstrate the “financial 

ability to maintain operations for the duration of the 2-year 

approval cycle” means the Legislature is requiring applicants to 

provide a package of information that indicates the ability to 

maintain operations, and part of that package is certified 

financials that provide a historical view.  He further opined 

that the 13 other items required by rule 64-4.002(2)(f) (such as 

the applicant’s projected two-year budget) work in concert with 

certified financials to help the Department evaluate the 

applicant’s financial position and thus ability to perform under 

the Act.  For example, the certified financials help the 

Department determine whether the applicant has the ability to 

make its projected budget possible. 

39.  Baywood contends that in order to attain certified 

financials, there must be a starting inventory and an ending 

inventory, and where it is not a common industry standard to 

maintain such inventories from the outset of business, it is 

nearly impossible for an applicant to go back in time for 12 

months to speculate regarding the same. 

40.  Baywood’s contention that it is not industry standard 

practice to maintain starting and ending inventories was 
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credibly refuted by the testimony of committee member Pedro 

Freyre, whose role as vice president of foliage at Costa Farms, 

LLC, involves overseeing inventory tracking.  Mr. Freyre holds 

an MBA Degree from Dartmouth College.  He testified that Costa 

Farms tracks all its plants as a matter of course and has done 

so for many years.  In fact, at any given moment, Costa Farms 

can determine how many plants it has in a given location at any 

given facility, notwithstanding the constant fluctuations of 

inventory. 

41.  Baywood also asserts that the cost to acquire 

certified financials as required by the proposed rule is 

approximately $125,000.00 per year, an overly burdensome 

requirement for applicants.  Mr. Freyre also refuted this 

contention, testifying that the cost of obtaining certified 

financials ranges from $10,000 for a small nursery such as 

Baywood, to upwards of $80,000 for Costa Farms, which is the 

largest nursery in Florida.  Costa Farms, Mr. Freyre testified, 

has for decades had certified financials prepared annually as 

part of its regular business operations, and Mr. Freyre is aware 

of several “small” nurseries that do the same. 

42.  The issue of whether the certified financials should 

be required at the time of application was considered at length 

by the negotiated rulemaking committee.  The committee 

determined that the certified financials would enable an 
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historical analysis of the applicant’s financial operations, and 

would serve as a necessary “gating constraint,” as an 

applicant’s ability to start and continue operation as a D.O. is 

predicated and contingent on the company’s financial ability to 

perform under the Act. 

D.  Terms and Conditions of the Performance Bond 

43.  The Act mandates that D.O. applicants, upon their 

approval, secure a $5 million performance bond.  

§ 381.986(5)(b)5, Fla. Stat.  However, the Act omits any 

definition of the specific terms and conditions that must 

accompany the bond. 

44.  Proposed rule 64-4.002(5) provides,  

(e)  Upon notification that it has been 

approved as a region’s Dispensing 

Organization, the Applicant shall have 10 

business days to post a $5 million 

performance bond.  The bond shall:  

1.  Be payable to the department in the 

event the Dispensing Organization’s approval 

is revoked;  

2.  Be written by a surety company licensed 

by the Florida Office of Insurance 

Regulation;  

3.  Be written so that the nursery name on 

the bond corresponds exactly with the 

Applicant name;  

4.  If a bond is canceled and the Dispensing 

Organization fails to file a new bond with 

the department in the required amount on or 

before the effective date of cancellation, 

the Dispensing Organization’s approval shall 

be revoked. 
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45.  Proposed rule 64-4.002(5)(g) further provides, “The 

surety company can use any form it prefers for the performance 

bond as long as it complies with this rule” and includes a 

sample form “[f]or convenience.”  According to the Department’s 

representative, Patricia Nelson, it is not mandatory for 

applicants to use the form, and a different bond would not be 

rejected as long as the bond bonded performance and complied 

with the statute and rule. 

46.  Baywood contends that rule 64-4.002(5)(e)’s 

performance bond provision is overly burdensome and inequitable 

given the alleged difficulty companies will have in obtaining a 

bond where all marijuana activity is a federal crime.  Baywood 

also contends the bond provision should include exceptions for 

circumstances beyond a dispensing organization’s control, such 

as hurricanes and other “acts of God,” and that the bond should 

be invoked only upon revocation of a dispensing organization’s 

registration.  Baywood further questions how invocation of the 

bond would be applied — for example, how the amount of damages 

would be determined and what constitutes a valid recoverable 

cost? 

47.  The Department reasonably interprets the Act as 

requiring a performance bond that guarantees performance and 

does not carve out exceptions that undermine the purpose of the 

bond.  The Department does not believe it has the authority to 
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create such exceptions, including exceptions accounting for 

enforcement of federal laws relating to cannabis.  Similarly, 

the Department does not believe it has the authority to include 

in the rules a process for a dispensing organization to appeal 

if it believes the bond was improperly invoked.  Further, the 

Department is cognizant of the fact that the dispensing 

organization would have a right to administratively challenge 

bond invocation as agency action. 

48.  In developing its position on the bond requirements of 

the statute and in drafting the rule’s bond provision, the 

Department considered the bond-related conclusions in the Prior 

Final Order.  Under the Prior Rules, the performance bond was 

conditioned solely on the expense of destroying low-THC cannabis 

inventory if the dispensing organization failed to perform or 

failed to destroy its inventory when required.  Costa, DOAH Case 

No. 14-4296RP, ¶ 64.  The Prior Final Order concluded that the 

Prior Rules ignored the potential significant delays in 

appointing a new dispensing organization and having it become 

operational should a dispensing organization default, and a 

conclusion that the Prior Rules “dilute[d] the purpose and 

effect of the required performance bond to the point that 

‘performance’ [was] not being bonded.”  Id. ¶¶ 65, 110. 

49.  The Department also consulted with a bond brokerage 

firm when drafting the Proposed Rules.  The brokerage firm, 
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including its attorneys, provided input that helped the 

Department draft a sample bond form that complies with the Act 

and the rule and would be palatable to sureties. 

50.  The bond provision was discussed during the negotiated 

rulemaking sessions, and none of the growers on the committee — 

regardless of their nursery’s size — voiced any objection to the 

bond rule or the bond form. 

E.  Biennial Renewal Requirements 

51.  The Act mandates that the Department “shall develop an 

application form and impose an initial application and biennial 

renewal fee that is sufficient to cover the costs of 

administering this section.”  In its Proposed Final Order, 

Baywood argues that applicants are entitled to know the 

financial burden to be imposed by the renewal fee, and that the 

failure to include renewal costs and fees in rule 64-4.003(4) is 

in contravention of the Act. 

52.  At hearing, the undersigned took official recognition 

of the Department’s published withdrawal of proposed rule 64-

4.003 which addressed the biennial renewal requirements for 

D.O.’s.  Accordingly, Baywood’s challenge to proposed rule 64-

4.003 is moot. 

53.  To the extent Baywood faults the remaining proposed 

rules for failing to include mention of the renewal fee, the 

undersigned notes that the Department will have at least two 
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years to determine the appropriate amount of the renewal fee.  

In doing so, the Department will be required to take into 

consideration the cost of administering the Act during that 

period, as well as the amount of revenue received from the 

initial application fees.   

54.  Baywood’s challenge to the proposed rules based upon 

the absence of the biennial renewal fee amount is rejected, 

since approved D.O.’s will have the option to renew their D.O. 

approval or not, once the amount of the renewal fee is 

determined and announced by the Department. 

F.  Application Evaluation and Scoring 

55.  Proposed rule 64-4.002(2) lists the seven statutory 

criteria that an applicant must demonstrate to become a 

dispensing organization: 

• the technical and technological ability to 

cultivate and produce low-THC cannabis;  

 

• the ability to secure the premises, 

resources, and personnel necessary to 

operate as a dispensing organization;  

 

• the ability to maintain accountability of 

all raw materials, finished products, and 

any byproducts to prevent diversion or 

unlawful access to or possession of these 

substances;  

 

• an infrastructure reasonably located to 

dispense low-THC cannabis to registered 

patients statewide or regionally as 

determined by the department;  
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• the financial ability to maintain 

operations for the duration of the two-

year approval cycle; 

 

• that all owners and managers have been 

fingerprinted and have successfully passed 

a level 2 background screening pursuant to 

section 435.04, Florida Statutes; and  

 

• the employment of a medical director who 

is a physician licensed under chapter 458 

or chapter 459, Florida Statutes, to 

supervise the dispensing organization’s 

activities. 

See § 381.986(5)(b), Fla. Stat.  These criteria are carried over 

into the dispensing organization application incorporated into 

the rule in the form of five categories and subcategories 

developed during the negotiated rulemaking sessions. 

56.  The rule also lists for most statutory criteria 

numerous “items,” also developed in part by the negotiated 

rulemaking committee, which will help the Department assess each 

applicant’s ability to meet the statutory criteria.  The 

application reiterates these items under the five categories and 

the subcategories.  For example, the rule, under the statutory 

criterion “technical and technological ability to cultivate and 

produce low-THC cannabis,” lists “experience cultivating 

cannabis,” “experience cultivating in Florida plants not native 

to Florida,” and “experience cultivating plants for human 

consumption such as food or medicine products” as some of the 

items.  The application repeats these three items under the 
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“cultivation” category (worth 30 percent of the applicant’s 

score), and the “technical ability” subcategory (worth 25 

percent of the cultivation score).  As expressly provided in the 

application, the application is organized differently than the 

rule because the application is based on the scoring system the 

Department will use to evaluate applications.  But the 

application nevertheless covers and cites to all seven criteria 

from the statute and every item in the rule. 

57.  Every applicant is required to address each of the 

items, as provided in rule 64-4.002(2), even if just to state 

that, for example, it has no experience or knowledge in a given 

area.  As stated in the application, however, having knowledge 

or experience relating to these items “is not mandatory but is 

designed to elicit information” that will help the Department 

select the most qualified dispensing organizations from the pool 

of applications. 

58.  Baywood contends that the rule and application 

conflict as to whether addressing each item is mandatory.  

Baywood also contends that rule 64-4.002(2) and the application 

fail to set forth the required level of experience or knowledge 

relating to each item.  Finally, Baywood contends that the 

incorporated application scorecard fails to disclose what 

percentage of an applicant’s score corresponds with each item.  
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59.  Baywood’s contention as to each point is rejected.  

First, the rule and application do not conflict, as the former 

unambiguously requires applicants to address each item and the 

latter unambiguously repeats this requirement, stating that the 

applicant is required to provide the Department with all items 

listed, and informs applicants that it is not mandatory to have 

knowledge of and experience with each item. 

60.  Second, there is no required minimum level of 

experience or knowledge for any item.  As provided in the 

application, a description of the items is mandatory, but an 

applicant need not possess each item in its experience or 

operation.  Thus, each applicant is competing with other 

applicants, not with any mandatory minimum criteria set by the 

Department.  In fact, to make any of the items mandatory would 

exceed the Department’s authority under the Act, as only the 

basic elements, such as “cultivation,” are listed in the Act.  

See also Costa, DOAH Case  No. 14-4296RP, ¶ 81 (concluding that 

imposing mandatory qualifications not specified in Act 

impermissibly modifies or enlarges Act). 

61.  Third, there is no percentage score assigned to every 

single item in the application (only the categories and 

subcategories are assigned percentages); the items are not 

weighted, but are simply things each applicant must address to 

demonstrate its knowledge of and experience in an area.  This 
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will allow the Department to evaluate the applicant against 

other applicants in predictable areas and will inform the 

applicant as to what the Department is looking for.  The 

decision not to assign weights or percentages to items (as 

opposed to categories and subcategories) was made by the 

negotiated rulemaking committee, whose grower members believed 

the Department’s expectations as to how applications would be 

evaluated were made clear in the rule and application.  In 

developing this evaluation system, the Department was guided by 

the Prior Final Order, which concluded that the Act required the 

Department to undertake a comparative, qualitative review of 

each applicant.  Costa, DOAH Case No. 14-4296RP ¶¶ 84-87. 

G.  Inspection and License Revocation 

62.  The Act expressly requires an “approved dispensing 

organization [to] maintain compliance with the criteria 

demonstrated for selection and approval . . . at all times.”  

§ 381.986(6), Fla. Stat. 

63.  Proposed rule 64-4.004 provides that the Department 

“shall” revoke a D.O.’s approval if the D.O. “[c]ultivates low-

THC cannabis before obtaining Department authorization” or 

“[k]nowingly dispenses Derivative Product to an individual other 

than a qualified patient or a qualified patient’s legal 

representative without noticing the department and taking 

appropriate corrective action.”  That rule also provides that 
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the Department “may” revoke approval if any of four other events 

occurs and is not corrected within the applicable cure period 

specified in the rule — for example, if a dispensing 

organization fails “to comply with the requirements in [the Act 

or the rules]” or fails “to implement the policies and 

procedures or comply with the statements provided to the 

department with the original or renewal application” and does 

not correct the failure within 30 calendar days after 

notification. 

64.  Proposed rule 64-4.005 provides in part that 

submission of an application constitutes permission for entry by 

the Department at any reasonable time during the approval or 

renewal process into any D.O. facility to inspect any portion of 

the facility, review the records required by the Act or the 

rules, and identify samples of any low-THC cannabis for 

laboratory analysis.  That rule also provides that if, during an 

inspection, the Department identifies a violation of the Act or 

the rules, the D.O. must notify the Department in writing within 

20 calendar days after receipt of written notice of the 

violation what corrective action was taken and when. 

65.  Baywood contends rule 64-4.004 fails to include any 

standards or protocol for violation correction or license 

revocation, allows the Department to revoke a license “based on 

a whim,” and fails to include a revocation appeal mechanism.  
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Baywood contends rule 64-4.005 fails to include any parameters 

or criteria for inspections, leaving D.O.’s to wonder what will 

be inspected, what testing protocols will be used, and against 

what standards their facilities will be measured; fails to 

specify what records a D.O. must keep; and fails to provide an 

appeal process. 

66.  The Department, interpreting a statute the Department 

is charged with implementing, believes section 381.986(6) 

obligates the Department to monitor each dispensing 

organization’s compliance with the Act and that proposed rules 

64-4.004 and -.005 implement that statutory provision.  The 

Department is confident that these rules, which were developed 

by a negotiated rulemaking committee that included five grower 

members, clearly delineate what a D.O. is expected to do and 

what the repercussions of failing to comply are.  Indeed, the 

negotiated rulemaking committee discussed the rules’ inspection 

and revocation provisions in great detail, and the grower 

members’ concerns, in particular, were a factor in drafting 

those provisions. 

67.  For example, if the Department identified samples of 

product for laboratory analysis, those samples would be required 

to meet the Act’s requirements for low-THC cannabis, which is 

defined in part as containing “0.8 percent or less of 

tetrahydrocannabinol and more than 10 percent of cannabidiol 
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weight for weight.”  § 381.986(1)(b), Fla. Stat.  And if a D.O. 

failed to comply with this standard and did not correct the 

failure within the cure period delineated in the rule, the 

Department could initiate the revocation process.  

68.  By the same token, a license may be revoked upon a 

D.O.’s failure to implement the policies and procedures or 

comply with the statements provided to the Department in the 

D.O.’s application.  Clearly, a D.O. would look to its own 

approved application to determine what policies, procedures, and 

statements it needs to comply with to avoid revocation on such 

grounds. 

CONCLUSIONS OF LAW 

69.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties hereto 

pursuant to sections 120.56, 120.569, and 120.57(1), Florida 

Statutes.  Jurisdiction attaches when a person who is 

substantially affected by an agency’s rule claims that it is an 

invalid exercise of delegated legislative authority.  

V.  Baywood’s Standing 

70.  As noted, the Act sets forth three threshold 

requirements for D.O. applicants:  (1) the applicant must 

possess a valid certificate issued by the Florida Department of 

Agriculture and Consumer Services that is issued for the 

cultivation of more than 400,000 plants; (2) the applicant must 
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be operated by a nurseryman as defined in section 581.011, 

Florida Statutes; and (3) the applicant must have been operated 

as a registered nursery in Florida for at least 30 continuous 

years.  § 381.986(5)(b)1., Fla. Stat.  

71.  It is undisputed, however, that on March 24, 2015, the 

day Baywood filed its Petition, Baywood was missing one of the 

statutory “three threshold prerequisites”:  it did not possess a 

valid certificate issued by DACS for the cultivation of more 

than 400,000 plants.  Thus, according to the Department, on 

March 24, 2015, Baywood could not be a D.O. as a matter of law, 

and therefore lacks standing to maintain this challenge. 

72.  Section 120.56, Florida Statutes, establishes both the 

jurisdictional deadline for filing a rule challenge petition and 

who has standing to file that petition — that is, only a party 

that is “substantially affected” by the proposed rules.  

§ 120.56(1)(a), Fla. Stat. 

73.  To establish that it is “substantially affected,” a 

party must show (1) that the rule or policy will result in a 

real or immediate injury in fact and (2) that the alleged 

interest is within the zone of interest to be protected or 

regulated.  Off. of Ins. Reg. & Fin. Servs. Comm’n v. Secure 

Enters., L.L.C., 124 So. 3d 332, 336 (Fla. 1st DCA 2013).  A 

“real or immediate injury in fact” does not include an injury 

that is abstract, conjectural, speculative, or hypothetical.  
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See Vill. Park Mobile Home Ass’n, Inc. v. State of Fla., Dep’t 

of Bus. Reg., 506 So. 2d 426, 433 (Fla. 1st DCA 1987).  Rather, 

a rule challenge petitioner must allege that it has sustained or 

is immediately in danger of sustaining some direct injury as a 

result of the challenged official conduct.  Id.  Stated 

differently, the petitioner’s allegations must be of sufficient 

immediacy and reality to confer standing.  Id. (citing Fla. 

Dep’t of Offender Rehab. v. Jerry, 353 So. 2d 1230, 1236 (Fla. 

1st DCA 1978) (disapproved on other grounds by Fla. Home 

Builders Ass’n v. Dep’t of Labor & Emp. Sec., 412 So. 2d 351 

(Fla. 1982))). 

74.  Without question, standing and the timely filing of a 

petition are jurisdictional.  See State of Fla., Dep’t of Health 

& Rehab. Servs. v. Alice P., 367 So. 2d 1045, 1052-53 (Fla. 1st 

DCA 1979); see also Abbott Labs. v. Mylan Pharm., Inc., 15 

So. 3d 642, 651 n.2 (Fla. 1st DCA 2009).   

75.  The Department strenuously argues that a petitioner 

must have standing during the window in which a petition may be 

filed, and that the lack of such standing is fatal to a rule 

challenge.  Citing, Alice P., 367 So. 2d at 1053 (“Failure to 

file a valid petition or request within that . . . period is 

grounds for dismissal upon proper motion directed to 

jurisdiction.”).  Here, the Department argues that Baywood must 

have met the statutory “three threshold prerequisites” by no 
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later than March 24, 2015, the day Baywood filed its petition, 

and that since it did not, the Division lacks jurisdiction to 

entertain the instant challenge. 

76.  Alice P. involved a challenge to the Florida 

Department of Health and Rehabilitative Services’ adoption of 

rules concerning abortion funding.  367 So. 2d at 1048.  The 

Alice P. court held that because Alice P. was not pregnant at 

the time of filing her challenge petition and because her 

chances or intentions of getting pregnant again were based on 

speculation and conjecture, she could not demonstrate any “real 

and immediate injury” necessary to make her a “substantially 

affected party” as required by section 120.56(1)(a), Florida 

Statutes.  

77.  Citing Alice P., the Department concludes Baywood is 

not a “substantially affected” party because it did not possess 

a certificate of nursery registration for the cultivation of 

more than 400,000 plants on the date it filed its rule challenge 

petition.  In other words, as the Department put it at final 

hearing, Baywood was not “pregnant” when its petition was filed. 

78.  The Alice P. court relied on Florida Department of 

Offender Rehabilitation v. Jerry, 353 So. 2d 1230 (Fla. 1st 

DCA), cert. denied, 359 So. 2d 1215 (Fla. 1978).  Jerry, like 

Alice P., hinged in part on the future actions or intentions of 

the petitioning party.  In Jerry, an inmate filed a petition 
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challenging a prison rule streamlining procedures for fact 

finding by prison officials of alleged inmate offenses.  Id. at 

1230-1231.  The inmate, Jerry, had been found guilty of an 

assault on another inmate and, by the time Jerry filed his 

petition challenging the rule, Jerry had already served his 

penalty.  Id. at 1235. 

79.  The First District Court of Appeal held that Jerry 

lacked standing because he could not demonstrate an injury of 

“sufficient immediacy and reality.”  Id. at 1232, 1235 (“[Jerry] 

failed to demonstrate, either at the time his petition for 

administrative relief was filed or at the time of the hearing, 

that he was then serving disciplinary confinement or that his 

existing prison sentence had been subjected to loss of gain-

time.”) (emphasis added).  Just as the Alice P. court found the 

odds of a future pregnancy too speculative, the Jerry court 

declined to presume that Jerry would again violate the rules and 

commit another assault.  Id. at 1236. 

80.  Jerry and Alice P. dictate that a rule challenger 

cannot be “substantially affected” if he or she was previously 

injured by the challenged rule but is no longer so affected at 

the time of the rule challenge and is unlikely to be affected in 

the future.   

81.  The circumstances presented in Jerry and Alice P. are 

the converse of the facts presented in the matter sub judice.  
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In Jerry and Alice P., standing existed at some time prior to 

the filing of the rule challenges, but was subsequently lost, 

since no real and immediate “injury in fact” remained by the 

time of hearing.  Here, Baywood may not have met all three 

statutory prerequisites to apply for D.O. approval when it filed 

its rule challenge petition.  However, by the time of hearing 

DACS had issued Baywood a Certificate of Nursery Registration to 

cultivate more than 400,000 plants, thereby rendering Baywood 

eligible to apply for D.O. approval.
5/
 

82.  Access to a rule challenge is a forward-looking 

concept,
6/
 not to be confused with prevailing on the merits.  

Guardian Interlock, Inc. v. Dep’t. of High. Saf. & Motor Veh., 

Case No. 13-3685RX (Fla. DOAH Jan. 10, 2014), ¶ 152.  As 

observed by Judge Meale in Guardian, in “substantial interest” 

cases, the question is whether, at the outset, the party’s 

substantial interests “could be” affected by the proposed agency 

action, St. John's Riverkeeper, Inc. v. St. Johns River Water 

Management District, 54 So. 3d 1051, 1054 (Fla. 5th DCA 2011) 

(citing Peace River/Manasota Regional Water Supply Authority v. 

IMC Phosphates Co., 18 So. 3d 1079, 1084 (Fla. 2d DCA 2009)), or 

whether, at the outset, the party’s substantial interests “could 

reasonably be affected by the proposed activities.”  Palm Beach 

Cnty. Envtl. Coal. v. Dep't of Envtl. Prot., 14 So. 3d 1076, 

1078 (Fla. 4th DCA 2009) (citing Peace River/Manasota, at 1084). 
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83.  Unlike the petitioners in Alice P. and Jerry, the 

potential adverse impact on Baywood imposed by the Proposed 

Rules create more than a sufficient probability that Baywood 

will suffer real and immediate injury regardless of the status 

of Baywood’s nursery registration when it filed its Petition.  

At hearing Baywood established that it intends to apply for D.O. 

approval and that it currently meets all statutory criteria to 

be able to do so once the Department adopts final rules.   

84.  Baywood’s future application will be approved or 

denied by the Department in accordance with the rules under 

challenge.  In essence, Baywood will be vying for a one-time 

opportunity to obtain one of five coveted, exclusive, and 

potentially very valuable D.O. franchises to be awarded by the 

Department.  Since the approval or denial of its application 

will “substantially affect” Baywood, Baywood has established its 

standing to maintain this challenge.  Bio-Med. Applications of 

Ocala v. Off. of Cmty. Med. Facilities, 374 So. 2d 88 (Fla. 1st 

DCA 1979). 

VI.  Burden of Proof and Applicable Legal Standards 

85.  The party challenging a proposed agency rule has the 

burden of going forward.  The agency then has the burden to 

prove by a preponderance of the evidence that the proposed rule 

is not an invalid exercise of delegated legislative authority as 

to the objections raised.  § 120.56(2)(a), Fla. Stat.  When any 
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substantially affected person seeks a determination of the 

invalidity of a proposed rule pursuant to section 120.56(2), the 

proposed rule is not presumed to be valid or invalid.  

§ 120.56(2)(b), Fla. Stat. 

86.  A petitioner satisfies its burden of going forward by 

establishing a factual basis for the objections to the proposed 

rule.  See St. Johns River Water Mgmt. Dist. v. Consol.-Tomoka 

Land Co., 717 So. 2d 72, 76 (Fla. 1st DCA 1998) (superseded on 

other grounds by chapter 99-379, §§ 2, 3, Laws of Fla.).  This 

requires the petitioner to offer more than mere conclusions or 

allegations that a rule is arbitrary or capricious or is an 

invalid exercise of delegated legislative authority in some 

other way.  See Combs Oil Co. v. Dep’t of Fin. Servs., Div. of 

State Fire Marshall, Case No. 11-3627RP, ¶ 14 (Fla. DOAH Mar. 9, 

2012).  Rather, the petitioner must offer expert testimony, 

documentary evidence, or other competent evidence — otherwise, 

the petitioner’s objections amount to nothing more than 

conjecture and speculation.  Id.  Only after the petitioner has 

met its burden of going forward does the burden shift to the 

agency to demonstrate by a preponderance of the evidence that 

the proposed rule is not an invalid exercise of delegated 

legislative authority as to the objections raised.  

§ 120.56(2)(a), Fla. Stat. 
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87.  Section 120.52(8) defines what constitutes an “invalid 

exercise of delegated legislative authority”: 

(8)  “Invalid exercise of delegated 

legislative authority” means action that 

goes beyond the powers, functions, and 

duties delegated by the Legislature.  A 

proposed or existing rule is an invalid 

exercise of delegated legislative authority 

if any one of the following applies: 

 

(a)  The agency has materially failed to 

follow the applicable rulemaking procedures 

or requirements set forth in this chapter; 

 

(b)  The agency has exceeded its grant of 

rulemaking authority, citation to which is 

required by s. 120.54(3)(a)1.; 

 

(c)  The rule enlarges, modifies, or 

contravenes the specific provisions of law 

implemented, citation to which is required 

by s. 120.54(3)(a)1.; 

 

(d)  The rule is vague, fails to establish 

adequate standards for agency decisions, or 

vests unbridled discretion in the agency; 

 

(e)  The rule is arbitrary or capricious.  A 

rule is arbitrary if it is not supported by 

logic or the necessary facts; a rule is 

capricious if it is adopted without thought 

or reason or is irrational; or 

 

(f)  The rule imposes regulatory costs on 

the regulated person, county, or city which 

could be reduced by the adoption of less 

costly alternatives that substantially 

accomplish the statutory objectives. 

 

A grant of rulemaking authority is necessary 

but not sufficient to allow an agency to 

adopt a rule; a specific law to be 

implemented is also required.  An agency may 

adopt only rules that implement or interpret 

the specific powers and duties granted by 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
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the enabling statute.  No agency shall have 

authority to adopt a rule only because it is 

reasonably related to the purpose of the 

enabling legislation and is not arbitrary 

and capricious or is within the agency’s 

class of powers and duties, nor shall an 

agency have the authority to implement 

statutory provisions setting forth general 

legislative intent or policy.  Statutory 

language granting rulemaking authority or 

generally describing the powers and 

functions of an agency shall be construed to 

extend no further than implementing or 

interpreting the specific powers and duties 

conferred by the enabling statute. 

 

88.  The Department's interpretation of section 381.986, a 

statute it is charged with administering, is entitled to great 

deference.  Verizon Fla., Inc. v. Jacobs, 810 So. 2d 906, 908 

(Fla. 2002); Bellsouth Telecomms., Inc. v. Johnson, 708 So. 2d 

594, 596 (Fla. 1998).  The deference to an agency interpretation 

of a statute it is charged with enforcing applies even if other 

interpretations or alternatives exist.  Atl. Shores Resort v. 

507 S. St. Corp., 937 So. 2d 1239, 1245 (Fla. 3d DCA 2006); 

Miles v. Fla. A & M Univ., 813 So. 2d 242, 245 (Fla. 1st DCA 

2002); Int. Improv. Tr. Fd. v. Levy, 656 So. 2d 1359, 1364 

(Fla. 1st DCA 1995).  When an agency committed with authority to 

implement a statute construes the statute in a permissible way, 

that interpretation must be sustained even though another 

interpretation may be possible or even, in the view of some, 

preferable.  Humhosco, Inc. v. Dep’t of Health and Rehab. Svcs., 

476 So. 2d 258, 261 (Fla. 1st DCA 1985). 
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89.  Historically, courts have given deference to agencies 

based on agency expertise in the areas regulated.  See, e.g., 

Wallace Corp. v. City of Miami Beach, 793 So. 2d 1134 (Fla. 1st 

DCA 2001) (noting that an agency’s construction of a statute it 

is given power to administer will not be overturned unless 

clearly erroneous).  Traditionally, agencies generally have more 

expertise in a specific area they are charged with overseeing, 

and courts have noted the benefit of the agency’s technical 

and/or practical experience in its field.  Rizov v. Bd. of 

Prof’l Eng’rs, 979 So. 2d 979 (Fla. 3d DCA 2008). 

90.  Stated otherwise, an agency is accorded broad 

discretion and deference in the interpretation of the statutes 

which it administers, and an agency's interpretation should be 

upheld when it is within a range of permissible interpretations 

and unless it is clearly erroneous.  Pan Am. World Airways, Inc. 

v. Fla. Pub. Serv. Comm’n, 427 So. 2d 716 (Fla. 1983); see also 

Bd. of Podiatric Med. v. Fla. Med. Ass’n, 779 So. 2d 658, 660 

(Fla. 1st DCA 2001).   

91.  Notwithstanding the deference owed to the Department’s 

interpretation of section 381.986, it has no authority as a 

matter of law to further limit a statutory term beyond its plain 

meaning.  Courts employ a fundamental precept arising from the 

separation of powers doctrine that an agency may not redefine 

statutory terms to modify the meaning of a statute.  See Campus 
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Commc'ns, Inc. v. Dep't of Rev., 473 So. 2d 1290 (Fla. 1985) 

(department rule defining "newspaper" for purposes of a 

statutory sales tax exemption invalid for adding criteria to 

statute); see also State, Dep’t of Bus. Reg. v. Salvation Ltd. 

Inc., 452 So. 2d 65 (Fla. 1st DCA 1984) (providing that a rule 

which added a fifth criterion that meals must be prepared and 

cooked on the premises to the existing statutory criteria for a 

special restaurant beverage license “enlarged upon the statutory 

criteria and, thus, exceeded the ‘yardstick’ laid down by the 

legislature”); Pedersen v. Green, 105 So. 2d 1 (Fla. 1958) 

(where statute excepted “feed” from sales tax, agency cannot 

adopt rule limiting exemption to feed for animals kept for 

agricultural purposes thereby excluding feed for zoo animals).  

Nor may an agency apply a construction which conflicts with the 

plain language of the statute.  Holly v. Auld, 450 So. 2d 217, 

219 (Fla. 1984) (citing A.R. Douglass, Inc. v. McRainey, 102 

Fla. 1141, 1144, 137 So. 157, 159 (1931)). 

VII.  The Merits of Baywood’s Challenge 

92.  An agency is empowered to adopt rules where there is 

both (1) a statutory grant of rulemaking authority, or statutory 

language explicitly authorizing or requiring the agency to adopt 

rules, and (2) a specific law to be implemented.  Whiley v. 

Scott, 79 So. 3d 702, 710 (Fla. 2011).  The Legislature 

delegates rulemaking authority to agencies because agencies 
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generally have expertise in the particular area for which they 

are given oversight.  Id. 

93.  Section 381.986 embodies both the statutory authority 

for and the law implemented by the Proposed Rules.  Section 

381.986 states, in pertinent part: 

(5)  DUTIES OF THE DEPARTMENT.—By January 1, 

2015, the department shall: 

 

(a)  Create a secure, electronic, and online 

compassionate use registry for the 

registration of physicians and patients as 

provided under this section.  The registry 

must be accessible to law enforcement 

agencies and to a dispensing organization in 

order to verify patient authorization for 

low-THC cannabis and record the low-THC 

cannabis dispensed.  The registry must 

prevent an active registration of a patient 

by multiple physicians. 

 

(b)  Authorize the establishment of five 

dispensing organizations to ensure 

reasonable statewide accessibility and 

availability as necessary for patients 

registered in the compassionate use registry 

and who are ordered low-THC cannabis under 

this section, one in each of the following 

regions:  northwest Florida, northeast 

Florida, central Florida, southeast Florida, 

and southwest Florida.  The department shall 

develop an application form and impose an 

initial application and biennial renewal fee 

that is sufficient to cover the costs of 

administering this section.  An applicant 

for approval as a dispensing organization 

must be able to demonstrate: 

 

1.  The technical and technological ability 

to cultivate and produce low-THC cannabis.  

The applicant must possess a valid 

certificate of registration issued by the 

Department of Agriculture and Consumer 
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Services pursuant to s. 581.131 that is 

issued for the cultivation of more than 

400,000 plants, be operated by a nurseryman 

as defined in s. 581.011, and have been 

operated as a registered nursery in this 

state for at least 30 continuous years. 

 

2.  The ability to secure the premises, 

resources, and personnel necessary to 

operate as a dispensing organization. 

 

3.  The ability to maintain accountability 

of all raw materials, finished products, and 

any byproducts to prevent diversion or 

unlawful access to or possession of these 

substances. 

 

4.  An infrastructure reasonably located to 

dispense low-THC cannabis to registered 

patients statewide or regionally as 

determined by the department. 

 

5.  The financial ability to maintain 

operations for the duration of the 2-year 

approval cycle, including the provision of 

certified financials to the department.  

Upon approval, the applicant must post a 

$5 million performance bond. 

 

6.  That all owners and managers have been 

fingerprinted and have successfully passed a 

level 2 background screening pursuant to 

s. 435.04. 

 

7.  The employment of a medical director who 

is a physician licensed under chapter 458 or 

chapter 459 to supervise the activities of 

the dispensing organization. 

 

(c)  Monitor physician registration and 

ordering of low-THC cannabis for ordering 

practices that could facilitate unlawful 

diversion or misuse of low-THC cannabis and 

take disciplinary action as indicated. 

 

(d)  Adopt rules necessary to implement this 

section. 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.131.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.131.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.011.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.011.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0435/Sections/0435.04.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0435/Sections/0435.04.html
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(6)  DISPENSING ORGANIZATION.—An approved 

dispensing organization shall maintain 

compliance with the criteria demonstrated 

for selection and approval as a dispensing 

organization under subsection (5) at all 

times.  Before dispensing low-THC cannabis 

to a qualified patient, the dispensing 

organization shall verify that the patient 

has an active registration in the 

compassionate use registry, the order 

presented matches the order contents as 

recorded in the registry, and the order has 

not already been filled.  Upon dispensing 

the low-THC cannabis, the dispensing 

organization shall record in the registry 

the date, time, quantity, and form of low-

THC cannabis dispensed. 

 

A.  The Negotiated Rulemaking Process 

94.  Baywood relies in large part on allegations relating 

to the negotiated rulemaking process to support this rule 

challenge.  More specifically, Baywood challenges the selection 

and composition of the negotiated rulemaking committee, the 

negotiated rulemaking process, and Baywood’s and Master Growers’ 

alleged exclusion from the negotiated rulemaking process. 

95.  In section 120.54, the Florida Legislature set forth 

detailed parameters for the agency rulemaking process.  Included 

within section 120.54 is the option for an agency to use the 

“negotiated rulemaking” process in promulgating rules.  Section 

120.54(2) provides in relevant part: 

(d)1.  An agency may use negotiated 

rulemaking in developing and adopting rules.  

The agency should consider the use of 

negotiated rulemaking when complex rules are 

being drafted or strong opposition to the 
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rules is anticipated.  The agency should 

consider, but is not limited to considering, 

whether a balanced committee of interested 

persons who will negotiate in good faith can 

be assembled, whether the agency is willing 

to support the work of the negotiating 

committee, and whether the agency can use 

the group consensus as the basis for its 

proposed rule.  Negotiated rulemaking uses a 

committee of designated representatives to 

draft a mutually acceptable proposed rule. 

 

2.  An agency that chooses to use the 

negotiated rulemaking process described in 

this paragraph shall publish in the Florida 

Administrative Register a notice of 

negotiated rulemaking that includes a 

listing of the representative groups that 

will be invited to participate in the 

negotiated rulemaking process.  Any person 

who believes that his or her interest is not 

adequately represented may apply to 

participate within 30 days after publication 

of the notice.  All meetings of the 

negotiating committee shall be noticed and 

open to the public pursuant to the 

provisions of this chapter.  The negotiating 

committee shall be chaired by a neutral 

facilitator or mediator. 

 

3.  The agency’s decision to use negotiated 

rulemaking, its selection of the 

representative groups, and approval or 

denial of an application to participate in 

the negotiated rulemaking process are not 

agency action.  Nothing in this subparagraph 

is intended to affect the rights of an 

affected person to challenge a proposed rule 

developed under this paragraph in accordance 

with s. 120.56(2). 

 

96.  The statute’s plain language addressing negotiated 

rulemaking unequivocally evidences the Legislature’s intent that 

the selection and composition of a negotiated rulemaking 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.56.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.56.html
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committee, the negotiated rulemaking process, and a party’s 

exclusion from the negotiated rulemaking process cannot be 

grounds for challenging or invalidating a proposed rule.  This 

intent is underscored by the legislative history behind the 

enactment of the “not agency action” language, which reads: 

The amendment to s. 120.54(2)(d), F.S., 1996 

Supp., creates a new paragraph 3.  It 

clarifies that an agency’s decision to 

utilize negotiated rulemaking, its selection 

of representative groups, and its approval 

or denial of applications to participate in 

the negotiated rulemaking process are not 

actions that constitute “agency action.”  

Agency action normally may be challenged in 

the DOAH and, upon appeal, to the District 

Court of Appeal.  The clarification that 

these types of determinations in the 

negotiated rulemaking process are not agency 

action restricts the ability to challenge 

those determinations, but persons still may 

challenge a proposed rule.  The amendment is 

in keeping with the standard used for 

mediation under the act.  

Ch. 97-176, Laws of Fla., Sen. Staff Analysis & Economic Impact 

Statement at 8 (emphasis added). 

97.  The Administrative Procedure Act delineates detailed, 

specific requirements for rulemaking, which is “a complex 

process, but . . . also a flexible one with room for agency 

discretion.”  Whiley v. Scott, supra at 720 (citing Patricia A. 

Dore, Access to Florida Administrative Proceedings, 13 Fla. St. 

U.L. Rev. 965, 988-1018 (1986)).  While chapter 120 includes 

numerous provisions agencies are required to comply with, such 
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as providing notice, holding public hearings, and publishing and 

filing proposed rules, that chapter “establishes no particular 

procedure to be followed by an agency during the original 

drafting of the proposed rule.”  Id. at 721-23 (detailing 

chapter 120’s discretionary and required rulemaking procedures).  

Put differently, the Legislature has not imposed any specific 

requirements that an agency must comply with when drafting a 

proposed rule — including when that drafting derives from the 

negotiated rulemaking process.  The resulting rule must, of 

course, be a valid exercise of delegated legislative authority; 

for example, the rule may not enlarge the law implemented, be 

vague, or be arbitrary or capricious.  See § 120.52(8), Fla. 

Stat.  But the agency has considerable discretion in how it 

drafts the rule, and a discretionary process like negotiated 

rulemaking is not one that imposes “rulemaking procedures or 

requirements” that an agency must follow to avoid invalidly 

exercising its delegated legislative authority.  See Whiley, Id. 

at 721 (noting that under section 120.54, Florida Statutes, 

agency may choose to develop proposed rule on its own, may 

choose to hold a public workshop, or may choose to utilize 

negotiated rulemaking).  

98.  Baywood asserts that the Department failed to follow 

the applicable rulemaking procedures or requirements mandated by 

section 120.54.  Specifically, Baywood contends that the 
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Department failed to convene a “balanced” committee, and that 

the members of the committee failed to adequately represent the 

interests of all other stakeholders in the formulation of the 

Proposed Rules. 

99.  Section 120.56(1)(c) provides in relevant part: 

The failure of an agency to follow the 

applicable rulemaking procedures or 

requirements set forth in this chapter shall 

be presumed to be material; however, the 

agency may rebut this presumption by showing 

that the substantial interests of the 

petitioner and the fairness of the 

proceedings have not been impaired. 

100.  At hearing, Baywood did not establish that the 

Department failed to follow the applicable rulemaking procedures 

required by chapter 120, including the manner in which it 

utilized the negotiated rulemaking process.  To the contrary, 

the evidence established that the Department considered whether 

a balanced committee could be assembled, and indeed did assemble 

such a committee.  See § 120.54(2)(d), Fla. Stat.  The 

Department worked to support the committee and used the 

committee consensus as the basis for the Proposed Rules.  See 

Id.  The Department published the required notice of negotiated 

rulemaking and of committee meetings, and the meetings were 

chaired by a neutral mediator.  See Id.  The negotiated 

rulemaking committee the Department selected was balanced and 

composed of a diverse group of stakeholders with wide-ranging 
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experience and expertise, including persons representing the 

interests of nurseries like Baywood.
7/
  Over the course of some 

26 hours the negotiated rulemaking committee conducted a 

reasoned, thoughtful, rational rulemaking process and helped 

develop a similarly reasoned, thoughtful regulatory framework 

for implementing the Act. 

B.  Definitions 

101.  The definitions provided in rule 64-4.001 are more 

than sufficient to allow applicants to know how to comply with 

the rules.  The definitions were developed with input from 

negotiated rulemaking committee members representing potential 

applicants and do not leave any doubt as to the meaning of any 

term used in the rules.  

102.  The terms “operator,” “contractual agent” and 

“inspection” do not require definition, as in this context their 

plain English meaning applies and is sufficient to enable 

applicants to understand what the rules mean and require.  These 

terms of common usage are not vague, nor do they fail to 

establish adequate standards for the Department’s decisions or 

vest unbridled discretion in the Department.
8/
  

C.  The Application Fee 

103.  Baywood asserts that with the potential for 99 

applications for D.O. approval the Department is obligated to 

adjust the proposed fee to a more reasonable amount that 



52 

 

accurately reflects the “exact number” of actual applicants.  

Baywood also posits that the members of the rulemaking 

committee, some of whom represent some of the largest nurseries 

in Florida, wanted to ensure that the initial application fee 

was “robust” enough to eliminate other nursery competition for 

D.O. approval in their region.  Finally, Baywood argues that 

upon request, an applicant’s application fee should be 

refundable. 

104.  Baywood has failed to offer any persuasive evidence 

that the $60,036 application fee is an invalid exercise of 

delegated legislative authority.  The fee amount was determined 

by dividing the estimated costs of implementing section 381.986 

by the estimated number of D.O. applicants.  In point of fact, 

it is unknown how many applications for D.O. approval will be 

submitted to the Department, and therefore an estimate must be 

used. 

105.  Baywood did not offer any competent evidence that 

would render the Department’s estimate of 15 applicants 

unreasonable.  The mere fact that substantially more than 15 

nurseries may be eligible to apply does not invalidate the 

Department’s estimate.  Rather, the 15-applicant estimate 

developed at the negotiated rulemaking sessions is a reasonable, 

rational estimate based on sound input and should allow the 
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Department to recover its costs of administering the statute, as 

required by the Act. 

106.  Baywood presented no evidence to support its theory 

that grower members of the committee had nefarious intent in 

estimating the number of potential applicants in order to 

inflate the application fee. 

107.  As to the argument that application fees should be 

refundable, the Department does not have the statutory spending 

authority to refund the application fee, nor does the Act confer 

the power to refund fees.  Agencies are creatures of statute and 

have only those powers conferred on them by the Legislature.  

State of Fla., Dep’t of Envtl. Reg. v. Puckett Oil Co., 577 

So. 2d 988, 991 (Fla. 1st DCA 1991).  The Florida Constitution; 

chapter 215, Florida Statutes; and the rules implementing that 

chapter impose specific limitations on how an agency may spend 

its money, including that agencies may not spend – even to 

refund – money unless the expenditure is expressly authorized by 

the Legislature.  See, e.g., § 215.31, Fla. Stat. 

108.  Finally, Baywood waived any right to challenge this 

aspect of proposed rule 64-4.002, as Baywood failed to submit a 

lower cost regulatory alternative — which is a precondition to 

challenging the rule on the grounds relating to the regulatory 

costs imposed.  See § 120.541(1), Fla. Stat.; Fla. Bd. of Med. 

v. Fla. Acad. of Cosmetic Surg., Inc., 808 So. 2d 243, 258 (Fla. 
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1st DCA 2002) (superseded on other grounds by ch. 2003-94 

§§ land 3, Laws of Fla., as noted in Dep’t of Health v. Merritt, 

919 So. 2d 561, 564 (Fla. 1st DCA 2006)). 

D.  Certified Financial Statements 

109.  Baywood next argues that rule 64-4.002(2)(f)1. 

misinterprets the statutory requirement of certified financials, 

and therefore the rule violates section 120.52(8)(d)-(e).  

Specifically, Baywood contends that while the Act requires the 

submission of certified financials to the Department, the Act 

neither mandates exactly when the applicant or D.O. must submit 

those certified financials to the Department nor dictates how 

far back in time, if at all, the certified financials must date.  

According to Baywood, the plain meaning of the Act dictates that 

certified financials should be submitted two years after the 

D.O. has been in existence, because the Act states that 

certified financials must demonstrate an applicant’s ability to 

sustain two years of operation as a D.O.  For the reasons set 

forth below, Baywood’s arguments in this regard are unpersuasive 

and are rejected.   

110.  The requirement that applicants submit certified 

financials with their application is a reasonable, rational 

interpretation of a statute the Department is charged with 

implementing.  Section 381.986(5)(b)1. provides, 
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An applicant for approval as a dispensing 

organization must be able to demonstrate  

. . . [t]he financial ability to maintain 

operations for the duration of the 2-year 

approval cycle, including the provision of 

certified financials to the department.  

Upon approval, the applicant must post a 

$5 million performance bond. 

(Emphasis added).  The next subsection, titled “Dispensing 

Organization,” provides, “An approved dispensing organization 

shall maintain compliance with the criteria demonstrated for 

selection and approval as a dispensing organization under 

subsection (5) at all times.”  § 381.986(6), Fla. Stat. 

(emphasis added). 

111.  Contrary to Baywood’s interpretation of this 

provision, the only logical way to read the provision is as the 

Department does:  as requiring an applicant to, at the time of 

application, submit certified financials as part of 

demonstrating its financial ability to maintain operations for 

the two-year approval cycle if selected to be a D.O.  Here, the 

statute lists two items an applicant must furnish:  certified 

financials and a performance bond.  Significantly, the provision 

specifies that the performance bond must be posted “[u]pon 

approval” — but does not include that condition precedent “upon 

approval” when imposing the certified financials requirement.  

Under long-standing statutory construction principles, certified 

financials are not required to be furnished “upon approval,” but 
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at another time.  See S. Alliance for Clean Energy v. Graham, 

113 So. 3d 742, 749 (Fla. 2013) (construing statute by applying 

doctrines of negative implication and in pari materia). 

112.  The Department’s interpretation also comports with 

statutory construction principles by avoiding an absurd result.  

See Barber v. State, 988 So. 2d 1170, 1174 (Fla. 4th DCA 2008).  

It is logical to read the statute as requiring an applicant to 

submit certified financials with its application because that 

allows the applicant’s financial ability to be assessed; it 

would be absurd to construe the statute as requiring certified 

financials to be submitted only after an applicant is selected 

to become a D.O., particularly after two years of cultivating, 

processing, and dispensing product to qualified patients as 

Baywood asserts.  At that point, the Department would already 

have evaluated the company’s application, and any information 

revealed after-the-fact in certified financials would do nothing 

to help this assessment. 

113.  The Department has reasonably interpreted the Act to 

require certified financials to be submitted with the 

application.  The Department has no authority to omit that 

statutory requirement from the proposed rules. 

E.  The Performance Bond 

114.  The performance bond is intended to ensure the 

security of “performance” by a D.O.  The Department created the 
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performance bond form and its terms and conditions based largely 

upon the Prior Final Order.  Baywood argues that while the Act 

demands that applicants post a $5 million performance bond upon 

approval, the Act includes none of the specific terms and 

conditions created by the Department and included on the 

performance bond form. 

115.  By definition, a performance bond is designed to 

guarantee performance, and the performance bond required by the 

Act is no different from any other performance bond.  A 

performance bond is a contract in which one party (the surety) 

guarantees to another party (the obligee — here, the Department) 

that a third party (the principal — here, the D.O.) will 

complete the work under the bonded agreement.  See Shannon R. 

Ginn Constr. Co. v. Reliance Ins. Co., 51 F. Supp. 2d 1347, 1350 

(S.D. Fla. 1999); Am. Home Assurance Co. v. Larkin Gen. Hosp., 

Ltd., 593 So. 2d 195, 197, 198 (Fla. 1992).  As concluded in the 

Prior Final Order, by requiring a performance bond in the amount 

of $5 million, the Legislature unquestionably intended the bond 

to cover losses to cure a D.O.’s default and ensure complete 

performance of the license term obligation, including loss to 

patients whose needs may otherwise not be met.  Costa ¶ 111. 

116.  Finally, the Proposed Rules’ bond provisions comport 

with the Prior Final Order in that the new provisions assure 

performance by fulfilling approved application requirements and 
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not defaulting, as a performance bond would be expected to do.  

A bond that could be invoked only upon a D.O.’s license 

revocation, as Baywood believes is appropriate, would ignore the 

potential “significant delays in appointing a new dispensing 

organization and having it become operational” should a D.O. 

default and “dilute[] the purpose and effect of the required 

performance bond to the point that ‘performance’ is not being 

bonded.”  Costa, ¶¶ 65, 110. 

117.  A D.O. is not without recourse if it disagrees with 

the Department revoking the D.O.’s approval or invoking the 

bond:  such an event would be agency action, and the D.O. could 

pursue administrative review under chapter 120, Florida 

Statutes.  See e.g., § 120.569, Fla. Stat.  

118.  Here, too, Baywood essentially challenges the Act’s 

requirements, not the Proposed Rules’ requirements.  The Act 

expressly requires each approved dispensing organization to 

furnish a $5 million performance bond.  § 381.986(5)(b)5., Fla. 

Stat.  The Department has reasonably interpreted its statutory 

obligation and the Proposed Rules appropriately codify that 

statutory charge. 

F.  Inspection and License Revocation 

119.  Baywood challenges proposed rule 64-4.004 governing 

the revocation of D.O. approval, and proposed rule 64-4.005 

governing the inspection of D.O. facilities.  With respect to 
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proposed rule 64-4.004, Baywood asserts that it fails to set 

forth minimum thresholds and parameters for revocation, and as 

to both rules, Baywood faults them for failing to provide an 

appeal mechanism for challenging a failed inspection or 

revocation of D.O. approval. 

120.  Proposed rule 64-4.004 provides as follows: 

64-4.004 Revocation of Dispensing 

Organization Approval. 

 

(1)  The department shall revoke its 

approval of the Dispensing Organization if 

the Dispensing Organization does any of the 

following: 

 

(a)  Cultivates low-THC cannabis before 

obtaining department authorization; 

 

(b)  Knowingly dispenses Derivative Product 

to an individual other than a qualified 

patient or a qualified patient’s legal 

representative without noticing the 

department and taking appropriate corrective 

action; 

 

(2)  The department may revoke its approval 

of the Dispensing Organization if any of the 

following failures impact the accessibility, 

availability, or safety of the Derivative 

Product and are not corrected within 30 

calendar days after notification to the 

Dispensing Organization of the failure; 

 

(a)  Failure to comply with the requirements 

in Section 381.986, F.S., or this rule 

chapter; 

 

(b)  Failure to implement the policies and 

procedures or comply with the statements 

provided to the department with the original 

or renewal application; 
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(3)  The department may revoke its approval 

of the Dispensing Organization for failure 

to meet the following deadlines if failure 

is not corrected within 10 calendar days: 

 

(a)  Failure to seek Cultivation 

Authorization within 75 calendar days of 

application approval; or 

 

(b)  Failure to begin dispensing within 210 

calendar days of being granted the 

Cultivation Authorization requested in 

subsection 64-4.005(2), F.A.C. 

 

121.  As to proposed rule 64-4.005, Baywood contends that 

D.O.’s are unable to know against what standards exactly the 

Department is inspecting their facilities and against what 

measurable thresholds the facilities are being assessed.  

Baywood further argues that, for a given inspection of “any 

portion of the facility,” the Department has failed to set forth 

minimum thresholds for a passing inspection of each “portion of 

the facility.” 

122.  Proposed rule 64-4.005(1) provides that:  

Submission of an application for Dispensing 

Organization approval or renewal constitutes 

permission for entry by the department at 

any reasonable time during the approval or 

renewal process, into any Dispensing 

Organization facility to inspect any portion 

of the facility; review the records required 

pursuant to Section 381.986, F.S., or this 

chapter; and identify samples of any low-THC 

cannabis or Derivative Product for 

laboratory analysis, the results of which 

shall be forwarded to the department.  All 

inspectors shall follow the Dispensing 

Organization’s Visitation Protocol when 

conducting any inspection.   



61 

 

123.  At hearing, Baywood failed to present any persuasive 

evidence that proposed rules 64-4.004 and 64-4.005 are an 

invalid exercise of delegated legislative authority.  Rather, 

the undersigned finds that those rules appropriately implement 

the Act’s directive that a D.O. maintains compliance with the 

statutory criteria for selection at all times.  § 386.981(6), 

Fla. Stat.  The Department, therefore, needs a mechanism to 

determine whether such compliance is occurring and to take 

action if a failure to comply occurs. 

124.  Both of the above rules fairly and adequately inform 

D.O.’s of what is expected of them and what will happen if they 

fail to meet the Act’s and the rules’ requirements.  Rule 64-

4.005 unambiguously explains what may be inspected (any portion 

of the facility, the records required by the Act and the rules, 

and product) and what standards will be applied (the Department 

will inspect for violations of the Act or the rules).  And rule 

64-4.004 clearly delineates the circumstances under which a D.O. 

approval will or may be revoked and provides specific time 

periods for curing such a violation.  

125.  Finally, the Department has no authority under the 

Act to create a separate appeal process for challenging the 

revocation of D.O. approval or inspection failure.  Moreover, 

there is no need for the Department to create an appeal process 

for inspection failure or license revocation, as such a process 
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already is provided in chapter 120, which authorizes any 

licensee whose license has been revoked to challenge agency 

action. 

G.  Application Evaluation and Scoring 

126.  Baywood next claims that the application and 

scorecard forms and the corresponding portions of rule 64-4.002 

as drafted by the Department neglect to detail for applicants 

exactly how and by what methodology the Department will select 

the D.O. in each of the five regions.  Without any defined 

scoring or weighting mechanism, Baywood argues, it is unclear 

how the Department will objectively assess the total points 

awarded to applicants and within each category and subcategory 

on the scorecard in the scoring matrix. 

127.  The application form developed by the Department, 

incorporated by reference in proposed rule 64-4.002, assigns 

relative weight to the five major categories (cultivation, 

processing, dispensing, medical director, and financials), and 

within three of those categories (cultivation, processing, 

dispensing) subcategories are identified and assigned relative 

weights. 

128.  The weighting system clearly set forth in the 

application form sufficiently informs would-be applicants as to 

the relative importance of each category and subcategory.  The 

decision not to assign weights or percentages to individual 
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items (as opposed to categories and subcategories) was made by 

the negotiated rulemaking committee, is reasonable, and does not 

vest unbridled discretion in the Department.  The application 

form and scorecards, in conjunction with the proposed rule, 

adequately inform D.O. applicants as to criteria to be 

considered and comparatively evaluated among competing 

applicants.  In developing this evaluation system, the 

Department was guided by the Prior Final Order, which concluded 

that the Act required the Department to undertake a comparative, 

qualitative review of each applicant.  Costa, ¶¶ 84-87. 

H.  Biennial Renewal Fee 

129.  Finally, Baywood asserts that the failure to include 

renewal costs and fees in the proposed rules is in contravention 

of the Act, is arbitrary and capricious, and fails to establish 

adequate standards for agency decisions, vesting unbridled 

discretion in the Department regarding such fee.  According to 

Baywood, D.O. applicants are entitled to know the financial 

burden to be imposed by the renewal fee. 

130.  Baywood’s contention in this regard is rejected.  The 

Act requires that the cost of administering the program be borne 

by the imposition of initial and renewal fees.  Inasmuch as the 

biennial renewal fee will not be assessed until two years 

following D.O. approval, it would be impossible at this point in 

time for the Department to determine the appropriate amount of 
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the renewal fee.  The failure to include the specific amount of 

the biennial renewal fee within the proposed rules does not 

render them defective. 

CONCLUSION 

131.  With due deference to the Department’s interpretation 

of the statute the Department is charged with implementing, it 

is concluded that the Proposed Rules are a reasonable, rational 

interpretation of the Department’s rulemaking authority that is 

clearly conferred by and consistent with the Department’s 

general duties under the Compassionate Medical Cannabis Act, 

section 381.986. 

132.  Further, the Department’s interpretation of the 

statute it is responsible for implementing is consistent with 

the Department’s general duties under section 381.0011(2).  The 

Proposed Rules do not enlarge, modify, or contravene the 

authority and discretion granted to the Department in section 

381.986. 

133.  The Department has been vested with the important 

responsibility to develop the regulatory platform for 

implementation of the Compassionate Medical Cannabis Act.  While 

the Department’s first attempt to do so was unsuccessful, the 

fruit of its second effort, which was well-reasoned, 

deliberative, and thorough, represents a rational and coherent 

regulatory framework. 
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ORDER 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is ORDERED that proposed rules 64-4.001, 64-4.002, 64-

4.004, and 64-4.005 do not constitute an invalid exercise of 

delegated legislative authority.  Accordingly, Baywood’s 

Petition is dismissed.  

DONE AND ORDERED this 27th day of May, 2015, in 

Tallahassee, Leon County, Florida. 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of May, 2015. 

 

 

ENDNOTES 

 
1/
  Unless otherwise noted, all statutory references are to the 

2014 version of the Florida Statutes. 

 
2/
  At one point, this case was consolidated with a rule 

challenge brought by the Medical Cannabis Trade Association of 

Florida, LLC (MCTA), Case No. 15-1693RP.  MCTA voluntarily 

dismissed its petition prior to final hearing. 

 
3/
  The untitled document lists 98 Florida nurseries having a 

“total inventory” of at least 400,000 plants, presumably as of 

January 9, 2015, the date the document was revised.  The 
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document also includes the “registration date” for each of the 

nurseries listed.  The undersigned notes that 10 of the 

nurseries on the list have registration dates that are less than 

30 years prior to January 9, 2015. 

 
4/
  Section 381.986(5)(b) provides that the cost of administering 

the Act shall be covered by both initial application fees and 

biennial renewal fees.  If indeed the Department’s estimate of 

D.O. applications is low, any excess funds received from initial 

application fees can be applied to the calculation of the 

biennial renewal fees, since the number of biennial renewals is 

fixed at five. 

 
5/
  The undersigned rejects the Department’s contention that a 

petitioner’s standing to bring a rule challenge is fixed as of 

the date the petition is filed.  Rather, as noted in Jerry, a 

petitioner may demonstrate injury either at the time the 

petition is filed or at the time of the hearing.  Fla. Dep’t. of 

Offender Rehab. v. Jerry, supra., at 1235. 

 
6/
  Forward-looking decisions on access to rule challenges 

include Department of Administration v. Harvey, 356 So. 2d 323 

(Fla. 1st DCA 1977); Professional Firefighters of Florida, Inc. 

v. Department of Health and Rehabilitative Services, 396 So. 2d 

1194 (Fla. 1st DCA 1981); Montgomery v. Department of Health and 

Rehabilitative Services, 468 So. 2d 1014 (Fla. 1st DCA 1985); 

Cole Vision Corp. v. Department of Business and Professional 

Regulation, 688 So. 2d 404 (Fla. 1st DCA 1997); and NAACP v. 

Board of Regents, 863 So. 2d 294 (Fla. 2003). 

 
7/
  Baywood itself did not apply to be part of the negotiated 

rulemaking committee. 

 
8/
  The Legislature used the closely related terms “operated” and 

“operations” in the Act, and did not deem it necessary to define 

the meaning of those terms within the Act. 
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NOTICE OF RIGHT TO JUDICIAL REVIEW 

A party who is adversely affected by this Final Order is 

entitled to judicial review pursuant to section 120.68, Florida 

Statutes.  Review proceedings are governed by the Florida Rules 

of Appellate Procedure.  Such proceedings are commenced by 

filing the original notice of administrative appeal with the 

agency clerk of the Division of Administrative Hearings within 

30 days of rendition of the order to be reviewed, and a copy of 

the notice, accompanied by any filing fees prescribed by law, 

with the clerk of the District Court of Appeal in the appellate 

district where the agency maintains its headquarters or where a 

party resides or as otherwise provided by law. 
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Megan S. Reynolds

From: Chris Bryant <cbryant@ohfc.com>
Sent: Monday, August 10, 2015 10:58 AM
To: 'Bush, Amanda'
Subject: Return of Miller and Sons Application

Amanda- 
 
As you may have learned by now, Ed Miller and Sons did not file a petition challenging the 
Department’s decision to reject its application for approval of a Low-THC Cannabis Dispensing 
Organization; or, at least, did not instruct me to do so on their behalf. 
 
My client has asked me to pursue the return of their application since the Department ultimately 
elected not to accept and evaluate it. While generally I would recognize that exposure of an 
application’s content to disclosure (unless redacted) is part of the bargain an applicant agrees to in 
exchange for submission and consideration of an application, here Miller and Sons obviously did not 
enjoy the benefit of consideration of its application. 
 
Please advise if I may pick up the application as submitted for return to them.   
 
M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way  |  P.O. Box 1110  |  Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700  |  Fax: (850) 521-0720  |  Mobile: (850) 544-5302 
 



CHAPTER 2016-123

Committee Substitute for Committee Substitute for
Committee Substitute for House Bill No. 307

and House Bill No. 1313

An act relating to the medical use of cannabis; amending s. 381.986, F.S.;
providing and revising definitions; revising requirements for physicians
ordering low-THC cannabis, medical cannabis, or a cannabis delivery
device; revising the information a physician must update on the registry;
requiring a physician to update the registry within a specified timeframe;
requiring a physician to obtain certain written consent; providing that a
physician commits a misdemeanor of the first degree under certain
circumstances; providing that an eligible patient who uses medical
cannabis, and such patient’s legal representative, who administers
medical cannabis in specified prohibited locations commits a misdemean-
or of the first degree; providing that a physician who orders low-THC
cannabis or medical cannabis and receives related compensation from a
dispensing organization is subject to disciplinary action; revising require-
ments relating to physician education; providing that the appropriate
board must require the medical director of each dispensing organization to
hold a certain license; revising the information that the Department of
Health is required to include in its online compassionate use registry;
revising performance bond requirements for certain dispensing organiza-
tions; requiring the department to approve three dispensing organiza-
tions, including specified applicants, under certain circumstances; provid-
ing requirements for the three dispensing organizations; requiring the
department to allow a dispensing organization to make certain wholesale
purchases from or distributions to another dispensing organization;
revising standards to be met and maintained by dispensing organizations;
authorizing dispensing organizations to use certain pesticides after
consultation with the Department of Agriculture and Consumer Services;
providing requirements for dispensing organizations when they are
growing and processing low-THC cannabis or medical cannabis; requiring
dispensing organizations to inspect seeds and growing plants for certain
pests and perform certain fumigation and treatment of plants; providing
that dispensing organizations may not dispense low-THC cannabis and
medical cannabis unless they meet certain testing requirements; requir-
ing dispensing organizations to maintain certain records; requiring
dispensing organizations to contract with an independent testing labora-
tory to perform certain audits; providing packaging requirements for low-
THC and medical cannabis; requiring dispensing organizations to retain
certain samples for specified purposes; providing delivery requirements
for dispensing organizations when dispensing low-THC cannabis and
medical cannabis; providing certain safety and security requirements for
dispensing organizations; providing certain safety and security require-
ments for the transport of low-THC cannabis and medical cannabis;
authorizing the department to conduct certain inspections; providing

1
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inspection requirements; authorizing the department to enter into certain
interagency agreements; requiring the department to make certain
information available on its website; authorizing the department to
establish a system for issuing and renewing registration cards; providing
requirements for the registration cards; authorizing the department to
impose certain fines; authorizing the department to suspend, revoke, or
refuse to renew a dispensing organization’s approval under certain
circumstances; requiring the department to renew the dispensing orga-
nization biennially under certain conditions; providing applicability;
authorizing an approved independent testing laboratory to possess,
test, transport, and lawfully dispose of low-THC cannabis or medical
cannabis by department rule ; providing that a dispensing organization is
presumed to be registered with the department under certain circum-
stances; providing that a person is not exempt from prosecution for certain
offenses and is not relieved from certain requirements of law under certain
circumstances; amending s. 499.0295, F.S.; revising definitions; authoriz-
ing certain manufacturers to dispense cannabis delivery devices; requir-
ing the department to authorize certain dispensing organizations or
applicants to provide low-THC cannabis, medical cannabis, and cannabis
delivery devices to eligible patients; providing for dispensing organiza-
tions or applicants meeting specified criteria to be granted authorization
to cultivate certain cannabis and operate as dispensing organizations;
requiring the department to grant approval as a dispensing organization
to certain qualified applicants by a specified date; authorizing two
dispensing organizations in the same region under certain circumstances;
authorizing the Department of Health to enforce certain rules; providing
applicability; authorizing certain colleges and universities to conduct
certain cannabis research; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 381.986, Florida Statutes, is amended to read:

381.986 Compassionate use of low-THC and medical cannabis.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Cannabis delivery device” means an object used, intended for use, or
designed for use in preparing, storing, ingesting, inhaling, or otherwise
introducing low-THC cannabis or medical cannabis into the human body.

(b)(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, transport, and dispense low-THC cannabis
or medical cannabis pursuant to this section.

(c) “Independent testing laboratory” means a laboratory, including the
managers, employees, or contractors of the laboratory, which has no direct or
indirect interest in a dispensing organization.
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(d) “Legal representative” means the qualified patient’s parent, legal
guardian acting pursuant to a court’s authorization as required under s.
744.3215(4), health care surrogate acting pursuant to the qualified patient’s
written consent or a court’s authorization as required under s. 765.113, or an
individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.

(e)(b) “Low-THC cannabis” means a plant of the genus Cannabis, the
dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol
andmore than 10 percent of cannabidiol weight for weight; the seeds thereof;
the resin extracted from any part of such plant; or any compound,
manufacture, salt, derivative, mixture, or preparation of such plant or its
seeds or resin that is dispensed only from a dispensing organization.

(f) “Medical cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin extracted
from any part of the plant; and every compound, manufacture, sale,
derivative, mixture, or preparation of the plant or its seeds or resin that
is dispensed only from a dispensing organization for medical use by an
eligible patient as defined in s. 499.0295.

(g)(c) “Medical use” means administration of the ordered amount of low-
THC cannabis or medical cannabis. The term does not include the:

1. Possession, use, or administration of low-THC cannabis or medical
cannabis by smoking.

2. The term also does not include the Transfer of low-THC cannabis or
medical cannabis to a person other than the qualified patient for whom it
was ordered or the qualified patient’s legal representative on behalf of the
qualified patient.

3. Use or administration of low-THC cannabis or medical cannabis:

a. On any form of public transportation.

b. In any public place.

c. In a qualified patient’s place of employment, if restricted by his or her
employer.

d. In a state correctional institution as defined in s. 944.02 or a
correctional institution as defined in s. 944.241.

e. On the grounds of a preschool, primary school, or secondary school.

f. On a school bus or in a vehicle, aircraft, or motorboat.

(h)(d) “Qualified patient” means a resident of this state who has been
added to the compassionate use registry by a physician licensed under
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chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis
from a dispensing organization.

(i)(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.

(2) PHYSICIANORDERING.—Effective January 1, 2015, A physician is
authorized to order licensed under chapter 458 or chapter 459 who has
examined and is treating a patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms may order for the patient’s medical use low-
THC cannabis to treat a qualified patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms; order low-THC cannabis such disease,
disorder, or condition or to alleviate symptoms of such disease, disorder,
or condition, if no other satisfactory alternative treatment options exist for
the qualified that patient; order medical cannabis to treat an eligible patient
as defined in s. 499.0295; or order a cannabis delivery device for the medical
use of low-THC cannabis or medical cannabis, only if the physician and all of
the following conditions apply:

(a) Holds an active, unrestricted license as a physician under chapter
458 or an osteopathic physician under chapter 459;

(b) Has treated the patient for at least 3 months immediately preceding
the patient’s registration in the compassionate use registry;

(c) Has successfully completed the course and examination required
under paragraph (4)(a);

(a) The patient is a permanent resident of this state.

(d)(b) Has determined The physician determines that the risks of
treating the patient with ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit to the for that patient. If a
patient is younger than 18 years of age, a second physician must concur with
this determination, and such determination must be documented in the
patient’s medical record;.

(e)(c) The physician Registers as the orderer of low-THC cannabis or
medical cannabis for the named patient on the compassionate use registry
maintained by the department and updates the registry to reflect the
contents of the order, including the amount of low-THC cannabis or medical
cannabis that will provide the patient with not more than a 45-day supply
and a cannabis delivery device needed by the patient for the medical use of
low-THC cannabis or medical cannabis. The physician must also update the
registry within 7 days after any change is made to the original order to
reflect the change. The physician shall deactivate the registration of the
patient and the patient’s legal representative patient’s registration when
treatment is discontinued;.
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(f)(d) The physician Maintains a patient treatment plan that includes
the dose, route of administration, planned duration, and monitoring of the
patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis or medical cannabis;.

(g)(e) The physician Submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis and medical cannabis on patients;.

(h)(f) The physician Obtains the voluntary written informed consent of
the patient or the patient’s legal representative guardian to treatment with
low-THC cannabis after sufficiently explaining the current state of knowl-
edge in the medical community of the effectiveness of treatment of the
patient’s condition with low-THC cannabis, the medically acceptable
alternatives, and the potential risks and side effects;

(i) Obtains written informed consent as defined in and required under s.
499.0295, if the physician is orderingmedical cannabis for an eligible patient
pursuant to that section; and

(j) Is not a medical director employed by a dispensing organization.

(3) PENALTIES.—

(a) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC
cannabis for a patient without a reasonable belief that the patient is
suffering from:

1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or

2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.

(b) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders medical cannabis
for a patient without a reasonable belief that the patient has a terminal
condition as defined in s. 499.0295.

(c)(b) A Any person who fraudulently represents that he or she has
cancer, or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, or a terminal condition
to a physician for the purpose of being ordered low-THC cannabis, medical
cannabis, or a cannabis delivery device by such physician commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083.
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(d) An eligible patient as defined in s. 499.0295 who uses medical
cannabis, and such patient’s legal representative who administers medical
cannabis, in plain view of or in a place open to the general public, on the
grounds of a school, or in a school bus, vehicle, aircraft, or motorboat,
commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(e) A physician who orders low-THC cannabis, medical cannabis, or a
cannabis delivery device and receives compensation from a dispensing
organization related to the ordering of low-THC cannabis, medical cannabis,
or a cannabis delivery device is subject to disciplinary action under the
applicable practice act and s. 456.072(1)(n).

(4) PHYSICIAN EDUCATION.—

(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis
delivery device for medical use by a patient in this state, the appropriate
board shall require the ordering physician licensed under chapter 458 or
chapter 459 to successfully complete an 8-hour course and subsequent
examination offered by the Florida Medical Association or the Florida
Osteopathic Medical Association that encompasses the clinical indications
for the appropriate use of low-THC cannabis and medical cannabis, the
appropriate cannabis delivery devices mechanisms, the contraindications
for such use, and as well as the relevant state and federal laws governing the
ordering, dispensing, and possessing of these substances and devices this
substance. The first course and examination shall be presented by October 1,
2014, and shall be administered at least annually thereafter. Successful
completion of the course may be used by a physician to satisfy 8 hours of the
continuing medical education requirements required by his or her respective
board for licensure renewal. This course may be offered in a distance
learning format.

(b) The appropriate board shall require the medical director of each
dispensing organization to hold an active, unrestricted license as a physician
under chapter 458 or as an osteopathic physician under chapter 459 and
approved under subsection (5) to successfully complete a 2-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses appropriate
safety procedures and knowledge of low-THC cannabis, medical cannabis,
and cannabis delivery devices.

(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis,
medical cannabis, or a cannabis delivery device each time such physician
renews his or her license. In addition, successful completion of the course
and examination specified in paragraph (b) is required for the medical
director of each dispensing organization each time such physician renews his
or her license.
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(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis, medical cannabis, or a cannabis delivery device may be
subject to disciplinary action under the applicable practice act and under s.
456.072(1)(k).

(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, The
department shall:

(a) Create and maintain a secure, electronic, and online compassionate
use registry for the registration of physicians, and patients, and the legal
representatives of patients as provided under this section. The registry must
be accessible to law enforcement agencies and to a dispensing organization
in order to verify the authorization of a patient or a patient’s legal
representative to possess patient authorization for low-THC cannabis,
medical cannabis, or a cannabis delivery device and record the low-THC
cannabis, medical cannabis, or cannabis delivery device dispensed. The
registry must prevent an active registration of a patient by multiple
physicians.

(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis, medical cannabis, or a cannabis delivery device under
this section, one in each of the following regions: northwest Florida,
northeast Florida, central Florida, southeast Florida, and southwest
Florida. The department shall develop an application form and impose an
initial application and biennial renewal fee that is sufficient to cover the
costs of administering this section. An applicant for approval as a dispensing
organization must be able to demonstrate:

1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.

2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.

3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.

4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the depart-
ment.

5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the
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department. Upon approval, the applicant must post a $5 million perfor-
mance bond. However, upon a dispensing organization’s serving at least
1,000 qualified patients, the dispensing organization is only required to
maintain a $2 million performance bond.

6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.

7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.

(c) Upon the registration of 250,000 active qualified patients in the
compassionate use registry, approve three dispensing organizations, includ-
ing, but not limited to, an applicant that is a recognized class member of
Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers
Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers
and Agriculturalists Association, which must meet the requirements of
subparagraphs (b)2.-7. and demonstrate the technical and technological
ability to cultivate and produce low-THC cannabis.

(d) Allow a dispensing organization to make a wholesale purchase of low-
THC cannabis or medical cannabis from, or a distribution of low-THC
cannabis or medical cannabis to, another dispensing organization.

(e)(c) Monitor physician registration and ordering of low-THC cannabis,
medical cannabis, or a cannabis delivery device for ordering practices that
could facilitate unlawful diversion or misuse of low-THC cannabis, medical
cannabis, or a cannabis delivery device and take disciplinary action as
indicated.

(d) Adopt rules necessary to implement this section.

(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation must, at all times, shall maintain compliance with the criteria
demonstrated for selection and approval as a dispensing organization under
subsection (5) and the criteria required in this subsection at all times.

(a) When growing low-THC cannabis or medical cannabis, a dispensing
organization:

1. May use pesticides determined by the department, after consultation
with the Department of Agriculture and Consumer Services, to be safely
applied to plants intended for human consumption, but may not use
pesticides designated as restricted-use pesticides pursuant to s. 487.042.

2. Must grow low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from any other plant.

3. Must inspect seeds and growing plants for plant pests that endanger
or threaten the horticultural and agricultural interests of the state, notify
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the Department of Agriculture and Consumer Services within 10 calendar
days after a determination that a plant is infested or infected by such plant
pest, and implement and maintain phytosanitary policies and procedures.

4. Must perform fumigation or treatment of plants, or the removal and
destruction of infested or infected plants, in accordance with chapter 581 and
any rules adopted thereunder.

(b) When processing low-THC cannabis or medical cannabis, a dispen-
sing organization must:

1. Process the low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from other plants or products.

2. Test the processed low-THC cannabis and medical cannabis before
they are dispensed. Results must be verified and signed by two dispensing
organization employees. Before dispensing low-THC cannabis, the dispen-
sing organization must determine that the test results indicate that the low-
THC cannabis meets the definition of low-THC cannabis and, for medical
cannabis and low-THC cannabis, that all medical cannabis and low-THC
cannabis is safe for human consumption and free from contaminants that
are unsafe for human consumption. The dispensing organization must
retain records of all testing and samples of each homogenous batch of
cannabis and low-THC cannabis for at least 9 months. The dispensing
organization must contract with an independent testing laboratory to
perform audits on the dispensing organization’s standard operating proce-
dures, testing records, and samples and provide the results to the
department to confirm that the low-THC cannabis or medical cannabis
meets the requirements of this section and that the medical cannabis and
low-THC cannabis is safe for human consumption.

3. Package the low-THC cannabis or medical cannabis in compliance
with the United States Poison Prevention Packaging Act of 1970, 15 U.S.C.
ss. 1471 et seq.

4. Package the low-THC cannabis or medical cannabis in a receptacle
that has a firmly affixed and legible label stating the following information:

a. A statement that the low-THC cannabis or medical cannabis meets
the requirements of subparagraph 2.;

b. The name of the dispensing organization from which the medical
cannabis or low-THC cannabis originates; and

c. The batch number and harvest number from which the medical
cannabis or low-THC cannabis originates.

5. Reserve two processed samples from each batch and retain such
samples for at least 9 months for the purpose of testing pursuant to the audit
required under subparagraph 2.
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(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis
delivery device, a dispensing organization:

1. May not dispense more than a 45-day supply of low-THC cannabis or
medical cannabis to a patient or the patient’s legal representative.

2. Must have the dispensing organization’s employee who dispenses the
low-THC cannabis, medical cannabis, or a cannabis delivery device enter
into the compassionate use registry his or her name or unique employee
identifier.

3. Must verify in the compassionate use registry that a physician has
ordered the low-THC cannabis, medical cannabis, or a specific type of a
cannabis delivery device for the patient.

4. May not dispense or sell any other type of cannabis, alcohol, or illicit
drug-related product, including pipes, bongs, or wrapping papers, other than
a physician-ordered cannabis delivery device required for the medical use of
low-THC cannabis or medical cannabis, while dispensing low-THC cannabis
or medical cannabis.

5. Must Before dispensing low-THC cannabis to a qualified patient, the
dispensing organization shall verify that the patient has an active registra-
tion in the compassionate use registry, the patient or patient’s legal
representative holds a valid and active registration card, the order presented
matches the order contents as recorded in the registry, and the order has not
already been filled.

6. Must, upon dispensing the low-THC cannabis, medical cannabis, or
cannabis delivery device, the dispensing organization shall record in the
registry the date, time, quantity, and form of low-THC cannabis or medical
cannabis dispensed and the type of cannabis delivery device dispensed.

(d) To ensure the safety and security of its premises and any off-site
storage facilities, and to maintain adequate controls against the diversion,
theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery
devices, a dispensing organization shall:

1.a. Maintain a fully operational security alarm system that secures all
entry points and perimeter windows and is equipped with motion detectors;
pressure switches; and duress, panic, and hold-up alarms; or

b. Maintain a video surveillance system that records continuously 24
hours each day and meets at least one of the following criteria:

(I) Cameras are fixed in a place that allows for the clear identification of
persons and activities in controlled areas of the premises. Controlled areas
include grow rooms, processing rooms, storage rooms, disposal rooms or
areas, and point-of-sale rooms;
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(II) Cameras are fixed in entrances and exits to the premises, which shall
record from both indoor and outdoor, or ingress and egress, vantage points;

(III) Recorded images must clearly and accurately display the time and
date; or

(IV) Retain video surveillance recordings for a minimum of 45 days or
longer upon the request of a law enforcement agency.

2. Ensure that the organization’s outdoor premises have sufficient
lighting from dusk until dawn.

3. Establish and maintain a tracking system approved by the depart-
ment that traces the low-THC cannabis or medical cannabis from seed to
sale. The tracking system shall include notification of key events as
determined by the department, including when cannabis seeds are planted,
when cannabis plants are harvested and destroyed, and when low-THC
cannabis or medical cannabis is transported, sold, stolen, diverted, or lost.

4. Not dispense from its premises low-THC cannabis, medical cannabis,
or a cannabis delivery device between the hours of 9 p.m. and 7 a.m., but may
perform all other operations and deliver low-THC cannabis and medical
cannabis to qualified patients 24 hours each day.

5. Store low-THC cannabis ormedical cannabis in a secured, locked room
or a vault.

6. Require at least two of its employees, or two employees of a security
agency with whom it contracts, to be on the premises at all times.

7. Require each employee to wear a photo identification badge at all
times while on the premises.

8. Require each visitor to wear a visitor’s pass at all times while on the
premises.

9. Implement an alcohol and drug-free workplace policy.

10. Report to local law enforcement within 24 hours after it is notified or
becomes aware of the theft, diversion, or loss of low-THC cannabis ormedical
cannabis.

(e) To ensure the safe transport of low-THC cannabis or medical
cannabis to dispensing organization facilities, independent testing labora-
tories, or patients, the dispensing organization must:

1. Maintain a transportation manifest, which must be retained for at
least 1 year.

2. Ensure only vehicles in good working order are used to transport low-
THC cannabis or medical cannabis.
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3. Lock low-THC cannabis or medical cannabis in a separate compart-
ment or container within the vehicle.

4. Require at least two persons to be in a vehicle transporting low-THC
cannabis or medical cannabis, and require at least one person to remain in
the vehicle while the low-THC cannabis or medical cannabis is being
delivered.

5. Provide specific safety and security training to employees transport-
ing or delivering low-THC cannabis or medical cannabis.

(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.—

(a) The departmentmay conduct announced or unannounced inspections
of dispensing organizations to determine compliance with this section or
rules adopted pursuant to this section.

(b) The department shall inspect a dispensing organization upon
complaint or notice provided to the department that the dispensing
organization has dispensed low-THC cannabis or medical cannabis contain-
ing any mold, bacteria, or other contaminant that may cause or has caused
an adverse effect to human health or the environment.

(c) The department shall conduct at least a biennial inspection of each
dispensing organization to evaluate the dispensing organization’s records,
personnel, equipment, processes, security measures, sanitation practices,
and quality assurance practices.

(d) The department may enter into interagency agreements with the
Department of Agriculture and Consumer Services, the Department of
Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for
Health Care Administration, and such agencies are authorized to enter into
an interagency agreement with the department, to conduct inspections or
perform other responsibilities assigned to the department under this
section.

(e) The department must make a list of all approved dispensing
organizations and qualified ordering physicians and medical directors
publicly available on its website.

(f) The department may establish a system for issuing and renewing
registration cards for patients and their legal representatives, establish the
circumstances under which the cards may be revoked by or must be returned
to the department, and establish fees to implement such system. The
department must require, at a minimum, the registration cards to:

1. Provide the name, address, and date of birth of the patient or legal
representative.
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2. Have a full-face, passport-type, color photograph of the patient or legal
representative taken within the 90 days immediately preceding registration.

3. Identify whether the cardholder is a patient or legal representative.

4. List a unique numeric identifier for the patient or legal representative
that is matched to the identifier used for such person in the department’s
compassionate use registry.

5. Provide the expiration date, which shall be 1 year after the date of the
physician’s initial order of low-THC cannabis or medical cannabis.

6. For the legal representative, provide the name and unique numeric
identifier of the patient that the legal representative is assisting.

7. Be resistant to counterfeiting or tampering.

(g) The department may impose reasonable fines not to exceed $10,000
on a dispensing organization for any of the following violations:

1. Violating this section, s. 499.0295, or department rule.

2. Failing to maintain qualifications for approval.

3. Endangering the health, safety, or security of a qualified patient.

4. Improperly disclosing personal and confidential information of the
qualified patient.

5. Attempting to procure dispensing organization approval by bribery,
fraudulent misrepresentation, or extortion.

6. Being convicted or found guilty of, or entering a plea of guilty or nolo
contendere to, regardless of adjudication, a crime in any jurisdiction which
directly relates to the business of a dispensing organization.

7. Making or filing a report or record that the dispensing organization
knows to be false.

8. Willfully failing to maintain a record required by this section or
department rule.

9. Willfully impeding or obstructing an employee or agent of the
department in the furtherance of his or her official duties.

10. Engaging in fraud or deceit, negligence, incompetence, or misconduct
in the business practices of a dispensing organization.

11. Making misleading, deceptive, or fraudulent representations in or
related to the business practices of a dispensing organization.
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12. Having a license or the authority to engage in any regulated
profession, occupation, or business that is related to the business practices
of a dispensing organization suspended, revoked, or otherwise acted against
by the licensing authority of any jurisdiction, including its agencies or
subdivisions, for a violation that would constitute a violation under Florida
law.

13. Violating a lawful order of the department or an agency of the state,
or failing to comply with a lawfully issued subpoena of the department or an
agency of the state.

(h) The department may suspend, revoke, or refuse to renew a dispen-
sing organization’s approval if a dispensing organization commits any of the
violations in paragraph (g).

(i) The department shall renew the approval of a dispensing organiza-
tion biennially if the dispensing organization meets the requirements of this
section and pays the biennial renewal fee.

(j) The department may adopt rules necessary to implement this section.

(8) PREEMPTION.—

(a) All matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations are
preempted to the state.

(b) A municipality may determine by ordinance the criteria for the
number and location of, and other permitting requirements that do not
conflict with state law or department rule for, dispensing facilities of
dispensing organizations located within its municipal boundaries. A county
may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or department
rule for all dispensing facilities of dispensing organizations located within
the unincorporated areas of that county.

(9)(7) EXCEPTIONS TO OTHER LAWS.—

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
or medical cannabis ordered for the patient, but not more than a 45-day
supply, and a cannabis delivery device ordered for the patient.

(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully
dispose of reasonable quantities, as established by department rule, of
low-THC cannabis, medical cannabis, or a cannabis delivery device. For
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purposes of this subsection, the terms “manufacture,” “possession,” “deli-
ver,” “distribute,” and “dispense” have the same meanings as provided in s.
893.02.

(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
independent testing laboratory may possess, test, transport, and lawfully
dispose of low-THC cannabis or medical cannabis as provided by department
rule.

(d)(c) An approved dispensing organization and its owners, managers,
and employees are not subject to licensure or regulation under chapter 465
or chapter 499 for manufacturing, possessing, selling, delivering, distribut-
ing, dispensing, or lawfully disposing of reasonable quantities, as estab-
lished by department rule, of low-THC cannabis, medical cannabis, or a
cannabis delivery device.

(e) An approved dispensing organization that continues to meet the
requirements for approval is presumed to be registered with the department
and to meet the regulations adopted by the department or its successor
agency for the purpose of dispensing medical cannabis or low-THC cannabis
under Florida law. Additionally, the authority provided to a dispensing
organization in s. 499.0295 does not impair the approval of a dispensing
organization.

(f) This subsection does not exempt a person from prosecution for a
criminal offense related to impairment or intoxication resulting from the
medical use of low-THC cannabis or medical cannabis or relieve a person
from any requirement under law to submit to a breath, blood, urine, or other
test to detect the presence of a controlled substance.

Section 2. Subsections (2) and (3) of section 499.0295, Florida Statutes,
are amended to read:

499.0295 Experimental treatments for terminal conditions.—

(2) As used in this section, the term:

(a) “Dispensing organization” means an organization approved by the
Department of Health under s. 381.986(5) to cultivate, process, transport,
and dispense low-THC cannabis, medical cannabis, and cannabis delivery
devices.

(b)(a) “Eligible patient” means a person who:

1. Has a terminal condition that is attested to by the patient’s physician
and confirmed by a second independent evaluation by a board-certified
physician in an appropriate specialty for that condition;

2. Has considered all other treatment options for the terminal condition
currently approved by the United States Food and Drug Administration;
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3. Has given written informed consent for the use of an investigational
drug, biological product, or device; and

4. Has documentation from his or her treating physician that the patient
meets the requirements of this paragraph.

(c)(b) “Investigational drug, biological product, or device” means:

1. A drug, biological product, or device that has successfully completed
phase 1 of a clinical trial but has not been approved for general use by the
United States Food and Drug Administration and remains under investiga-
tion in a clinical trial approved by the United States Food and Drug
Administration; or

2. Medical cannabis that is manufactured and sold by a dispensing
organization.

(d)(c) “Terminal condition” means a progressive disease or medical or
surgical condition that causes significant functional impairment, is not
considered by a treating physician to be reversible even with the adminis-
tration of available treatment options currently approved by the United
States Food and Drug Administration, and, without the administration of
life-sustaining procedures, will result in death within 1 year after diagnosis
if the condition runs its normal course.

(e)(d) “Written informed consent” means a document that is signed by a
patient, a parent of a minor patient, a court-appointed guardian for a
patient, or a health care surrogate designated by a patient and includes:

1. An explanation of the currently approved products and treatments for
the patient’s terminal condition.

2. An attestation that the patient concurs with his or her physician in
believing that all currently approved products and treatments are unlikely
to prolong the patient’s life.

3. Identification of the specific investigational drug, biological product,
or device that the patient is seeking to use.

4. A realistic description of the most likely outcomes of using the
investigational drug, biological product, or device. The description shall
include the possibility that new, unanticipated, different, or worse symp-
toms might result and death could be hastened by the proposed treatment.
The description shall be based on the physician’s knowledge of the proposed
treatment for the patient’s terminal condition.

5. A statement that the patient’s health plan or third-party adminis-
trator and physician are not obligated to pay for care or treatment
consequent to the use of the investigational drug, biological product, or
device unless required to do so by law or contract.
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6. A statement that the patient’s eligibility for hospice care may be
withdrawn if the patient begins treatment with the investigational drug,
biological product, or device and that hospice care may be reinstated if the
treatment ends and the patient meets hospice eligibility requirements.

7. A statement that the patient understands he or she is liable for all
expenses consequent to the use of the investigational drug, biological
product, or device and that liability extends to the patient’s estate, unless
a contract between the patient and the manufacturer of the investigational
drug, biological product, or device states otherwise.

(3) Upon the request of an eligible patient, a manufacturer may, or upon
a physician’s order pursuant to s. 381.986, a dispensing organization may:

(a) Make its investigational drug, biological product, or device available
under this section.

(b) Provide an investigational drug, biological product, or device, or
cannabis delivery device as defined in s. 381.986 to an eligible patient
without receiving compensation.

(c) Require an eligible patient to pay the costs of, or the costs associated
with, the manufacture of the investigational drug, biological product, or
device, or cannabis delivery device as defined in s. 381.986.

Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a
dispensing organization that receives notice from the Department of Health
that it is approved as a region’s dispensing organization, posts a $5 million
performance bond in compliance with rule 64-4.002(5)(e), Florida Adminis-
trative Code, meets the requirements of and requests cultivation authoriza-
tion pursuant to rule 64-4.005(2), Florida Administrative Code, and expends
at least $100,000 to fulfill its legal obligations as a dispensing organization;
or any applicant that received the highest aggregate score through the
department’s evaluation process, notwithstanding any prior determination
by the department that the applicant failed to meet the requirements of s.
381.986, Florida Statutes, must be granted cultivation authorization by the
department and is approved to operate as a dispensing organization for the
full term of its original approval and all subsequent renewals pursuant to s.
381.986, Florida Statutes. Any applicant that qualifies under this subsection
which has not previously been approved as a dispensing organization by the
department must be given approval as a dispensing organization by the
department within 10 days after the effective date of this act, and within 10
days after receiving such approval must comply with the bond requirement
in rule 64-4.002(5)(e), Florida Administrative Code, and must comply with
all other applicable requirements of chapter 64-4, Florida Administrative
Code.

(2) If an organization that does not meet the criteria of subsection (1)
receives a final determination from the Division of Administrative Hearings,
the Department of Health, or a court of competent jurisdiction that it was
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entitled to be a dispensing organization under s. 381.986, Florida Statutes,
and applicable rules, such organization and an organization that meets the
criteria of subsection (1) shall both be dispensing organizations in the same
region. During the operations of any dispensing organization that meets the
criteria in this section, the Department of Health may enforce rule 64-4.005,
Florida Administrative Code, as filed on June 17, 2015.

(3) This section does not apply to s. 381.986 (5)(c), Florida Statutes.

Section 4. Any college or university in the state that has a college of
agriculture may conduct cannabis research consistent with state and federal
law.

Section 5. This act shall take effect upon becoming a law.

Approved by the Governor March 25, 2016.

Filed in Office Secretary of State March 25, 2016.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123

18
CODING: Words stricken are deletions; words underlined are additions.



Filing# 39457312 E-Filed 03/25/2016 12: 10:22 AM 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER & SON, INC., a Florida ) 
corporation, ) 

) CASE NO.: ___ 2_0_1_6 _C_A_0_00_7_0_0_ 
Plaintiff, ) 

) 
vs. ) 

) 
STATE OF FLORIDA, DEPARTMENT OF ) 
HEALTH, ) 

) 
Defendant. ) 

~~~~~~~~~~-) 

COMPLAINT FOR DECLARATORY RELIEF 

Plaintiff, EDWARD MILLER & SON, INC., sues the State of Florida, Department of 

Health, and alleges as follows: 

PARTIES 

1. Plaintiff, Edward Miller & Son, Inc. (Miller), is a Florida corporation with a 

principal place of business located at 6020 SW Martin Highway, Palm City, Florida 34990. 

2. Defendant State of Florida, Department of Health (the Department), is an agency 

of the state of Florida with its headquarters located at 2585 Merchants Row Boulevard, 

Tallahassee, Florida 32399. 



JURISDICTION AND VENUE 

3. This Court has subject matter jurisdiction over this action for declaratory relief 

pursuant to Chapter 86, Florida Statutes, and Section 381.986, Florida Statutes, as amended. 

4. Venue is proper in this Circuit in that the Department has its principal 

headquarters in Leon County and the dispute arose in Leon County. 

5. The Court has personal jurisdiction of the Department as an executive agency of 

the state of Florida. It has personal jurisdiction over Miller in that Miller conducts business and 

has it principal place of business in the state of Florida. 

FACTUAL BACKGROUND 

The Compassionate Medical Cannabis Act of 2014 

6. Enacted in 2014, the Compassionate Medical Cannabis Act of 2014 created 

§§381.986 and 381.987, Florida Statutes. As originally enacted, section 381.986 generally 

authorized physicians to prescribe for certain patients "suffering from cancer or a physical 

medical condition that chronically produces symptoms of seizures or severe and persistent 

muscle spasms" a strain of cannabis known as "Low-THC cannabis." Low-THC cannabis is 

defined as cannabis containing 0.8% or less of tetrahydrocannabinol (THC) and more than 10% 

cannabidiol. 

7. To supply Low THC cannabis to patients that receive such prescriptions, 

§381.986 directs the Department to 

[a ]uthorize the establishment of five dispensing organizations to 
ensure reasonable statewide accessibility and availability as 
necessary for patients registered in the compassionate use registry 
and who are ordered low-THC cannabis under this section, one in 
each of the following regions: northwest Florida, northeast Florida, 
central Florida, southeast Florida, and southwest Florida. 
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8. It further directs the Department to "develop an application form and impose an 

initial application and biennial renewal fee that is sufficient to cover the costs of administering 

this section." 

9. And it sets for the specific qualifications applicants must possess to be a 

dispensing organization: 

1. The technical and technological ability to cultivate and produce 
low-THC cannabis. The applicant must possess a valid certificate 
of registration issued by the Department of Agriculture and 
Consumer Services pursuant to s. 5 81.131 that is issued for the 
cultivation of more than 400,000 plants, be operated by a 
nurseryman as defined ins. 581.011, and have been operated as a 
registered nursery in this state for at least 30 continuous years. 

2. The ability to secure the premises, resources, and personnel 
necessary to operate as a dispensing organization. 

3. The ability to maintain accountability of all raw materials, 
finished products, and any byproducts to prevent diversion or 
unlawful access to or possession of these substances. 

4. An infrastructure reasonably located to dispense low-THC 
cannabis to registered patients statewide or regionally as 
determined by the department. 

5. The financial ability to maintain operations for the duration of 
the 2-year approval cycle, including the provision of certified 
financials to the department. Upon approval, the applicant must 
post a $5 million performance bond. 

6. That all owners and managers have been fingerprinted and have 
successfully passed a level 2 background screening pursuant to s. 
435.04. 

7. The employment of a medical director who is a physician 
licensed under chapter 458 or chapter 459 to supervise the 
activities of the dispensing organization. 
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10. The Department subsequently issued Rule 64-4, Florida Administrative Code, 

which became effective June 17, 2015. 

11. In Rule 64-4.002, the Department specified a form for applications for potential 

dispensing applicants to use and set the amount of the application fee at $60,063.00, as the 

Department was directed to do in §381.986(b). 

12. It also set forth deadlines for the application process, including stating that "[a ]ny 

'Application for Low-THC Cannabis Dispensing Organization Approval' and all required 

exhibits and supporting documents shall be delivered to the Agency Clerk of the Department of 

Health ... no earlier than 10:00 a.m. (Eastern Time), on the effective date of this rule and no later 

than 5:00 p.m. (Eastern Time), 21 calendar days after the effective date of this rule." Fla. Admin. 

Code §64-4.002 (5). 

13. Similarly, m Rule 64-4.002( 5)( e ), the Department declared that "[ u ]pon 

notification that it has been approved as a region's Dispensing Organization, the Applicant shall 

have 10 business days to post a $5 million performance bond." 

14. Rule 64-4.002(5)(e) also provides additional criteria for applicants to satisfy and 

additional information to be provided in the application process. 

2016 Expansion and Restructuring 

15. During the 2016 legislative session, the legislature passed House Bill 307 to 

modify and augment §381.986. 

16. In pertinent part, HB 307 expands §381.986's authorization of physicians to 

prescribe cannabis for patients, adding authorization for physicians to prescribe cannabis that is 

not Low-THC cannabis, and to prescribe it for an expanded group of patients. 
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17. Correspondingly, HB 307 expands the authorization of approved dispensing 

organizations such that in addition to low-THC cannabis, they may also grow and dispense other 

forms of medical cannabis to qualified patients, and sets forth additional requirements they must 

observe. 

18. HB 307 also clarifies and expands the umverse of entities qualified to be 

dispensing organizations, and partially overrides the administrative process. The legislature has 

now required that three types of applicants be granted authorization to act as dispensing 

organizations, notwithstanding the results of the Department's prior review of applications. 

19. First, the Department must authorize any applicant that "receives notice from the 

Department of Health that it is approved as a region's dispensing organization, posts a $ 5 

million performance bond in compliance with rule 64-4.002( 5)( e ), Florida Administrative Code, 

meets the requirements of and requests cultivation authorization pursuant to rule 64-

4. 005(2) ... and expends at least $100,000 to fulfill its legal obligations as a dispensing 

organization." 

20. Second, the Department must authorize "any applicant that received the highest 

aggregate score through the department's evaluation process, notwithstanding any prior 

determination by the department that the applicant failed to meet the requirements of s. 381.986, 

Florida Statutes." 

21. Third, if an applicant does not meet either of the previous two criteria, the 

Department must grant authorization to the applicant to operate concurrently with the dispensing 

organization designated for the applicant's region if the applicant "receives a final determination 

from the division of administrative hearings, the department of health, or a court of competent 
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jurisdiction that it was entitled to be a dispensing organization under s. 3 81. 986, Florida Statutes, 

and applicable rules ... " [emphasis added]. 

Miller's Application 

22. Miller had (and continues to have) superior qualifications for authorization to 

operate a dispensing organization under §381.986 and applicable rules. 

23. For example, it has been operated as registered nursery in the state of Florida for 

more than 50 years, far in excess of the 30-year requirement, is operated by a nurseryman as 

defined in §581.011, Florida Statutes. 

24. A large scale nursery with both wholesale and retail operations, Miller has a valid 

certificate of registration for the cultivation of more than 400,000 plants. 

25. Although no legal nursery in Florida could have had expenence cultivating 

cannabis prior to the enactment of §381.986, Miller ensured that it would have technical and 

technological ability to cultivate and produce safe, low-THC cannabis, contracting with a leading 

consultant to the medical cannabis industry composed of a team of scientists with expertise on 

best practices and quality control to ensure production of high quality, safe, and unadulterated 

low-THC cannabis. 

26. Miller has ample space, resources, and personnel to run a dispensing organization. 

27. It maintains, and has the ability to maintain, accountability for all materials, 

products, and byproducts to ensure against their diversion or unlawful access to them. 

28. With facilities close to I-95 and the Florida Turnpike in Martin County, Miller has 

the infrastructure to dispense low-THC cannabis to registered patients statewide or regionally. 

29. Miller secured ample financial backing to ensure the ability to maintain 

dispensing operations on an ongoing basis for the duration of the approval cycle and renewals, 
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including the ability to post a $5 million bond and to provide certified financial information to 

the Department. 

30. All owners and managers have been fingerprinted and a licensed physician hired 

as medical director to supervise its dispensing activities. 

31. Subsequent to the issuance of the Florida Administrative Code §64-4.002, Miller 

prepared an application documenting its satisfaction of all of the criteria set forth in §381.986, 

Florida Statutes and providing all of the information specified in §64-4.002(2). 

32. On July 8, 2015, Miller delivered its application and supporting materials to the 

Department in the proper format. The application was accepted by the Agency Clerk of the 

Department, with a notation that a check for the application fee would be delivered the following 

day. The application was stamped received as of 5:27 PM on July 8, 2015. The check was 

received by the Department on July 9, 2015. 

33. However, on July 16, 2015, the Department sent a letter to Miller stating that the 

Department would not consider the substance of Miller's application due to its having been 

received 27 minutes after 5:00 PM on July 8, 2015. 

34. However, months later the Department reversed course with regard to strict 

enforcement of 5:00 PM deadlines for other applicants. For example, in or about November 

2015, applicant Knox Nursery, LLC was notified of that it was approved as a region's dispensing 

organization, triggering the obligation to post a $5 million bond within 10 business days. Knox 

Nursery did not post bond until after 5:00 PM (and the end of the Department's business hours) 

on the last possible day, but rather than reject it as untimely as the Department did with respect 

to Miller, the Department accepted Knox Nursery's bond submission as timely. 
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35. Due to the exclusivity provision in effect at the time of the Department's refusal 

to consider the merits of Miller's application, allowing only one dispensing organization per 

region, the timelines for awarding licenses for the regions, Miller would have had no adequate 

remedy through further pursuit of the administrative process. In addition, the events triggering 

Miller's claims for relief occurred subsequent to the expiration of Miller's time for initiating 

further administrative action. 

36. Miller has no adequate administrative remedy for the claims herein. 

COUNT I 
DECLARATORY JUDGMENT 

3 7. Plaintiff re-alleges and incorporates by reference the allegations of paragraphs 1 

through 36 above, as if they were set forth herein in their entirety. 

38. Miller seeks declaratory relief pursuant to chapter 86, Florida Statutes and 

§381.986, Florida Statutes, as amended. 

39. Pursuant to amended §381.986, a court of competent jurisdiction may determine 

that an applicant "was entitled to be a dispensing organization under s. 381.986, Florida Statutes, 

and applicable rules ... " 

40. There is a justiciable question as to whether Miller was so entitled. 

41. There is a bona fide dispute between Miller and the Department as to whether 

Miller was entitled to be a dispensing organization under §381.986, Florida Statutes and 

applicable rules. 

42. Miller 1s m doubt as to whether it 1s or was entitled to be a dispensing 

organization under § 3 81. 986 and applicable rules. 

43. there is a bona fide and actual need for this Court to declare Miller's rights. 
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44. Due to the after-the-fact nature of the amendment, the prior exclusivity provision 

and timing of the approval process and the Department's disparate applications of time 

requirements, Miller cannot and could not have pursued further administrative relief based on the 

claims underlying this action. No adequate administrative remedy is available to Miller for 

determination of its rights. 

45. In light of the amendment to §381.986 to allow an applicant declared to have been 

entitled to be a dispensing organization to operate a dispensing organization notwithstanding the 

Department's approval of another applicant for the same reason, there is an actual, present, bona 

fide, and practical need for a determination of Miller's rights. 

46. There is a present controversy that deals with ascertainable facts, and Miller's 

rights depend on the application of law to those facts. 

47. The Department is adverse and antagonistic to Miller, and is properly before the 

Court. 

WHEREFORE, Plaintiff respectfully requests that the Court enter judgment in its favor 

declaring that it was entitled to be a dispensing organization under §381.986 and applicable 

rules, or in the altemati ve, ordering the Department to consider Plaintiff's application on its 

merits, and granting such other and further relief as the Court deems just and proper. 

Respectfully submitted, 

s/ Daniel A. Bushell 
Daniel A. Bushell 
Florida Bar No. 0043442 
BUSHELL LAW, P.A. 
1451 West Cypress Creek Road, Suite 300 
Fort Lauderdale, Florida 33309 
Phone: 954-666-0220 
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Email: dan@bushellappellatelaw.com 

-and-

David C. Kotler 
Florida Bar No. 121290 
COHENKOTLER, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
561/361-9600 
561/361-9770 (fax) 
Email: dkotler@cohenkotler.com 

Counsel for Plaintiff; Edward Miller & Son, Inc. 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

EDWARD MILLER & SON, INC., a Florida 
Corporation, 
 

Plaintiff, 
 
-vs- CASE NO.:  16-0700 

STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,

Defendant. 
__________________________________/
 

DEPOSITION OF: M. CHRISTOPHER BRYANT, ESQ.

TAKEN AT THE INSTANCE OF: Defendant

DATE: September 12, 2018

TIME: Commenced at 9:02 a.m.
Concluded at 9:59 a.m.

LOCATION: Accurate Stenotype Reporters
2894 Remington Green Lane
Tallahassee, FL  

REPORTED BY: Tracy Finan, RPR, FPR
reportertrace@gmail.com

ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE

TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 
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APPEARANCES:

On behalf of the Plaintiff: 
    

TIMOTHY B. ELLIOTT, ESQ.  
    tim@smithlawtlh.com 

SMITH & ASSOCIATES
    3301 Thomasville Road, Suite 201
    Tallahassee, FL 32308 
    Phone: (850) 297-2006 
     

    

On behalf of the Defendant: 

EDUARDO S. LOMBARD, ESQ.
elombard@vplaw.com 
VEZINA, LAWRENCE & PISCITELLI, P.A. 

    413 East Park Avenue 
    Tallahassee, FL 32301
    Phone: (850) 224-6205
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1 Notice of Protest 7
2 Email, Bryant to Bush, 7/15/15 14
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Sons Notice of Protest, 7/15/15
18

4 Email string, Bryant and Bush, In Re: Miller & 
Sons Notice of Protest, 7/15/2015 3:40 PM

19

5 Email string, Bryant and Bush, In Re Miller & 
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Attachments line

20

6 Email, Bush to Bryant, Notice of Agency Action, 
7/17/15 4:26 PM with attachments

25
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31

8 Email, Bryant to Bush, In Re: Return of Miller & 
Sons Application, 8/10/2015 10:49 AM

35
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37
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The following deposition of M. CHRISTOPHER BRYANT, ESQ., 

was taken on oral examination, pursuant to notice, for 

purposes of discovery, and for use as evidence, and for other 

uses and purposes as may be permitted by the applicable and 

governing rules.  Reading and signing is WAIVED. 

**** 

THE COURT REPORTER:  Would you please raise 

your right hand?  Do you solemnly swear or affirm 

the testimony you'll give today will be the truth, 

the whole truth, and nothing but the truth?

THE WITNESS:  I do. 

Thereupon,

M. CHRISTOPHER BRYANT, ESQ. 

the witness herein, having been first duly sworn, was examined 

and testified as follows: 

DIRECT EXAMINATION

BY MR. LOMBARD:

Q. Please state your name for the record.  

A. Chris Bryant.  I'm a member of the Florida 

Bar, and I'm in their records as Matthew Christopher 

Bryant. 

Q. Gotcha.  I'm going to call you Chris because 

we know each other.  

A. Okay.  That's fine. 

Q. Chris, we're here today in the case styled 
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Edward Miller & Son, Inc., versus the Department of 

Health.  It's a state court action relating to a 2015 

application by -- I'm going to call it Miller & Sons -- 

to the Department of Health.  Are you at all familiar 

with that? 

A. I am. 

Q. Okay.  And how are you familiar with it? 

A. I was retained through Mr. Anthony -- 

Q. Ardizzone? 

A. -- Ardizzone in -- I believe it was in July of 

2015 to assist with some issues with the submission of 

their application after the fact, after the 

application -- I believe there was an application 

deadline for these applications, after the application 

deadline had passed, and I believe Mr. Ardizzone became 

aware that perhaps their application was being deemed 

untimely and they needed representation. 

Q. Okay.  And just to be clear, you said you were 

retained by Mr. Ardizzone.  Were you retained to 

represent him personally, or were you retained to 

represent the company, Ed Miller & Son, Inc.? 

A. My understanding was I was retained to 

represent Ed Miller & Son, Inc. 

Q. Was there a formal engagement letter that was 

executed? 
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A. It was not executed.  I did send an engagement 

letter and a form that our firm uses called a 

"New Matter Report" whenever we open a new matter 

whenever we're hired by a new client. 

Q. Okay.  

A. I don't know that that was ever signed and 

returned to me, but I had multiple communications with 

Mr. Ardizzone. 

Q. Okay.  I'm going to tell you on the record 

what I told you off the record.  It's not my intent 

today to try to elicit information that is protected by 

the attorney-client privilege.  That's not to say that 

I won't ask a question that, you know, unbeknownst to me 

or unwittingly suggests that you reveal attorney-client 

communications.  

So if you think I'm getting there with a 

question, just tell me.  I'm sure Mr. Elliott will chime 

in as well.  But I do want you to know that it's not 

my -- I'm not trying to do it.  But best intentions 

aside, it may get to a place where you think I'm going 

there, and I just need you to let me know.  

A. Understood.  

Q. Okay.  So July 2015 you were retained.  You 

had some communications, did you not, with the 

Department of Health on behalf of Ed Miller & Sons? 
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A. I did. 

Q. Okay.  And at the time that you had those 

communications, were you acting as the attorney for 

Ed Miller & Sons, Inc.? 

A. Yes.

Q. Okay.  All right.  Now, you said you were 

retained regarding an application and an application 

deadline.  Let me go ahead and -- a lot of what I want 

to do today is just walk through a chronology with 

you --

A. Okay. 

Q. -- and get you to maybe authenticate some 

records or documents for me.  

(Exhibit 1 marked.) 

MR. LOMBARD:  I've got -- it looks like a big 

stack, but it's not as big as it looks -- or it's 

not as many as it looks.  Let me show you what I've 

marked as Exhibit 1 to your deposition.  Let's go 

off the record.

(Discussion off the record.) 

BY MR. LOMBARD:  

Q. Have you had a chance to look at Exhibit 1? 

A. Yes.

Q. Do you recognize Exhibit 1? 

A. Yes. 
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Q. What is Exhibit 1? 

A. It is the document that I prepared and filed 

with the Department of Health on behalf of Ed Miller & 

Sons.  I note the copy I have does not have a 

certificate of service on it and I believe the -- 

Q. You believe the original has it? 

A. Yes, I believe so.  I believe it does but -- 

Q. Do you possess a copy with the certificate of 

service on it? 

A. Actually, if you have another -- I was 

provided by your office with -- 

Q. A copy?  

A. -- a stack of the documents that they -- that 

it was expected I would be asked about today.  And -- 

Q. So -- 

A. -- it's perhaps in the -- if you have another 

document -- 

Q. I do.  I do.  

A. -- that is the withdrawal of the notice of 

protest, that one may -- that version of it may have the 

certificate of service. 

Q. Okay.  We'll turn to that in a second.  

A. Okay. 

Q. But in terms of the note -- and we'll do it 

for the other exhibit -- but in terms of the notice of 
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protest, what does this notice of protest -- what was it 

relating to? 

A. It was -- as indicated in the reference, it 

was related to the application of Ed Miller & Sons for 

approval as a low-THC cannabis dispensing organization, 

and this was filed in response to a -- as I recall, a 

posting that appeared on the Department's website 

identifying who the applicants were.  And Ed Miller & 

Sons was not on that list as being an applicant. 

Q. Okay.  Would you agree with me that you filed 

this or had it -- caused it to be filed on July 15th of 

2015? 

A. Yes. 

Q. Okay.  And if I understood what you just said, 

and I think it's referenced here in the first sentence, 

that Miller & Sons was trying to protest the apparent 

decision by the Department of Health that Ed Miller & 

Sons is, quote, not an applicant for approval as a 

dispensing organization; is that accurate? 

A. Yes.  Yes. 

Q. Okay.  After you filed this, did you have any 

communications with the Department of Health? 

A. I did with an attorney for the Department by 

the name of Amanda Bush. 

Q. Okay.  And I've got some documents we'll go 
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through, but would you agree with me that you had both 

written communications with Ms. Bush and perhaps a phone 

call or two with Ms. Bush? 

A. Correct. 

Q. Okay.  And we'll get to it in a second, but 

I'll ask the predicate question:  You filed what is a 

notice of protest, which is typically -- well, let me 

back up.  Give me your educational background.  

A. I have a bachelor's degree in political 

science or government from Florida State University in 

1980, a law degree from Florida State University in 

1984.  I've been a member of the bar in the State of 

Florida since 1984, practicing, actually, with the same 

firm in Tallahassee since that time.

Q. That's a rarity these days.  

A. Yes.  

Q. What is your -- since 1984, have you had a 

particular area of concentration? 

A. Almost exclusively administrative law, and 

within administrative law, a significant emphasis on 

procurement law, competitive bidding.  But not 

exclusively competitive bidding.  I've also done 

permitting, rulemaking, licensing, those types of 

things. 

Q. Okay.  You have, over the past, I'm not even 
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going to say how many years, but since '84, handled 

licensing cases under the APA, the Administrative 

Procedure Act? 

A. I have. 

Q. So would you consider yourself well-versed in 

the Administrative Procedure Act? 

A. I would like to think so, yes. 

Q. Yeah.  Are you board-certified? 

A. I am not board-certified.  

Q. I haven't wanted to take the test either, so I 

understand.  But during that entire time, you've been a 

member of the bar continuously? 

A. Yes. 

Q. And you've continuously practiced in that 

area? 

A. Yes. 

Q. So getting back to Exhibit 1, you titled this 

a "notice of protest," and you referenced 

Section 120.57(3), which relates to bid protests versus 

other sections of the -- I'm going to keep calling it 

the APA, which deals with different agency action.  Is 

there a particular reason why you referred to it this 

way in the documents? 

A. This was a fairly new licensing program, to my 

knowledge, that the Department of Health was operating.  
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It was not clear to me if they were treating it as -- 

you know, if they were following a procurement model 

where they've got a limited number of slots that they 

are going to award and are they doing it competitively 

such that 120.57(3) might apply.  

I thought, in an abundance of caution -- 

I thought it was possible that they were not proceeding 

under procurement provisions of 120.57(3), but to me, 

the prudent thing to do was assume the worst case 

scenario.  If the worst case scenario was, yes, it was 

under a procurement model and you only had 72 hours 

after learning of the agency's decision to file a notice 

of protest, you needed to do that or you were 

potentially going to waive your right to be heard. 

Q. Okay.  

A. So this was more in an abundance of caution, 

and if we were wrong and if it was not proceeding under 

120.57(3), but was simply licensing or some other form 

of agency decision, then we would have a longer time 

period within which to challenge that decision. 

Q. Okay.  

A. So if this was filed and the response came 

back that we're not treating it as a notice of protest, 

you don't -- we're not treating this as a procurement, 

we're not going to be doing it as a protest, like a 
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procurement protest, then we would still have the 

opportunity to challenge it as a licensing decision or 

perhaps a competitive licensing decision like 

certificate of need for hospitals, which I have done 

some of that as well. 

Q. I note in the notice of protest, which is 

Exhibit 1, that you said:  "The time of the posting is 

not shown either on the website or the list itself."

So if I understand what you're referring to in 

here, there was some list that was published on the 

Department website that identified who the applicants 

were for each of the different regions? 

A. Correct.  I'm not sure if it broke them down 

by regions, but it identified "these are the applicants 

who submitted applications. "

Q. And, again, I'm just keying off what's written 

here.  Based on what I see here, the contention in this 

notice is that Ed Miller & Sons, Inc., was not on that 

list at that time?

A. Correct. 

Q. Okay.  And I see here that you also said that 

it did not contain the notice required by 120.57(3).  

And when you said "the notice," what notice are you 

referring to? 

A. The notice that the statute would require an 
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agency, when it has reached a decision or a preliminary 

decision, where it must advise applicants or bidders or 

affected persons of their right to seek an 

administrative proceeding and their time limit for doing 

so. 

Q. Okay.  You'd agree with me that the clerk's 

stamp on this is at approximately 11:37 a.m. on 

July 15th of 2015? 

A. Yes. 

(Exhibit 2 marked.) 

BY MR. LOMBARD: 

Q. Okay.  Let me hand you another exhibit, and 

while I'm doing that, on that same day, do you recall 

whether you had a conversation with Ms. Bush about your 

notice of protest that you filed?

A. I believe I did on that day. 

Q. Let me hand you what I've marked as Exhibit 2, 

and I know you said you believed you did, but I'm 

looking for a little more certainty.  So let me have you 

look at this document and see if it refreshes your 

recollection as to whether you had a conversation with 

Ms. Bush.  

A. Yes, I did have a conversation with her by 

telephone on the same day that I filed. 

Q. And what was that conversation?  What was the 
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substance of the conversation? 

A. The substance of the conversation was her 

advising me of a couple of things.  One, that they had 

not -- they were not -- the Department was not 

proceeding under 120.57(3), were not handling this 

licensing of dispensing organizations as a competitive 

procurement process, but rather as a licensing process.  

So the expedited time frame for requesting a hearing in 

response to a notice of agency action was not going to 

be governed by 120.57(3).  

And she also indicated to me that the 

Department did not consider that they had given any 

formal notice yet of who they considered to be the 

applicants for licenses. 

Q. Okay.  Anything else you recall? 

A. That's all that comes to me right now. 

Q. Okay.  So let me ask you to look next at 

Exhibit 2 and tell me whether you recognize Exhibit 2? 

A. Yes. 

Q. What is Exhibit 2? 

A. Exhibit 2 is an email I sent to Amanda Bush on 

Wednesday, July 15th, the same day that the notice of 

protest was filed.  And looking at the time indicated, 

it indicates that was sent at about 2:16 in the 

afternoon.  I have no reason to doubt that that's 
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accurate. 

Q. Okay.  And would you agree with me that 

Exhibit 2 accurately reflects what you believed to be 

the substance of the conversation contemporaneous with 

the conversation? 

A. Yes. 

Q. Okay.  And I'll just -- I heard you say what 

you remember, but let me make sure I've got what you 

wrote correctly.  The first point is that the Department 

didn't consider the posting of those names on their 

website to be a point of entry to request administrative 

proceedings; is that correct?

A. Yes. 

Q. Okay.  When you wrote "point of entry," what 

does that phrase mean? 

A. Point of entry meaning that the signal from 

the agency that it has reached the point or the stage 

where it has made a decision and is now letting affected 

parties know that we have made a decision and if you are 

unhappy with that decision you can request an 

administrative proceeding and this is how you go about 

doing so and this is the time within which you must do 

it. 

Q. Okay.  And did Ms. Bush also tell you that the 

Department would, in fact, notify and provide a point of 
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entry to applicants so they can seek review? 

A. Yes. 

Q. Okay.  And as reflected in the third paragraph 

of your email, did Ms. Bush represent to you that the 

Department deemed these applications to proceed under 

the licensing provisions of the Administrative Procedure 

Act?  

A. Yes. 

Q. Specifically Section 120.60? 

A. Yes. 

Q. Okay.  Am I correct that in Exhibit 2, you 

were seeking her confirmation of these points outlined 

in your email and that if she did confirm the points 

identified in your email that you would, on behalf of 

Ed Miller & Son, withdraw the notice of protest? 

A. Yes, that's correct. 

Q. Is that what it says in that last paragraph? 

A. It does.  And I know I always specifically ask 

the agency, when I'm doing something like this, to 

confirm so that we don't have to get in a dispute later 

as to whether just because I said something in an email 

to them they necessarily agree with it. 

Q. Okay.  And do you recall whether Ms. Bush 

responded to the email in Exhibit 2? 

A. I recall that she did. 
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(Exhibit 3 marked.) 

BY MR. LOMBARD: 

Q. Okay.  So let me hand you what I have marked 

as Exhibit 3, and I'll give you a chance to look at 

that.  

A. Okay. 

Q. Do you recognize Exhibit 3?

A. Yes. 

Q. So just for the record, Exhibit 3 -- and just 

to expedite, Exhibit 3 contains, towards the bottom, 

your email that was sent that was reflected in 

Exhibit 2?

A. Yes. 

Q. And then right above that, is there an email 

from Ms. Bush to you that same day, July 15th? 

A. Yes. 

Q. Do you recall receiving this email from 

Ms. Bush? 

A. I do. 

Q. Would you agree with me that in this email 

Ms. Bush agreed with the points made or confirmed the 

conversation you had, with just one exception, that she 

noted that the list was posted on or about Friday, 

July 10th, as opposed to specifically on the 10th, 

per se? 
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A. Yes. 

Q. Okay.  Did you understand this to mean, then, 

that the Department was agreeing with your recitation of 

the conversation as you recalled it and detailed it in 

your email, which is Exhibit 2?

A. Yes, subject to the -- 

Q. Caveat? 

A. -- the caveat about the date, that they 

couldn't be certain of the date.  And, frankly, neither 

could I based on what was posted.  It didn't have -- 

what was on their website did not have a date stamp as 

to say when it was being put on their website. 

Q. Would you agree with me that Ms. Bush also 

indicated to you the Department would add you to a 

service list for agency action related to Ed Miller & 

Sons? 

A. Yes. 

Q. Okay.  As a result of her confirmation in 

Exhibit 3 of your discussion, did you subsequently agree 

on behalf of your client to withdraw the notice of 

protest?  

A. I did.

(Exhibit 4 marked.) 

BY MR. LOMBARD:

Q. Let me hand you Exhibit 4.  
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A. Okay. 

Q. Do you recognize Exhibit 4? 

A. Yes. 

Q. At the top of Exhibit 4 -- well, what is that 

correspondence at the top of Exhibit 4?

A. Exhibit 4 adds to what we've previously looked 

at as Exhibit 2 and Exhibit 3, an email that I sent to 

Amanda Bush also on Wednesday, July 15th at -- it has 

the date -- the timestamp of 3:40 p.m.  I have no reason 

to believe that's inaccurate, and it would be consistent 

with my responding to her email of 3:29 or so. 

Q. Did you advise her in this email that you 

would be withdrawing the notice of protest on behalf of 

Ed Miller & Sons? 

A. I did. 

Q. Okay.  And did you, in fact, submit a notice 

of withdrawal of the protest? 

A. I did. 

Q. Okay.  

(Exhibit 5 marked.) 

BY MR. LOMBARD:

Q. Let me hand you what I've marked as Exhibit 5.  

Take a minute to familiarize yourself with that.  

A. Okay. 

Q. Exhibit 5, do you recognize it? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 21

A. Yes. 

Q. What is Exhibit 5? 

A. Exhibit 5 is the first two pages -- or the 

email thread from July 15th with the newest addition to 

it being an email I sent to Amanda Bush at, it says, 

3:58 on the afternoon of Wednesday, July 15th.  I have 

no reason to doubt that that's inaccurate.  I think 

that's accurate.  

And I forwarded to her a copy of the notice -- 

withdrawal of notice of protest, which I had probably 

just moments before faxed to their agency clerk.  Faxing 

to the agency clerk was the means of filing that 

Ms. Bush had suggested. 

Q. Okay.  And, in fact, in Exhibit 5, your email 

of 3:58 p.m., on July 15th says:  "This was just sent to 

your agency clerk via facsimile"; is that right? 

A. Yes. 

Q. Okay.  And if we turn -- well, let's -- for a 

second, let's stay with that email.  The email has a 

line that says, "Attachments," and it says, "Notice of 

Withdrawal of Notice of Protest.pdf"; do you see that? 

A. Yes. 

Q. Did your email attach a copy of the notice of 

withdrawal to it? 

A. To the best of my recollection, it did.  
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I think it would not have shown up -- there would not 

have been an attachments line if there was no 

attachment, I think, but -- 

Q. Okay.  And -- well, let me ask it this way:  

The substance of your email says "Attached please find 

Miller & Sons' withdrawal of its notice of protest."  

As best you can recall, did you execute on 

that by attaching the notice of withdrawal?

A. Yes.

Q. Okay.  So if we turn the page to what is a 

withdrawal of notice of protest, do you recognize that? 

A. Yes. 

Q. And tell me what that is.  

A. This is the withdrawal of notice of protest 

that I prepared and filed the afternoon of July 15th, 

filed by facsimile with the Department of Health agency 

clerk withdrawing the notice of protest that I had filed 

with the Department by hand delivery that morning. 

Q. Does the withdrawal of notice of protest that 

you executed on July 15th, the same day as the day you 

filed the notice of protest, indicate that the 

withdrawal was premised on certain representations by 

the Department of Health to you? 

A. Yes. 

Q. Was the withdrawal premised on the fact that 
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the list that was published on the website is not agency 

action? 

A. In part, yes, that's one of the things that it 

was premised upon. 

Q. Okay.  And let me walk through those premises.  

The second being that the Department will subsequently 

notify and provide a clear point of entry when a 

determination is made regarding an applicant's status 

and selection? 

A. Yes. 

Q. And that those determinations by the 

Department as to an applicant's status and selection are 

considered by the Department to be a licensing 

determination as covered by Section 120.60 Florida 

Statutes? 

A. Yes. 

Q. And that those decisions would be subject to 

challenge under 120.569, 120.57, sub-paragraph (1) and 

120.57 sub-paragraph (2)? 

A. Yes, depending on whether it involved disputed 

issues of fact or did not involve disputed issues of 

fact. 

Q. But that under no circumstance was it being 

deemed by the Department to be a competitive procurement 

subject to 120.57 sub-paragraph (3)?
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A. Correct.  Yes. 

Q. Now, if we turn the page, there's a 

certificate of service; do you see that? 

A. Yes. 

Q. Earlier when I showed you Exhibit 1, you said 

Exhibit 1 looked accurate except it appeared to be 

missing a certificate of service? 

A. Uh-huh. 

Q. Turn right behind that.  Do you see the 

original notice of protest there?

A. I see a copy of the original notice of 

protest. 

Q. My -- yeah.  That's what happens when you 

depose a lawyer.  Okay.  Do you see a certificate of 

service that goes with that copy of the notice of 

protest? 

A. Yes. 

Q. So would you agree with me that the copy of 

the notice of protest that is in Exhibit 5 to your 

deposition appears to be a complete copy of the notice 

of protest filed by you on behalf of Ed Miller & Sons on 

July 15th, 2015? 

A. Yes.  And I would point out that in addition 

to the certificate of service, it included a piece of 

paper -- a list of dispensing organization applications, 
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which I believe was attached to the original notice of 

protest that I filed. 

Q. In fact, the notice of protest says:  "To the 

best of Miller & Sons' knowledge, the attached list of 

applications was posted."  

So do you agree with me that you included in 

your notice of protest a copy of the list that at that 

point you thought was prudent to file a notice of 

protest? 

A. Yes. 

Q. Okay.  And Ed Miller & Sons is not identified 

on that list, correct?  

A. Correct. 

Q. Okay.  And that was the basis of your original 

notice of protest, the absence of their name on that 

list? 

A. Correct. 

Q. Okay.  So after you filed a notice of 

withdrawal of the notice of protest, do you recall 

receiving a formal letter from -- a copy of a formal 

letter from the Department rejecting Ed Miller & Son's 

application? 

A. Yes.  

(Exhibit 6 marked.) 

MR. LOMBARD:  It's not the best copy, but a 
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copy nonetheless.  There you go.  That is 

Exhibit 6.  Off the record. 

(Discussion off the record.) 

BY MR. LOMBARD: 

Q. Let me know when you've had a chance to look 

it over.  

A. Yes, I've looked at it. 

Q. Okay.  Do you recall from looking at the prior 

emails that Ms. Bush represented to you that the 

Department would place you on the list -- on a copy list 

or a service list for any agency action relating to the 

2015 application by Ed Miller & Sons? 

A. Yes. 

Q. Okay.  And do you recall receiving this email 

from Ms. Bush on July 17th, 2015? 

A. Yes. 

Q. Stupid lawyer question.  You'd agree with me 

this is about two days after you submitted the notice of 

withdrawal of protest? 

A. Almost to the minute two days. 

Q. I doubt that was intentional but -- so would 

you agree with me that the email from Ms. Bush to you on 

July 17th, 2015, includes an attachment? 

A. Yes. 

Q. And would you agree with me that attachment is 
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a letter dated July 16th, 2015, directed to Ed Miller & 

Sons, Inc.? 

A. Yes. 

Q. Did you, in fact, receive this attachment? 

A. I did. 

Q. Okay.  And you'd agree with me -- and we 

can -- I don't want to argue about whether it was proper 

or improper to deny the application -- you'd agree with 

me this is a notice advising your client and by copy to 

you that the application that was submitted was deemed 

rejected or untimely? 

A. Yes.  It was -- I viewed this letter as the 

Department saying that the application from Ed Miller & 

Sons was untimely filed, that the material -- 

application materials were untimely received and 

apparently also received without an application fee. 

Q. Okay.  And as a result, did you understand 

that they were effectively rejecting the request for 

licensure? 

A. That was my understanding. 

Q. So we talked earlier about some of the 

premises upon which your withdrawal -- Ed Miller & Sons' 

withdrawal of the notice of protest was premised and 

that included, among others, subsequent notification 

with a clear point of entry to challenge any agency 
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decision; do you recall that? 

A. Yes. 

Q. Would you agree with me that the second page 

of the letter dated July 16th, 2015, from Ms. Patricia 

Nelson on behalf of the Department to Ed Miller & Sons 

includes said notice of rights? 

A. Yes.  And I agree that notice of rights 

constitutes a clear point of entry. 

Q. Okay.  Well, that was going to be my next 

question, so you're getting ahead of me.

Would you agree with me that it advises in the 

last paragraph of the notice of rights that failure of 

any person to file a petition for hearing within 21 days 

from receipt of this agency action will constitute a 

waiver of that person's right to administrative hearing? 

A. I agree that that is what it says. 

Q. What it says? 

A. Yes. 

Q. Okay.  Would you agree with me that you are 

cc'd on the July 16th, 2015, letter? 

A. Yes. 

Q. This is one of those tricky questions.  I'm 

not trying to get into attorney-client privilege, but 

let me see if I can ask it in a way that doesn't go 

there.  
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MR. ELLIOTT:  And if you would pause before 

you answer. 

MR. LOMBARD:  Yeah.  And both of you tell me.  

I'm really not trying to go there.  I'm just trying 

to find a way to get the answer I'm looking for.  

BY MR. LOMBARD:

Q. Would you agree with me that your client 

received a copy of the July 16th, 2015, letter from 

Ms. Nelson rejecting the application? 

MR. ELLIOTT:  To the extent you know. 

MR. LOMBARD:  Well, that's fair.  If he 

doesn't know, he doesn't know. 

THE WITNESS:  Can we go off the record for 

just a second? 

MR. LOMBARD:  We can.  We can. 

(Discussion off the record.) 

MR. LOMBARD:  Let's go back on.

BY MR. LOMBARD:

Q. So let me ask a different question and see how 

we can parse this.  And I understand Mr. Elliott may 

assert some objections and instruct you not to answer 

and that's fine.  I don't know whether I agree or 

disagree with the objection, but let's get through them 

and have them on the record.  

The copy of the July 17th email that included 
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a copy of the July 16th letter from Ms. Nelson rejecting 

the application, did you forward that to your client? 

MR. ELLIOTT:  Let me just make a general 

objection first and then I'll get into specific 

objections.  But, generally, the client has not 

waived the attorney-client privilege whatsoever so 

that -- and only you know, Mr. Bryant, what the 

answer to each question is.  I don't know.  And so 

my objection is attorney-client privilege. 

MR. LOMBARD:  Okay. 

MR. ELLIOTT:  And to the extent your answer in 

any way involves a communication with your client 

that would -- within that scope of the 

attorney-client privilege, then we object and we 

want the attorney-client privilege preserved.  So 

with that, I do object to that question. 

MR. LOMBARD:  Okay.  So -- 

MR. ELLIOTT:  And instruct the witness not to 

answer. 

MR. LOMBARD:  There we go.  That's what he was 

looking for. 

THE WITNESS:  Okay. 

BY MR. LOMBARD:

Q. Independent of communications with your 

client, do you have knowledge as to whether your client 
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received the letter? 

A. Not independent of communications with my 

client.  

MR. ELLIOTT:  Can we go off the record for 

just a minute? 

MR. LOMBARD:  Yes. 

(Discussion off the record.) 

BY MR. LOMBARD:

Q. The email from Ms. Bush, would you agree with 

me it also references two cashier's checks that your 

client, Ed Miller & Sons, had submitted to the 

Department, and she was requesting further direction 

from you on what to do with the checks? 

A. Yes. 

Q. Okay.  And can you recall whether you 

responded to her?  If you don't, I think I've got an 

email.  

A. I don't know if I responded immediately, but 

I do recall a subsequent -- 

Q. Yeah.  

A. -- communication with Ms. Bush.  It may have 

been email.  It may have been phone.  It may have been a 

combination making arrangements for picking up those 

checks, I believe.

(Exhibit 7 marked.) 
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BY MR. LOMBARD:

Q. Let me hand what you I've marked as Exhibit 7 

and see if that helps you recall what conversations or 

communications you had with Ms. Bush regarding the 

checks.  

A. Okay. 

Q. Does Exhibit 7 help refresh your recollection 

as to whether you talked to her and/or communicated with 

her by email? 

A. Yes. 

Q. And what did you do? 

A. Apparently, I had a telephone conversation 

with Ms. Bush, according to this email from me, that she 

had initiated on Wednesday, July 29, asking about the 

return of the application fee checks.  

And, again, relying on this email and my 

recollection, I had a concern that if we accepted the 

return of those checks, that someone might argue that we 

had effectively -- that Ed Miller & Sons had effectively 

withdrawn the application, and I wanted to make sure 

that was not going to be the Department's position. 

Q. At the time of the email reflected on 

Exhibit 7 -- and I'm specifically talking about the 

July 31st, 11:17 a.m. email, you were still 

representing -- you were still counsel to Miller & Sons, 
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correct? 

A. Yes. 

Q. And I should have asked this earlier, but 

on the -- if you go back to Exhibit 6 -- I hate to 

backtrack on you, Chris -- 

A. That's okay. 

Q. -- the email that was sent to you July 17th, 

2015, at 4:26 p.m. by Ms. Bush attaching the denial 

letter of July 16th, at that time when you received that 

email, were you still counsel to Ed Miller & Son? 

A. Yes, to the best of my knowledge, I was.  

I had not been discharged by them. 

Q. Okay.  

A. Or by Mr. Ardizzone on their behalf or by them 

directly. 

Q. Right.  Okay.  And do you recall if you 

ultimately got the checks back? 

A. My recollection is yes. 

Q. Okay.  And the Department gave both back? 

A. That's my recollection, yes. 

Q. And as a matter of fact, they were -- you sent 

a -- do you recall you sent a runner to pick them up? 

A. That sounds right. 

Q. Okay.  The runner might have been your son? 

A. Might have been. 
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Q. Okay.  Well, let's -- I'm not sure that's a 

big issue in this case, so we'll skip that.  I've got 

this (indicating to document.) 

So you have a call with Ms. Bush -- and, 

again, I'm trying to run through the sequence -- you 

have this email exchange.  Ultimately the checks go 

back.  And do you recall after you got the checks back 

whether you had any subsequent conversations? 

A. With Ms. Bush?  

Q. Yes.  Or anybody else at the Department? 

A. I believe we had some communication regarding 

return of the applications themselves that Ed Miller & 

Sons had submitted. 

Q. Okay.  So let me backtrack for three seconds.  

Go back to Exhibit 7 for a minute.  

A. Uh-huh. 

Q. On July 31st, you'd agree with me -- of 2015, 

you'd agree with me that at that point we're still 

within the 21-day window that was referenced in 

Ms. Nelson's denial letter? 

A. Yes. 

Q. Okay.  

A. Of July 16th -- the July 16th denial letter?  

Q. Yes, sir.  

A. Yes. 
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(Exhibit 8 marked.) 

BY MR. LOMBARD: 

Q. Okay.  So let me hand you Exhibit 8 --

A. Okay. 

Q. -- and see if that helps you out with respect 

to the request for a return of the application.  

A. Okay. 

Q. Would you agree with me Exhibit 8 -- well, 

what is Exhibit 8? 

A. Exhibit 8 was an email that I sent to 

Amanda Bush on Monday, August 10, seeking the return of 

the application for licensure as a dispensing 

organization submitted by Ed Miller & Sons.  And 

I believe they had -- I know it was submitted in at 

least a flash drive format.  I don't recall if there was 

a hard copy submitted as well, but -- I just don't 

recall that at this point.  But they essentially wanted 

it back. 

Q. Okay.  Was that request reflected in Exhibit 8 

made by you as counsel to Ed Miller & Sons? 

A. Yes. 

Q. Well, and you say:  "My client has asked me to 

pursue the return of their application."  So would you 

agree with me this was at the direction of your client 

as reflected in your email? 
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A. Yes. 

Q. Okay.  You'd agree with me that the Department 

told you, no, that they can't return a public record? 

A. Yes. 

Q. Okay.  Now, this email is dated August 10th of 

2015, correct? 

A. Yes. 

Q. In the first sentence, you're advising here 

that -- if you think I'm mischaracterizing it, tell 

me -- that the 21-day window or point of entry reflected 

in Ms. Nelson's July 16th, 2015, letter has expired and 

Ed Miller & Sons, quote, did not file a petition 

challenging the Department's decision to reject its 

application, correct? 

A. Well, my email did not speak to the expiration 

of the 21 days, but it did indicate that they did not 

file a petition or at least did not instruct me to do 

so. 

Q. Okay.  

A. I was not aware whether perhaps they had gone 

out and hired other counsel to file a petition on their 

behalf, but to my knowledge, they had not and I knew 

that I had not on their behalf. 

Q. Okay.  I don't want to make things exhibits 

unnecessarily.  You recall that Ms. Bush told you the 
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Department cannot return the application because it 

became a public record? 

A. Yes, I do recall that. 

Q. Okay.  And you recall that it was never, 

in fact, returned -- at least not through you -- 

returned, correct? 

A. It was not returned through me. 

Q. Okay.  

A. I have no knowledge whether it was returned 

through anybody else or -- 

Q. And, again, perhaps dumb lawyer questions, but 

as you sit here today, you'd agree with me that you did 

not, on behalf of Ed Miller & Sons, file any petition 

challenging the July 16th, 2015, rejection letter from 

Ms. Nelson? 

A. Yes.  I did not file anything challenging the 

rejection that appeared in the July 16th letter on 

behalf of Ed Miller & Sons or Mr. Ardizzone. 

Q. Do you recall whether you had any -- I'm going 

to have to mark it.  

A. Okay. 

MR. LOMBARD:  It's easier. 

(Exhibit 9 marked.) 

BY MR. LOMBARD:

Q. Let me hand you Exhibit 9.  I think we can end 
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with that.  

A. Okay. 

Q. Do you recognize Exhibit 9? 

A. Yes. 

Q. Okay.  Just to kind of -- really just for 

timeline purposes more than anything else, you'd agree 

with me this reflects an exchange between you and 

Ms. Bush where she indicates what you've already told 

me, that the Department told you it can't return the 

application because it's public record? 

A. Yes. 

Q. You acknowledged that statement.  You didn't 

necessarily agree with it, but you acknowledged it and 

you said you would advise your client; is that correct? 

A. I said I will discuss with my client, yes. 

Q. And this is dated August 10th, correct? 

A. Correct. 

Q. Okay.  After August 10th, do you recall 

whether you had any conversations with Ms. Bush or any 

other person at the Department of Health with regard to 

this topic, the application of Ed Miller & Sons? 

A. Regarding returning copies of the application?  

Q. Regarding anything relating to the 

application.  

A. Not that I recall. 
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Q. Okay.  We've walked through a number of 

emails, and you've also indicated to me that you had 

telephone communications with Ms. Bush.  

A. Yes. 

Q. At any point after July 16th, 2015, did the 

Department ever represent to you that Ed Miller & Sons 

could have more than 21 days to file a petition to 

challenge the denial of the application for the 2015 

dispensing organization licensure? 

A. I don't recall ever receiving such 

communication from the Department. 

Q. I know it's reflected in emails, but I'm going 

to ask the dumb lawyer question.  To your recollection, 

did the Department ever say or do anything that 

prevented you, on behalf of Ed Miller & Sons, from 

filing a petition challenging the denial since 

July 16th, 2015? 

A. No. 

Q. Do you recall whether you spoke to anyone 

other than Ms. Bush about the Miller & Sons application? 

A. I don't believe I did, other than, you know, 

possibly staff and, you know, if I was calling to -- she 

was not available and just leaving a message.  But 

I think everything was probably by voicemail.  I don't 

believe I had any substantive discussions with anybody. 
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Q. I'm not suggesting you did.  I'm just trying 

to close out the record.  

A. Yeah.  No, I don't recall any discussions with 

anyone other than Ms. Bush. 

Q. Okay.  So the first communication that we've 

talked about today between you and the Department was 

the notice of protest that you filed on July 15th of 

2015.  

Prior to July 15 of 2015, did you have any 

communications with the Department regarding the 

submission of an application by Ed Miller & Son? 

A. Not that I recall. 

Q. Okay.  Were you personally involved -- and, 

again, I'm not asking for communications.  I'm just -- 

when I say personally, I mean did you -- well, let me 

ask the question and then we'll see where we go.

Were you involved in the process for 

submitting the application by Ed Miller & Sons in July 

of 2015 for a dispensing organization license? 

A. You mean before or -- at any time before -- 

Q. Yeah.  Let me make sure I clean that up.  

Yeah, it's a fair question on your part, so let me kind 

of give a date.

So you filed a notice of protest on July 15th, 

2015, correct? 
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A. Yes. 

Q. Okay.  Prior to that, your client attempted to 

submit an application.  And I can show you on the 

rejection letter the date it was due, but the date 

doesn't matter as much as the process.  

Were you involved in the actual submission of 

that application to the Department? 

A. No, neither I nor my firm was involved. 

Q. And that was going to be my next, was anybody 

else at your firm involved.  

So putting client communications aside, you 

don't have any firsthand knowledge regarding what 

occurred on the day that the application was submitted 

to the Department by Ed Miller & Sons? 

MR. ELLIOTT:  I'm going to object to the form 

of the question.  But by firsthand knowledge, you 

mean direct knowledge on his part. 

BY MR. LOMBARD:

Q. Direct -- yeah, let's see if we can clean that 

question up.  I'm not sure I follow the objection, but 

what I'm getting at is not what did his client tell him 

happened that day, but if he was physically there and 

helping to tender the application that would be 

something he has personal knowledge of versus a week 

later the client called him and said, "this is what 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 42

happened."  I don't -- I'm not asking about what your 

client told you.  So let me try and ask that again.  

A. Yeah. 

Q. Do you have any direct personal knowledge, 

independent of client communications, about what 

transpired on the day that Ed Miller & Sons attempted to 

submit its application for licensure? 

A. No. 

MR. LOMBARD:  Let's take five.  I just want to 

think through a couple of things here and then I 

think I'm done.

THE WITNESS:  Okay.

MR. LOMBARD:  And I think I've met my one 

hour.  Close. 

(Recess taken at 9:56 a.m. until 

9:58 a.m.) 

BY MR. LOMBARD: 

Q. You're not currently counsel to Ed Miller & 

Sons, correct? 

A. Correct, I am not. 

Q. This is more of a "where are you going to be" 

question.  Are you going to be out of state or out of 

the country the week of October 8th? 

A. October 8th?  I'm not -- not that I know of.  

I have no plans to be out of the state or -- 
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Q. Or how about out of Tallahassee, which is 

probably the more important question? 

A. Yeah.  Let me just double-check my calendar, 

but in my -- at this point, I do not know of any 

out-of-town travel plans for the week of October 8th. 

MR. LOMBARD:  Okay.  I don't have any other 

questions.  I don't know if Mr. Elliott does. 

MR. ELLIOTT:  No questions.  

(The deposition was concluded at 

9:59 a.m.) 
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CERTIFICATE OF OATH

STATE OF FLORIDA )

COUNTY OF LEON )

I, TRACY FINAN, Registered Professional Reporter, 

Florida Professional Reporter, Notary Public, State of 

Florida, certify that M. CHRISTOPHER BRYANT, ESQ., personally 

appeared before me on the 12th day of September, 2018, and was 

duly sworn.

Signed this 14th day of September, 2018.  

________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633

    Commission Expires:  January 8th, 2019 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 45
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COUNTY OF LEON )
 

I, TRACY FINAN, Registered Professional
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the time and place therein designated, the foregoing 
deposition of M. CHRISTOPHER BRYANT, ESQ.; that a review of 
the transcript WAS NOT REQUESTED; and that the foregoing pages 
numbered 1 through 43 are a true record of my stenographic 
notes.
  

I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
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written [2] - 10:2, 

13:16
wrote [2] - 16:9, 16:14

Y
years [1] - 11:1
yourself [2] - 11:5, 

20:23



BEFORE THE ST ATE OF FLORIDA 
DEPARTMENT OF HEALTH 

15 JUL I 5 Rn 11 : 3 7 
In Re: Ed Miller & Sons, Inc. F :;.Fir:r rr -w C r . 

Application for Approval of Low TilC Cannabis Dispensing Orgfuuzattnn~ ' •<:. :.. .• :-.J 

NOTICE OF PROTEST 

NOTICE IS GIVEN that Ed Miller & Sons, Inc., ("Miller & Sons") intends to protest the 

apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 

approval as a Dispensing Organiz.ation under Section 381.986, Fla. Stat, despite Miller & Sons 

having submitted an applfoation. To the best of Miller & Sons' knowledge, the attached list of 

Dispensing Organization Applications was posted by the Department on its website on the 

afternoon of Friday, July JO, 2015. The time of lhe posting is not shown on either the website or 

the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 

however, in an abundance of caution thls Notice is being filed within 72 hours of the estimated 

time of posting, to avoid waiver of any right to challenge. 

If it is determined that the Department has reached a decision or intended decision as to 

Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 

time prescribed by Section 120.57(3)(b) and the applicable rules of procedure . 

. rh. 
FILEDthi,j~d>yofJuly, 2015. , Ii {\. ~· 

1fis[J~ V'\ I~ · 
M. c sTOPiilif{ BRY oo 
Florida Bar No. 434450 ' 
OERTEL, FERNANDEZ, BRYANT 

& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 

OEl!TEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302· 1110 



From: 
To: 
Subject: 
Date: 

Amanda-

Chris Brvaot 
"amaoda bush@Ohealth oov" 
Miiier & Soos Notice of Protest 
Wednesday, July 15, 2015 2: 16:54 PM 

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website th is past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521 -0720 I Mobile: (850) 544-5302 

EXH. IT 2. 
WIT: t 
DATE: , I 
TRACY FINAN, RPR 



From: 
To: 
Subject: 
Date: 

Chris, 

Bush. Amanda 
"Chris Bryant" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:28:32 PM 

Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-4 13-8743. 

As discussed, I will also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Floiida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Floiida 32399-1703 
(850) 245-4027 

Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 

From: Chris Bryant [mailto:cbryant@ohfc.com) 

Sent: Wednesday, Ju ly 15, 2015 2:25 PM 

To: Bush, Amanda 

Subject: M iller & Sons Not ice of Protest 

Amanda-

;~'~\ 
DATE. _, Wt 
TRACY FINAN, RPR 

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 



be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: 
To: 
Subject: 
Date: 

Amanda-

Chns Brvanl 
"Bush. A1Danda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:40:37 PM 

Thank you , and I agree with the clarification of your client's position as stated in your 
response below. I would agree we don't know for certain when the list of applicants 
was posted on the Department's website, but given that it did not contain point of 
entry language, and did not trigger a 120.57(3) review process, the exact date is not 
material. We can be confident it was not posted before the close of the application 
period on Wednesday, July 8. 

Thank you for prompt assurance and cooperation. The notice of withdrawal will be 
sent in shortly. 

M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 

From: Bush, Amanda [mailto:Amanda.Bu5h@flhealth.gov] 

Sent: Wednesday, July 15, 2015 3:29 PM 

To: Chris Bryant 

Subject: RE: Miller & Sons Notice of Protest 

Chris, 

Thank you for the prompt email follow-up. Your email below is an accw-ate summary of our discussion 
and the Department's position. Tbe only thing I would replu·ase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 

As discussed, I wilJ also add you to the senrice list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 

Please note: Florida bas a veiy broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 

EXH~'·· 
WIT: 

DATE: - ·:b 
TRACY FINAN, RPR 



From: Chris Bryant [mailto·cbryant@ohfc com] 

Sent: Wednesday, July 15, 2015 2:25 PM 

To: Bush, Amanda 

Subject: Miller & Sons Notice of Protest 

Amanda-

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-11 10 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: 

To: 
Subject: 
Date: 
Attachments: 

Amanda-

Chas BMnt 
"Bush Aillanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:58:14 PM 

Notice of Withdrawal of Notjce of Protest.pdf 

Attached please find Miller & Sons' withdrawal of its notice of protest. This was just 
sent to your agency clerk via facsimile to 413-87 43. 

M. Christ opher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 

From: Bush, Amanda [mailto:Amanda.Bush@flhealth.gov] 

Sent: Wednesday, July 15, 2015 3:29 PM 

To: Chris Bryant 

Subject: RE: Miller & Sons Notice of Prot est 

Chris, 

Thank you for the prompt email follow-up. Your email below is an accw·ate summary of our discussion 
and the Department's position. The only thing l would rephrase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 

As discussed, l will also add you to the seivice list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 

Please note: Florida has a very broad public records Jaw. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 

From: Chris Bryant [mailto·cbryant@ohfc com] 

Sent: Wednesday, July 15, 2015 2:25 PM 

To: Bush, Amanda 

Subject: Miller & Sons Notice of Protest ~~~l~~t-
DATE~ 
TRACY FINAN, RPR 



Amanda-

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A . 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

In Re: Ed Miller and Son, Inc. 
Application for Approval of Low THC Cannabis Dispensing Organizations 

Withdrawal of Notice of Protest 

NOTICE IS GIVEN that Ed Miller & Son, Inc., hereby withdraws the Notice of Protest 

filed by it on this date (copy attached). This withdrawal is premised on the Department's 

representation that the list of Dispensing Organization Applicants challenged by Miller and Son 

(and attached to its Notice of Protest) does not reflect agency action subject to challenge; that 

subsequent notification with a clear point of entry will be provided by the Department when 

determinations are made as to applicant status and selection; and that such determinations by the 

Department are considered by the Department to be licensing determinations governed by Section 

120.60, Fla, Stat., and subject to challenge under Sections 120.569 and 120.57 (1) and (2), Fla. 

Stat., not competitive procurement determinations subject to challenge under Section 120.57(3), 

Fla. Stat. 

~ 
FILED this~ day of July, 2015. 

M. CHRISTOPHER RY 
Florida Bar No. 434 50 
OERTEL, FERNANDEZ, BRYANT 

& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1 110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 
Attorneys for Ed Miller and Son, Inc. 

OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302- 111 O 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the foregoing Withdrawal of Notice of Protest has been filed 

via Facsimile and U.S. Mail to Shannon Revels, Agency Clerk, Florida Department of Health, 

Office of the General Cowisel, 2585 Merchants Row Boulevard, Tallahassee, Florida; and copy 

via Email to Amanda Bush (amanda.bush(a).flhealth.gov), Attorney at Law, Florida Department of 

Health, Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida on 

:M-
this /S day of July, 2015. 

2 

OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE. FLORIDA 32302· 1110 



BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

15 JUL I 5 AH 11 : 3 7 
In Re: Ed Miller & Sons, Inc. p--::in~ P'=" TlJ::- C' r ~"' 

Application for Approval of Low THC Cannabis Dispensing Orgfilllzmfon~ '' '"- .... -· ·' · 

NOTICE OF PROTEST 

NOTICE IS GIVEN that Ed Miller & Sons, Inc., ("Miller & Sons") intends to protest the 

apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 

approval as a Dispensing Organization under Section 38 1.986, Fla. Stat., despite Miller & Sons 

having submitted an application. To the best of Miller & Sons' knowledge, the attached list of 

Dispensing Organization Applications was posted by the Department on its website on the 

afternoon of Friday, July 10, 2015. The time of the posting is not shown on either the website or 

the list itself, and the posting did not contain the notice required by Section J 20.57(3)(a), Fla. Stat.; 

however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 

time of posting, to avoid waiver of any right to challenge. 

If it is determined that the Department has reached a decision or intended decision as to 

Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 

OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110. TALLAHASSEE, FLORIDA 32302-1110 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the original and one copy of the foregoing has been filed via 

2 

OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 



Dispensing Organization Applications 

No. Applicant Region Received 
1 McCrory's Sunny Hill Nursery Central July 7, 2015 
2 Loop's Nursery and Greenhouses, Inc. Northeast July 7, 2015 

3 Keith St. Germain Nursery Farms Southeast July 7, 2015 
4 Plants of Ruskin Southwest July 8, 2015 

5 Deleons' Bromeliads, Inc. Central July 8, 2015 

6 Bill's Nursery, Inc. d/b/a Almond Tree Southeast July 81 2015 
Nursery 

7 Bill's Nursery, Inc. d/b/a Almond Tree Northeast July 8, 2015 
Nursery 

8 Chestnut Hill Tree Farm, LLC Northeast July 8, 2015 
9 Costa Nursery Farms, LLC Southeast July 8, 2015 

10 George Hackney, Inc. d/b/a Hackney Northwest July 8, 2015 
Nursery 

11 Nature's Way Nursery of M iami Southeast Ju ly 8, 2015 

12 Alpha Foliage, Inc. Northwest July 8, 2015 
13 Alpha Foliage, Inc. Southwest July 8, 2015 

14 Redland Nursery, Inc. Central July 8, 2015 
15 Redland Nursery, Inc. Southeast July 8, 2015 

16 Hart's Plant Nursery, Inc. Northeast July 8, 2015 

17 Hart's Plant Nursery, Inc. Northwest July 8, 2015 

18 Sun Bulb Company, Inc. Southwest July 8, 2015 

19 Treadwell Nursery Central July 8, 2015 

20 Spring Oaks Greenhouse, Inc. Central July 8, 2015 

21 Knox Nursery, Inc. Central Ju ly 8, 2015 

22 San Felasco Nurseries, Inc. d/b/a Northeast July 8, 2015 
Grandiflora 

23 Tropiflora, LLC Southwest July 8, 2015 

24 Dewar Nurseries, Inc. Central July 8, 2015 

25 Tornello Landscape Corp. d/b/a 3 Boys Southwest July 8, 2015 
Farm 

26 Perkins Nursery, Inc. Southwest July 8, 2015 

27 Tree-King Tree Farm, Inc. Northwest July 8, 2015 

28 Razbuton, Inc. Central July 8, 2015 



From: 
Sent: 
To: 
Subject: 
Attachments: 

Good afternoon Chris, 

Bush, Amanda 
Fnday, July 17, 2015 4:26 PM 
'Chris Bryant' 
Notice of Agency Action 
Miiier & Sons agency action_07 16.15.pdf 

I wnnted to cop)' you as promised on nny ugcncy uction tnken in regard to your client. Ed J\lillc.r and Sons, Inc. The 
attached lener was sent certified mnil to your client yesterday. I have the two cashier checks submitted by your client and 
need further direction from you/your client on return or disposal of those checks. 

Best regards. 
Amanda G. Bush 
Senior Attorney 
Office of the cenernl Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 3:1399-1703 
(850) 245-4027 

Plea~e no Le: F1oricl11 has a very broad public records law. Most writteu communications to or from state officials regarding 
stutc business are public records nvailoble to the public and media upon request. Your e-mail communicotions may 
thl!refore be subject to public disclosure. 

EXH-8 l 
WIT: r 
DATE: -I - (p. 1 Of 7) 
TRACY FINAN, RPR 



llla•lon: 
To prolllcl, ptOl1IO!e & inlJIO¥e 9le heallh 
ol at peojila ., Florida~ W1llOtlled 
stale. ~ & COlllT\riy ellol1s. 

HEALTH 
Vlalon: To be !he Helltlint 81111 '1 Ille Nallan 

July 16, 2015 

Certified Maj! No : 7013 2630 0001 8621 5337 

Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 

!tick Scott 
GOWIOOI' 

.lohn H. Annetrong, llD, l"AC8 
Slate Surgeon General & Soaatary 

RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 

Dear Mr. Miller: 

The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1), of the Florida Administrative Code. an initlal application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any •Application for Low-THC Cannabis Dispensing Organization Approval· and all 
required exhibits and supporting documents be delivered ·no later than 5:00 p.m. (Eastern Time), 21 
calendar days after the effective date" of the rule. 

Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Cieri<, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a •jump drive• was filed with the Agency Cieri< on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compas.sionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. {EXhibit 8). Addltlonal 
materials on a ·jump drive• and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on July 10, 2015 at 3:57 p.m. (Exhibit C). 

The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an applicatfon fee as required. As the 
Department is not reviewing your submission, it will be returning both checks In the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569and120.57, Florida Statutes, as indicated in the attached Notice 
of Rlghts. 

Patricia Nelson 
Director 

Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A 

F10ftd• Depilrtm8flt of Heelth 
Otllce of Computi:lnate Use 
4052 Bild C11J191S Wey 
T~ A. 3Z389-J265 
PliOtE: ~ • Fl\1. 850/245-4748 

DOH Ex. 33 (p. 2 of 7) 
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NOTICE OF RIGHTS 

A party Whose substantial interests are affected by this agency action may petition for an administraUve 
hearing pursuant to sections 120.569 and 120.57, Florida statutes. Chapter 28-106, of the Florida 
Administrative Code, govems such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address Is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703. lhe Agency Clerk's facsimile number is (850) 413-8743. 

Mediation Is not available as an alternative remedy. 

The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 

DOH Ex. 33 (p. 3 of 7) 
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SENDER: COMPLETE THIS SECTION 

• ~ Items 1, 2, and S. Also complete 
lt8m 411 Aaetr1c1ed DeUYery Is deelred. 

• Pm! )IOI.Ir nama and address on the l1IY8l1l8 
eo thst we can nslun tile ca!d to you. 

• Attach this cad to the beck ot the mallpleoa, 
or on the front If apaoe permfta. 

1. ~~to: 

Ed Miller & So ns;·lnc 
6020 SW Martin Hwy. 
Palm City, FL 34990 

CO\!Plf 1( 11-''S SlC1tO-. ONDtLl~'(Af 

A.~ 

x 
II. Reoolwd by ( Ptflllad N6mtJJ l c. Del8 ,,, Dot.wy 

0. la tlt#iWt ~ dillww1! fl<m .... ,? c ~ 
~'(ES, on11rdelvely mldftln baloW: B1io 

7013 2630 0001 ab21 5337 
I PS fonn 3811 , FebnJmy 2004 __ ,540, 
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From: 
Sent : 
To: 

Chris Bryant <cbryant@ohfc com> 
Friday, July 31. 2015 11 :17 AM 
Bush, Amanda 

Subject: RE: Notice of Agency Action 

l\manda 

Th.mk vou for calling m,; on Wednesd.iy, July 2'1. to inquin· lurther abou1 the return oi the application fee chc>ck~ for [d 
Miller and Sons. 

f\s w e cJiscussrd. my client and I an~ concerned that Miller and Sons· .1ccPpta11c:e of the re-tu•n!'d checks might he 
.:011) trul'd by the Depa1 tment or J reviewing AU or court as a de iacto w1thd1 aw al of the it previously )Ul,mit ted 
dpplit.1t1on. You half<' as.\ur .. d 1111; th.it the oeua1tmc11t doe, not and will not laki' lire position that i\l1 ller a11d Sons 
accepl..mn· of the ri>turned rht>cl1s cons1 itute) withdrawal of their ~pplication. 

Wr understand th.i t it i) the Dep.inmcnt"s posirion that both the apph«1t1on and the applit,rtion iee checks submilled 
by Miller and Sons were unt1111ely, and lhat you <11c not at tlus lime recedmi; from th.:it µosilio11. 

If ~ou could rt>~pnnd co this t>·n>iul w11f11n1ins our mutual understantiinr. as set out above, I will have d runner from my 
offir:e pirk uµ the checks and we will rLLurn them to Miller and Sons. 

M. Christopher Bryant, Attorney at Law 
Oertel. Fernandez. Bryant & Atkinson. P.A. 
2060 Delta Way I P.O Box 1110 I Tallahassee, Florida 32302-1 110 
Telephone (850) 521-0700 I Fax: (850) 521-0720 I Mobile (850) 544-5302 

From: Bush. Amanda (mailto:Amanda.Bush@flhealth.gov] 
Sent: Friday, July 17, 2015 4:26 PM 
To: Chris Bryant <cbryant@ohfc.com> 
Subject: Notice of Agency Action 

Good afternoon Chris, 

I wanted to copy you as promised on any agency action taken in regard to your client, Ed Miller and Son$, Inc. The 
attached letter was sent certified mail to your client yesterday. I have the two cashier checks submitted by your client and 
need further direction from you/your client on retu rn or disposal of those checks. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Buld Cypress Woy 
Tallo.hnsscc, Florida 32399-1703 
(850) 245-4027 

Please note: Florida hns a very hroad pnhlic records h1w. Most written communicatiuns to or from state officials regarding 

EXHl~tz 
WIT: ~(\=f 
DATE:g-):~ (p. 1 of 2) 
TRACY FINAN, RPR 



state business are public records available to lhe public and media upon request. Your e-mail communications may 
therefore be subject to public disclosure. 
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From: 
To: 
Subject: 
Date: 

Amanda-

Chris Brvant 
"Bush. Amanda" 
Return of Miller and Sons Application 
Monday, August 10, 2015 10:49:55 AM 

As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization; or, at least, did not instruct me to do so on 
their behalf. 

My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application 's content to disclosure (unless redacted) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application, here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application. 

Please advise if I may pick up the appl ication as submitted for return to them. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850} 521-0720 I Mobile: (850) 544-5302 

~ii~ ~ WIT: ~ 
DATE: ·I '.).-Jo( 
TRACY FINAN, RPR 



From: 
To: 
Subject: 
Date: 

Amanda-

Chds BMnt 
"Bush Amanda" 
RE: Return of Miiier and Sons Application 
Monday, August 10, 2015 2:54:09 PM 

I understand your response. I will discuss with my client. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 

From: Bush, Amanda [mailto:Amanda.Bush@flhealth.gov] 

Sent: Monday, August 10, 2015 2:50 PM 

To: Chris Bryant <cbryant@ohfc.com> 

Subject: RE: Return of Miller and Sons Application 

Chris, 

The Department cannot return the application. Once an application is submitted, it is a public record 

received by the agency. 

Best regards, 

Amanda 

From: Chris Bryant [mailto:cbrvant@ohfc.com] 

Sent: Monday, August 10, 2015 10:58 AM 

To: Bush, Amanda <Amanda Bush@flhealth BOY> 

Subject: Return of Miller and Sons Application 

Amanda-

As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization; or, at least, did not instruct me to do so on 
their behalf. 

My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application 's content to disclosure (unless redacted) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application, here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application. 

Please advise if I may pick up the application as submitted for return to them. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



CHAPTER 2016-123

Committee Substitute for Committee Substitute for
Committee Substitute for House Bill No. 307

and House Bill No. 1313

An act relating to the medical use of cannabis; amending s. 381.986, F.S.;
providing and revising definitions; revising requirements for physicians
ordering low-THC cannabis, medical cannabis, or a cannabis delivery
device; revising the information a physician must update on the registry;
requiring a physician to update the registry within a specified timeframe;
requiring a physician to obtain certain written consent; providing that a
physician commits a misdemeanor of the first degree under certain
circumstances; providing that an eligible patient who uses medical
cannabis, and such patient’s legal representative, who administers
medical cannabis in specified prohibited locations commits a misdemean-
or of the first degree; providing that a physician who orders low-THC
cannabis or medical cannabis and receives related compensation from a
dispensing organization is subject to disciplinary action; revising require-
ments relating to physician education; providing that the appropriate
board must require the medical director of each dispensing organization to
hold a certain license; revising the information that the Department of
Health is required to include in its online compassionate use registry;
revising performance bond requirements for certain dispensing organiza-
tions; requiring the department to approve three dispensing organiza-
tions, including specified applicants, under certain circumstances; provid-
ing requirements for the three dispensing organizations; requiring the
department to allow a dispensing organization to make certain wholesale
purchases from or distributions to another dispensing organization;
revising standards to be met and maintained by dispensing organizations;
authorizing dispensing organizations to use certain pesticides after
consultation with the Department of Agriculture and Consumer Services;
providing requirements for dispensing organizations when they are
growing and processing low-THC cannabis or medical cannabis; requiring
dispensing organizations to inspect seeds and growing plants for certain
pests and perform certain fumigation and treatment of plants; providing
that dispensing organizations may not dispense low-THC cannabis and
medical cannabis unless they meet certain testing requirements; requir-
ing dispensing organizations to maintain certain records; requiring
dispensing organizations to contract with an independent testing labora-
tory to perform certain audits; providing packaging requirements for low-
THC and medical cannabis; requiring dispensing organizations to retain
certain samples for specified purposes; providing delivery requirements
for dispensing organizations when dispensing low-THC cannabis and
medical cannabis; providing certain safety and security requirements for
dispensing organizations; providing certain safety and security require-
ments for the transport of low-THC cannabis and medical cannabis;
authorizing the department to conduct certain inspections; providing

1
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inspection requirements; authorizing the department to enter into certain
interagency agreements; requiring the department to make certain
information available on its website; authorizing the department to
establish a system for issuing and renewing registration cards; providing
requirements for the registration cards; authorizing the department to
impose certain fines; authorizing the department to suspend, revoke, or
refuse to renew a dispensing organization’s approval under certain
circumstances; requiring the department to renew the dispensing orga-
nization biennially under certain conditions; providing applicability;
authorizing an approved independent testing laboratory to possess,
test, transport, and lawfully dispose of low-THC cannabis or medical
cannabis by department rule ; providing that a dispensing organization is
presumed to be registered with the department under certain circum-
stances; providing that a person is not exempt from prosecution for certain
offenses and is not relieved from certain requirements of law under certain
circumstances; amending s. 499.0295, F.S.; revising definitions; authoriz-
ing certain manufacturers to dispense cannabis delivery devices; requir-
ing the department to authorize certain dispensing organizations or
applicants to provide low-THC cannabis, medical cannabis, and cannabis
delivery devices to eligible patients; providing for dispensing organiza-
tions or applicants meeting specified criteria to be granted authorization
to cultivate certain cannabis and operate as dispensing organizations;
requiring the department to grant approval as a dispensing organization
to certain qualified applicants by a specified date; authorizing two
dispensing organizations in the same region under certain circumstances;
authorizing the Department of Health to enforce certain rules; providing
applicability; authorizing certain colleges and universities to conduct
certain cannabis research; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 381.986, Florida Statutes, is amended to read:

381.986 Compassionate use of low-THC and medical cannabis.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Cannabis delivery device” means an object used, intended for use, or
designed for use in preparing, storing, ingesting, inhaling, or otherwise
introducing low-THC cannabis or medical cannabis into the human body.

(b)(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, transport, and dispense low-THC cannabis
or medical cannabis pursuant to this section.

(c) “Independent testing laboratory” means a laboratory, including the
managers, employees, or contractors of the laboratory, which has no direct or
indirect interest in a dispensing organization.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(d) “Legal representative” means the qualified patient’s parent, legal
guardian acting pursuant to a court’s authorization as required under s.
744.3215(4), health care surrogate acting pursuant to the qualified patient’s
written consent or a court’s authorization as required under s. 765.113, or an
individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.

(e)(b) “Low-THC cannabis” means a plant of the genus Cannabis, the
dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol
andmore than 10 percent of cannabidiol weight for weight; the seeds thereof;
the resin extracted from any part of such plant; or any compound,
manufacture, salt, derivative, mixture, or preparation of such plant or its
seeds or resin that is dispensed only from a dispensing organization.

(f) “Medical cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin extracted
from any part of the plant; and every compound, manufacture, sale,
derivative, mixture, or preparation of the plant or its seeds or resin that
is dispensed only from a dispensing organization for medical use by an
eligible patient as defined in s. 499.0295.

(g)(c) “Medical use” means administration of the ordered amount of low-
THC cannabis or medical cannabis. The term does not include the:

1. Possession, use, or administration of low-THC cannabis or medical
cannabis by smoking.

2. The term also does not include the Transfer of low-THC cannabis or
medical cannabis to a person other than the qualified patient for whom it
was ordered or the qualified patient’s legal representative on behalf of the
qualified patient.

3. Use or administration of low-THC cannabis or medical cannabis:

a. On any form of public transportation.

b. In any public place.

c. In a qualified patient’s place of employment, if restricted by his or her
employer.

d. In a state correctional institution as defined in s. 944.02 or a
correctional institution as defined in s. 944.241.

e. On the grounds of a preschool, primary school, or secondary school.

f. On a school bus or in a vehicle, aircraft, or motorboat.

(h)(d) “Qualified patient” means a resident of this state who has been
added to the compassionate use registry by a physician licensed under

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis
from a dispensing organization.

(i)(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.

(2) PHYSICIANORDERING.—Effective January 1, 2015, A physician is
authorized to order licensed under chapter 458 or chapter 459 who has
examined and is treating a patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms may order for the patient’s medical use low-
THC cannabis to treat a qualified patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms; order low-THC cannabis such disease,
disorder, or condition or to alleviate symptoms of such disease, disorder,
or condition, if no other satisfactory alternative treatment options exist for
the qualified that patient; order medical cannabis to treat an eligible patient
as defined in s. 499.0295; or order a cannabis delivery device for the medical
use of low-THC cannabis or medical cannabis, only if the physician and all of
the following conditions apply:

(a) Holds an active, unrestricted license as a physician under chapter
458 or an osteopathic physician under chapter 459;

(b) Has treated the patient for at least 3 months immediately preceding
the patient’s registration in the compassionate use registry;

(c) Has successfully completed the course and examination required
under paragraph (4)(a);

(a) The patient is a permanent resident of this state.

(d)(b) Has determined The physician determines that the risks of
treating the patient with ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit to the for that patient. If a
patient is younger than 18 years of age, a second physician must concur with
this determination, and such determination must be documented in the
patient’s medical record;.

(e)(c) The physician Registers as the orderer of low-THC cannabis or
medical cannabis for the named patient on the compassionate use registry
maintained by the department and updates the registry to reflect the
contents of the order, including the amount of low-THC cannabis or medical
cannabis that will provide the patient with not more than a 45-day supply
and a cannabis delivery device needed by the patient for the medical use of
low-THC cannabis or medical cannabis. The physician must also update the
registry within 7 days after any change is made to the original order to
reflect the change. The physician shall deactivate the registration of the
patient and the patient’s legal representative patient’s registration when
treatment is discontinued;.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(f)(d) The physician Maintains a patient treatment plan that includes
the dose, route of administration, planned duration, and monitoring of the
patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis or medical cannabis;.

(g)(e) The physician Submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis and medical cannabis on patients;.

(h)(f) The physician Obtains the voluntary written informed consent of
the patient or the patient’s legal representative guardian to treatment with
low-THC cannabis after sufficiently explaining the current state of knowl-
edge in the medical community of the effectiveness of treatment of the
patient’s condition with low-THC cannabis, the medically acceptable
alternatives, and the potential risks and side effects;

(i) Obtains written informed consent as defined in and required under s.
499.0295, if the physician is orderingmedical cannabis for an eligible patient
pursuant to that section; and

(j) Is not a medical director employed by a dispensing organization.

(3) PENALTIES.—

(a) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC
cannabis for a patient without a reasonable belief that the patient is
suffering from:

1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or

2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.

(b) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders medical cannabis
for a patient without a reasonable belief that the patient has a terminal
condition as defined in s. 499.0295.

(c)(b) A Any person who fraudulently represents that he or she has
cancer, or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, or a terminal condition
to a physician for the purpose of being ordered low-THC cannabis, medical
cannabis, or a cannabis delivery device by such physician commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(d) An eligible patient as defined in s. 499.0295 who uses medical
cannabis, and such patient’s legal representative who administers medical
cannabis, in plain view of or in a place open to the general public, on the
grounds of a school, or in a school bus, vehicle, aircraft, or motorboat,
commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(e) A physician who orders low-THC cannabis, medical cannabis, or a
cannabis delivery device and receives compensation from a dispensing
organization related to the ordering of low-THC cannabis, medical cannabis,
or a cannabis delivery device is subject to disciplinary action under the
applicable practice act and s. 456.072(1)(n).

(4) PHYSICIAN EDUCATION.—

(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis
delivery device for medical use by a patient in this state, the appropriate
board shall require the ordering physician licensed under chapter 458 or
chapter 459 to successfully complete an 8-hour course and subsequent
examination offered by the Florida Medical Association or the Florida
Osteopathic Medical Association that encompasses the clinical indications
for the appropriate use of low-THC cannabis and medical cannabis, the
appropriate cannabis delivery devices mechanisms, the contraindications
for such use, and as well as the relevant state and federal laws governing the
ordering, dispensing, and possessing of these substances and devices this
substance. The first course and examination shall be presented by October 1,
2014, and shall be administered at least annually thereafter. Successful
completion of the course may be used by a physician to satisfy 8 hours of the
continuing medical education requirements required by his or her respective
board for licensure renewal. This course may be offered in a distance
learning format.

(b) The appropriate board shall require the medical director of each
dispensing organization to hold an active, unrestricted license as a physician
under chapter 458 or as an osteopathic physician under chapter 459 and
approved under subsection (5) to successfully complete a 2-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses appropriate
safety procedures and knowledge of low-THC cannabis, medical cannabis,
and cannabis delivery devices.

(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis,
medical cannabis, or a cannabis delivery device each time such physician
renews his or her license. In addition, successful completion of the course
and examination specified in paragraph (b) is required for the medical
director of each dispensing organization each time such physician renews his
or her license.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis, medical cannabis, or a cannabis delivery device may be
subject to disciplinary action under the applicable practice act and under s.
456.072(1)(k).

(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, The
department shall:

(a) Create and maintain a secure, electronic, and online compassionate
use registry for the registration of physicians, and patients, and the legal
representatives of patients as provided under this section. The registry must
be accessible to law enforcement agencies and to a dispensing organization
in order to verify the authorization of a patient or a patient’s legal
representative to possess patient authorization for low-THC cannabis,
medical cannabis, or a cannabis delivery device and record the low-THC
cannabis, medical cannabis, or cannabis delivery device dispensed. The
registry must prevent an active registration of a patient by multiple
physicians.

(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis, medical cannabis, or a cannabis delivery device under
this section, one in each of the following regions: northwest Florida,
northeast Florida, central Florida, southeast Florida, and southwest
Florida. The department shall develop an application form and impose an
initial application and biennial renewal fee that is sufficient to cover the
costs of administering this section. An applicant for approval as a dispensing
organization must be able to demonstrate:

1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.

2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.

3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.

4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the depart-
ment.

5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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department. Upon approval, the applicant must post a $5 million perfor-
mance bond. However, upon a dispensing organization’s serving at least
1,000 qualified patients, the dispensing organization is only required to
maintain a $2 million performance bond.

6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.

7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.

(c) Upon the registration of 250,000 active qualified patients in the
compassionate use registry, approve three dispensing organizations, includ-
ing, but not limited to, an applicant that is a recognized class member of
Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers
Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers
and Agriculturalists Association, which must meet the requirements of
subparagraphs (b)2.-7. and demonstrate the technical and technological
ability to cultivate and produce low-THC cannabis.

(d) Allow a dispensing organization to make a wholesale purchase of low-
THC cannabis or medical cannabis from, or a distribution of low-THC
cannabis or medical cannabis to, another dispensing organization.

(e)(c) Monitor physician registration and ordering of low-THC cannabis,
medical cannabis, or a cannabis delivery device for ordering practices that
could facilitate unlawful diversion or misuse of low-THC cannabis, medical
cannabis, or a cannabis delivery device and take disciplinary action as
indicated.

(d) Adopt rules necessary to implement this section.

(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation must, at all times, shall maintain compliance with the criteria
demonstrated for selection and approval as a dispensing organization under
subsection (5) and the criteria required in this subsection at all times.

(a) When growing low-THC cannabis or medical cannabis, a dispensing
organization:

1. May use pesticides determined by the department, after consultation
with the Department of Agriculture and Consumer Services, to be safely
applied to plants intended for human consumption, but may not use
pesticides designated as restricted-use pesticides pursuant to s. 487.042.

2. Must grow low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from any other plant.

3. Must inspect seeds and growing plants for plant pests that endanger
or threaten the horticultural and agricultural interests of the state, notify

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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the Department of Agriculture and Consumer Services within 10 calendar
days after a determination that a plant is infested or infected by such plant
pest, and implement and maintain phytosanitary policies and procedures.

4. Must perform fumigation or treatment of plants, or the removal and
destruction of infested or infected plants, in accordance with chapter 581 and
any rules adopted thereunder.

(b) When processing low-THC cannabis or medical cannabis, a dispen-
sing organization must:

1. Process the low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from other plants or products.

2. Test the processed low-THC cannabis and medical cannabis before
they are dispensed. Results must be verified and signed by two dispensing
organization employees. Before dispensing low-THC cannabis, the dispen-
sing organization must determine that the test results indicate that the low-
THC cannabis meets the definition of low-THC cannabis and, for medical
cannabis and low-THC cannabis, that all medical cannabis and low-THC
cannabis is safe for human consumption and free from contaminants that
are unsafe for human consumption. The dispensing organization must
retain records of all testing and samples of each homogenous batch of
cannabis and low-THC cannabis for at least 9 months. The dispensing
organization must contract with an independent testing laboratory to
perform audits on the dispensing organization’s standard operating proce-
dures, testing records, and samples and provide the results to the
department to confirm that the low-THC cannabis or medical cannabis
meets the requirements of this section and that the medical cannabis and
low-THC cannabis is safe for human consumption.

3. Package the low-THC cannabis or medical cannabis in compliance
with the United States Poison Prevention Packaging Act of 1970, 15 U.S.C.
ss. 1471 et seq.

4. Package the low-THC cannabis or medical cannabis in a receptacle
that has a firmly affixed and legible label stating the following information:

a. A statement that the low-THC cannabis or medical cannabis meets
the requirements of subparagraph 2.;

b. The name of the dispensing organization from which the medical
cannabis or low-THC cannabis originates; and

c. The batch number and harvest number from which the medical
cannabis or low-THC cannabis originates.

5. Reserve two processed samples from each batch and retain such
samples for at least 9 months for the purpose of testing pursuant to the audit
required under subparagraph 2.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123

9
CODING: Words stricken are deletions; words underlined are additions.



(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis
delivery device, a dispensing organization:

1. May not dispense more than a 45-day supply of low-THC cannabis or
medical cannabis to a patient or the patient’s legal representative.

2. Must have the dispensing organization’s employee who dispenses the
low-THC cannabis, medical cannabis, or a cannabis delivery device enter
into the compassionate use registry his or her name or unique employee
identifier.

3. Must verify in the compassionate use registry that a physician has
ordered the low-THC cannabis, medical cannabis, or a specific type of a
cannabis delivery device for the patient.

4. May not dispense or sell any other type of cannabis, alcohol, or illicit
drug-related product, including pipes, bongs, or wrapping papers, other than
a physician-ordered cannabis delivery device required for the medical use of
low-THC cannabis or medical cannabis, while dispensing low-THC cannabis
or medical cannabis.

5. Must Before dispensing low-THC cannabis to a qualified patient, the
dispensing organization shall verify that the patient has an active registra-
tion in the compassionate use registry, the patient or patient’s legal
representative holds a valid and active registration card, the order presented
matches the order contents as recorded in the registry, and the order has not
already been filled.

6. Must, upon dispensing the low-THC cannabis, medical cannabis, or
cannabis delivery device, the dispensing organization shall record in the
registry the date, time, quantity, and form of low-THC cannabis or medical
cannabis dispensed and the type of cannabis delivery device dispensed.

(d) To ensure the safety and security of its premises and any off-site
storage facilities, and to maintain adequate controls against the diversion,
theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery
devices, a dispensing organization shall:

1.a. Maintain a fully operational security alarm system that secures all
entry points and perimeter windows and is equipped with motion detectors;
pressure switches; and duress, panic, and hold-up alarms; or

b. Maintain a video surveillance system that records continuously 24
hours each day and meets at least one of the following criteria:

(I) Cameras are fixed in a place that allows for the clear identification of
persons and activities in controlled areas of the premises. Controlled areas
include grow rooms, processing rooms, storage rooms, disposal rooms or
areas, and point-of-sale rooms;
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(II) Cameras are fixed in entrances and exits to the premises, which shall
record from both indoor and outdoor, or ingress and egress, vantage points;

(III) Recorded images must clearly and accurately display the time and
date; or

(IV) Retain video surveillance recordings for a minimum of 45 days or
longer upon the request of a law enforcement agency.

2. Ensure that the organization’s outdoor premises have sufficient
lighting from dusk until dawn.

3. Establish and maintain a tracking system approved by the depart-
ment that traces the low-THC cannabis or medical cannabis from seed to
sale. The tracking system shall include notification of key events as
determined by the department, including when cannabis seeds are planted,
when cannabis plants are harvested and destroyed, and when low-THC
cannabis or medical cannabis is transported, sold, stolen, diverted, or lost.

4. Not dispense from its premises low-THC cannabis, medical cannabis,
or a cannabis delivery device between the hours of 9 p.m. and 7 a.m., but may
perform all other operations and deliver low-THC cannabis and medical
cannabis to qualified patients 24 hours each day.

5. Store low-THC cannabis ormedical cannabis in a secured, locked room
or a vault.

6. Require at least two of its employees, or two employees of a security
agency with whom it contracts, to be on the premises at all times.

7. Require each employee to wear a photo identification badge at all
times while on the premises.

8. Require each visitor to wear a visitor’s pass at all times while on the
premises.

9. Implement an alcohol and drug-free workplace policy.

10. Report to local law enforcement within 24 hours after it is notified or
becomes aware of the theft, diversion, or loss of low-THC cannabis ormedical
cannabis.

(e) To ensure the safe transport of low-THC cannabis or medical
cannabis to dispensing organization facilities, independent testing labora-
tories, or patients, the dispensing organization must:

1. Maintain a transportation manifest, which must be retained for at
least 1 year.

2. Ensure only vehicles in good working order are used to transport low-
THC cannabis or medical cannabis.
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3. Lock low-THC cannabis or medical cannabis in a separate compart-
ment or container within the vehicle.

4. Require at least two persons to be in a vehicle transporting low-THC
cannabis or medical cannabis, and require at least one person to remain in
the vehicle while the low-THC cannabis or medical cannabis is being
delivered.

5. Provide specific safety and security training to employees transport-
ing or delivering low-THC cannabis or medical cannabis.

(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.—

(a) The departmentmay conduct announced or unannounced inspections
of dispensing organizations to determine compliance with this section or
rules adopted pursuant to this section.

(b) The department shall inspect a dispensing organization upon
complaint or notice provided to the department that the dispensing
organization has dispensed low-THC cannabis or medical cannabis contain-
ing any mold, bacteria, or other contaminant that may cause or has caused
an adverse effect to human health or the environment.

(c) The department shall conduct at least a biennial inspection of each
dispensing organization to evaluate the dispensing organization’s records,
personnel, equipment, processes, security measures, sanitation practices,
and quality assurance practices.

(d) The department may enter into interagency agreements with the
Department of Agriculture and Consumer Services, the Department of
Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for
Health Care Administration, and such agencies are authorized to enter into
an interagency agreement with the department, to conduct inspections or
perform other responsibilities assigned to the department under this
section.

(e) The department must make a list of all approved dispensing
organizations and qualified ordering physicians and medical directors
publicly available on its website.

(f) The department may establish a system for issuing and renewing
registration cards for patients and their legal representatives, establish the
circumstances under which the cards may be revoked by or must be returned
to the department, and establish fees to implement such system. The
department must require, at a minimum, the registration cards to:

1. Provide the name, address, and date of birth of the patient or legal
representative.
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2. Have a full-face, passport-type, color photograph of the patient or legal
representative taken within the 90 days immediately preceding registration.

3. Identify whether the cardholder is a patient or legal representative.

4. List a unique numeric identifier for the patient or legal representative
that is matched to the identifier used for such person in the department’s
compassionate use registry.

5. Provide the expiration date, which shall be 1 year after the date of the
physician’s initial order of low-THC cannabis or medical cannabis.

6. For the legal representative, provide the name and unique numeric
identifier of the patient that the legal representative is assisting.

7. Be resistant to counterfeiting or tampering.

(g) The department may impose reasonable fines not to exceed $10,000
on a dispensing organization for any of the following violations:

1. Violating this section, s. 499.0295, or department rule.

2. Failing to maintain qualifications for approval.

3. Endangering the health, safety, or security of a qualified patient.

4. Improperly disclosing personal and confidential information of the
qualified patient.

5. Attempting to procure dispensing organization approval by bribery,
fraudulent misrepresentation, or extortion.

6. Being convicted or found guilty of, or entering a plea of guilty or nolo
contendere to, regardless of adjudication, a crime in any jurisdiction which
directly relates to the business of a dispensing organization.

7. Making or filing a report or record that the dispensing organization
knows to be false.

8. Willfully failing to maintain a record required by this section or
department rule.

9. Willfully impeding or obstructing an employee or agent of the
department in the furtherance of his or her official duties.

10. Engaging in fraud or deceit, negligence, incompetence, or misconduct
in the business practices of a dispensing organization.

11. Making misleading, deceptive, or fraudulent representations in or
related to the business practices of a dispensing organization.
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12. Having a license or the authority to engage in any regulated
profession, occupation, or business that is related to the business practices
of a dispensing organization suspended, revoked, or otherwise acted against
by the licensing authority of any jurisdiction, including its agencies or
subdivisions, for a violation that would constitute a violation under Florida
law.

13. Violating a lawful order of the department or an agency of the state,
or failing to comply with a lawfully issued subpoena of the department or an
agency of the state.

(h) The department may suspend, revoke, or refuse to renew a dispen-
sing organization’s approval if a dispensing organization commits any of the
violations in paragraph (g).

(i) The department shall renew the approval of a dispensing organiza-
tion biennially if the dispensing organization meets the requirements of this
section and pays the biennial renewal fee.

(j) The department may adopt rules necessary to implement this section.

(8) PREEMPTION.—

(a) All matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations are
preempted to the state.

(b) A municipality may determine by ordinance the criteria for the
number and location of, and other permitting requirements that do not
conflict with state law or department rule for, dispensing facilities of
dispensing organizations located within its municipal boundaries. A county
may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or department
rule for all dispensing facilities of dispensing organizations located within
the unincorporated areas of that county.

(9)(7) EXCEPTIONS TO OTHER LAWS.—

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
or medical cannabis ordered for the patient, but not more than a 45-day
supply, and a cannabis delivery device ordered for the patient.

(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully
dispose of reasonable quantities, as established by department rule, of
low-THC cannabis, medical cannabis, or a cannabis delivery device. For
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purposes of this subsection, the terms “manufacture,” “possession,” “deli-
ver,” “distribute,” and “dispense” have the same meanings as provided in s.
893.02.

(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
independent testing laboratory may possess, test, transport, and lawfully
dispose of low-THC cannabis or medical cannabis as provided by department
rule.

(d)(c) An approved dispensing organization and its owners, managers,
and employees are not subject to licensure or regulation under chapter 465
or chapter 499 for manufacturing, possessing, selling, delivering, distribut-
ing, dispensing, or lawfully disposing of reasonable quantities, as estab-
lished by department rule, of low-THC cannabis, medical cannabis, or a
cannabis delivery device.

(e) An approved dispensing organization that continues to meet the
requirements for approval is presumed to be registered with the department
and to meet the regulations adopted by the department or its successor
agency for the purpose of dispensing medical cannabis or low-THC cannabis
under Florida law. Additionally, the authority provided to a dispensing
organization in s. 499.0295 does not impair the approval of a dispensing
organization.

(f) This subsection does not exempt a person from prosecution for a
criminal offense related to impairment or intoxication resulting from the
medical use of low-THC cannabis or medical cannabis or relieve a person
from any requirement under law to submit to a breath, blood, urine, or other
test to detect the presence of a controlled substance.

Section 2. Subsections (2) and (3) of section 499.0295, Florida Statutes,
are amended to read:

499.0295 Experimental treatments for terminal conditions.—

(2) As used in this section, the term:

(a) “Dispensing organization” means an organization approved by the
Department of Health under s. 381.986(5) to cultivate, process, transport,
and dispense low-THC cannabis, medical cannabis, and cannabis delivery
devices.

(b)(a) “Eligible patient” means a person who:

1. Has a terminal condition that is attested to by the patient’s physician
and confirmed by a second independent evaluation by a board-certified
physician in an appropriate specialty for that condition;

2. Has considered all other treatment options for the terminal condition
currently approved by the United States Food and Drug Administration;

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123

15
CODING: Words stricken are deletions; words underlined are additions.



3. Has given written informed consent for the use of an investigational
drug, biological product, or device; and

4. Has documentation from his or her treating physician that the patient
meets the requirements of this paragraph.

(c)(b) “Investigational drug, biological product, or device” means:

1. A drug, biological product, or device that has successfully completed
phase 1 of a clinical trial but has not been approved for general use by the
United States Food and Drug Administration and remains under investiga-
tion in a clinical trial approved by the United States Food and Drug
Administration; or

2. Medical cannabis that is manufactured and sold by a dispensing
organization.

(d)(c) “Terminal condition” means a progressive disease or medical or
surgical condition that causes significant functional impairment, is not
considered by a treating physician to be reversible even with the adminis-
tration of available treatment options currently approved by the United
States Food and Drug Administration, and, without the administration of
life-sustaining procedures, will result in death within 1 year after diagnosis
if the condition runs its normal course.

(e)(d) “Written informed consent” means a document that is signed by a
patient, a parent of a minor patient, a court-appointed guardian for a
patient, or a health care surrogate designated by a patient and includes:

1. An explanation of the currently approved products and treatments for
the patient’s terminal condition.

2. An attestation that the patient concurs with his or her physician in
believing that all currently approved products and treatments are unlikely
to prolong the patient’s life.

3. Identification of the specific investigational drug, biological product,
or device that the patient is seeking to use.

4. A realistic description of the most likely outcomes of using the
investigational drug, biological product, or device. The description shall
include the possibility that new, unanticipated, different, or worse symp-
toms might result and death could be hastened by the proposed treatment.
The description shall be based on the physician’s knowledge of the proposed
treatment for the patient’s terminal condition.

5. A statement that the patient’s health plan or third-party adminis-
trator and physician are not obligated to pay for care or treatment
consequent to the use of the investigational drug, biological product, or
device unless required to do so by law or contract.
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6. A statement that the patient’s eligibility for hospice care may be
withdrawn if the patient begins treatment with the investigational drug,
biological product, or device and that hospice care may be reinstated if the
treatment ends and the patient meets hospice eligibility requirements.

7. A statement that the patient understands he or she is liable for all
expenses consequent to the use of the investigational drug, biological
product, or device and that liability extends to the patient’s estate, unless
a contract between the patient and the manufacturer of the investigational
drug, biological product, or device states otherwise.

(3) Upon the request of an eligible patient, a manufacturer may, or upon
a physician’s order pursuant to s. 381.986, a dispensing organization may:

(a) Make its investigational drug, biological product, or device available
under this section.

(b) Provide an investigational drug, biological product, or device, or
cannabis delivery device as defined in s. 381.986 to an eligible patient
without receiving compensation.

(c) Require an eligible patient to pay the costs of, or the costs associated
with, the manufacture of the investigational drug, biological product, or
device, or cannabis delivery device as defined in s. 381.986.

Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a
dispensing organization that receives notice from the Department of Health
that it is approved as a region’s dispensing organization, posts a $5 million
performance bond in compliance with rule 64-4.002(5)(e), Florida Adminis-
trative Code, meets the requirements of and requests cultivation authoriza-
tion pursuant to rule 64-4.005(2), Florida Administrative Code, and expends
at least $100,000 to fulfill its legal obligations as a dispensing organization;
or any applicant that received the highest aggregate score through the
department’s evaluation process, notwithstanding any prior determination
by the department that the applicant failed to meet the requirements of s.
381.986, Florida Statutes, must be granted cultivation authorization by the
department and is approved to operate as a dispensing organization for the
full term of its original approval and all subsequent renewals pursuant to s.
381.986, Florida Statutes. Any applicant that qualifies under this subsection
which has not previously been approved as a dispensing organization by the
department must be given approval as a dispensing organization by the
department within 10 days after the effective date of this act, and within 10
days after receiving such approval must comply with the bond requirement
in rule 64-4.002(5)(e), Florida Administrative Code, and must comply with
all other applicable requirements of chapter 64-4, Florida Administrative
Code.

(2) If an organization that does not meet the criteria of subsection (1)
receives a final determination from the Division of Administrative Hearings,
the Department of Health, or a court of competent jurisdiction that it was
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entitled to be a dispensing organization under s. 381.986, Florida Statutes,
and applicable rules, such organization and an organization that meets the
criteria of subsection (1) shall both be dispensing organizations in the same
region. During the operations of any dispensing organization that meets the
criteria in this section, the Department of Health may enforce rule 64-4.005,
Florida Administrative Code, as filed on June 17, 2015.

(3) This section does not apply to s. 381.986 (5)(c), Florida Statutes.

Section 4. Any college or university in the state that has a college of
agriculture may conduct cannabis research consistent with state and federal
law.

Section 5. This act shall take effect upon becoming a law.

Approved by the Governor March 25, 2016.

Filed in Office Secretary of State March 25, 2016.
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 

EDWARD MILLER & SON, INC., a   
Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant.     / 
 

THE DEPARTMENT’S MOTION TO DISMISS 
AND SUPPORTING MEMORANDUM OF LAW 

 
Pursuant to Florida Rule of Civil Procedure 1.140, Defendant State of Florida, 

Department of Health, moves to dismiss Plaintiff Edward Miller & Son, Inc.’s Amended 

Complaint for Declaratory Relief.   

I. INTRODUCTION 

Nearly a year ago, Miller waived any right to challenge the Department’s rejection of 

Miller’s application to be a low-THC cannabis dispensing organization.  Miller consciously 

declined to pursue mandatory administrative review of the rejection.  Moreover, notwithstanding 

Miller’s arguments, chapter 2016-123, Laws of Florida, does nothing to revive the rights Miller 

waived to challenge the Department’s licensing decision.  As Miller cannot prove any set of facts 

that would entitle it to relief, the Amended Complaint must be dismissed. 

  

Filing # 42682237 E-Filed 06/13/2016 04:54:47 PM



II. BACKGROUND AND MATERIAL FACTS 

Through the Compassionate Medical Cannabis Act of 2014, the Florida Legislature 

directed the Department to authorize the establishment of five dispensing organizations (DOs) to 

cultivate, process, and dispense low-THC cannabis to qualified patients who suffer from 

debilitating illnesses.  See ch. 2014-157 § 1, Laws of Florida (codified in part at § 381.986(5)(b), 

Fla. Stat. (2015)); see also Am. Compl. ¶¶ 7, 8.  The Act set forth a general framework for an 

application process where the Department would determine which statutorily qualified applicants 

best promoted the statutory interests to promote accessibility and availability of low-THC 

cannabis.  See § 381.986(5)(b), Fla. Stat.  

As directed by the Act, § 386.981(5)(d), Fla. Stat., the Department adopted rules to 

implement the DO application and selection process, Fla. Admin. Code R. 64-4.002.  These rules 

provided that 

[a]ny “Application for Low-THC Cannabis Dispensing Organization Approval” 
and all required exhibits and supporting documents shall be delivered to the 
Agency Clerk of the Department of Health physically located at 2585 Merchants 
Row Boulevard in Tallahassee, Florida, no earlier than 10:00 a.m. (Eastern Time), 
on the effective date of this rule and no later than 5:00 p.m. (Eastern Time), 21 
calendar days after the effective date of this rule. 

Fla. Admin. Code R. 64-4.002(5) (emphasis added).   The rule became effective on June 17, 

2015, see Fla. Admin. Code R. 64-4.002; Am. Compl. ¶ 12, making the applications due no later 

than 5:00 p.m. on July 8.  

Miller, however, submitted its application at 5:27 p.m. on July 8, Am. Compl. ¶ 29 — 

after the deadline set forth in the DO licensing rule.  Accordingly, on July 16 the Department 

notified Miller by letter that Miller’s application was rejected for being untimely submitted (the 

Rejection Letter).  See Am. Compl. ¶ 30.  Miller never challenged this decision through the 

chapter 120 administrative process mandated by the legislature.  Cf. Am. Compl. ¶¶ 34, 37, 66.  



III. MOTION TO DISMISS STANDARD 

Dismissal is appropriate when the pleader cannot prove any set of facts that would entitle 

it to relief.  Charles v. Fla. Foreclosure Placement Ctr., LLC, 988 So. 2d 1157, 1161 (Fla. 3d 

DCA 2008).  When amendment of a defective complaint would be futile, courts have wide 

discretion to dismiss the complaint without allowing amendment.  See, e.g., Tuten v. 

Fariborzian, 84 So. 3d 1063, 1069 (Fla. 1st DCA 2012) (affirming trial court’s refusal to allow 

plaintiff to amend complaint where plaintiff made no showing as to possible amendments that 

would not be futile). 

IV. ARGUMENT 

A. Under the doctrines of exhaustion of administrative remedies and waiver, Miller is 
precluded from obtaining the relief it seeks.   

1. Parties challenging agency action are required to exhaust all administrative remedies. 

The Florida Legislature established the Administrative Procedure Act (APA) as the 

process for challenging agency action such as the denial of a license application.  See ch. 120, 

Fla. Stat.  Sections 120.569 and 120.57, Florida Statutes, provide a mechanism to file a petition, 

take discovery, and present evidence and have grievances heard — in other words, for a party to 

exercise its right to due process — in an administrative forum.  See, e.g., Citizens of State v. Fla. 

Pub. Serv. Comm’n, 146 So. 3d 1143, 1154 (Fla. 2014). 

[T]he legislature may determine by what process and procedure legal rights may 
be asserted and determined provided that the procedure adopted affords 
reasonable notice and a fair opportunity to be heard before rights are decided.  In 
the administrative arena, due process requirements are found in chapter 120, 
Florida Statutes, the Florida Administrative Procedure Act . . . .   

The APA was intended to simplify the administrative process . . . , thereby 
insuring that the public would receive due process and significantly improved 
fairness of treatment. . . . 

Id. at 1154 & n.6 (some alterations in original) (internal quotation marks and citations omitted).   



The administrative remedies the legislature provided to address agency action such as the 

DO licensing decisions provide an adequate remedy at law and should be exhausted.  Courts 

have long held that a party must exhaust administrative remedies before seeking relief from a 

trial court, even when seeking declaratory or injunctive relief.  See, e.g., City of Sunny Isles 

Beach v. Publix Super Markets, Inc., 996 So. 2d 238, 238–39 (Fla. 3d DCA 2008) (noting that “it 

is the law of this state, for good and salutary reasons relating to both respect for the 

administrative process and judicial efficiency, that, with rare exception relating usually to 

matters not cognizable in the circuit court, a party cannot resort to the courts for a decision until 

administrative remedies are exhausted” and holding that circuit court exceeded jurisdiction in 

considering declaratory judgment claim); Pushkin v. Lombard, 279 So. 2d 79, 80 (Fla. 3d DCA 

1973) (reversing declaratory judgment because lower court exceeded jurisdiction where plaintiffs 

sought declaratory judgment construing their rights before exhausting administrative process).   

In the same vein, the doctrine of primary jurisdiction also calls for exhaustion of 

administrative remedies.  As explained by the Florida Supreme Court,  

The doctrine of primary jurisdiction enables a court to have the benefit of an 
agency’s experience and expertise in matters with which the court is not as 
familiar, protects the integrity of the regulatory scheme administered by the 
agency, and promotes consistency and uniformity in areas of public policy.  
Pursuant to the doctrine, “[j]udicial intervention in the decisionmaking function of 
the executive branch must be restrained in order to support the integrity of the 
administrative process and to allow the executive branch to carry out its 
responsibilities as a co-equal branch of government.”   

Flo–Sun, Inc. v. Kirk, 783 So. 2d 1029, 1037 (Fla. 2001) (alteration in original) (citations 

omitted). 

Florida law is clear that where the legislature has provided for an administrative process 

such as that set forth in chapter 120, that process may not be supplanted by a circuit court 

proceeding.  As is admitted in the Amended Complaint, Miller has never sought review of the 



license application rejection through the administrative review process.  Cf. Am. Compl. ¶¶ 34, 

37, 66.  Therefore, Miller’s claims in this action must be dismissed for failing to exhaust the 

legislatively mandated administrative remedies.   

2. Miller waived the right to challenge the Department’s rejection of Miller’s application. 

When Miller decided not to file a petition challenging the decision set forth in the 

Rejection Letter, Miller consciously waived the right to challenge the Department’s rejection of 

its DO license application.   

As explained above, the legislature established the APA as the process for challenging 

agency action.  See ch. 120, Fla. Stat.  Under the APA, a petitioning party receives a hearing at 

which it may present evidence and have its grievances heard.  See §§ 120.57(1), -(2), Fla. Stat.  

Florida Administrative Code Rule 28-106.111, which applies to all proceedings in which the 

substantial interests of a party are determined by an agency and to all chapter 120 proceedings,1 

provides that “persons seeking a hearing on an agency decision which does or may determine 

their substantial interests shall file a petition for hearing with the agency within 21 days of 

receipt of written notice of the decision.”2  Fla. Admin. Code R. 28-106.111(2) (emphasis 

added).  The rule further provides, “Any person who receives written notice of an agency 

decision and who fails to file a written request for hearing within 21 days waives the right to 

request a hearing on such matters.”  Fla. Admin. Code R. 28-106.111(4) (emphasis added). 

When Miller decided not to file a petition challenging the Department’s decision to reject 

its application, Miller waived the right to challenge the Department’s decision.  See, e.g., Aleong 

1 See Fla. Admin. Code R. 28-106.101 (applying to all chapter 120 proceedings with limited 
exceptions not alleged or applicable here). 
2 Unless otherwise provided by law, Fla. Admin. Code R. 28-106.111(2), such as the 72-hour 
notice of protest and 10-day petition filing deadlines for procurement protests under section 
120.57(3), Florida Statutes.   



v. State, Dep’t of Bus. & Prof’l Regulation, 963 So. 2d 799, 802 (Fla. 4th DCA 2007) (affirming 

agency order determining that petitioner’s failure to timely request administrative hearing 

operated as waiver); Fla. Optometric Ass’n v. Dep’t of Prof’l Regulation, 567 So. 2d 928, 934–

35 (Fla. 1st DCA 1990) (applying predecessor to rule 28-106.111 and explaining that party that 

receives notice of agency decision and time limit for requesting hearing but fails to file petition 

during that time waives its rights), superseded by statute  on other grounds as stated in Soc’y for 

Clinical & Med. Hair Removal, Inc. v. Dep’t of Health, 183 So. 3d 1138, 1143 (Fla. 1st DCA 

2015); Dickerson, Inc. v. Rose, 398 So. 2d 922, 923–24 (Fla. 1st DCA 1981 (holding that 

petitioner that received notice of agency decision and right to administrative hearing waived its 

rights when petitioner filed petition for hearing one week late).  Having waived its rights by not 

bringing this action within 21 days of being notified that its application was denied, Miller has 

waived its right to contest that licensure denial. 

Put differently, Miller knowingly waived its right to challenge the Department’s rejection 

of its DO license application.  Miller should not be permitted to circumvent the legislatively 

created administrative process by attempting in this court to revive expired rights. 

B. Chapter 2016-123, Laws of Florida, does not allow Miller to challenge the rejection of 
its application today, nearly a year after the rejection. 

Miller mistakenly relies on chapter 2016-123, Laws of Florida, to argue that it is entitled 

to a DO license.  The legislature has made clear that the chapter 2016-123 does not revive an 

opportunity for an applicant that failed to challenge the Department’s decision on its application 

to challenge the decision now. 

In the 2016 legislative session, the legislature amended Florida law regarding medical 

cannabis.  On March 25, 2016, House Bill 307 and House Bill 1313 were signed by the Governor 



and became law, effective immediately, as chapter 2016-123, Laws of Florida.  In section 3, the 

new law provides, 

(1)  Notwithstanding s. 381.986(5)(b),3 Florida Statutes, a dispensing organization 
that receives notice from the Department of Health that it is approved as a 
region’s dispensing organization, posts a $5 million performance bond in 
compliance with rule 64-4.002(5)(e), Florida Administrative Code, meets the 
requirements of and requests cultivation authorization pursuant to rule 64-
4.005(2), Florida Administrative Code, and expends at least $100,000 to fulfill its 
legal obligations as a dispensing organization; or any applicant that received the 
highest aggregate score through the department’s evaluation process . . . must be 
granted cultivation authorization by the department and is approved to operate as 
a dispensing organization for the full term of its original approval and all 
subsequent renewals pursuant to s. 381.986, Florida Statutes.  Any applicant that 
qualifies under this subsection which has not previously been approved as a 
dispensing organization by the department must be given approval as a dispensing 
organization by the department within 10 days after the effective date of this act, 
and within 10 days after receiving such approval must comply with the bond 
requirement in rule 64-4.002(5)(e), Florida Administrative Code, and must 
comply with all other applicable requirements of chapter 64-4, Florida 
Administrative Code. 

(2)  If an organization that does not meet the criteria of subsection (1) receives a 
final determination from the Division of Administrative Hearings, the Department 
of Health, or a court of competent jurisdiction that it was entitled to be a 
dispensing organization under s. 381.986, Florida Statutes, and applicable rules, 
such organization and an organization that meets the criteria of subsection (1) 
shall both be dispensing organizations in the same region. . . . 

Ch. 2016-123 § 3, Laws of Fla. (attached as Exhibit A). 

In simple terms, this portion of the law does three things.  First, the law grants DO 

licenses to the five applicants the Department approved in November 2015, regardless of the 

pending administrative challenges to those approvals.  See id. § 3(1).  Second, the law grants a 

DO license to the applicant that received the highest score in Florida’s northeast region yet was 

initially denied due to an employee failing the required background check.  See id.  Both of these 

provisions were enacted because the legislature was frustrated with administrative challenges 

3 Section 381.986(5)(b) is the provision of the Compassionate Medical Cannabis Act that relates 
to authorization of DOs.  



holding up production of low-THC cannabis and qualified patients’ access to the same.4  See Fla. 

S., video recording of proceedings at 63:50 (Mar. 7, 2016) (available 

at http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120) (discussion 

of CS for CS/CS/HB 307, § 3, and how the bill granted licenses to six nurseries because “[w]hen 

we passed this law in 2014 the expectation was that we would immediately make this available 

to those suffering families.  What we found is that . . . money and greed took hold and there was 

litigation ensued [sic] . . . .”). 

Third, to comply with constitutional imperatives the law preserved the due process rights 

of the applicants whose challenges to the Department’s denial of their applications were 

pending before the Division of Administrative Hearings when the law was enacted.  See ch. 

2016-123 § 3(2).  During the final senate session leading up to chapter 2016-123’s enactment, 

Senator Rob Bradley, who introduced the bill as a substitute for the companion Senate Bill 460, 

4 As accurately explained by Administrative Law Judge Elizabeth W. McArthur, 

The original 2014 law contemplated approval of five DOs by January 1, 2015.  
Instead, it was not until well after that date before the Department had established 
the process by which the five DOs would be approved (through rulemaking, 
challenges, more rulemaking, and more challenges); then the Department had to 
carry out the application submission and evaluation process; and then, once the 
Department made its decisions, those decisions had to be conveyed with the 
requisite “clear points of entry” to allow applicants to challenge the Department’s 
decisions in de novo administrative hearings.  Instead of seeds in the ground in 
the beginning of 2015, the 2016 Legislature was confronted with the prospect of 
protracted administrative litigation before the five regional DOs would be finally 
approved. 

Considered in this context, the point of section 3, subsection (1), of the new law 
seems clear: the Legislature wanted to accelerate what had become a long, drawn-
out process, by legislatively approving the applicants selected by the Department 
as the best in each region, and setting them free from protracted litigation to go 
forth and start growing the product. . . . 

McCrory’s Sunny Hill Nursery, LLC, v. Dep’t of Health, Case No. 16-1934, ¶¶ 20–21 (Fla. 
DOAH Rec. Order of Dismissal (June 3, 2016) (attached as Exhibit B). 

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120


made clear that the bill did not create a new point of entry for applicants that did not challenge 

the Department’s decision on their applications to “recapture” the ability to challenge: 

Senator Latvala: How about the . . . substantial number of original applicants for 
these licenses that didn’t challenge the decision of the Department?  And maybe 
it’s because they didn’t have the dollars to pay the legal fees to challenge them, 
maybe it’s for whatever reason, but now that we’ve gone back and we’ve said, 
OK, if you had the money to challenge one of these licenses, to challenge the 
decision of the Department of Health, then we’re going to give you a license.  
How about the other people that, if they’d have known that, might have 
challenged them . . . ? 

Senator Bradley: When the [Department approved] the five [licenses], at that 
point in time, you have a clock starts [sic], and you have to assert your rights or 
forever hold your peace.  And . . . so, those individuals — so anybody who did 
that, for whatever reason — internally they either — they thought they were 
wronged, they wanted to keep the process going . . . that was their window to 
assert challenge [sic].  What this bill says is that those challenges continue.  Those 
challenges continue.  They had that window to assert their challenge like . . . 
any other company involved in this type of selection process.  So if someone 
didn’t exercise their legal rights to challenge, then they didn’t exercise their 
legal rights to challenge.  This bill doesn’t prejudice them in any way.  They . . . 
missed their time.  I mean, what would probably be more unfair would be to 
allow somebody to recapture after they missed — missed the time that they 
normally should have challenged. 

Fla. S., video recording of proceedings at 73:00 (Mar. 7, 2016) (available 

at http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120) (discussion 

of CS for CS/CS/HB 307, § 3). 

So when section 3(2) of chapter 2016-123 refers to a “final determination from the 

Division of Administrative Hearings, the Department of Health, or a court of competent 

jurisdiction that it was entitled” to be a DO, it refers to a final determination made in the 

pending administrative proceedings.  Under section 120.57(1), Florida Statutes, in those 

proceedings a hearing is held at the Division of Administrative Hearings, which issues a 

recommended order to the Department.  See §§ 120.57(1)(a), -(k), Fla. Stat.  The Department 

then enters a final order.  See §§ 120.57(1)(k), -(l), Fla. Stat.  That final order is subject to 

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120


judicial review at the First District Court of Appeal under section 120.68.  See § 120.68, Fla. 

Stat.  Therefore, in this context a “court of competent jurisdiction” is an appellate court 

reviewing the Department’s final order in one of the pending proceedings under section 120.68, 

Florida Statutes.     

In sum, the new law preserved the due process rights of the applicants that had timely 

exercised their rights to challenge the Department’s decisions in pending administrative litigation 

— the law did not revive the rights of applicants that waived those rights long ago.  The hours of 

analysis and discussion the legislature conducted before passing chapter 2016-123 remove all 

doubt that the law does not create an opportunity for companies like Miller to obtain DO 

licenses.   

Put simply, chapter 2016-123 simply ensures due process for those applicants that timely 

invoked their rights under the APA.  It did not give new rights or breathe life into Miller’s 

expired rights or the rights of others who consciously chose to waive all rights to challenge their 

license application rejection. 

V. CONCLUSION 

By failing to file a petition within 21 days of the Department rejecting its DO license 

application, Miller consciously waived its right to challenge the rejection in an administrative 

proceeding.  Contrary to Miller’s contention, chapter 2016-123, Laws of Florida, does not revive 

those rights. 

WHEREFORE, the Department requests this Court grant this Motion and dismiss 

Plaintiff Edward Miller & Son, Inc.’s Amended Complaint for Declaratory Relief, together with 

granting all other legal and equitable relief the Court deems proper.  
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CHAPTER 2016-123

Committee Substitute for Committee Substitute for
Committee Substitute for House Bill No. 307

and House Bill No. 1313

An act relating to the medical use of cannabis; amending s. 381.986, F.S.;
providing and revising definitions; revising requirements for physicians
ordering low-THC cannabis, medical cannabis, or a cannabis delivery
device; revising the information a physician must update on the registry;
requiring a physician to update the registry within a specified timeframe;
requiring a physician to obtain certain written consent; providing that a
physician commits a misdemeanor of the first degree under certain
circumstances; providing that an eligible patient who uses medical
cannabis, and such patient’s legal representative, who administers
medical cannabis in specified prohibited locations commits a misdemean-
or of the first degree; providing that a physician who orders low-THC
cannabis or medical cannabis and receives related compensation from a
dispensing organization is subject to disciplinary action; revising require-
ments relating to physician education; providing that the appropriate
board must require the medical director of each dispensing organization to
hold a certain license; revising the information that the Department of
Health is required to include in its online compassionate use registry;
revising performance bond requirements for certain dispensing organiza-
tions; requiring the department to approve three dispensing organiza-
tions, including specified applicants, under certain circumstances; provid-
ing requirements for the three dispensing organizations; requiring the
department to allow a dispensing organization to make certain wholesale
purchases from or distributions to another dispensing organization;
revising standards to be met and maintained by dispensing organizations;
authorizing dispensing organizations to use certain pesticides after
consultation with the Department of Agriculture and Consumer Services;
providing requirements for dispensing organizations when they are
growing and processing low-THC cannabis or medical cannabis; requiring
dispensing organizations to inspect seeds and growing plants for certain
pests and perform certain fumigation and treatment of plants; providing
that dispensing organizations may not dispense low-THC cannabis and
medical cannabis unless they meet certain testing requirements; requir-
ing dispensing organizations to maintain certain records; requiring
dispensing organizations to contract with an independent testing labora-
tory to perform certain audits; providing packaging requirements for low-
THC and medical cannabis; requiring dispensing organizations to retain
certain samples for specified purposes; providing delivery requirements
for dispensing organizations when dispensing low-THC cannabis and
medical cannabis; providing certain safety and security requirements for
dispensing organizations; providing certain safety and security require-
ments for the transport of low-THC cannabis and medical cannabis;
authorizing the department to conduct certain inspections; providing
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inspection requirements; authorizing the department to enter into certain
interagency agreements; requiring the department to make certain
information available on its website; authorizing the department to
establish a system for issuing and renewing registration cards; providing
requirements for the registration cards; authorizing the department to
impose certain fines; authorizing the department to suspend, revoke, or
refuse to renew a dispensing organization’s approval under certain
circumstances; requiring the department to renew the dispensing orga-
nization biennially under certain conditions; providing applicability;
authorizing an approved independent testing laboratory to possess,
test, transport, and lawfully dispose of low-THC cannabis or medical
cannabis by department rule ; providing that a dispensing organization is
presumed to be registered with the department under certain circum-
stances; providing that a person is not exempt from prosecution for certain
offenses and is not relieved from certain requirements of law under certain
circumstances; amending s. 499.0295, F.S.; revising definitions; authoriz-
ing certain manufacturers to dispense cannabis delivery devices; requir-
ing the department to authorize certain dispensing organizations or
applicants to provide low-THC cannabis, medical cannabis, and cannabis
delivery devices to eligible patients; providing for dispensing organiza-
tions or applicants meeting specified criteria to be granted authorization
to cultivate certain cannabis and operate as dispensing organizations;
requiring the department to grant approval as a dispensing organization
to certain qualified applicants by a specified date; authorizing two
dispensing organizations in the same region under certain circumstances;
authorizing the Department of Health to enforce certain rules; providing
applicability; authorizing certain colleges and universities to conduct
certain cannabis research; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 381.986, Florida Statutes, is amended to read:

381.986 Compassionate use of low-THC and medical cannabis.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Cannabis delivery device” means an object used, intended for use, or
designed for use in preparing, storing, ingesting, inhaling, or otherwise
introducing low-THC cannabis or medical cannabis into the human body.

(b)(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, transport, and dispense low-THC cannabis
or medical cannabis pursuant to this section.

(c) “Independent testing laboratory” means a laboratory, including the
managers, employees, or contractors of the laboratory, which has no direct or
indirect interest in a dispensing organization.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(d) “Legal representative” means the qualified patient’s parent, legal
guardian acting pursuant to a court’s authorization as required under s.
744.3215(4), health care surrogate acting pursuant to the qualified patient’s
written consent or a court’s authorization as required under s. 765.113, or an
individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.

(e)(b) “Low-THC cannabis” means a plant of the genus Cannabis, the
dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol
andmore than 10 percent of cannabidiol weight for weight; the seeds thereof;
the resin extracted from any part of such plant; or any compound,
manufacture, salt, derivative, mixture, or preparation of such plant or its
seeds or resin that is dispensed only from a dispensing organization.

(f) “Medical cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin extracted
from any part of the plant; and every compound, manufacture, sale,
derivative, mixture, or preparation of the plant or its seeds or resin that
is dispensed only from a dispensing organization for medical use by an
eligible patient as defined in s. 499.0295.

(g)(c) “Medical use” means administration of the ordered amount of low-
THC cannabis or medical cannabis. The term does not include the:

1. Possession, use, or administration of low-THC cannabis or medical
cannabis by smoking.

2. The term also does not include the Transfer of low-THC cannabis or
medical cannabis to a person other than the qualified patient for whom it
was ordered or the qualified patient’s legal representative on behalf of the
qualified patient.

3. Use or administration of low-THC cannabis or medical cannabis:

a. On any form of public transportation.

b. In any public place.

c. In a qualified patient’s place of employment, if restricted by his or her
employer.

d. In a state correctional institution as defined in s. 944.02 or a
correctional institution as defined in s. 944.241.

e. On the grounds of a preschool, primary school, or secondary school.

f. On a school bus or in a vehicle, aircraft, or motorboat.

(h)(d) “Qualified patient” means a resident of this state who has been
added to the compassionate use registry by a physician licensed under

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis
from a dispensing organization.

(i)(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.

(2) PHYSICIANORDERING.—Effective January 1, 2015, A physician is
authorized to order licensed under chapter 458 or chapter 459 who has
examined and is treating a patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms may order for the patient’s medical use low-
THC cannabis to treat a qualified patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms; order low-THC cannabis such disease,
disorder, or condition or to alleviate symptoms of such disease, disorder,
or condition, if no other satisfactory alternative treatment options exist for
the qualified that patient; order medical cannabis to treat an eligible patient
as defined in s. 499.0295; or order a cannabis delivery device for the medical
use of low-THC cannabis or medical cannabis, only if the physician and all of
the following conditions apply:

(a) Holds an active, unrestricted license as a physician under chapter
458 or an osteopathic physician under chapter 459;

(b) Has treated the patient for at least 3 months immediately preceding
the patient’s registration in the compassionate use registry;

(c) Has successfully completed the course and examination required
under paragraph (4)(a);

(a) The patient is a permanent resident of this state.

(d)(b) Has determined The physician determines that the risks of
treating the patient with ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit to the for that patient. If a
patient is younger than 18 years of age, a second physician must concur with
this determination, and such determination must be documented in the
patient’s medical record;.

(e)(c) The physician Registers as the orderer of low-THC cannabis or
medical cannabis for the named patient on the compassionate use registry
maintained by the department and updates the registry to reflect the
contents of the order, including the amount of low-THC cannabis or medical
cannabis that will provide the patient with not more than a 45-day supply
and a cannabis delivery device needed by the patient for the medical use of
low-THC cannabis or medical cannabis. The physician must also update the
registry within 7 days after any change is made to the original order to
reflect the change. The physician shall deactivate the registration of the
patient and the patient’s legal representative patient’s registration when
treatment is discontinued;.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(f)(d) The physician Maintains a patient treatment plan that includes
the dose, route of administration, planned duration, and monitoring of the
patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis or medical cannabis;.

(g)(e) The physician Submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis and medical cannabis on patients;.

(h)(f) The physician Obtains the voluntary written informed consent of
the patient or the patient’s legal representative guardian to treatment with
low-THC cannabis after sufficiently explaining the current state of knowl-
edge in the medical community of the effectiveness of treatment of the
patient’s condition with low-THC cannabis, the medically acceptable
alternatives, and the potential risks and side effects;

(i) Obtains written informed consent as defined in and required under s.
499.0295, if the physician is orderingmedical cannabis for an eligible patient
pursuant to that section; and

(j) Is not a medical director employed by a dispensing organization.

(3) PENALTIES.—

(a) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC
cannabis for a patient without a reasonable belief that the patient is
suffering from:

1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or

2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.

(b) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders medical cannabis
for a patient without a reasonable belief that the patient has a terminal
condition as defined in s. 499.0295.

(c)(b) A Any person who fraudulently represents that he or she has
cancer, or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, or a terminal condition
to a physician for the purpose of being ordered low-THC cannabis, medical
cannabis, or a cannabis delivery device by such physician commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(d) An eligible patient as defined in s. 499.0295 who uses medical
cannabis, and such patient’s legal representative who administers medical
cannabis, in plain view of or in a place open to the general public, on the
grounds of a school, or in a school bus, vehicle, aircraft, or motorboat,
commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(e) A physician who orders low-THC cannabis, medical cannabis, or a
cannabis delivery device and receives compensation from a dispensing
organization related to the ordering of low-THC cannabis, medical cannabis,
or a cannabis delivery device is subject to disciplinary action under the
applicable practice act and s. 456.072(1)(n).

(4) PHYSICIAN EDUCATION.—

(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis
delivery device for medical use by a patient in this state, the appropriate
board shall require the ordering physician licensed under chapter 458 or
chapter 459 to successfully complete an 8-hour course and subsequent
examination offered by the Florida Medical Association or the Florida
Osteopathic Medical Association that encompasses the clinical indications
for the appropriate use of low-THC cannabis and medical cannabis, the
appropriate cannabis delivery devices mechanisms, the contraindications
for such use, and as well as the relevant state and federal laws governing the
ordering, dispensing, and possessing of these substances and devices this
substance. The first course and examination shall be presented by October 1,
2014, and shall be administered at least annually thereafter. Successful
completion of the course may be used by a physician to satisfy 8 hours of the
continuing medical education requirements required by his or her respective
board for licensure renewal. This course may be offered in a distance
learning format.

(b) The appropriate board shall require the medical director of each
dispensing organization to hold an active, unrestricted license as a physician
under chapter 458 or as an osteopathic physician under chapter 459 and
approved under subsection (5) to successfully complete a 2-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses appropriate
safety procedures and knowledge of low-THC cannabis, medical cannabis,
and cannabis delivery devices.

(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis,
medical cannabis, or a cannabis delivery device each time such physician
renews his or her license. In addition, successful completion of the course
and examination specified in paragraph (b) is required for the medical
director of each dispensing organization each time such physician renews his
or her license.

Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123
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(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis, medical cannabis, or a cannabis delivery device may be
subject to disciplinary action under the applicable practice act and under s.
456.072(1)(k).

(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, The
department shall:

(a) Create and maintain a secure, electronic, and online compassionate
use registry for the registration of physicians, and patients, and the legal
representatives of patients as provided under this section. The registry must
be accessible to law enforcement agencies and to a dispensing organization
in order to verify the authorization of a patient or a patient’s legal
representative to possess patient authorization for low-THC cannabis,
medical cannabis, or a cannabis delivery device and record the low-THC
cannabis, medical cannabis, or cannabis delivery device dispensed. The
registry must prevent an active registration of a patient by multiple
physicians.

(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis, medical cannabis, or a cannabis delivery device under
this section, one in each of the following regions: northwest Florida,
northeast Florida, central Florida, southeast Florida, and southwest
Florida. The department shall develop an application form and impose an
initial application and biennial renewal fee that is sufficient to cover the
costs of administering this section. An applicant for approval as a dispensing
organization must be able to demonstrate:

1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.

2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.

3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.

4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the depart-
ment.

5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the
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department. Upon approval, the applicant must post a $5 million perfor-
mance bond. However, upon a dispensing organization’s serving at least
1,000 qualified patients, the dispensing organization is only required to
maintain a $2 million performance bond.

6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.

7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.

(c) Upon the registration of 250,000 active qualified patients in the
compassionate use registry, approve three dispensing organizations, includ-
ing, but not limited to, an applicant that is a recognized class member of
Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers
Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers
and Agriculturalists Association, which must meet the requirements of
subparagraphs (b)2.-7. and demonstrate the technical and technological
ability to cultivate and produce low-THC cannabis.

(d) Allow a dispensing organization to make a wholesale purchase of low-
THC cannabis or medical cannabis from, or a distribution of low-THC
cannabis or medical cannabis to, another dispensing organization.

(e)(c) Monitor physician registration and ordering of low-THC cannabis,
medical cannabis, or a cannabis delivery device for ordering practices that
could facilitate unlawful diversion or misuse of low-THC cannabis, medical
cannabis, or a cannabis delivery device and take disciplinary action as
indicated.

(d) Adopt rules necessary to implement this section.

(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation must, at all times, shall maintain compliance with the criteria
demonstrated for selection and approval as a dispensing organization under
subsection (5) and the criteria required in this subsection at all times.

(a) When growing low-THC cannabis or medical cannabis, a dispensing
organization:

1. May use pesticides determined by the department, after consultation
with the Department of Agriculture and Consumer Services, to be safely
applied to plants intended for human consumption, but may not use
pesticides designated as restricted-use pesticides pursuant to s. 487.042.

2. Must grow low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from any other plant.

3. Must inspect seeds and growing plants for plant pests that endanger
or threaten the horticultural and agricultural interests of the state, notify
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the Department of Agriculture and Consumer Services within 10 calendar
days after a determination that a plant is infested or infected by such plant
pest, and implement and maintain phytosanitary policies and procedures.

4. Must perform fumigation or treatment of plants, or the removal and
destruction of infested or infected plants, in accordance with chapter 581 and
any rules adopted thereunder.

(b) When processing low-THC cannabis or medical cannabis, a dispen-
sing organization must:

1. Process the low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from other plants or products.

2. Test the processed low-THC cannabis and medical cannabis before
they are dispensed. Results must be verified and signed by two dispensing
organization employees. Before dispensing low-THC cannabis, the dispen-
sing organization must determine that the test results indicate that the low-
THC cannabis meets the definition of low-THC cannabis and, for medical
cannabis and low-THC cannabis, that all medical cannabis and low-THC
cannabis is safe for human consumption and free from contaminants that
are unsafe for human consumption. The dispensing organization must
retain records of all testing and samples of each homogenous batch of
cannabis and low-THC cannabis for at least 9 months. The dispensing
organization must contract with an independent testing laboratory to
perform audits on the dispensing organization’s standard operating proce-
dures, testing records, and samples and provide the results to the
department to confirm that the low-THC cannabis or medical cannabis
meets the requirements of this section and that the medical cannabis and
low-THC cannabis is safe for human consumption.

3. Package the low-THC cannabis or medical cannabis in compliance
with the United States Poison Prevention Packaging Act of 1970, 15 U.S.C.
ss. 1471 et seq.

4. Package the low-THC cannabis or medical cannabis in a receptacle
that has a firmly affixed and legible label stating the following information:

a. A statement that the low-THC cannabis or medical cannabis meets
the requirements of subparagraph 2.;

b. The name of the dispensing organization from which the medical
cannabis or low-THC cannabis originates; and

c. The batch number and harvest number from which the medical
cannabis or low-THC cannabis originates.

5. Reserve two processed samples from each batch and retain such
samples for at least 9 months for the purpose of testing pursuant to the audit
required under subparagraph 2.
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(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis
delivery device, a dispensing organization:

1. May not dispense more than a 45-day supply of low-THC cannabis or
medical cannabis to a patient or the patient’s legal representative.

2. Must have the dispensing organization’s employee who dispenses the
low-THC cannabis, medical cannabis, or a cannabis delivery device enter
into the compassionate use registry his or her name or unique employee
identifier.

3. Must verify in the compassionate use registry that a physician has
ordered the low-THC cannabis, medical cannabis, or a specific type of a
cannabis delivery device for the patient.

4. May not dispense or sell any other type of cannabis, alcohol, or illicit
drug-related product, including pipes, bongs, or wrapping papers, other than
a physician-ordered cannabis delivery device required for the medical use of
low-THC cannabis or medical cannabis, while dispensing low-THC cannabis
or medical cannabis.

5. Must Before dispensing low-THC cannabis to a qualified patient, the
dispensing organization shall verify that the patient has an active registra-
tion in the compassionate use registry, the patient or patient’s legal
representative holds a valid and active registration card, the order presented
matches the order contents as recorded in the registry, and the order has not
already been filled.

6. Must, upon dispensing the low-THC cannabis, medical cannabis, or
cannabis delivery device, the dispensing organization shall record in the
registry the date, time, quantity, and form of low-THC cannabis or medical
cannabis dispensed and the type of cannabis delivery device dispensed.

(d) To ensure the safety and security of its premises and any off-site
storage facilities, and to maintain adequate controls against the diversion,
theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery
devices, a dispensing organization shall:

1.a. Maintain a fully operational security alarm system that secures all
entry points and perimeter windows and is equipped with motion detectors;
pressure switches; and duress, panic, and hold-up alarms; or

b. Maintain a video surveillance system that records continuously 24
hours each day and meets at least one of the following criteria:

(I) Cameras are fixed in a place that allows for the clear identification of
persons and activities in controlled areas of the premises. Controlled areas
include grow rooms, processing rooms, storage rooms, disposal rooms or
areas, and point-of-sale rooms;
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(II) Cameras are fixed in entrances and exits to the premises, which shall
record from both indoor and outdoor, or ingress and egress, vantage points;

(III) Recorded images must clearly and accurately display the time and
date; or

(IV) Retain video surveillance recordings for a minimum of 45 days or
longer upon the request of a law enforcement agency.

2. Ensure that the organization’s outdoor premises have sufficient
lighting from dusk until dawn.

3. Establish and maintain a tracking system approved by the depart-
ment that traces the low-THC cannabis or medical cannabis from seed to
sale. The tracking system shall include notification of key events as
determined by the department, including when cannabis seeds are planted,
when cannabis plants are harvested and destroyed, and when low-THC
cannabis or medical cannabis is transported, sold, stolen, diverted, or lost.

4. Not dispense from its premises low-THC cannabis, medical cannabis,
or a cannabis delivery device between the hours of 9 p.m. and 7 a.m., but may
perform all other operations and deliver low-THC cannabis and medical
cannabis to qualified patients 24 hours each day.

5. Store low-THC cannabis ormedical cannabis in a secured, locked room
or a vault.

6. Require at least two of its employees, or two employees of a security
agency with whom it contracts, to be on the premises at all times.

7. Require each employee to wear a photo identification badge at all
times while on the premises.

8. Require each visitor to wear a visitor’s pass at all times while on the
premises.

9. Implement an alcohol and drug-free workplace policy.

10. Report to local law enforcement within 24 hours after it is notified or
becomes aware of the theft, diversion, or loss of low-THC cannabis ormedical
cannabis.

(e) To ensure the safe transport of low-THC cannabis or medical
cannabis to dispensing organization facilities, independent testing labora-
tories, or patients, the dispensing organization must:

1. Maintain a transportation manifest, which must be retained for at
least 1 year.

2. Ensure only vehicles in good working order are used to transport low-
THC cannabis or medical cannabis.
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3. Lock low-THC cannabis or medical cannabis in a separate compart-
ment or container within the vehicle.

4. Require at least two persons to be in a vehicle transporting low-THC
cannabis or medical cannabis, and require at least one person to remain in
the vehicle while the low-THC cannabis or medical cannabis is being
delivered.

5. Provide specific safety and security training to employees transport-
ing or delivering low-THC cannabis or medical cannabis.

(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.—

(a) The departmentmay conduct announced or unannounced inspections
of dispensing organizations to determine compliance with this section or
rules adopted pursuant to this section.

(b) The department shall inspect a dispensing organization upon
complaint or notice provided to the department that the dispensing
organization has dispensed low-THC cannabis or medical cannabis contain-
ing any mold, bacteria, or other contaminant that may cause or has caused
an adverse effect to human health or the environment.

(c) The department shall conduct at least a biennial inspection of each
dispensing organization to evaluate the dispensing organization’s records,
personnel, equipment, processes, security measures, sanitation practices,
and quality assurance practices.

(d) The department may enter into interagency agreements with the
Department of Agriculture and Consumer Services, the Department of
Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for
Health Care Administration, and such agencies are authorized to enter into
an interagency agreement with the department, to conduct inspections or
perform other responsibilities assigned to the department under this
section.

(e) The department must make a list of all approved dispensing
organizations and qualified ordering physicians and medical directors
publicly available on its website.

(f) The department may establish a system for issuing and renewing
registration cards for patients and their legal representatives, establish the
circumstances under which the cards may be revoked by or must be returned
to the department, and establish fees to implement such system. The
department must require, at a minimum, the registration cards to:

1. Provide the name, address, and date of birth of the patient or legal
representative.
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2. Have a full-face, passport-type, color photograph of the patient or legal
representative taken within the 90 days immediately preceding registration.

3. Identify whether the cardholder is a patient or legal representative.

4. List a unique numeric identifier for the patient or legal representative
that is matched to the identifier used for such person in the department’s
compassionate use registry.

5. Provide the expiration date, which shall be 1 year after the date of the
physician’s initial order of low-THC cannabis or medical cannabis.

6. For the legal representative, provide the name and unique numeric
identifier of the patient that the legal representative is assisting.

7. Be resistant to counterfeiting or tampering.

(g) The department may impose reasonable fines not to exceed $10,000
on a dispensing organization for any of the following violations:

1. Violating this section, s. 499.0295, or department rule.

2. Failing to maintain qualifications for approval.

3. Endangering the health, safety, or security of a qualified patient.

4. Improperly disclosing personal and confidential information of the
qualified patient.

5. Attempting to procure dispensing organization approval by bribery,
fraudulent misrepresentation, or extortion.

6. Being convicted or found guilty of, or entering a plea of guilty or nolo
contendere to, regardless of adjudication, a crime in any jurisdiction which
directly relates to the business of a dispensing organization.

7. Making or filing a report or record that the dispensing organization
knows to be false.

8. Willfully failing to maintain a record required by this section or
department rule.

9. Willfully impeding or obstructing an employee or agent of the
department in the furtherance of his or her official duties.

10. Engaging in fraud or deceit, negligence, incompetence, or misconduct
in the business practices of a dispensing organization.

11. Making misleading, deceptive, or fraudulent representations in or
related to the business practices of a dispensing organization.
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12. Having a license or the authority to engage in any regulated
profession, occupation, or business that is related to the business practices
of a dispensing organization suspended, revoked, or otherwise acted against
by the licensing authority of any jurisdiction, including its agencies or
subdivisions, for a violation that would constitute a violation under Florida
law.

13. Violating a lawful order of the department or an agency of the state,
or failing to comply with a lawfully issued subpoena of the department or an
agency of the state.

(h) The department may suspend, revoke, or refuse to renew a dispen-
sing organization’s approval if a dispensing organization commits any of the
violations in paragraph (g).

(i) The department shall renew the approval of a dispensing organiza-
tion biennially if the dispensing organization meets the requirements of this
section and pays the biennial renewal fee.

(j) The department may adopt rules necessary to implement this section.

(8) PREEMPTION.—

(a) All matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations are
preempted to the state.

(b) A municipality may determine by ordinance the criteria for the
number and location of, and other permitting requirements that do not
conflict with state law or department rule for, dispensing facilities of
dispensing organizations located within its municipal boundaries. A county
may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or department
rule for all dispensing facilities of dispensing organizations located within
the unincorporated areas of that county.

(9)(7) EXCEPTIONS TO OTHER LAWS.—

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
or medical cannabis ordered for the patient, but not more than a 45-day
supply, and a cannabis delivery device ordered for the patient.

(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully
dispose of reasonable quantities, as established by department rule, of
low-THC cannabis, medical cannabis, or a cannabis delivery device. For
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purposes of this subsection, the terms “manufacture,” “possession,” “deli-
ver,” “distribute,” and “dispense” have the same meanings as provided in s.
893.02.

(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
independent testing laboratory may possess, test, transport, and lawfully
dispose of low-THC cannabis or medical cannabis as provided by department
rule.

(d)(c) An approved dispensing organization and its owners, managers,
and employees are not subject to licensure or regulation under chapter 465
or chapter 499 for manufacturing, possessing, selling, delivering, distribut-
ing, dispensing, or lawfully disposing of reasonable quantities, as estab-
lished by department rule, of low-THC cannabis, medical cannabis, or a
cannabis delivery device.

(e) An approved dispensing organization that continues to meet the
requirements for approval is presumed to be registered with the department
and to meet the regulations adopted by the department or its successor
agency for the purpose of dispensing medical cannabis or low-THC cannabis
under Florida law. Additionally, the authority provided to a dispensing
organization in s. 499.0295 does not impair the approval of a dispensing
organization.

(f) This subsection does not exempt a person from prosecution for a
criminal offense related to impairment or intoxication resulting from the
medical use of low-THC cannabis or medical cannabis or relieve a person
from any requirement under law to submit to a breath, blood, urine, or other
test to detect the presence of a controlled substance.

Section 2. Subsections (2) and (3) of section 499.0295, Florida Statutes,
are amended to read:

499.0295 Experimental treatments for terminal conditions.—

(2) As used in this section, the term:

(a) “Dispensing organization” means an organization approved by the
Department of Health under s. 381.986(5) to cultivate, process, transport,
and dispense low-THC cannabis, medical cannabis, and cannabis delivery
devices.

(b)(a) “Eligible patient” means a person who:

1. Has a terminal condition that is attested to by the patient’s physician
and confirmed by a second independent evaluation by a board-certified
physician in an appropriate specialty for that condition;

2. Has considered all other treatment options for the terminal condition
currently approved by the United States Food and Drug Administration;
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3. Has given written informed consent for the use of an investigational
drug, biological product, or device; and

4. Has documentation from his or her treating physician that the patient
meets the requirements of this paragraph.

(c)(b) “Investigational drug, biological product, or device” means:

1. A drug, biological product, or device that has successfully completed
phase 1 of a clinical trial but has not been approved for general use by the
United States Food and Drug Administration and remains under investiga-
tion in a clinical trial approved by the United States Food and Drug
Administration; or

2. Medical cannabis that is manufactured and sold by a dispensing
organization.

(d)(c) “Terminal condition” means a progressive disease or medical or
surgical condition that causes significant functional impairment, is not
considered by a treating physician to be reversible even with the adminis-
tration of available treatment options currently approved by the United
States Food and Drug Administration, and, without the administration of
life-sustaining procedures, will result in death within 1 year after diagnosis
if the condition runs its normal course.

(e)(d) “Written informed consent” means a document that is signed by a
patient, a parent of a minor patient, a court-appointed guardian for a
patient, or a health care surrogate designated by a patient and includes:

1. An explanation of the currently approved products and treatments for
the patient’s terminal condition.

2. An attestation that the patient concurs with his or her physician in
believing that all currently approved products and treatments are unlikely
to prolong the patient’s life.

3. Identification of the specific investigational drug, biological product,
or device that the patient is seeking to use.

4. A realistic description of the most likely outcomes of using the
investigational drug, biological product, or device. The description shall
include the possibility that new, unanticipated, different, or worse symp-
toms might result and death could be hastened by the proposed treatment.
The description shall be based on the physician’s knowledge of the proposed
treatment for the patient’s terminal condition.

5. A statement that the patient’s health plan or third-party adminis-
trator and physician are not obligated to pay for care or treatment
consequent to the use of the investigational drug, biological product, or
device unless required to do so by law or contract.
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6. A statement that the patient’s eligibility for hospice care may be
withdrawn if the patient begins treatment with the investigational drug,
biological product, or device and that hospice care may be reinstated if the
treatment ends and the patient meets hospice eligibility requirements.

7. A statement that the patient understands he or she is liable for all
expenses consequent to the use of the investigational drug, biological
product, or device and that liability extends to the patient’s estate, unless
a contract between the patient and the manufacturer of the investigational
drug, biological product, or device states otherwise.

(3) Upon the request of an eligible patient, a manufacturer may, or upon
a physician’s order pursuant to s. 381.986, a dispensing organization may:

(a) Make its investigational drug, biological product, or device available
under this section.

(b) Provide an investigational drug, biological product, or device, or
cannabis delivery device as defined in s. 381.986 to an eligible patient
without receiving compensation.

(c) Require an eligible patient to pay the costs of, or the costs associated
with, the manufacture of the investigational drug, biological product, or
device, or cannabis delivery device as defined in s. 381.986.

Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a
dispensing organization that receives notice from the Department of Health
that it is approved as a region’s dispensing organization, posts a $5 million
performance bond in compliance with rule 64-4.002(5)(e), Florida Adminis-
trative Code, meets the requirements of and requests cultivation authoriza-
tion pursuant to rule 64-4.005(2), Florida Administrative Code, and expends
at least $100,000 to fulfill its legal obligations as a dispensing organization;
or any applicant that received the highest aggregate score through the
department’s evaluation process, notwithstanding any prior determination
by the department that the applicant failed to meet the requirements of s.
381.986, Florida Statutes, must be granted cultivation authorization by the
department and is approved to operate as a dispensing organization for the
full term of its original approval and all subsequent renewals pursuant to s.
381.986, Florida Statutes. Any applicant that qualifies under this subsection
which has not previously been approved as a dispensing organization by the
department must be given approval as a dispensing organization by the
department within 10 days after the effective date of this act, and within 10
days after receiving such approval must comply with the bond requirement
in rule 64-4.002(5)(e), Florida Administrative Code, and must comply with
all other applicable requirements of chapter 64-4, Florida Administrative
Code.

(2) If an organization that does not meet the criteria of subsection (1)
receives a final determination from the Division of Administrative Hearings,
the Department of Health, or a court of competent jurisdiction that it was
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entitled to be a dispensing organization under s. 381.986, Florida Statutes,
and applicable rules, such organization and an organization that meets the
criteria of subsection (1) shall both be dispensing organizations in the same
region. During the operations of any dispensing organization that meets the
criteria in this section, the Department of Health may enforce rule 64-4.005,
Florida Administrative Code, as filed on June 17, 2015.

(3) This section does not apply to s. 381.986 (5)(c), Florida Statutes.

Section 4. Any college or university in the state that has a college of
agriculture may conduct cannabis research consistent with state and federal
law.

Section 5. This act shall take effect upon becoming a law.

Approved by the Governor March 25, 2016.

Filed in Office Secretary of State March 25, 2016.
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Case No. 16-1934 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

This case is before the undersigned on the motion to dismiss 

(Motion) by Respondent the Department of Health (Respondent or 

Department), filed on April 25, 2016.  The Motion asserts that as 

a matter of law, Petitioner McCrory’s Sunny Hill Nursery, LLC 

(Petitioner or McCrory’s) is not entitled to the relief it seeks 

by its Petition for Formal Administrative Proceedings (Petition) 

that gave rise to this proceeding.  McCrory’s filed a written 

response and request for oral argument on May 2, 2016, and a 

notice of supplemental authority on May 3, 2016.  A telephonic 

hearing was conducted on May 23, 2016, to hear argument on the 

Motion. 

Having carefully considered the parties’ filings and the 

arguments presented at hearing, the undersigned is persuaded that 

as a matter of law, McCrory’s is not entitled to the relief it 



 

2 

seeks.  Since the factual allegations in the Petition 

affirmatively demonstrate the legal insufficiency of Petitioner’s 

claim, no amendment could cure this deficiency.  Accordingly, the 

Motion should be granted with prejudice, and issuance of a 

Recommended Order of Dismissal is appropriate. 

APPEARANCES 

For Petitioner:  David C. Ashburn, Esquire 

                 Lorence Jon Bielby, Esquire 

                 Greenberg Traurig, P.A. 

                 101 East College Avenue 

                 Post Office Drawer 1838 

                 Tallahassee, Florida  32302 

 

For Respondent:  W. Robert Vezina, III, Esquire 

                      Eduardo S. Lombard, Esquire 

                      Megan Reynolds, Esquire 

                      Vezina, Lawrence and Piscitelli, P.A. 

                      413 East Park Avenue 

                      Tallahassee, Florida  32301 

 

PRELIMINARY STATEMENT 

In 2015, pursuant to section 381.986, Florida Statutes 

(2014) (the Compassionate Use of Low-THC Cannabis Act), and 

implementing rules, McCrory’s was one of several applicants 

seeking approval to become the single dispensing organization 

(DO) of low-THC cannabis in the central Florida region.  The 

Department evaluated the central region applications, which were 

assigned scores pursuant to the Department’s process set forth in 

its rules.  The Department determined that another applicant, 

Knox Nursery, Inc. (Knox), achieved the highest aggregate score, 

and therefore, should be approved as the single DO for the 
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central region.  Other central region applicants, including 

McCrory’s, were notified that their applications were not 

approved because they did not achieve the highest aggregate score 

in the central region, and therefore, were not determined to be 

the best for that region.  Several initially denied applicants, 

including McCrory’s, timely filed petitions for administrative 

hearings to contest the Department’s initial decisions to approve 

Knox’s application and deny their applications. 

The central region cases were assigned to the undersigned 

and were consolidated.  The McCrory’s petition (McCrory’s I) was 

assigned DOAH Case No. 15-7275 and remains pending. 

 Before a final hearing was held in the consolidated central 

region cases, chapter 2016-123, Laws of Florida, was enacted and 

took effect immediately on becoming law, on March 25, 2016.  The 

new law amended section 381.986, and also adopted provisions that 

did not amend the statute, but gave rise to the Petition filed by 

McCrory’s at issue here (McCrory’s II). 

 McCrory’s filed its Petition with the Department on April 5, 

2016.  The Department referred the matter to the Division of 

Administrative Hearings (DOAH) on April 8, 2016, when it was 

assigned to the undersigned as a related case to DOAH Case 

No. 15-7275, and by Order issued on April 18, 2016, was 

consolidated with the other consolidated central region cases.  

By virtue of the recommendation made herein on the Motion, it is 
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appropriate to sever McCrory’s II from the other consolidated 

central region cases that include McCrory’s I.  

FINDINGS OF FACT BASED ON PETITION 

The material facts alleged in the Petition are accepted as 

true for purposes of ruling on the Motion and are summarized 

here: 

 1.  The Department was directed by section 381.986 to 

authorize the establishment of five DOs statewide, one each in 

five different regions. 

 2.  The Department promulgated an application form, 

incorporated by reference in Florida Administrative Code Rule  

64-4.002, to be used by applicants seeking approval as one of the 

five regional DOs. 

3.  The Department conducted its application review process 

pursuant to rule 64-4.002(5), which provides for three reviewers 

to independently review and score each application using a 

scorecard form that is incorporated by reference. 

 4.  Pursuant to rule 64-4.002(5)(b), “[s]corecards from each 

reviewer will be combined to generate an aggregate score for each 

application.  The Applicant with the highest aggregate score in 

each dispensing region shall be selected as the region’s 

Dispensing Organization.” 
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5.  McCrory’s timely submitted an application to become the 

DO in the central Florida region, as did a number of others, 

including Knox. 

6.  According to McCrory’s, the scorecards completed by the 

Department’s reviewers for the central region applications reveal 

“clearly erroneously assigned scores, and scores that were 

assigned in an arbitrary and capricious manner.” 

(Petition at 4). 

 7.  According to McCrory’s, “[c]orrection of the clearly 

erroneous scoring errors would result in McCrory’s being the 

highest scoring Applicant in the Central Region, and [the 

Department] would have been required to select McCrory’s as the 

DO for the Central Region.”  (Petition at 4). 

 8.  McCrory’s seeks a formal evidentiary hearing to prove 

its allegations of scoring errors because by doing so, McCrory’s 

contends it would thereby be entitled to be a central region DO 

by legislative decree. 

 9.  The Petition is predicated on section 3, subsection (1) 

of the new law, which provides: 

Notwithstanding s. 381.986(5)(b), Florida 

Statutes, a dispensing organization that 

receives notice from the Department of Health 

that it is approved as a region’s dispensing 

organization, posts a $5 million performance 

bond in compliance with rule 64-4.002(5)(e), 

Florida Administrative Code, meets the 

requirements of and requests cultivation 

authorization pursuant to rule 64-4.005(2), 
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Florida Administrative Code, and expends at 

least $100,000 to fulfill its legal 

obligations as a dispensing organization; or 

any applicant that received the highest 

aggregate score through the department’s 

evaluation process, notwithstanding any prior 

determination by the department that the 

applicant failed to meet the requirements of 

s. 381.986, Florida Statutes, must be granted 

cultivation authorization by the department 

and is approved to operate as a dispensing 

organization for the full term of its 

original approval and all subsequent renewals 

pursuant to s. 381.986, Florida Statutes.  

Any applicant that qualifies under this 

subsection which has not previously been 

approved as a dispensing organization by the 

department must be given approval as a 

dispensing organization by the department 

within 10 days after the effective date of 

this act, and within 10 days after receiving 

such approval must comply with the bond 

requirement in rule 64-4.002(5)(e), Florida 

Administrative Code, and must comply with all 

other applicable requirements of chapter 64-

4, Florida Administrative Code.  (emphasis 

added). 

 

The Petition asserts that McCrory’s would, if allowed to prove 

its allegations of scoring errors, achieve the status described 

in the emphasized language following the semi-colon.
1/
 

 10.  The language McCrory’s seeks to invoke identifies 

attributes of an applicant in a two-part description.  The first 

part of the description is “any applicant that received the 

highest aggregate score through the department’s evaluation 

process.”  The second part of the description is 

“[n]otwithstanding any prior determination by the department that 
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the applicant failed to meet the requirements of s. 381.986, 

Florida Statutes.” 

11.  McCrory’s has not alleged that it was an applicant that 

received the highest aggregate score through the Department’s 

evaluation process, nor has McCrory’s alleged that the Department 

previously determined that McCrory’s failed to meet the 

requirements of section 381.986, Florida Statutes. 

12.  Instead, McCrory’s admits by its allegations that it 

was not the applicant that received the highest aggregate score 

among the central region DO applicants, through the Department’s 

evaluation process.  McCrory’s instead alleges that its 

application did not receive the highest aggregate score because 

of scoring errors characterized as clearly erroneous or arbitrary 

and capricious.  McCrory’s can only allege that correction of the 

scoring errors “would result in McCrory’s being the highest 

scoring Applicant in the central region.”
2/
 

13.  McCrory’s also cannot allege that it meets the second 

part of the two-part description after the semi-colon.  McCrory’s 

acknowledges by its allegations that its application was denied 

because it did not receive the highest aggregate score in the 

central region, not because it did not satisfy one of the 

statutory requirements. 
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CONCLUSIONS OF LAW 

14.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties, pursuant to 

sections 120.569 and 120.57(1), Florida Statutes (2015). 

15.  The Department has moved to dismiss the Petition on the 

grounds that the factual allegations are legally insufficient for 

the relief requested. 

16.  In ruling on the Motion, consideration of factual 

matters has been limited to the four corners of the Petition, and 

the allegations are accepted as true.  See St. Francis Parkside 

Lodge v. Dep’t of Health & Rehab. Servs., 486 So. 2d 32, 34 (Fla. 

1st DCA 1986). 

17.  As an applicant for DO approval in the central region 

whose application was initially denied by the Department, 

McCrory’s was entitled to file a petition for an administrative 

hearing to contest the denial of its application.  However, 

McCrory’s already has pending in McCrory’s I, DOAH Case  

No. 15-7275, its petition for an administrative hearing to 

contest the Department’s denial of its DO application. 

18.  McCrory’s II, the second McCrory’s petition challenging 

the denial of the same DO application, seeks to take advantage of 

a legislative provision for more automatic DO approval than 

through litigation in which McCrory’s will have the opportunity 

to try to prove that the McCrory’s application should have been 
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approved instead of denied.  However, the legislative provision 

that McCrory’s is attempting to invoke does not fit.  It requires 

a two-part status that McCrory’s does not have and cannot claim. 

19.  Taken together, the two-part description of an 

applicant entitled to the legislatively mandated approval 

requires (1) an applicant that received the highest aggregate 

score in the Department’s initial review and scoring process, but 

(2) was determined by the Department to not be entitled to 

approval, despite the applicant’s highest aggregate score, 

because of a failure to meet one or more of the statutory 

requirements.  The two parts of the description are linked 

grammatically, by virtue of the use of “any applicant” in the 

first part and “the applicant” in the second part to refer back 

to an applicant meeting the description in the first part. 

20.  The original 2014 law contemplated approval of five DOs 

by January 1, 2015.  Instead, it was not until well after that 

date before the Department had established the process by which 

the five DOs would be approved (through rulemaking, challenges, 

more rulemaking, and more challenges); then the Department had to 

carry out the application submission and evaluation process; and 

then, once the Department made its decisions, those decisions had 

to be conveyed with the requisite “clear points of entry” to 

allow applicants to challenge the Department’s decisions in de 

novo administrative hearings.  Instead of seeds in the ground in 
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the beginning of 2015, the 2016 Legislature was confronted with 

the prospect of protracted administrative litigation before the 

five regional DOs would be finally approved. 

21.  Considered in this context, the point of section 3, 

subsection (1), of the new law seems clear:  the Legislature 

wanted to accelerate what had become a long, drawn-out process, 

by legislatively approving the applicants selected by the 

Department as the best in each region, and setting them free from 

protracted litigation to go forth and start growing the product.  

The language before the semi-colon gives legislative approval to 

the initially approved applicants that had taken certain steps in 

reliance on that initial approval--Knox, in the central region.  

While generally, under the Department’s rules, the initially 

approved applicant would be the applicant that received the 

highest aggregate score, the language after the semi-colon 

addresses the circumstance in which an applicant that received 

the highest aggregate score did not end up being the initially 

approved applicant, because of a determination by the Department 

that the highest-scoring applicant did not meet statutory 

requirements.  In that instance, the highest-scoring applicant 

would have been disqualified, and the initially approved 

applicant would have been the next-highest scorer. 

22.  The Department asserts that the circumstance addressed 

by the language after the semi-colon applies to one region--the 
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northeast region--and one applicant--San Felasco Nurseries, Inc. 

(San Felasco).  Indeed, the supplemental authority filed by 

McCrory’s bears out the Department’s contention.  See San Felasco 

Nurseries Inc., et al., v. Dep’t of Health, et al., DOAH Case 

Nos. 15-7268, 15-7274, and 15-7276, Order Granting Dismissal of 

Parties and Amendment of Remaining Petition, May 2, 2016 (filed 

by McCrory’s as supplemental authority).
3/
  The Order, issued by 

Administrative Law Judge Bruce McKibben, recites as undisputed 

background: 

Applications were submitted to the Department 

and, in November 2015, the Department issued 

its decision as to which of the applicants in 

the Northeast region should be approved.  

Based upon its review of the criteria, the 

Department assigned the following aggregate 

scores to those applicants:  San Felasco--

3.9750 points; Chestnut--3.7917 points; and 

Loop’s--3.5708 points.  However, due to the 

Department’s determination that San Felasco’s 

application did not “meet the requirements of 

s. 381.986 [Florida Statutes],” the 

Department initially approved the application 

of Chestnut. 

 

Order at 2.  By operation of section 3, subsection (1) of the new 

law, Judge McKibben determined that Chestnut’s application was 

legislatively approved under the language before the semi-colon, 

and San Felasco’s application was legislatively approved by the 

language after the semi-colon.  Accordingly, Judge McKibben 

dismissed Chestnut’s petition filed to support the Department’s 

initial decision to approve its application, as well as San 
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Felasco’s petition challenging the denial of its application, 

because those two petitioners had become finally approved DOs.  

 23.  Prior to the 2016 legislative session, Judge McKibben 

presided over a hearing brought to contest the Department’s prior 

determination that San Felasco’s application had to be 

disqualified because one of the statutory requirements was not 

met.  In particular, the Department had determined that Daniel 

Banks, identified in San Felasco’s application as a prospective 

manager, had not passed his level 2 background screening.  See  

§ 381.986(5)(b)6., Fla. Stat. (2014) (requiring that a DO 

applicant demonstrate that “all owners and managers have been 

fingerprinted and have successfully passed a level 2 background 

screening pursuant to s. 435.04”). 

 24.  Prior to the passage of the bills that became the new 

law, Judge McKibben issued his Recommended Order in Banks v. 

Department of Health, DOAH Case No. 15-7267 (Fla. DOAH Feb. 26, 

2016), in which he concluded that Daniel Banks did not commit a 

disqualifying event that would cause him to not pass his level 2 

background screening.  Judge McKibben recommended that the 

Department enter a final order determining that Mr. Banks did not 

have a disqualifying event in his level 2 background screening.
4/ 

 25.  A legislature that was aware of the administrative 

proceedings involving DO applications (as may be presumed when 

interpreting statutes, and as is confirmed by reference to the 
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legislative history)
5/
 could have been persuaded by the 

circumstances known at that time that San Felasco’s application 

was wrongly disqualified, as had been determined by Judge 

McKibben.  A legislature aware of Judge McKibben’s Recommended 

Order could well have decided that while crafting law to 

legislatively approve the applicants initially approved by the 

Department, it should also legislatively approve San Felasco on 

the rationale that San Felasco would have been the initially 

approved applicant but for the erroneous disqualification. 

26.  San Felasco meets the two-part description after the 

semi-colon in section 3, subsection (1) of the new law.  It is an 

applicant that received the highest aggregate score through the 

Department’s evaluation process, but instead of being approved, 

was denied because of a prior determination by the Department 

that San Felasco did not meet one of the statutory requirements. 

McCrory’s does not dispute that San Felasco meets both parts of 

the two-part description following the semi-colon. 

27.  On the face of the Petition, however, McCrory’s has 

demonstrated that it was not (and could not allege that it was) 

the applicant that received the highest aggregate score through 

the Department’s evaluation process.  And McCrory’s was not, and 

cannot allege that it was, the applicant that received the 

highest aggregate score in the central region, but that was 
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denied because of a prior Department determination that McCrory’s 

failed to satisfy the statutory requirements. 

28.  McCrory’s argues that it would be unreasonable to 

interpret “received the highest aggregate score” literally to 

require that the applicant invoking this provision be one that 

actually came out of the Department’s evaluation process having 

received the highest aggregate score.  McCrory’s also argues that 

it would be unreasonable to interpret the second part of the two-

part test as actually requiring a prior determination by the 

Department that the statutory requirements were not satisfied.  

But that is what the two-part description says.  While McCrory’s 

may wish the legislation had said something different, it is 

hardly unreasonable to conclude that the law means exactly what 

it says. 

29.  McCrory’s argues that an applicant can satisfy the 

first part of the test--that it “received the highest aggregate 

score through the Department’s evaluation process”--if the 

applicant alleges, and subsequently proves in an administrative 

hearing, that scoring errors were made by the Department’s 

evaluators, and if those errors are corrected, then the applicant 

will become the applicant with the highest aggregate score.  Such 

a reading of the statute not only distorts the language used by 

the Legislature, but it eviscerates any distinction between the 

clause conferring legislative approval on any applicant meeting 
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the two-part description that McCrory’s seeks to invoke, and the 

alternative option in subsection (2), which McCrory’s calls the 

“litigation option.” 

30.  While section 3, subsection (1) provides for 

legislative approval of the initially approved applicants, plus 

any San-Felasco-like applicants that received the highest 

aggregate score but were disqualified, section 3, subsection (2) 

of the new law keeps alive the “litigation option” for denied 

applicants who have not yet had their hearings.  Section 3, 

subsection (2) affords an avenue for a denied applicant to become 

an approved DO by proving that the applicant “was entitled” to be 

a DO under the statute and applicable rules.  The whole point of 

the clause conferring legislative approval is that those 

qualifying under subsection (1) do not have to go the litigation 

route to prove that they should have received the highest 

aggregate score and would have received the highest aggregate 

score but for scoring errors. 

31.  McCrory’s contends that its allegations of scoring 

errors are different, somehow.  The undersigned understands the 

McCrory’s argument to highlight how close its aggregate score was 

to the highest aggregate score achieved by Knox, and that in its 

view, the scoring errors that would make all the difference are 

very clearly erroneous and highly arbitrary and capricious.  

These are distinctions of degree that make no difference to the 
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viability of the McCrory’s II claim.  No matter how egregious 

McCrory’s claims the scoring errors were, no matter how minute 

the correction that McCrory’s contends it can prove should be 

made for it to leapfrog over Knox and become the highest 

aggregate scorer, the remedy available to McCrory’s is the 

litigation option, not the automatic legislative approval option.  

The Petition’s allegations that the Department’s initial decision 

to deny McCrory’s application was erroneous, arbitrary, 

capricious, and/or unreasonable, for reasons large or small, and 

that a proper evaluation of McCrory’s application will result in 

a determination that its application was the one that should have 

been approved, are viable allegations to pursue the litigation 

option, but they are not viable to invoke automatic DO approval 

under subsection (1). 

32.  The so-called litigation option, in section 3, 

subsection (2) of the new law, provides in pertinent part: 

If an organization that does not meet the 

criteria of subsection (1) receives a final 

determination from the Division of 

Administrative Hearings, the Department of 

Health, or a court of competent jurisdiction 

that it was entitled to be a dispensing 

organization under s. 381.986, Florida 

Statutes, and applicable rules, such 

organization and an organization that meets 

the criteria of subsection (1) shall both be 

dispensing organizations in the same region. 

 

 33.  McCrory’s has availed itself of the litigation option, 

which is pending as McCrory’s I.  That proceeding is the one in 
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which McCrory’s has the opportunity to prove that it was entitled 

to be the central region’s DO instead of Knox, because its 

application was the best for the region, not Knox’s as the 

Department determined through its evaluation process. 

34.  Finally, McCrory’s argues that DOAH should avoid an 

unconstitutional interpretation of the law.  McCrory’s argues 

that if the Department is correct that the portion of subsection 

(1) invoked by McCrory’s applies to one applicant and one 

applicant only--San Felasco--then it would be an unconstitutional 

special law. 

35.  It is unnecessary to determine whether San Felasco is 

the only applicant that meets both parts of the two-part 

description following the semi-colon in subsection (1).  It is 

only necessary to conclude that McCrory’s does not, and cannot, 

meet either part of the two-part description it seeks to invoke 

in an effort to avail itself of automatic DO approval by 

legislative decree.  That San Felasco does meet the two-part test 

as interpreted in accordance with its clear terms lends credence 

to the interpretation as a reasonable one.  The McCrory’s 

suggestion that the literal interpretation of this provision may 

prove to mean that the provision would not withstand 

constitutional scrutiny may be so, or may not be so, but in 

either event cannot transform the language chosen by the 

Legislature into different language that would fit McCrory’s.  
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DOAH is neither a court nor the Legislature; just as DOAH lacks 

the authority to address the constitutional question McCrory’s 

injects, so too DOAH lacks the authority to rewrite legislation.     

36.  Accepting the factual allegations in the Petition as 

true, McCrory’s is not entitled to the automatic DO approval it 

seeks in this proceeding, and the Petition should be dismissed. 

37.  Since it conclusively appears from the face of the 

Petition that the legal insufficiency of McCrory’s claim cannot 

be cured, the dismissal should be with prejudice.  See  

§ 120.569(2)(c), Fla. Stat. (“Dismissal of a petition shall, at 

least once, be without prejudice to petitioner’s filing a timely 

amended petition curing the defect, unless it conclusively 

appears from the face of the petition that the defect cannot be 

cured.”). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Department of Health enter a 

final order dismissing the Petition for Formal Administrative 

Proceedings filed by Petitioner McCrory’s Sunny Hill Nurseries, 

LLC, with prejudice. 
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DONE AND ENTERED this 3rd day of June, 2016, in Tallahassee, 

Leon County, Florida. 

S                                   

ELIZABETH W. MCARTHUR 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of June, 2016. 

 

 

ENDNOTES 

 
1/
  McCrory’s does not contend that it is entitled to legislative 

approval as a DO approved by the Department, as described in the 

language preceding the semi-colon in subsection (1).  In its 

response opposing the Motion, McCrory’s acknowledges that the 

language preceding the semi-colon applies to Knox, which is the 

central region DO applicant that was initially approved by the 

Department, and now finally approved by legislative decree by 

virtue of the language before the semi-colon in subsection (1). 

  
2/
  Instead, as McCrory’s concedes in its response in opposition 

to the Motion, “The scoring error resulted in the Department 

erroneously awarding the highest score to Knox.”  Thus, the only 

applicant that received the highest aggregate score through the 

Department’s evaluation process is Knox. 

 
3/
  The Order filed by McCrory’s as supplemental authority was 

subsequently amended, but only to clarify that jurisdiction was 

being relinquished to the Department on those petitions for which 

there was no longer a factual dispute for determination.  See 

Amended Order Granting Dismissal of Parties, Relinquishing 

Jurisdiction, and Amendment of Remaining Petition, May 10, 2016. 

 



 

20 

4/
  By Final Order rendered May 2, 2016, after the new law was 

already in effect, the Department “invalidated and voided” its 

prior determination that Daniel Banks failed his level 2 

background screening--the determination that caused San Felasco’s 

application to be disqualified.  The Department resolved the 

issue by different means than in the Recommended Order, by 

concluding that Mr. Banks was not a manager required to undergo 

background screening, but the result is the same:  the 

Department’s prior determination that San Felasco’s application 

was disqualified no longer stands. 

 
5/
  It is not necessary to rely on legislative history to 

interpret section 3, subsection (1) of the new law, because the 

language, at least insofar as relevant to resolving the issue 

presented in this case, is clear.  The point made here is that 

the plain meaning makes sense when considered in context of the 

sequence of events since the original law was adopted.  

Nonetheless, if it were necessary to resort to legislative 

history, which has been filed in the consolidated cases including 

McCrory’s I, and which has, until now, also included McCrory’s 

II, the legislative history would further buttress the plain 

meaning of the new law as described herein. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER AND SON, etc, 

Plaintiff, 

v. Case No. 2016 CA 700 

FLORIDA DEPARTMENT OF HEALTH, 

Defendant. 

________________________________ / 
ORDER ON MOTION TO DISMISS AND ON MOTION TO INTERVENE 

THIS CAUSE came before the Court on November 8, 

2016 for hearing on the defendant Department's motion 

to dismiss the pending amended complaint and on the 

request of movant Costa for intervention. 

The parties and counsel were present, as was 

counsel for Costa. 

The Court having considered the motions and 

memoranda, having heard argument of counsel and being 

otherwise fully advised in the premises, it is hereby 

ORDERED as follows : 



1. Because the amended complaint contains 

sufficient well-pleaded facts to warrant denial of the 

Department's motion to dismiss, the motion is denied. 

2. This appears to be a case that may be resolved 

on competing motions for summary judgement. In its 

argument, the Department cited specifics required by 

the Flo-Sun and Willis cases, specifics it contends the 

pending complaint is lacking. 

3. After denying the motion to dismiss, the Court 

asked plaintiff's counsel if they wished to voluntarily 

amend the complaint in light of the Department's 

arguments. After conferring with their client, they 

announced they would like, in consideration of judicial 

economy, to file an amended complaint, and asked for 30 

days in which to submit it. There being no objection 

from the Department, the 30 days requested is granted, 

with the next complaint due on December 9, 2016. The 

Department will have 30 days to respond. 

Page 2 of4 



4. Ruling on the Costa motion is deferred at this 

time. It is not known what Costa's position will be 

after the new complaint is filed. The plaintiff shall 

provide a copy of the amended complaint to counsel for 

Costa, and Costa will have 30 days to either submit a 

revised motion [if it wishes],~o indicate it is not 

going to be filing an updated motion. 

5. The plaintiff shall reply to the Department's 

response [and to any new motion from Costa) within 30 

days thereafter. 

ORDERED this \D~day of November, 2016 in 

Tallahassee, Leon County, Florida . 

Copies furnished to: 

David K. Miller, Esq. 
dmiller@broadandcassel . com 
mubieta@broadandcasse l. com 

Daniel A. Bushell, Esq. 
dan@bushel l appallatelaw. com 

KAREN GIEVERS 
Circuit Judge 

)-0 { ~ c. A '/15b 
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David C. Kitler, Esq. 
dkotler@cohe nkot ler . com 

Robert W. Vezina, III, Esq. 
Eduardo S. Lombard, Esq . 
Megan R. Reynolds, Esq. 
rvezoma@vlplaw.com 
elombard@vlplaw. com 
mre ynolds@vlplaw. com 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
 

 

EDWARD MILLER & SON, INC.,                                            
a Florida corporation, 
 

Plaintiff, 
vs.                           CASE NO. 2016 CA 000700 

 

STATE OF FLORIDA, DEPARTMENT                                    
OF HEALTH,                               
 

Defendant. 
 
______________________________/ 

 

 

 

IN RE: Hearing 

BEFORE: Honorable Karen Gievers 
 

DATE:         November 8, 2016 
 

TIME:         Commenced at 10:00 a.m. 
        Concluded at 11:00 a.m. 

 

LOCATION:         Leon County Courthouse 
        Tallahassee, Florida  

 

REPORTED BY:         JO LANGSTON 
        Registered Professional Reporter 
         

 

 

 

ACCURATE STENOTYPE REPORTERS, INC. 
2894-A REMINGTON GREEN LANE 
TALLAHASSEE, FLORIDA 32308    

(850)878-2221 
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        ACCURATE STENOTYPE REPORTERS, INC.

APPEARANCES: 

REPRESENTING THE PLAINTIFF: 
 

          DAVID C. KOTLER, ESQUIRE 
          Cohen Kotler, P.A. 
          54 SW Boca Raton Blvd. 
          Boca Raton, FL 33432 
          561-361-9600 
          dkotler@cohenkotler.com 
 

          DANIEL A. BUSHELL, ESQUIRE 
          Bushell Appellate Law, P.A. 
          1451 W. Cypress Creek Road, Suite 300 
          Fort Lauderdale, FL 33309 
          954-666-0220 
          dan@bushellappellatelaw.com 
 

 
REPRESENTING THE DEFENDANT: 

 

          EDUARDO S. LOMBARD, ESQUIRE 
elombard@vlplaw.com 

          WILLIAM ROBERT VEZINA, ESQUIRE 

          rvezina@vlplaw.com         
          VEZINA LAWRENCE PISCITELLI 

413 East Park Avenue 

Tallahassee, FL  32301 

850.224.6205 

 

 

          REPRESENTING COSTA FARMS: 

          DAVID K. MILLER, ESQUIRE 
          Broad and Cassel 
          215 South Monroe Street, Suite 400  
          Tallahassee, FL 32301 
          850-681-6810 
          dmiller@broadandcassel.com 
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        ACCURATE STENOTYPE REPORTERS, INC.

P R O C E E D I N G S 

* * *  

THE COURT:  Let's have the appearances, starting

with the plaintiff, please.

MR. KOTLER:  On behalf of the plaintiff, Edward

Miller & Son, Inc., David Kotler, K-O-T-L-E-R, and Dan

Bushell, along with our client's corporate

representative, Anthony Ardizzone.  I'll send you the

spelling.

THE COURT:  Just spell it.

MR. KOTLER:  A-R-D-I-Z-Z-O-N-E.

THE COURT:  Thank you.

MR. LOMBARD:  Good morning, Judge.  Ed Lombard,

with the Tallahassee office of Vezina, Lawrence &

Piscitelli, on behalf of the defendant, Florida

Department of Health.  With me is my law partner, Bob

Vezina.

MR. MILLER:  Your Honor, I'm David Miller,

representing the proposed intervenor, Costa Nursery

Farms.

THE COURT:  Let's go ahead and start.  I think the

motion to intervene came in after the motion to

dismiss, but let's verify that.  June 27 is the motion

to intervene, and the motion to dismiss is --

MR. LOMBARD:  Two weeks earlier.
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        ACCURATE STENOTYPE REPORTERS, INC.

THE COURT:  -- June 13th.  So we'll go ahead with

the motion to dismiss.

MR. LOMBARD:  Very well.  Thank you, Judge.  I'd

like to start with just a little bit of background,

which really comes from statutes and the law.  And some

of it is also found within the complaint.  In 2014 the

legislature enacted the Compassionate Use Act, which

authorized the Department of Health and instructed the

Department of Health to establish a program of five

dispensaries who would be approved to cultivate,

process and dispense low THC cannabis, the cannabinoid

within the cannabis plant.  This would be a low THC

product, which would not give you the typical high, if

you will, Judge, to use street vernacular for it.  

The law specifically called for five dispensaries,

one in each of five regions to be established by the

department.  It authorized the department to enact and

establish rules for the application process and the

regulation of those dispensaries.  

The Department of Health did that.  They adopted

Chapter 64-4, which is a comprehensive set of rules,

which provides the mechanism to apply for the license

in each of the regions, and then also the regulatory

aspects of the program.  That rule was challenged, and

it was found to be valid and now carries with it of
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        ACCURATE STENOTYPE REPORTERS, INC.

course the force of law.

Within that rule, within that law, there's a very

specific process for submitting an application.  The

process called for any applicant who qualified under

the statutory framework and the rule framework to

submit an application by a deadline, a date certain.

The rule specifically says, on a certain date by

5:00 p.m.

What was to happen was the applications were to be

received, and then pursuant to U.S. Supreme Court case

law, the Ashbacker Doctrine, requires the department to

compare them against each other, because there's a

limited pool of licenses.  And so when you may be

excluded from licensure, the government must compare

you to your competitors and pick the best one.

In this complaint the plaintiff admits, in

paragraph 29, that it did not submit the application on

time.  It was late.  They acknowledge that it came

beyond the 5:00 p.m. deadline of July 8, 2015.  In

paragraph 30 they similarly admit that the department

notified them in writing that their application was

being rejected because it failed to comport with the

rule and regulation that mandates that it be received.

While it's not in the complaint and there is no

attachment, I know I'm confined to the complaint, I can
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        ACCURATE STENOTYPE REPORTERS, INC.

tell you that the letter they're referencing did

contain a notice of rights.

When the government takes action like that, here's

where Chapter 120, the Administrative Procedures Act

kicks in.  That statute specifically provides that when

government takes action like the action that is

complained of within the complaint, this denial, you

have a window and an opportunity to proceed through the

Administrative Procedures Act and get review that way,

and the review ultimately ends up in court.  And that

court would be, in this case, perhaps the First DCA or

even a different DCA, depending on the choice of the

petitioner in the matter.

To give you some context, and again not in the

complaint, there were 28 applicants for five positions,

and ultimately five were selected.  The complaint in

this case was filed eight months after being denied,

meaning eight months after receiving the letter that's

referenced in paragraph 30 of the complaint, four

months after the approvals of the five were issued, and

that was mentioned, I think, in the complaint as well,

Judge.  So we're here well, well after government

action had been taken on their application by way of

denial, well after government action had been taken on

the approval of the five.
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What occurred in between the approval, which was

in November of 2015, of the five applicants and the

filing of the complaint was the legislature enacted

Chapter 2016-123, Laws of Florida.  And what you find

in that law is that the legislature was attempting or

attempted to speed up the process.  There was

litigation.  By litigation, I mean within the context

of the APA.

And they were frustrated that this medicine was

not reaching the patients fast enough.  Children who

needed this medication or who qualified for the

medication were not getting it soon enough.

So what they did in that law is they said the five

that were initially approved, even though those may be

under challenge, we're sanctifying those, go forth and

dispense, and those licenses cannot be challenged.

They added a sixth, which I won't bore you with the

details because it's not really germane to the issues

here.  But ultimately the legislature said there are

six, and those six got their licenses, they're done.

However, at the time that law passed, there were

certain applicants who had filed challenges, who

invoked their rights under Chapter 120 and were

challenging the decision.  To ensure that those

entities didn't lose the rights that they had preserved
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by way of filing their challenges, there's another

clause in that law that says, if you were entitled, if

you can prove that you were entitled, then there will

be an additional license in each of those regions.

So if I was one of the losers, let's pick a

different region than the one at play here in the --

let's call it the northeast, and I thought I really was

the best and I perfected my rights by filing a petition

under Chapter 120, then that law preserved that and

allowed for the process to play out and ultimately a

final order, whether it be through the agency or

through a judicial review under the APA, to grant an

additional license, if you will.  Okay.

What has happened or the way I read this complaint

is the plaintiff believes that that new law affords

some form of opportunity for them to come here, despite

the passage of eight months, despite the failure to

challenge the denial letter that was provided to them.

So where are we?  We are in a place where the

motion is directed and stands on basically three

arguments.  One is that there was a failure to exhaust

administrative remedies.  And that's akin to a subject

matter jurisdiction type argument, and there are some

First DCA cases that call it as such.

The second is what's called the primary
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jurisdiction doctrine, and that's not so much a

jurisdictional type issue, Judge, as much as it's a --

I'll use the word comity issue, that the courts should

defer to the executive branch on issues that there's

particular expertise in the executive branch, and

courts should wait until all that plays out before

considering that.

And the third item is the law I was just talking

about, 2016-123, not providing a cause of action to

these particular -- to this particular point, because

they are not within the class of parties whose rights

were preserved or maintained by that particular law.

So I'll start with the first issue, and it's a

fundamental issue that I'm sure you're familiar with,

but the APA and the concepts there are pretty simple.

The legislature can provide a process to determine

rights and has done that in the administrative arena

through Chapter 120.  The Supreme Court in one of the

cases we cited, Citizens v. the PSC, acknowledged that

in the administrative arena, due process requirements

are found within the APA itself.

The leading case, which we also cited, is the

Willis case.  And what that establishes is that the

parties have to exhaust administrative remedies when

they are provided an opportunity to do so, and in very
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rare circumstances, only in the most rare of

circumstances, can you circumvent Chapter 120 and the

specific process that the legislature has provided.

The Willis case establishes five different

criteria.  And those criteria are not met here because

they weren't alleged in the complaint.  And they're

really the exception -- when I say they're the

exception to the rule, they are very specific and

they're really the outliers, things like the agency

lacked any authority and the APA doesn't provide

relief, it was illegal conduct and the APA did not

provide relief.  It's a list of five things where the

government is just so far afield that the APA isn't

really the mechanism to address the issue.

The Flo-Sun case, which is also cited, it's a

Supreme Court case, and it said you can't make

generalized allegations to try to fit yourself into one

of those five exceptions from the Willis case.  You

have to be very specific.  And that's because the

Supreme Court said that the burden is on the plaintiff

to show that there should be a circumvention of the

standard, circumvention of the APA.  

And mind you, the Supreme Court case in Flo-Sun

was also a motion the dismiss.  The Fourth DCA

reversed, and the Supreme Court said, no, the trial
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court got it right.  You've got to go exhaust.  You

can't come to court.  And I say that only because I

know there's always a reluctance, Judge, on a motion to

dismiss to send someone packing.  But I think, when the

law is clear and when we're talking about pure legal

issues, it's certainly within the bounds that are

permissible as laid out in those cases.

I will say they have not even tried to invoke the

APA after receiving that letter.  So they got the

letter that they acknowledged in paragraph 30 of their

complaint.  No petition has been filed.  There's no

allegation that they attempted to seek redress under

the APA.  They've done nothing in that context.

There's no allegation in their complaint because it's

just -- they couldn't allege it, Judge.  It never

occurred.  So that's the first argument.

The second argument, the primary jurisdiction

argument, is similar, but where it really hangs or what

it turns on is, is this an area where it's so

specialized, it's so technical that the courts need to

let the administrative agencies who have special

expertise in that go through their process, go through

the APA process, figure it out and then let the courts

get involved.  I would suggest to you it is.  

I've had three of these proceedings now over at
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DOAH.  And I can tell you anecdotally that they have

lasted three or four weeks, with dozens of witnesses,

lots of experts in cultivation of plants, cultivation

of cannabis, how you process it, how you make the

medicine.  It's a very involved, highly technical area.  

I'm not suggesting that the Court doesn't have the

aptitude to handle that, but what I'm getting at, it is

squarely the type of thing that the Department of

Health has been granted special responsibility under

the enabling statute and pursuant to the rules to

handle.  

We would posit that it's exactly the type of case,

given the highly specialized area, that should go

through the administrative process before the courts

become involved.  And so, again, while not exactly a

subject matter issue, it is a comity issue.  It's an

issue of judicial restraint to allow the executive

branch to do its job before the courts review that.

The last issue is what I addressed earlier, the

2016-123, Laws of Florida.  And I think where they're

coming from and where we're coming from are -- it's

very different views.  They believe that that

particular law contains a provision in it that allows

them to seek redress in state court.  And the specific

provision -- we won't run with it, we'll take it head
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on, Judge -- says that if an organization that does not

meet the criteria above -- and that's the criteria I

described, where they sanctified six of them --

receives a final determination from the Division of

Administrative Hearings, the Department of Health or a

court of competent jurisdiction that it was entitled to

be a dispensing organization under the law, then they

get to be a second dispensing organization in that

region.

They're latching onto the "or court of competent

jurisdiction."  We put in our motion we think that has

particular meaning in this context for two reasons.

One, that listing is entirely consistent with the

process under the APA, meaning you first go to the

Division of Administrative Hearings.  You get a ruling

there.  You go to the agency itself.  The agency has

final order authority.  They go through their process,

where you file paperwork and memoranda with them.  

And then the APA provides for judicial review.

It's not called appellate review in the APA.  It's

called judicial review.  And that's because you get to

go to the First DCA and say, That agency order is wrong

and here are the reasons why.  And there are specific

parameters within which the First DCA or any of the

other DCAs may operate to modify, vacate, do a whole
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host of things as provided within Section 120.68, which

calls for judicial review.

The other reason we think that it's consistent

with our notion of it is because the term

"organization" is not defined.  Right?  When you look

at the section above that within the law, they use the

phrase "dispensing organization."  That's defined in

statute and rule.  They use the word "applicant." 

That's defined in statute and rule.

They do not -- they use a very generic word, if an

organization that does not meet this criteria.  Well,

what does that mean?  They didn't define it.  And I

would suggest to you that the legislative history that

we provided in our motion supports our contention and

our interpretation or the department's interpretation

of this statute that it is charged with enforcing, that

an organization is those entities that have perfected

their rights prior to the law having been enacted.  

And we gave you hyperlinks to the legislative

history where the bill sponsors, the drafters

specifically said, That's what this is designed to do.

We're trying to protect those people who did what they

were supposed to do.  They filed their challenges under

the APA, and we don't want to divest them of the rights

that they've secured and protected.  So let them go

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    15

        ACCURATE STENOTYPE REPORTERS, INC.

through that process, and if they can prevail, they

prevail and so be it.

So when you look at that in context of how the APA

works, when you look at it in context of the

legislative history, what you come away with is a

provision in law that is designed to protect persons

other than the plaintiff.  And I read their response,

and I've read all the constitutional issues.  If they'd

like to challenge that on constitutional grounds, they

can do that.  They can file a complaint, but they

haven't done that.

And I would suggest that our reading of it doesn't

make it an unconstitutional provision.  To the

contrary, our reading is consistent with a protection

of vested rights, meaning those entities that file

challenges and perfected their rights under the APA,

the legislature said, We're not stripping them of

rights they perfected.

The plaintiff, by contrast, waived their rights to

seek a review of that by not challenging it.  That's

our position in any event.  But in any event, they're

no longer an applicant.  They're not the class of

people who perfected their rights, and therefore they

don't fall within the scope of that provision.

So you can take any one of those arguments, Judge,
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or you can take all three of them.  But at the end of

the day, the perspective here is that this is ripe for

determination as a matter of law, that they have failed

to exhaust their administrative remedy.  If you don't

go with that, you can still go with the primary

jurisdiction argument, which gives you the discretion

to kick it until you go through the governmental review

process.  

And the last argument is -- it's really more of a

standing argument, if you will.  They're not the type

of person protected under this.  And even if they were,

they'd have to be -- you go back to the APA.  They have

to be in that other forum.  

So for all those reasons we think you should

dismiss the complaint.  I know we've asked for it with

prejudice.  I know that's not something courts like to

do in the first try, but I'll tell you why we did it.

I don't want you to think we're overreaching.  The

reason we did it is because I know the facts.  We don't

believe there's any set of facts they can plead that

would either bring them within the exceptions that are

called for in the Willis case or any other facts that

would put them in a position where this would be the

appropriate forum for them to pursue their cause of

action.  Thank you.
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THE COURT:  Thank you.  Counsel?

MR. BUSHELL:  May it please the Court.  I'll start

with the statutory argument because I think that goes a

long way to taking care of everything else.  And there

are a few principles here that are important.  One is

that we really don't look at legislative history.  We

look at the meaning of the words of the statute.  And

if we look at the meaning of the words of this statute,

it says, if an organization that does not meet the

criteria, blah, blah, blah, receives a final

determination from the Division of Administrative

Hearings, the Department of Health or court of

competent jurisdiction that it was entitled to be a

dispensing organization, then it would be a second

licensee.

Now, if you look at the plain meaning of that, it

doesn't say anything about if an organization that was

under the APA process on the date of passage of this

law receives a final determination.  It just says an

organization.  "Organization" has a pretty simple

dictionary definition that we all understand.

And second of all, the second thing is that it

just says a court of competent jurisdiction.  It

doesn't say an appellate court.  It doesn't say in an

appeal from an administrative ruling.  It just says a
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court of competent jurisdiction.  And this court is a

court of competent jurisdiction, and we know that from

the Gulf Pines case, which is cited in our response,

that the issues of exhaustion of administrative

remedies and primary jurisdiction aren't issues of

jurisdiction.  These are issues of comity, deference,

that type of thing, and not jurisdiction.

And the other point about the statutory language

is not just the fact that the simple meaning of it is a

court of competent jurisdiction -- oh, actually, one

more point about that is that the simple meaning also

can't be really referring to an appellate court because

appellate courts don't make final determinations of who

is the best applicant or not.

Appellate courts review decisions of lower

tribunals and either say the judge or body applied the

law correctly or didn't apply the law correctly, and

there's a concept that appellate courts don't render,

they just evaluate what's been done.  And if an order

needs to be entered or anything needs to be done, they

send it back, they remand it to the lower tribunal.  So

we would always be -- if it only meant under the APA

process, it would always be that the administrative

agency is making the final determination, not the

appellate court.  
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An appellate court affirming it might make the

decision of the agency final, but the appellate court

doesn't make a decision, oh, I think this applicant is

better, I think that applicant is better, any more than

they render jury verdicts or enter summary judgments.

They review what's been done by the lower tribunal

which enters the final order.

And the next part of the problem with the

department's reading of this statute is that we're

supposed to read statutes to avoid constitutional

problems.  And if this statute only applies to however

many entities were involved in administrative

proceedings on the date of passage -- first of all, it

doesn't say that.  Let's put that aside.  If it did, it

would be unconstitutional.  It would be a special law.

The definition of special law is a law that only

applies to a closed group of entities and can't ever

include any more, which is exactly what the department

is saying that this statute is.

And for that we cited in our response the License

Acquisitions case, which is a Supreme Court decision of

2015, which says exactly that.  It says that the

difference between a special law and a law, a general

law, is that a special law only applies to a closed

group of people.  And such a law would also violate the
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equal protection clause, which is from the Ocala

Breeders case.

And, finally, as we look at another principle of

the statutory interpretation is that we look at

statutes in context.  We look at all the parts of the

statute in the context of other parts of the statute.

And in section three one, which counsel discussed, as

he said, it removed the initially successful applicants

from the administrative procedures process.  So

therefore it makes sense in context that it would not

enforce the administrative procedures for unsuccessful

applicants.

So for all of these reasons, it's our position

that this statute cannot be read as the department

would urge but, rather, by its clear terms, authorizes

an applicant to obtain a declaration in a court of

competent jurisdiction, including a circuit court, that

they were entitled to be a licensee.  And that is

exactly what our case is about.

Now, even if we didn't have that specific

statutory authorization, there are numerous reasons why

the doctrines of exhaustion of administrative remedies

and primary jurisdiction wouldn't apply here.  We don't

dispute that it's generally applicable to agency

related matters.  But there are also exceptions to
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that.  And the major exception that is applicable here

is when there's no administrative remedy available or

adequate, and that's the Lewis Oil case from the First

DCA, 496 So.2d 184.  Here, if you take a look at our

complaint, what we're alleging and what counsel stated

was that at the time that our application was sent back

to us, it was because it was filed with the clerk 27

minutes late.

Now, if we would have petitioned at that time for

review of that decision, what possible grounds do we

have?  Twenty-seven minutes late.  Okay.  If that's the

way you're enforcing the rules, then that's the way

you're enforcing the rules, and you wouldn't have had

grounds to do anything.  However, what we've alleged is

that after the fact it was revealed that these time

deadlines, while they were strictly enforced on us,

they weren't on anyone else, or they weren't on others,

let's put it that way.  I don't know across the board.

But certainly there were other applicants that they

weren't enforced for, and in fact many other aspects of

the rules weren't enforced for other applicants.

And this was not obviously known to us at that

time, and it wasn't known -- as we allege, it wasn't

known or knowable to us within 21 days, when we would

have had to challenge through the APA process.  So it
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simply would have been -- there never was an

Administrative Procedures Act remedy for us because

before the deadline passed, the grounds weren't there.

To use civil procedure type words, they didn't accrue,

our claim didn't accrue until it was too late to bring

an APA claim.  So there is no possible avenue.  And as

I said, when there is no administrative remedy

available, exhaustion is not necessary and we can bring

a suit in circuit court.

And the second is that there's an exception for

particularly egregious agency errors.  And what we've

alleged in our complaint is that the process was

systemically flawed, including that the composition of

the panel of decision-makers was inconsistent with the

law.  And these are types of things that just couldn't

be remedied through the Administrative Procedures Act

procedure.  So for all these reasons -- oh, and the

final thing I want to say about primary jurisdiction is

that it would not support dismissing this complaint

with prejudice, even if it applied.  It would support

nothing more than asking the agency to take a look at

it first.  It's not a basis for dismissal with

prejudice.

So we would ask that Your Honor would deny the

motion to dismiss.  As counsel said, their argument is

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25



    23

        ACCURATE STENOTYPE REPORTERS, INC.

based on us not alleging enough specific facts.  And

even if Your Honor would agree with them, which we

would urge you not to, we would at the very least ask

that you give us a chance to amend our complaint and

allege whatever specific facts we left out.  Thank you.

MR. LOMBARD:  May I respond?

THE COURT:  Last word?

MR. LOMBARD:  Yes, ma'am.  Thank you.  I'll start

at the end and work my way back.  In terms of the

egregious conduct, I think the Willis case and the

Flo-Sun Supreme Court case require, mandate that the

complaint explain exactly how it is that you don't have

relief available to you under the APA and why the APA

process could not remedy the wrong that you think has

been perpetuated upon you.  That's not found anywhere

in the complaint.  

The reason it's not found anywhere in the

complaint is because -- for two reasons.  One, they

haven't tried.  It sounds simplistic, but they have not

tried to go to the government and say, Okay, here's my

petition, give me a hearing under the APA.

The second reason is because the APA -- and I

don't want to get too far into the weeds, but the APA

process is designed precisely, precisely to address the

purported wrongs that they claim were done upon them.
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If they believe they were treated differently, if they

believe that the government didn't follow its own

rules, that whole process is designed to elucidate on

that and to give the government a second opportunity to

consider the position.  

It's all laid out in 120.  There's a

recommendation from DOAH.  Then it goes back to the

agency for its final, okay, we've listened to

everything, and then they make a final decision.  That

final decision then is subject to judicial review.

So I would suggest to you that the mere framework

within the law itself, within Chapter 120, provides the

precise relief that they seek and believe that they can

get here, but it's provided for precisely within 120.

Let me address this one issue very briefly about

they treated others differently than they treated us.

Yes.  And I'll tell you why.  The others were

applicants.  The others submitted their applications on

time.  Once the application is timely, the department

is under compulsion of law, under 120.60, to allow the

very things that they say are not permissible.  

We are required to give an applicant the

opportunity to correct an error, to provide the

department additional information the department may

feel it needs in order to make a decision on an
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application.  That's all provided for precisely within

the APA itself.  So even if you took their argument at

face value that we were treated differently, you were

treated differently because you weren't an applicant.

Once you are an applicant, a timely received

application, then we the government and we the

Department of Health have to give you these

opportunities because 120 tells us that we have to.

So even if you let them go forward, it's an

unavailing legal argument, that they weren't treated

differently, they were treated differently because --

they weren't treated on par with others.  They were

treated differently because they are not on par with

others.  They are not an applicant.

In terms of the review by the appellate court,

coming back to this issue, to the issue of court of

competent jurisdiction, I would suggest that under

120.68, under the APA, the reviewing court, here the

DCAs, have slightly different parameters for what they

do than when they consider one of your orders, by way

of example.  And it's laid out in the statute.  I mean,

they can do things such as they can issue mandatory,

prohibitory, declaratory orders.  They can decide

rights, privileges, obligations, requirements or

procedures at issue between the parties.  It's
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different.  It's a different animal.  

I'm not suggesting the appellate court writes with

a free hand.  They are circumscribed by the statute and

the cases interpreting the statute.  But it's a

slightly different animal.  It's not exactly the same

type of appellate review that one would get appealing

an order from a circuit court action.  

And, lastly, in terms of it's not clear that the

legislature meant to just protect or preserve the

rights of those applicants who invoke their rights, I

want to make sure the record is clear about one thing,

the original statute, the Compassionate Use Act, which

authorized five applicants, one in each of five

regions, that limitation has never changed.  They have

not changed that statute.  We are still bound by that.

The exception is Laws of Florida 2016-123, which

is if you're one of those folks who preserved your

rights, you may be entitled to an additional license.

So we have more than five, subject only to the

exception under the Laws of Florida, but we're

otherwise circumscribed to a limited pool of

applicants.

I just wanted to get that out there, because

sometimes, not just here but in other forums, judges

are like, well, what's the big deal?  The big deal is
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we have a statute we have to enforce.  We don't write

the laws.  We have to follow them.  And so the five is

limited, subject only to the exception under 2016-123.

And I just wanted to make sure you were aware of that,

Judge, because I think it's an important point to note

in understanding all of this in context.

MR. BUSHELL:  Can I say just a final thing?

THE COURT:  Sure.

MR. BUSHELL:  I just want to respond to the

argument that we haven't tried.  I just want to point

out that at the same time they're telling us we haven't

tried, they're also telling us it's too late to try,

which I think shows a futility of the whole exercise.

And the second point is, the differentiation

between other applicants were timely and we weren't,

but that's -- we allege in our complaint that other

applicants were submitted -- may have submitted a piece

of paper timely but left out essential ingredients of

the process that made their application not in

accordance with the requirements and therefore were

just as untimely as we were.  And, in fact, some of the

essential ingredients were requested over a month later

from these applicants, so that I would say that their

applications were just as untimely as ours was.

THE COURT:  Do you want the last last word?
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MR. LOMBARD:  The last last word, just one little

point.  In terms of the not trying, there are concepts

like equitable tolling and the like that apply in the

APA.  So if you feel the government has lulled you into

inaction and therefore you didn't timely file your

petition, those types of arguments can be raised.  

I'm not suggesting I know what the Department of

Health would do with it, and I'm not prejudging a

petition.  They may very well get a final order

dismissing them.  I don't know, because it's not my

decision, but the point still remains.  You can attempt

to do it and then see where that takes you and then

figure out where you land in terms of where the

appropriate judicial review would lie.

THE COURT:  And regardless of what I would do with

the motion to intervene, I don't think there would be

any stake that the intervenor applicant would have with

respect to the motion to dismiss.

MR. MILLER:  We would support the department's

view and probably point out that, if the Court is close

to the border, you should defer to the department's

view and to the statute.  But I won't argue the merits.

I'm here to argue my motion to intervene.

THE COURT:  I understand that.  Let's go ahead

with the motion to intervene.
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MR. MILLER:  Thank you, Your Honor.  I'm, again,

David Miller, appearing on behalf of Costa Nursery

Farms.  The intervention rule, 1.230, says anyone

claiming an interest in the case may be allowed to

intervene.  The judicial gloss on that rule says that

the intervenor must show an immediate and direct

interest.  We meet that standard.

In this case, you've really got a unique licensing

scheme.  We can't predict how enthusiastically the

Department of Health will defend its order.  If the

Court gets past the motion to dismiss and reaches the

merits, we can't predict that the department will

enthusiastically defend its order rejecting Miller &

Son's application or that the department will get down

in the weeds and fight vigorously for Costa's supremacy

in the comparison of the applications.

While we would like the department to defend us

vigorously, we have to recognize the department is a

neutral.  They may not really have a dog in this fight.

Costa is the entity that stands to gain or lose by this

case.  Costa right now has the sole operating license

or franchise in the southeast region, and that's a

valuable right, as I'll get to in a minute.  

And we certainly should be allowed to show why our

application was superior to Miller & Son's.  What
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Miller & Son would like you to do is have a completely

one-sided presentation, with Miller & Son showing why

it's better than Costa, and Costa would never be able

to respond.  

If the Court hears the merits, it will have to

deal with, I counted over 100 technical criteria.

Mr. Lombard says there are about 150 technical criteria

in the application form to decide which application is

best.  Those are very complex issues.  And we think the

Court would benefit and would want to have our input as

an intervenor.  But we have a direct and an immediate

interest.

Miller & Son cites cases that don't involve

comparative merit selection at all, which is really

kind of similar to a state contracting process, where

you do a merit selection and you award a contract, even

though this is a franchise or licensing statute.  They

cite cases where anyone who qualifies can get a

license, like doctors or dentists or brokers, real

estate brokers.  In those cases there's no guarantee

that anyone will be free from competition.

Here the legislature adopted a very limited

franchise, and there was a reason why it did that.  It

knew that this was a new industry.  People who wanted

to supply low THC cannabis would have to put up
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substantial effort and money, investment and risk, and

they should be able to rely on the idea that there

would not be any other dispensing organization based in

their region and only a limited number of competitors

statewide.

What the winner in the region gets is the right to

put its cultivation plant in that region.  That doesn't

keep the other four or five competitors out.  They can

still sell their product in the region, but the party

with the dispensing -- with the cultivation plant

obviously has an economic advantage.  It also allows us

to say, Hey, we were the winner in this region under

the Department of Health's application and selection

process.  We were the best in this region.  And

everyone else can say the same in their region.

And applying the standards that the department had

and the requirements of timely application, we have a

value in the franchise, and the competition is limited

to just these few people, few entities, each of which

can make the same claim.

There are cases that they cite that involve free

and open competition, which that's not our case.  There

are other cases under the Ashbacker Doctrine, which Mr.

Lombard alluded to -- that's the U.S. Supreme Court

case that deals with comparative selection -- that say
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where you have comparative selection, each competitor

should have the right to be heard.  If you contest

whether someone is the best, then you should have the

right to be heard in the administrative process.

There's a case in Florida that adopts the

Ashbacker Doctrine called Federal Property Management

Corporation out of the First DCA.  And I'll offer the

Court an opportunity to see that.

I'm not claiming that this is a mutually exclusive

licensing scheme, because others are allowed to compete

in our region, but it is closer to an exclusive

licensing scheme than it is to the cases that the

plaintiff cites, which involve free and open

competition to anyone who walks in the door who meets

qualifications.

Miller & Son also attaches two administrative

decisions to its argument.  Neither of those is

applicable here.  In one, Alpha-Surterra, which was a

company that won in the southwest region, sought to

intervene in the administrative process by just filing

a notice, did not file a contested motion.  And the

administrative law judge said, Well, this is just a

notice to intervene.  I'll deny the notice.  I'll give

you leave to come back and file a motion to intervene.

So that's what we've done here.  We filed our motion to
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intervene.  We're not just filing a notice.  So that

case doesn't deal with whether Alpha-Surterra could

have intervened had it filed a contested motion.

The other case that they cite, in that case Costa

sought to intervene in the southwest region because we

thought it might produce bad case law for us.  We were

not a competitor in the southwest region.  We were a

competitor only in the southeast region.  So the

administrative judge said, Since you didn't compete in

this region, I'm not going to hear from you.  Again, we

make no quarrel with that decision either.  Both of the

competitors here were in the southeast region.

If you decide to hear the merits of this case, our

license is devalued, because we are the winner in the

southeast region.  We have the only cultivation plant

there.  We can say that we won in the southeast region.

And if you open the door to Miller & Son, you may be

opening the door to many other applicants who all of a

sudden, now that Amendment 2 may pass and medical

marijuana may be allowed, may think that this is an

advantage and come to Leon County and bring their

cases, too, which would -- it's not just a case of one

party, but Mr. Lombard said there were 28 applicants.

So anyone who didn't file administratively and go

through that process could conceivably come in here
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now, and we would not have five or six competitors, we

would have a multitude of competitors, potentially, all

decided under different standards and criteria, because

if the Court gets involved, we've lost the uniformity

that the administrative process provides.

The department can apply its standards and rules

uniformly and say across regions and within a region,

but if circuit judges are now making the decision,

there's no uniformity of the application.

So for all these reasons, we think that we should

be allowed to intervene to defend our interest, which

is the real interest in the integrity and the result of

the selection process, which is supposed to be a

comparative merit selection process, playing by the

rules, and that includes filing your application on

time.

I would add that this is not a case of some

new-found evidence, because all of the department's

rule-making proceedings and selection proceedings were

conducted in the sunshine.  Anyone could do a public

records request.  Anyone could have input.  Anyone

could go to the meetings, the workshops and see what

was going on.  So this isn't a case where you're faced

with something was hidden from Miller & Son.  Anyway,

that concludes my argument as to why we should
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intervene.

THE COURT:  And is the department taking a

position on the motion to intervene?

MR. LOMBARD:  We support their intervention in the

case.  The only thing I would add to that, even though

it's not my motion, is the standing cases under the APA

are different.  The standing assessment of the APA is

derived by statute, and it's a little more narrow than

standing would be for intervention in state court,

which we think is broader.  So we support their

intervention in this case.

THE COURT:  Thank you.  Response?

MR. KOTLER:  Judge, David Kotler once again.  It's

always a good idea to start with the law.  So let me

quote the full context of the law when this Court

values whether it's going to use its discretion to let

Costa intervene.  

An intervenor's interest in litigation must be of

a direct and immediate character that intervenor will

either gain or lose by the direct legal operation and

effect of a judgment.  That's cited from Union Central

Life case, a Florida Supreme Court case from 1992.  

Counsel has ignored the elephant in the room.  And

that elephant in the room is House Bill 307.  And I'll

read to the Court both language from what has now been
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codified as Chapter 2016-123, Laws of Florida, Section

3, and that was a section that was earlier discussed to

some extent, but wherein -- I don't want to bore the

Court with it.  It's in your packet.  But really at the

end, where I read -- talking about applicants such as

Costa, must be granted cultivation authorization by the

department and is approved to operate as a dispensing

organization for the full term of its original approval

and all subsequent renewals pursuant to Statute 381.986

Florida Statutes.

Pursuant to that language, essentially, Costa and

the other existing applicants at the time of passage of

that bill were guaranteed licenses.  Let me repeat,

guaranteed licenses.  In fact, pulling from the final

bill analysis for HB-307, dated March 28, 2016, the

effects of HB-307 were detailed.  And I'm reading

towards the bottom.  Again, it's in your material.

These authorizations will be issued notwithstanding any

act by DOH, Division of Administrative Hearings or a

court with jurisdiction that has the effect of

approving another dispensing organization.

So any argument that Costa has that this action

will affect them, whether they lose or gain by the

judgment, has no merit.  There's nothing that this

Court could do that would essentially take away their
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license.  I don't think we even get to the next step of

is there sufficient and adequate economic competition

to allow them to intervene, because essentially they

are guaranteed a license.

We're not in a position where if the Court were to

score our license or application versus Costa's and

make a determination, even if this Court were to find

that Costa was a preferred and higher-scoring

applicant, if the Court reached that within this

proceeding, they would still have their license.  And

that's been ignored.

In addition, there's been absolutely no evidence

presented to this Court in pursuing their motion to

intervene.  They had the opportunity to set it down,

and they waited until we set it down.  They had an

opportunity to ask for an evidentiary hearing.  They

did not.  And so any argument in terms of devaluation

or that their license is affected by if this Court were

to grant another license is without either evidentiary

or legal merit at this point.

If we were to get into the economic competition,

the Courts held, in this setting, that's not going to

be grounds.  And some argument that this could happen,

others could drive to Leon County and file actions,

there's no evidence to support that.
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And I think stepping back to what really the

biggest issue is, their license is not at issue.  They

have, pursuant to 307, as we see both from the language

of the bill and the analysis, their license is not at

issue.  They have their license.  Nothing that happens

in this proceeding is going to either -- and if we look

back at the law -- have an effect by direct legal

operation and effect of a judgment that will either

have them gain or lose.  

If their only position is there will be another

applicant to give us economic competition, that is not

grounds to find sufficient -- if we look at the statute

itself, 316.186 (sic) or 307, those weren't particular

statutes that went into specific economic competition

arguments.  And so that language is not there to allow

them to make that argument.

So first they lose because 307 does not put their

license at jeopardy.  And second, any economic

competition is not supported by either evidence or law

in this case.  And for both those grounds, their

motions must be denied.

I presented the other -- Judge Van Laningham's

orders for your review.  Are they square on point?  I

think there's some language in there from a dicta

standpoint that may be helpful to the Court, in
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particular that 307 does not put in jeopardy their

license in any way, and for that grounds, this Court I

believe must deny their motion to intervene.

THE COURT:  Last word.

MR. MILLER:  Thank you, Your Honor.  We're not

contending that our license is in jeopardy.  What we're

contending is that its economic value is in jeopardy.

The quid pro quo for making the application, posting

the bond, making the investment and assuming the risk

of this was that we would be protected from

competition.  We would only have so many competitors in

the state.

And if you grant their application and open the

door for others to apply -- there's apparently already

one other case in Leon County brought by Tropiflora,

which was a disappointed applicant -- then you debase

the value of the license.  And that's why we should be

allowed to intervene, in addition to having a fair

presentation in the court where we can present the

merits of our application and challenge the merits of

Miller & Son's application.

THE COURT:  Thank you.  I'm going to take the

motion to intervene under advisement for now.  I do

find that the pending complaint, limited to its four

corners, does state a cause of action.  So the motion
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to dismiss is going to be denied.

This really appears to be more of a summary

judgment or cross summary judgment motion case, which

leaves me one question for the plaintiffs with respect

to the arguments that have been made by the department

with respect to things they contend are lacking

relative to Willis and Flo-Sun.  If you want to amend

the complaint, tell me now, and you can go ahead and do

an amended complaint, even though it's not necessary,

or you can go forward with what you have.

MR. KOTLER:  Is the Court willing to give us three

minutes to confer with our client?

THE COURT:  Of course.  You have about that amount

of time left.  You would be the smaller number of

folks, so you can step outside if you want.  

(Off-the-record discussion)

MR. KOTLER:  Judge, based on judicial economy and

economy of the litigants, we would like an opportunity

to amend and respectfully request 30 days because of

the holiday in between and then my schedule, although

Mr. Bushell does the most.  He's smarter than I am.

But if the Court is okay with that, I don't know if

counsel has an objection to the 30-day time period.  

MR. LOMBARD:  I don't.

THE COURT:  This is still a relatively new case on
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my docket, so there's no problem with 30 days with the

Court.

MR. KOTLER:  Thank you, Judge.  Thank you,

Counsel.

THE COURT:  Please remember, folks, that if

there's a need for hearing time, communicate with my

judicial assistant.  Send a copy of the motion with the

e-mail and of course copy each other so that there's no

issue of ex parte communication.  And while the motion

to intervene remains pending, remember to include the

attorney for the proposed intervenor just so he has the

ability to protect his client as he deems appropriate.

You would be amazed at the number of people who

think, by sending something to the portal, that I get

it.  We don't receive it here.  Yes, I can go online

when I have time and check out what's going on in a

particular one of my more than 700 cases, but it's not

something I can do every day.  

So if there's something where time is of the

essence and you really need some hearing time, know

that we do try to give hearing time.  If it's one of

those E hearings, like emergency, we'll get you

something.  It will usually tend to be Friday

afternoons.  If it's just something that needs

expedited or regular, we try to get hearings within two
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weeks of when we're told that there's a need.  And my

judicial assistant is empowered by me to set hearings

that work for our timetable.

And we anticipate that lawyers generally can

figure out a way to get them covered.  If in-person

doesn't work, we are pretty liberal on allowing

telephonic appearances for those that are not in the

area, because some things have to be ruled on quickly.

But the number of people that call my judicial

assistant and say, We filed a motion five weeks ago and

we haven't gotten a hearing yet, well, that's lovely

that you filed it.  If you want a hearing, e-mail it to

us and we'll go ahead and look, and our clock starts

when we get it.  So remember that.  

Her e-mail address is on her card, which if you

don't already know it, you can pick up one of the cards

as you go out.  And I will get the order out as quickly

as I can.  And since I won't see you between now and

the holiday, have a nice Thanksgiving.  Thank you.

(Whereupon, the hearing was concluded at 11:00

a.m.)
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA

EDWARD MILLER & SON, INC., a
Florida corporation,       

  
              Plaintiff,

vs.

STATE OF FLORIDA, DEPARTMENT
OF HEALTH,

             Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

  
CASE NO.: 2016 CA 000700

  

SECOND AMENDED COMPLAINT FOR DECLARATORY RELIEF

Plaintiff, EDWARD MILLER & SON, INC., sues the State of Florida, Department of

Health, and for its Amended Complaint, alleges as follows:

INTRODUCTION

1. This is an action for declaratory judgment seeking a determination under the

recently enacted amendment to Section 381.986, Florida Statutes, that Plaintiff was and is

entitled to be licensed as a dispensing organization of medical cannabis. As set forth below,

Plaintiff has been denied its rights to due process and equal protection, and by virtue of the

provisions of the amendment, is entitled to be declared a dispensing organization.

PARTIES

2. Plaintiff, Edward Miller & Son, Inc. (Miller), is a Florida corporation with a

principal place of business located at 6020 SW Martin Highway, Palm City, Florida 34990.

1
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3. Defendant State of Florida, Department of Health (the Department), is an agency

of the state of Florida with its headquarters located at 2585 Merchants Row Boulevard,

Tallahassee, Florida 32399. 

JURISDICTION AND VENUE

4. This Court has subject matter jurisdiction over this action for declaratory relief

pursuant to Chapter 86, Florida Statutes, and Section 381.986, Florida Statutes, as amended.

5. Venue is proper in this Circuit in that the Department has its principal

headquarters in Leon County and the dispute arose in Leon County.

6. The Court has personal jurisdiction of the Department as an executive agency of

the state of Florida. It has personal jurisdiction over Miller in that Miller conducts business and

has it principal place of business in the state of Florida.  

FACTUAL BACKGROUND

The Compassionate Medical Cannabis Act of 2014

7. Enacted in 2014, the Compassionate Medical Cannabis Act of 2014 created

§§381.986 and 381.987, Florida Statutes. As originally enacted, section 381.986 generally

authorized physicians to recommend for certain patients “suffering from cancer or a physical

medical condition that chronically produces symptoms of seizures or severe and persistent

muscle spasms” a strain of cannabis known as “Low-THC cannabis.” Low-THC cannabis is

defined as cannabis containing 0.8% or less of tetrahydrocannabinol (THC) and more than 10%

cannabidiol. 

8. To supply Low THC cannabis to patients that receive such recommendations,

§381.986 directs the Department to

[a]uthorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as
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necessary for patients registered in the compassionate use registry
and who are ordered low-THC cannabis under this section, one in
each of the following regions: northwest Florida, northeast Florida,
central Florida, southeast Florida, and southwest Florida.

9. It further directs the Department to “develop an application form and impose an

initial application and biennial renewal fee that is sufficient to cover the costs of administering

this section.”

10. And it sets for the specific qualifications for applicants to be a dispensing

organization: 

An applicant for approval as a dispensing organization must be
able to demonstrate:

1.  The technical and technological ability to cultivate and produce
low-THC cannabis. The applicant must possess a valid certificate
of registration issued by the Department of Agriculture and
Consumer Services pursuant to s. 581.131 that is issued for the
cultivation of more than 400,000 plants, be operated by a
nurseryman as defined in s. 581.011, and have been operated as a
registered nursery in this state for at least 30 continuous years.

2.  The ability to secure the premises, resources, and personnel
necessary to operate as a dispensing organization.

3.  The ability to maintain accountability of all raw materials,
finished products, and any byproducts to prevent diversion or
unlawful access to or possession of these substances.

4.  An infrastructure reasonably located to dispense low-THC
cannabis to registered patients statewide or regionally as
determined by the department.

5.  The financial ability to maintain operations for the duration of
the 2-year approval cycle, including the provision of certified
financials to the department. Upon approval, the applicant must
post a $5 million performance bond.

6.  That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s.
435.04.

7.  The employment of a medical director who is a physician
licensed under chapter 458 or chapter 459 to supervise the
activities of the dispensing organization.
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11. Thus, §381.986 set up what was essentially an exclusive, zero-sum licensing

process, under which only an applicant that met the statutory criteria could operate as a

dispensing organization in a region, and if more than one applicant met that criteria, only the

most qualified applicant could be approved as a dispensary. 

12. The Department subsequently issued Rule 64-4, Florida Administrative Code,

which became effective June 17, 2015. 

13. In Rule 64-4.002, the Department specified a form for applications for potential

dispensing applicants to use and set the amount of the initial application fee at $60,063.00, as the

Department was directed to do in §381.986(b). 

14. It also set forth deadlines for the initial application process, including stating that

“Any ‘Application for Low-THC Cannabis Dispensing Organization Approval’ and all required

exhibits and supporting documents shall be delivered to the Agency Clerk of the Department of

Health…no earlier than 10:00 a.m. (Eastern Time), on the effective date of this rule and no later

than 5:00 p.m. (Eastern Time), 21 calendar days after the effective date of this rule.” Fla. Admin.

Code §64-4.002 (5).

15. The Rule states that initial applications must include documentation showing that

the applicant satisfies the requirements of §381.986(5)(b), as explicated in the Rule, and that an

applicant’s failure to submit “documentation sufficient to establish the Applicant meets the

requirements of Section 381.986(5)(b), F.S., shall result in the application being denied prior to

any scoring as contemplated in subsection (5) of this rule.”

16. Applications were to be evaluated by a reviewing panel to include the Director of

the Office of Compassionate Use, as well as by a member of the Drug Policy Advisory Council

4



and a certified public accountant, both of which were to be appointed by the State Surgeon

General. 

17. Each of the reviewers were to assign a score to each applicant, with the scores

aggregated and the applicant in each region with the highest aggregate score to be selected as the

dispensing organization for that region. 

18. Under Rule 64-4.002(5)(e), “Upon notification that it has been approved as a

region’s Dispensing Organization, the Applicant shall have 10 business days to post a $5 million

performance bond.” [emphasis added]. In letters to approved applicants written on November 23,

2015, the Department reinforced that this provision required that the bond be posted no later than

5:00 PM Eastern Time on the tenth business day after notification. The Rule further states that

“[i]f a bond is canceled and the Dispensing Organization fails to file a new bond with the

department in the required amount on or before the effective date of cancellation, the Dispensing

Organization’s approval shall be revoked.”  Rule 64-4.002(5)(f) sets forth that if a selected

applicant fails to post the bond within the required time frame, the applicant with the next

highest score in the dispensing region shall be selected and notified.

Miller’s Application

19. Miller had (and continues to have) superior qualifications for authorization to

operate a dispensing organization under §381.986 and applicable rules.

20. For example, it has been operated as registered nursery in the state of Florida for

more than 50 years, far in excess of the 30-year requirement, and is operated by a nurseryman as

defined in §581.011, Florida Statutes. 
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21. A large scale nursery with both wholesale and retail operations, Miller has a valid

certificate of registration for the cultivation of more than 400,000 plants.  

22. Although no legal nursery in Florida could have had experience cultivating

cannabis prior to the enactment of §381.986, Miller ensured that it would have technical and

technological ability to cultivate and produce safe, low-THC cannabis, by partnering with a

leading consultant to the medical cannabis industry composed of a team of scientists with

expertise on best practices and quality control to ensure production of high quality, safe, and

unadulterated low-THC cannabis.

23. Miller has ample space, resources, and personnel to run a dispensing organization.

24. It maintains, and has the ability to maintain, accountability for all materials,

products, and byproducts to ensure against their diversion or unlawful access to them.

25. With facilities close to I-95 and the Florida Turnpike in Martin County, Miller

has the infrastructure to dispense low-THC cannabis to registered patients statewide or

regionally.

26. Miller has ample financial backing to ensure the ability to maintain dispensing

operations on an ongoing basis for the duration of the approval cycle and renewals, including the

ability to post a $5 million bond and to provide certified financial information to the Department.

27. All owners and managers have been fingerprinted and a licensed physician hired

as medical director to supervise its dispensing activities. 

28. Subsequent to the issuance of the Florida Administrative Code §64-4.002, Miller

prepared an application documenting its satisfaction of all of the criteria set forth in §381.986,

Florida Statutes, and providing all of the information specified in §64-4.002(2).

29. On July 8, 2015, Miller delivered its application and supporting materials to the
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Department in the proper format. There was discussion with the agency clerk, and with the

department’s legal counsel.  The application was accepted by the Agency Clerk of the

Department, with a notation that a check for the application fee would be delivered the following

day. The application was stamped received as of 5:27 PM on July 8, 2015. The check was

received by the Department on July 9, 2015. 

30. However, on July 16, 2015, the Department sent a letter to Miller stating that the

Department was refusing to consider the substance of Miller’s application, (despite oral and

other representation to the contrary), due to its having been received 27 minutes after 5:00 PM

on July 8, 2015.  

Subsequent Revelation of Flawed Process and Selective Enforcement of Rule 64-4.002

31. Rule 64-4.002 was written after consultation with an advisory committee set up

by the Department, the members of which included certain nurseries that intended to apply to be

dispensing organizations, which had challenged previous Department rules respecting selection

of dispensing organizations, as well as certain state officials. Miller’s application to sit on the

committee was denied twice by the Department, Miller’s eligibility.  

32. Based on the relationships developed between the Director of Compassionate

Use, Patricia Nelson and nurseries represented on the advisory committee, Nelson determined, as

discussed with third parties that there could be a conflict of interest compromising Nelson’s

ability to fairly and objectively evaluate the competing applications. She properly removed

herself from the position of Director.  Nonetheless, she was designated to sit as one of the

reviewers of the applications, despite her voiced lack of impartiality.

33. The reviewing panel was improperly constructed in including at least one person

with a conflict of interest as well as other members who were appointed in a manner that was
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improper and inconsistent with Rule 64-4.002.  More specifically Patricia Nelson at the time of 

inclusion as  a member  of the reviewing panel, served only as a designee of the Governor’s

Drug Policy Advisory Council rather than a member of the Drug Policy Advisory Council

appointed by the State Surgeon General as required by Rule. 

34.  While the Department’s refusal to consider Miller’s application initially appeared

to be in line with strict enforcement of Rule 64-4.002, subsequent events have revealed that the

Department’s explanation of its rejection of the application as purportedly due to it being filed

minutes after 5:00 PM was a mere pretext. 

35. Indeed, later events uncovered that the Department treated Rule 64-4.002 as

merely a convenient mechanism for ensuring pre-determined winners would become the

dispensing organizations, relying on it to reject applicants competing with the Department’s pre-

selected applicants, while disregarding it in other instances.

36. In particular, while the Department employed a hyper-technical and strict

interpretation of Rule 64-4.002’s deadlines in disallowing Miller’s initial application from the

review process, the Department has disregarded more serious violations of Rule 64-4.002’s

deadlines as well as the substantive requirements of the Rule and §381.986 for other applicants. 

37. The panel’s inconsistent application of Rule 64-4.002 first came to light in or

about August 2015, when the Department sent out letters dated July 29, 2015 to a number of

applicants requesting additional substantive information.

38. Those letters revealed that the applicants had failed to that point to submit

information that Rule 64-4.002 requires applicants to submit with their initial applications prior

to the application deadline. For example, the letters requested documentation supporting the

applicants’ claims that they met the requirements of §381.986, such as certified financial
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documents that were required to show the applicant had the financial resources required under

§381.986.  

39. Under Rule 64-4.002 (4), and as noted on the application form itself, the failure to

submit “documentation sufficient to establish the Applicant meets the requirements of Section

381.986(5)(b), F.S., shall result in the application being denied prior to any scoring,” and under

Rule 64-4.002(5), “all required exhibits and supporting documents shall be delivered” by the

application deadline as part of the initial application. So the proposed applicants’ failures to

submit that information should have resulted in their applications being rejected prior to scoring,

if the Department were to correctly apply the adopted Rule’s deadlines.

40. Yet despite disallowing Miller’s application from the scoring process due to

missing a deadline by mere minutes, the Department permitted other applicants to submit

required substantive documentation weeks after the deadline that needed to be part of the initial

application. 

41. Other examples abound of the Department’s disregard for Rule 64-4.002’s

requirements for certain applicants. In one such example, an applicant was notified of that it was

approved as a region’s dispensing organization, triggering the obligation to post a $5 million

bond within 10 business days. The Department’s approval letter informed the applicant that it

needed to post bond by 5:00 PM Eastern Time on the tenth business day. But the applicant did

not post bond until after 5:00 PM (and the end of the Department’s business hours) on the last

day. Yet, rather than reject it as untimely as the Department did with respect to Miller, the

Department accepted the bond submission as timely.

42. In fact, the applicant submitted that bond without ever posting the required

collateral for the bond, and it was ultimately cancelled. Yet despite that under Rule 64-4.002 the
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failure to timely post a bond should have caused the Department to revoke the applicant’s

license, the Department simply permitted the applicant to untimely post a bond.  

43. Through a Public Records Request, Miller obtained copies of the applications of

all applicants for the Southeast Region. On reviewing those applications, it became clear that

none of the applicants whose applications were accepted for scoring showed the present

technical ability or resources in place to meet the requirements of §381.986 and Rule 64-4.002,

instead relying on outside contractors to undertake the core functions that the statute and rule

require the applicant and its employees to have the capability of carrying out. Many applications

stated only that the applicant would take action to obtain the required capabilities and resources

in the future, rather than demonstrating present qualifications. 

44. On September 21, 2015, Miller wrote to the Department to point out those

deficiencies in the applications of the applicants for the Southeast Region and that due to a lack

of qualified applicants, the Department should re-open the application process. The Department

did not do so.

45. In or about November 2015, the reviewing panel members’ conflicts of interest

and lack of objectivity and the uneven nature of the reviewing process were confirmed when the

Department published notice the applicants it had chosen as the five regional dispensaries.

46. Four of the five applicants selected to be dispensing organizations were members

of the advisory committee that had relationships with the conflicted state official. 

47. At least one of the approved dispensing organizations was not a nursery that had

been in continuous operation for more than 30 years, as §381.986 requires, while others failed to

meet the financial requirements of the application. More than one of the approved license

holders, including Alpha Foliage Inc. were not separate and independent legal personalities
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having their own distinctive rights, liabilities, and obligations as corporate entities of over 30

years to be able to satisfy §381.986.   

48. Other approved dispensing organizations lacked the technical and technological

capability of cultivating, processing, and dispensing cannabis, and had not entered into

unconditional agreements to operate in cooperation with entities that had such capabilities, such

that they had no measurable technical and technological capabilities at the time of submitting

their applications, and should have been disqualified.  

49. And while the statute requires consideration of the accessibility of the dispensing

organization’s facilities to patients in the entire region, the Department disregarded that

requirement in choosing dispensing organizations that were not accessible for many in the

respective regions and in some instances were located in extremely traffic congested areas. 

50. In fact, it has now been determined that the Department wholly disregarded its

own Rule as well as §381.986 in evaluating applications based on a subjective comparison which

ranked the applicants rather than quantifiably scoring the applicants and comparing the

aggregate scores of each applicant, as mandated by Rule 64-4.002. 

51. In so doing, the Department not only failed to conduct a process designed to

select the objectively most qualified applicant and allow applicants to fairly compete, but

essentially substituted an unadopted rule of free-form decision-making for the standards-based

process dictated by Rule 64-4.002 and due process.   

2016 Expansion, Restructuring, and Usurpation of Administrative Procedures 

52. During the 2016 legislative session, the legislature passed House Bill 307 to

modify and augment §381.986. HB 307 was later signed by the governor and enacted into law.
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53. In pertinent part, HB 307 expanded §381.986’s authorization of physicians to

recommend cannabis for patients, adding authorization for physicians to recommend cannabis

that is not Low-THC cannabis, and to recommend it for an expanded group of patients. 

54.   Correspondingly, HB 307 expands the authorization of approved dispensing

organizations such that in addition to low-THC cannabis, they may also grow and dispense other

forms of medical cannabis to qualified patients, and sets forth additional requirements they must

observe.

55. HB 307 also expands the universe of entities qualified to be dispensing

organizations, and overrides the administrative process. The legislature has now required that

three types of applicants be granted authorization to act as dispensing organizations, including

granting retroactive finality to Department’s selection of applicants, without the ability for a

hearing and adjudication of the merits of the Department’s approvals, or their compliance with

the law and administrative rules, based solely on those applicants’ expenditure of funds. This

action appears to be facially unconstitutional. 

56. Under the amendment, the Department must authorize any applicant that

“receives notice from the Department of Health that it is approved as a region’s dispensing

organization, posts a $ 5 million performance bond in compliance with rule 64-4.002(5)(e),

Florida Administrative Code, meets the requirements of and requests cultivation authorization

pursuant to rule 64-4.005(2)…and expends at least $100,000 to fulfill its legal obligations as a

dispensing organization.” 

57. Second, the Department must authorize “any applicant that received the highest

aggregate score through the department’s evaluation process, notwithstanding any prior
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determination by the department that the applicant failed to meet the requirements of s. 381.986,

Florida Statutes.”

58. Third, if an applicant does not meet either of the previous two criteria, the

Department must grant authorization to an applicant to operate concurrently with the dispensing

organization designated for the applicant’s region if the applicant “receives a final determination

from the division of administrative hearings, the department of health, or a court of competent

jurisdiction that it was entitled to be a dispensing organization under s. 381.986, Florida Statutes,

and applicable rules…” [emphasis added]. 

59. Miller met and meets the requirements of the §381.986 and applicable rules, and

seeks relief under the third criteria.

60. Based on all of the facts and circumstances alleged in this Complaint and to be

elicited through discovery, the Department’s conduct has been egregious and predicated on

ignorance of the law and the facts and disregard for the public good. 

61. Based on the facts and circumstances alleged in this Complaint and to be elicited

through discovery, the APA provides no adequate administrative or alternative remedy for Miller

to pursue the claims alleged herein. 

COUNT I
FOR DECLARATORY JUDGMENT

62. Plaintiff re-alleges and incorporates by reference the allegations of paragraphs 1

through 36 above, as if they were set forth herein in their entirety. 

63. Miller seeks declaratory relief pursuant to chapter 86, Florida Statutes and

§381.986, Florida Statutes, as amended. 
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64. Pursuant to §381.986, as amended by HB 307, a court of competent jurisdiction

may determine that an applicant “was entitled to be a dispensing organization under s. 381.986,

Florida Statutes, and applicable rules…”

65. There is a justiciable question as to whether Miller was so entitled.

66. There is a bona fide dispute between Miller and the Department as to whether

Miller was entitled to be a dispensing organization under §381.986, Florida Statutes and

applicable rules. 

67. Miller is in doubt as to its legal rights.

68. There is a bona fide and actual need for this Court to declare Miller’s rights.

69. Due to the after-the-fact nature of the amendment, the prior exclusivity provision

and the post-hoc revelation of the facts of the Department’s disparate applications of Rule 64-

4.002, Miller cannot and could not have pursued further administrative relief based on the claims

underlying this action. No adequate administrative remedy is available to Miller for

determination of its rights.

70. In light of the amendment to §381.986 to allow an applicant declared to have

been entitled to be a dispensing organization to operate a dispensing organization

notwithstanding the Department’s approval of another applicant for the same region, there is an

actual, present, bona fide, and practical need for a determination of Miller’s rights.

71.  There is a present controversy that deals with ascertainable facts, and Miller’s

rights depend on the application of law to those facts. 

72. The Department is adverse and antagonistic to Miller, and is properly before the

Court. 
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WHEREFORE, Plaintiff respectfully requests that the Court enter judgment in its favor

declaring that it was and is entitled to be a dispensing organization under §381.986 and

applicable rules, in the alternative, ordering the Department to consider Plaintiff’s application on

its merits, declaring that the failure to do so violates Plaintiff’s rights to due process and equal

protection, and granting such other and further relief as the Court deems just and proper.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that the foregoing was filed with the Florida E-Filing Portal and a
copy was furnished by it to Eduardo S. Lombard, Esquire at elombard@vlplaw.com,Vezina,
Lawrence & Piscitelli, P.A., Counsel for FDOH, 413 E. Park Avenue, Tallahassee, Florida
32301, David K. Miller, Esquire at dmiller@broadandcassel.com, Broad and Cassel, Counsel for
Costa Farms, PO Drawer 11300, Tallahassee, Florida 32302, and to all other parties in this
matter listed thereon, this 3rd day of January, 2017.

Respectfully submitted,

___/s/ David C. Kotler_________________________
David C. Kotler, Esquire
Florida Bar No. 121290
Cohen Kotler, P.A.
54 SW Boca Raton Boulevard
Boca Raton, Florida 33432
561-361-9600

  561-361-9770 - Fax
Email: dkotler@cohenkotler.com

-and-

Daniel A. Bushell, Esquire
Florida Bar No. 0043442
Bushell Law, P.A.
1451 W. Cypress Creek Road, Suite 300
Fort Lauderdale, Florida 33309
954-666-0220
Email: dan@bushellappellatelaw.com

Counsel for Plaintiff, Edward Miller & Son, Inc.
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT -,. 
-I 

IN AND FOR LEON COUNTY, FLORIDA ::t:: 
[Tl 

EDWARD MILLER & SON, INC., a Florida ) 
corporation, ) 

Plaintiff, 

vs. 

STATE OF FLQRIDA, DEPARTMENT OF 
HEALTH, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~) 

CASE NO.: 2016 CA 000700 

SUMMONS 

TO: GENERAL COUNSEL 
STATE OF FLORIDA, DEPARTMENT OF HEALTH 
2585 MERCHANTS ROW BOULEVARD 
TALLAHASSEE, FLORIDA 32399 
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A lawsuit has been filed against you. You have 40 calendar days 1 after this summons is 
served on you to file a written response to the attached complaint/petition with the clerk of this 
circuit collrt, localed at, 3 0 I South Monroe Streel, Tallahassee, FL 3230 J. A phone call will not 
protect you. Your written response, including the case number given above and the names of the 
parties, must be faled if you want the Court to hear your side of the case. 

If you do not file your written response on time, you may lose the case, and your 
wages, money, and property may be taken thereafter without further warning from the 
Court. There are other legal requirements. You may want to call an attorney right away. If you 
do not know an attorney, you may call an attorney referral service or a legal aid office (listed in 
the phone book). · 

1 Ruic J.140(a), Florida Rules of Civil Procedure, provides: (2) (A) Except when sued pursuant to FS 
768.28, the state of Florida, an agency of the state, or an officer or employee of the state sued in an 
official capacity shall serve an answer to the complaint or crossclaim, or a reply to a counterclaim, within 
40 days after service; (8) When sued pursuant to FS 768.28, the Department of Financial Services or the 
defendant state agency shall have 30 days from the date of service within which to serve an answer to the 
complaint or crossclaim or a reply to a counterclaim. 
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If you choose to file a written response yourself, at the same time you file your written 
response to the Court, you must also mail or talce a copy of your written response to the party 
serving this summons at: Daniel A. Bushell Esq., (Counsel for Plaintiff, Edward Miller & Son, 
Inc.) Bushell Law, P.A., 1451 W. Cypress Creek Road, Suite 300, Fort Lauderdale, Florida 
33309, dan@bushellappellatelaw.com. · 

Copies of all court documents in this case, including orders, are available at the 
Clerk of the Circuit Court's office. You may review these documents, upon request You 
must keep the Clerk of the Circuit Court's office notified of your current address. Future 
papers in this lawsuit will be mailed to the address on record at the clerk's office. 

IMPORT ANTE 

• t .• )./sted ha sido demandado lega1mente. Tiene veinte (20) dias, contados a partir del recibo 
de esta .notificacion, para contestar la demanda adjunta, por escrito, y presentarla ante este 
tribunal. Localizado en: 301 South Monroe Street, Tallahassee, FL 32301. Una Hamada 
telefonica no lo protegera. Si usted desea que el tribuna I considere su defensa, debe presentar su 
respuesta por escrito, incluyendo el numero def caso y los nombres de las partes interesadas. Si 
usted no contests la demands a tiempo, pudiese perder el caso y podria ser despojado de sus 
ingresos y propiedades, o privado de sus dcrechos, sin previo aviso de! tribunal. Existen otros 
requisites legales. Si lo desea, usted puede consultar a un abogado inmediatarncnte. Si no conoce 
a un abogado, puede llamar a una de las oficinas de asistencia legal que aparecen en la guia 
telefonica. 

Si desea responder a la demands por su cuenta, al mismo tiempo en quc presente su 
respuesta ante el tribunal, usted debe enviar por correo o entregar una copia de su respuesta a la 
persona denominada abajo. 

Si usted elige presentar personalmentc una rcspuesta por escrito, en el mismo memento 
que usted prescntc su rcspuesta por cscrito al Tribunal, usted debe enviar por correo o llevar una 
copia de su respuesta por escrito a la parte entregando esta orden de comparencencia n: Nombre 
y direccion de la parte que entrega la orden de comparencencia: Daniel A. Bushell Esq., (Counsel 
for Plaintiff, Edward Miller & Son, Inc.) Bushell Law, P.A., 1451 W. Cypress Creek Road, Suite 300, 
Fort Lauderdale, Florida 33309, dan@bushellappellatelaw.com. 

Coplas de todos los documentos judlclales de este caso, lncluyendo las ordenes, estan 
dlsponibles en la oficlna del Secretario de Juzgado del Circuito (Clerk of the Circuit 
Court's office}. Estos documentos pueden ser revisados a su sollcltud. Usted debe de 
manener ioformada a la oflcina del Secretario de Juzeado del Clrcuito de su direcclon 
actual. Los papelos que se presenten en el futuro en esta demanda judicial seran env ados 
por correo a la dlrecclon que este regtstrada en la oficlna del Secretarlo. 

IMPORTANT 

Des poursuites judiciaries ont ete entreprises contre vous. Vous avez 20 joura consecutifs 
a partir de la date de !'assignation de cette citation pour deposer une rcponse ecrite a la plainte 
cijointe aupres de ce tribunal. Qui se trouvc a: {L 'Adresse} 301 South Monroe Street, 
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Tallahassee, FL 3230 I. Un simple coup de telephone est insuffisant pour Yous proteger; YOUS 
etes obliges de deposer Yotre reponse ecrite, aYec mention du numcro de dossier ci-dessus et du 
nom des parties nommees ici, si Yous souhaitez que le tribunal entende Yotre cause. 

Si Yous ne deposez pas Yotre reponse ecrite dans le delai requis, Yous risquez de perdre la 
cause ainsi que votre salaire, Yotre argent, et vos biens peuvent etre saisis par la suite, sans aucun 
preavis ulterieur du tribunal. U y a d'autrcs obligations juridiqucs ct vous pouYcz rcquerir les 
services immediats d'un avocat. Si vous ne connaissez pas d'avocat, Yous pourriez telephoner a 
un service de reference d'ayocats ou a un bureau d'assistance juridique (figurant a I 'annuaire de 
telephones). 

Si Yous choisissez de deposer vous-meme une reponse ecrite, ii vous faudra ega.lement, 
en meme temps que celle formalite, faire parvenir ou expedier une copie au carbone ou une 
photocopie de votre reponse ecrite a la partie qui Yous depose cettc citation. Nom et adresse de la 
partie qui depose cette citation: Daniel A. Bushell Esq., (Counsel for Plaintiff, Edward Miller & 
Son, Inc.) Bushell Law, P.A., 1451 W. Cypress Creek Road, Suite 300, Fort Lauderdale, Florida 
33309, dan@busheUappellatelaw.com. 

Les photocopies de tous Jes documents tribunals de cette cause, y comprls des arrets, 
soot disponible au bureau du greffier. Vous pouvez revue ces documents, sur demande. JI 
faut aviser le greffier de votre adresse actuelle. Les documents de l'avenlr de ce process 
seront envoyer a I' adresse que vous donnez au bureau du greffier. 

THE ST A TE OF FLORIDA 
TO EACH SHERIFF OF THE ST A TE: 

You are commanded to serve this summons and a copy of the complaint in this lawsuit on 
the above-named person. 

'+/19/2016 
DATED:~~~~~~~~~~~~~ 

(SEAL) 

• 
3 

BOB INZER 
CLERK OF THE CIRCUIT COURT 

By: b~~ 
Deputy Clerk 
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IN THE CIRCUIT COURT OF THE SECOND JUDICJAL CIRCUIT 
JN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER & SON, INC., a Florida ) 
corporation, ) 

) CASE NO.: 2016 CA 000700 
Plaintiff, ) 

) 
vs. ) 

) 
STATE OF FLORIDA, DEPARTMENT OF ) 
filAUH , ) 

) 
De fondan t. ) 

~~~~~~~~~~~~~~~) 

AMENDED COMPLAlNT FOR DECLARATORY RELJEF 

Plaintiff, EDWARD MILLER & SON, INC., sues the State of Florida, Department of 

Health, and for its Amended Complaint, alleges as fol lows: 

INTRODUCTION 

l . This is an action for declaratory judgment seeking a detem1ination under the 

recently enacted amendment Lo Section 38 1.986, Florida Statutes, that Plaintiff was and is 

entitled to be licensed as a dispensing organization of medical cannabis. As set forth below, 

Plaintiff has been denied it rights to due process and equal protection, and by virtue of the 

provisions of the amendment, is entitled lo be declared a dispensing organization. 

PARTIES 

2. Plaintiff, Edward Miller & Son, Inc. (Miller), is a Florida corporation with a 

principal place of business located al 6020 SW Martin Highway, Palm City, Florida 34990. 



3. Defendant State of Florida, Department of Health (the Department), is an agency 

of the state of Florida with its headquarter located at 2585 Merchants Row Boulevard, 

Tallahassee, Florida 32399. 

JURISDICTION AND VENUE 

4. This Court has subject matter jurisdiction over this action for declaratory relief 

pursuant LO Chapter 86, Florida Statutes, and Section 381.986, Florida Statutes, as amended. 

5. Venue is proper in this Circuit in that the Department has its principal 

headquarters in Leon County and the dispute arose in Leon County. 

6. The Court has per onal jurisdiction of the Depa11mcnt as an executive agency of 

the state of Florida. ll has personal jurisdiction over Miller in that Miller conducts bu iness and 

has it principal place of business in the state o f Florida. 

FACTUAL BACKGROUND 

The Compassionate Medical Cannabis Act of 2014 

7. Enacted in 2014, the Compassionate Medical Cannabis Act of 2014 created 

§§381.986 and 381.987, Florida Statutes. As orig inally enacted, section 38 1.986 generally 

authorized physicians Lo prescribe for certain patients "sufTering from cancer or a physical 

medical condition that chronical ly produces symptoms of seizures or severe and persistent 

muscle spasms" a strain of cannabis known as "Low-THC cannabis." Low-THC cannabis is 

delined as cannabis containing 0.8% or less of Letrahydrocannabinol (Tl IC) and more than I 0% 

cannabid iol. 

8. To supply Low THC cannabis lo patients that receive such prescriptions, 

§38 1.986 directs the Department to 
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[a]uthorize the establishment of five dispensing organizations to 
ensure reasonable statewide accessibility and availability as 
necessary for patients registered in the compassionate use registry 
and who are ordered low-THC cannabis under this section, one in 
each of the following regions: northwest Florida, northeast Florida, 
central Florida, southeast Florida, and southwest Florida. 

9. It further directs the Department to "develop an application fonn and impose an 

initial application and biennial renewal fee that is sufficient to cover the costs of administering 

this section." 

10. And it sets for the specific qualifications for applicants to be a dispensing 

organization: 

An applicant for approval as a dispensing organization must be 
able to demonstrate: 

I. The technical and technological ability to cultivate and produce 
low-THC cannabis. The applicant must possess a valid certificate 
of registration issued by the Department of Agriculture and 
Consumer Services pursuant Lo s. 581.131 that is issued for the 
cultivation of more than 400,000 plants, be operated by a 
nurseryman as defined ins. 581.01 J, and have been operated as a 
registered nursery in this stale for at least 30 continuous years. 

2. The ability lo secure the premises, resources, and personnel 
necessary to operate as a dispensing organization. 

3. The ability to maintain accountability of all raw materials, 
finished products, and any byproducts to prevent diversion or 
unlawful access lo or possession of these substances. 

4. An infrastructure reasonably located Lo dispense low-THC 
cannabis to registered patients statewide or regionally as 
determined by the department. 

5. The financial ability to maintain operations for the duration of 
the 2-year approval cycle, including the provision of certified 
financials to the department. Upon approval, the applicant must 
post a $5 million perfonnance bond. 
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6. That all owners and managers have been fingerprinted and have 
successfully passed a level 2 background screening pursuant to s. 
435.04. 

7. The employment of a medical director who is a physician 
licensed under chapter 458 or chapter 459 to supervise the 
activities of the dispensing organization. 

11. Thus, §381.986 set up what was essentially a exclusive, zero-sum licensing 

process, under which only an applicant that met the statutory criteria could operate as a 

dispensary in a region, and if more than one applicant met that criteria, only the most qualified 

applicant could be approved as a dispensary. 

12. The Department subsequently issued Ruic 64-4, Florida Administrative Code, 

which became effective June 17, 2015. 

13. Jn Rule 64-4.002, the Department specified a fom1 for applications for potential 

dispensing applicants to use and set the amount of the initial application fee at $60,063.00, as the 

Department was directed lo do in §38 I .986(b ). 

14. II also set forth deadlines for the application process, including stating that "Any 

'Application for Low-THC Cannabis Dispensing Organization Approval ' and all required 

exhibits and supporting documents shall be delivered to the Agency Clerk of the Department of 

Health ... no earlier than I 0:00 a.m. (Eastern Time), on the effective date of this rule and no later 

than 5:00 p.m. (Eastern Time), 21 calendar days after the effective date of this rule." Fla. Adm in. 

Code §64-4.002 (5). 

J 5. The Ruic states that applications must include documentation bowing that the 

applicant satisfies the requirements of §381. 986(5)(b ), as explicated in the Ruic, and that an 

applicant's failure to submit "documentation sufficient to establish the Applicant meets the 
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requirements of Section 381.986(5)(b), F.S., s hall result in the application being denied prior to 

any scoring as contemplated in subsection (5) of this rule." 

16. Applications were to be evaluated by a reviewing panel to include the Director of 

the Office of Compassionate Use, as well as by a member of the Drug Policy Advisory Council 

and a certified public accountant, both of which were to be appointed by the State Surgeon 

General. 

17. Each o f the reviewers were to assign a score to each applicant, with the scores 

aggregated and the applicant in each region with the highest aggregate score to be selected as the 

dispensing organization for that region. 

18. Under Rule 64-4.002(5)(e), "Upon notification that it has been approved as a 

region's Dispensing Organization, the Applicant shall have to business days to post a $5 million 

performance bond." [emphasis added]. Jn letters to approved applicants, the Department 

reinforced that this provision required that the bond be posted no later than 5:00 PM Eastern 

Time on the tenth business day aller notification . The Rule further states that "[i]f a bond is 

canceled and the Dispensing Organization fails to file a new bond with the department in the 

required amount on or before the effective date of cancellation, the Dispensing Organization 's 

approval shall be revoked." 

Miller's Application 

19. Miller had (and continues to have) superior qualifications for authorization to 

operate a dispensing organization under §381.986 and applicable rules. 

20. For example, it has been operated as registered nursery in the state of Florida for 

more than 50 years, far in excess of the 30-year requirement, and is operated by a nurseryman as 

defined in §581.0 I I, Florida Statutes. 
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2 J. A large scale nursery with both wholesale and relai I operations, Miller has a val id 

certificate of registration for the cultivation of more than 400,000 plants. 

22. Although no legal nursery in Florida could have had experience cultivating 

cannabis prior lo the enactment of §381.986, Miller ensured that it wou ld have technical and 

technological ability to cultivate and produce safe, low-THC cannabis, by partnering with a 

leading consultant to the medical cannabis industry composed of a team of scientists with 

expertise on best practices and quality control lo ensure production of high quality, safe, and 

unadulterated low-THC cannabis. 

23. Miller has ample space, resources, and personnel to run a dispensing organization. 

24. IL maintains, and has the ability Lo maintain, accountability for all materials, 

products, and byproducts lo ensure against their diversion or unlawful access to them. 

25. With facili ties close to J-95 and the Florida Turnpike in Martin County, Miller has 

the infrastructure to dispense low-THC cannabis to registered patients statewide or regionally. 

26. Miller secured ample financial backing lo ensure the ability lo maintain 

dispensing operations on an ongoing basis for lhe duration of the approval cycle and renewals, 

including the ability lo post a $5 million bond and to provide certified financial infom1ation lo 

the Department. 

27. All owners and managers have been fingerprinted and a licensed physician hired 

as medical director lo supervise its dispensing activi ties. 

28. Subsequent to the issuance of the Florida Administrative Code §64-4.002, Miller 

prepared an application documenting its satisfaction of all of the criteria set forth in §381.986, 

Florida Statutes, and providing all of the infonnation spcci fied in §64-4.002(2). 
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29. On July 8, 2015, Miller delivered its application and supporting materials to the 

Department in the proper format. The application was accepted by the Agency Clerk of the 

Department, with a notation that a check for the application fee would be delivered the following 

day. The application was stamped received as of 5:27 PM on July 8, 2015. The check was 

received by the Department on July 9, 2015. 

30. However, on July 16, 2015, the Department sent a Jetter to Miller stating that the 

Department was refusing to consider the sub lance of Miller's application due to its having been 

received 27 minutes after 5:00 PM on July 8, 2015. 

Subsequent Revelation of Flawed Process and Selective Enforcement of Ruic 64-4.002 

31. Rule 64-4.002 was written after consultation with an advisory committee set up 

by the Department, the members of which included certain nurseries that intended to apply to be 

dispensing organizations, which had challenged previous Department rules respecting selection 

of dispensing organizations, as well as certain state officials. 

32. Based on the relationships developed between one of those state officials and the 

nurseries represented on the advisory committee, the official determined that there could be a 

conflict of interest compromising the official ' s ability to fairly and objectively evaluate the 

competing applications. Nonetheless, that state official was designated to sit as one of the 

reviewers of the applications. 

33. The reviewing panel was improperly constructed in including at least one person 

with a conOict of interest as well as other members who were appointed in a manner that was 

improper and inconsistent with Rule 64-4.002. 

34. Whjle the Department's refusal to consider Miller's application initially appeared 

to be in line with strict enforcement of Rule 64-4.002, subsequent events have revealed that the 
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Department 's explanation of its rejection of the application as purportedly due lo it being filed 

minutes after 5:00 PM was a mere pretext. 

35. Indeed, later events uncovered that the Department treated Rule 64-4.002 as 

merely a convenient mechanism for ensuring pre-detem1ined winners would become the 

dispensing organizations, relying on it lo reject applicants competing with the Department's pre

selected applicants, while disregarding it in other instances. 

36. Jn particular, while the Department employed a hyper-technical and strict 

intcrprelation of Rule 64-4.002's deadlines in disallowing Miller's application from the review 

process, the Department has disregarded more serious violations of Ruic 64-4.002's deadlines as 

well as the substantive requirements of the Rule and §381.986 for other appli.canls. 

37. The panel's inconsistent application of Ruic 64-4.002 fLrsl came to light in or 

about August 20 15, when the Department sent out letters to a number of applicants requesting 

additional in formation. 

38. Those lcLters revealed that the applicants had failed to that point to submit 

infom1ation that Ruic 64-4.002 requires applicants to submit with their initial applications prior 

to the application deadline. For example, the letters requested documentation supporting the 

applicants' c laims that they met the requirements of §381.986, such as certified financial 

documents that were required to show the applicant had the financial resources required under 

§38 1.986. 

39. Under Rule 64-4.002 (4), and as noted on the app lication fom1 itself, the failure to 

submit "documentation sufficient to establ ish the Applicant meets the requirements of Section 

381.986(5)(b), F.S., shall result in the application being denied prior to any scoring," and under 

Ruic 64-4.002(5), "all required exhibits and supporting documents shall be delivered" by the 
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application deadline as part of the initial application. So the proposed applicants' failures lo 

submit that info1malion should have resulted in their applications being rejected prior to scoring, 

if the Department were to co1Tectly apply the adopted Rule's deadlines. 

40. Yet despite di sallowing Miller's application from the scoring process due lo 

missing a deadline by mere minutes, lhe Department pennillcd other applicants to submit 

required documentation weeks after the deadline. 

41. Other examples abound of the Department's disregard for Rule 64-4.002 's 

requirements for certain applicants. In one such example, an applicant was notified of that it was 

approved as a region 's dispensing organization, triggering the obligation to post a $5 million 

bond within I 0 business days. The Department's approval feller informed the applicant that it 

needed to post bond by 5:00 PM Eastern Time on the tenth business day. But the applicant did 

not post bond until after 5:00 PM (and the end of the Department's business hours) on the last 

day. Yet, rather than reject it as untimely as the Department did with respect to Miller, the 

Department accepted the bond submission as timely. 

42. In fact, the applicant submilled that bond without ever posting the required 

collateral for the bond, and it was ultimately cancelled. Yet despite that under Rule 64-4.002 the 

failure to timely post a bond should have caused the Department to revoke the applicant's 

license, tbe Department simply pem1illed the applicant to untimely post a bond. 

43. Through a Public Records Request, Miller obtained copies of the applications of 

all applicants for the Southeast Region. On reviewing those applications, it became clear that 

none of the applicants whose applications were accepted for scoring showed the present 

technical ability or resources in place to meet the requirements of §38 I .986 and Ruic 64-4.002, 

instead relying on outside contractors lo undertake the core functions that the statute and rule 
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require the applicant and its employees to have the capabi lity of carrying out. Many applications 

stated only that the applicant would take action lo obtain the required capabilities and resources 

in the future, rather than demonstrating present qualifications. 

44. On September 2 1, 2015, Miller wrote lo the Department to point out those 

deficiencies in the applications of the applicants for the Southeast Region and that due to a Jack 

of qualified applicants, the Depa11111enl should re-open the application process. The Department 

did not do so. 

45. ln or about November 2015, the reviewing panel members' conflicts of interest 

and lack of objectivity and the uneven nature of the reviewing process were conlim1ed when the 

Department published notice the applicants it had chosen as the five regional dispensaries. 

46. Four of the five applicants selected to be dispensing organizations were members 

of the advisory committee that had relationships with the conflicted state official. 

47. Al least one of the approved dispensing organizations was not a nursery that had 

been in continuous operation for more than 30 years, as §381.986 requires, while others failed Lo 

meet the financial requirements oflhe application. 

48. Other approved dispensing organizations lacked the technical and technological 

capability of cultivating, processing, and dispensing cannabis, and had not entered into 

unconditional agreements to operate in cooperation with entities that had such capabilities, such 

that they had no measurable technical and technological capabilities at the time of submitting 

their applications, and should have been disqualified. 

49. And while the statute requires consideration of the accessibi lity o[ the dispensing 

organization's facilities to patients in the entire region, the Department disregarded that 
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requirement in choosing dispensing organizations that were not accessible for many in the 

respective regions and in some instances were located in ex tremely traffic congested areas. 

2016 Expansion, Restructuring, and Usurpation of Administrative Procedures 

50. During the 2016 legislative session, the legislature passed House Bill 307 to 

modify and augment §381 .986. HB 307 was later signed by the governor and enacted into law. 

5 J. In pertinent part, HB 307 expanded §38 l.986's authorization of physicians to 

prescribe cannabis for patients, adding authorization for physician to prescribe cannabis that is 

not Low-THC cannabis, and to prescribe it for an expanded group of patients. 

52. Correspondingly, HB 307 expands the authorization of approved dispensing 

organizations such that in addi tion to low-THC cannabis, they may also grow and dispense other 

fom1s of medical cannabis to qualified patients, and sets forth additional requirements they must 

observe. 

53. HB 307 also expands the universe of entities qualified to be dispensing 

organizations, and overrides the administrative process. The legislature has now required that 

three types of applicants be granted authorization to act as dispensing organizations, including 

granting retroactive finality to Department 's selection of applicants, without the ability for a 

hearing and adjudication of the merits of the Department's approvals, or their compliance with 

the law and administrative rules, based solely on those applicants' expenditure of funds . 

54. Under the amendment, the Department must authorize any applicant that 

"receives notice from the Department of Health that it is approved as a region ' s dispensing 

organization, posts a $ 5 million perfonnance bond in compliance with rule 64-4.002(5)(e), 

Florida Administrative Code, meets the requirements of and requests cultivation authorization 
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pursuant lo rule 64-4.005(2) ... and expends at least $100,000 to fulfill its legal obligations as a 

dispensing organization." 

55. Second, the Department must authorize "any applicant that received the highest 

aggregate score through the department's evaluation process, notwithstanding any prior 

delem1inalion by the department that the applicant failed lo meet lhe requirements ofs. 381.986, 

Florida Statutes." 

56. Third, if an applicant docs not meet either of the previous two criteria, the 

Department must grant authorization to an applicant to operate concurrently with the dispensing 

organization designated for the applicant 's region if the applicant "receives a final detem1ination 

from the division of administrative hearings, the department of health, or a court of competent 

jurisdiction that it was entitled to be a dispensing organization under s. 381.986, Florida Statutes, 

and applicable rules ... " [emphasis added]. 

57. Miller met and meets the requirements of the §381.986 and applicable rules, and 

seeks relief under the third criteria. 

58. Miller has no adequate administrative or alternative remedy for the claims herein. 

COUNT1 
FOR DECLARATORY JUDGMENT 

59. Plaintiff re-alleges and incorporates by reference the allegation of paragraphs I 

through 36 above, as if they were et fo11h herein in their entirety. 

60. Miller seeks declaratory relief pursuant to chapter 86, Florida Statutes and 

§381.986, Florida Statutes, as amended. 
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61. Pursuant to §381.986, as amended, a court of competent jurisdiction may 

determine that an applicant "was entitled to be a dispensing organ ization under s. 381.986, 

Florida Statutes, and applicable rules ... " 

62. There is a justiciable question as lo whether Miller was so entitled. 

63. There is a bona fide dispute between Miller and U1e Department as to whether 

Miller was entitled to be a dispensing organization under §381.986, Florida Statutes and 

applicable rules. 

64. Miller is in doubt as to its legal rights. 

65. There is a bona fide and actual need for this Court to declare Miller's rights. 

66. Due Lo the after-the-fact nature of the amendment, the prior exclusivity provision 

and the post-hoc revelation of the facts of the Department's disparate applications of Rule 64-

4.002, Miller cannot and could not have pursued further administrative relief based on the claims 

underlying this action. No adequate administrative remedy is available to Miller for 

determination of its rights. 

67. Jn light of the amendment lo §381.986 lo allow an applicant declared lo have been 

entitled lo be a dispensing organization lo operate a dispensing organization notwithstanding the 

Department's approval of another applicant for the same region , there is an actual, present, bona 

fide, and practical need for a determination of Miller's rights. 

68. There is a present controversy that deals with ascertainable facts, and Miller's 

rights depend on the application of law to those facts. 

69. The Department is adverse and antagonistic to Miller, and is properly before the 

Court. 
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WHEREFORE, Plaintiff respectfully requests thal the Court enler judgment in its favor 

declaring thal it was and is enlillcd lo be a dispensing organization under §381.986 and 

applicable rules, in the alternative, ordering the Department to consider Plaintifrs application on 

its merits, declaring that the failure to do so violates Plaintifrs rights to due process and equal 

protection, and granting such other and fu1ther relief as the Court deems just and proper. 

Respectfully submillcd, 

sl Daniel A. Bushell 
Daniel A. Bushell 
Florida Bar No. 0043442 
BUSHELL LAW, P.A. 
1451 West Cypress Creek Road, Suite 300 
Fort Lauderdale, Florida 33309 
Phone:954-666-0220 
Email: dan@bushellappcllatclaw.com 

-and-

David C. Kotler 
Florida BarNo. 121290 
COHENKOTLER, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
5611361-9600 
561 /36 1-9770 (fax) 
Email: dkotler@cohcnkotlcr.com 

Counsel for Plaintiff, Edward Miller & Son, Inc. 
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Fi I ing # 394573 12 E-Fi led 03/25/20 16 12: I 0:22 AM 

IN THE CJRCUJT COURT OF THE SECOND JUDJClAL CIRCUJT 
IN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER & SON, INC., a Florida ) 
corporation, ) 

) CASE NO.: ___ 2_0_16_ C_A_0_00_7_0_0 _ 
Plaintiff, ) 

) 
vs. ) 

) 
STATE OF FLORIDA, DEPARTMENT OF ) 
HEALTH, ) 

) 
Defendant. ) 

~~~~~~~~~~~~~~~) 

COMPLAINT FOR DECLARATORY RELIEF 

Plaintiff, EDWARD MILLER & SON, INC., sues the State of Florida, Department of 

Health, and alleges as follows: 

PARTIES 

1. Plaintiff, Edward Miller & Son, lnc. (Miller), is a Florida corporation with a 

principal place of business located at 6020 SW Martin Highway, Palm City, Florida 34990. 

2. Defendant State of Florida, Department of Health (the Department), is an agency 

of the state of Florida with its headquarters located at 2585 Merchants Row Boulevard, 

Tallahassee, Florida 32399. 



JURISDICTION A..'ID VENUE 

3. This Court has subject matter jurisdiction over this action for declaratory relier 

pursuant to Chapter 86, Florida Statutes, and Section 38 I .986, Florida Statutes, as amended. 

4. Venue is proper in this Circuit in that the Depa11mcnt has it principal 

headquarters in Leon County and the dispute arose in Leon County. 

5. The Court has per onal jurisdiction or the Department as an executive agency or 

the stale or Florida. ll has personal jurisdiction over Miller in that Miller conducts business and 

has it principal place or business in the state or Florida. 

FACTUAL BACKGROUND 

The Compassionate Medical Cannabis Act of 2014 

6. Enacted in 2014, the Compassionate Medical Cannabis Act or 2014 created 

§§381.986 and 381.987, Florida Statutes. As originally enacted, section 381.986 generally 

authorized physicians to prescribe for certain patients "suITering from cancer or a physical 

medical condition that chronically produce symptoms or seizures or severe and persistent 

muscle spasms" a strain of cannabis known as "Low-THC cannabis." Low-THC cannabis is 

defined as cannabis containing 0.8% or less or letrahydrocannabinol (THC) and more than I 0% 

cannabidiol. 

7. To supply Low TlIC cannabis lo patients that receive such prescriptions, 

§381.986 directs the Department to 

[a]uthorizc the establishment or five dispensing organizations to 
ensure reasonable statewide accessibility and availability as 
necessary for patients registered in the compassionate use registry 
and who are ordered low-THC cannabis under this section, one in 
each of the following regions: northwest Florida, northeast Florida, 
centra l Florida, southeast Florida, and southwest Florida. 
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8. IL further directs the Departmenl to "develop an application form and impose an 

initial application and biennial renewal fee that is sufficient to cover the costs of administering 

this section." 

9. And it sets for the specific qualilicalions applicants must possess lo be a 

dispensing organization: 

I. The technical and technological ability to cultivate and produce 
low-THC cannabis. The applicanl must possess a valid certificale 
of registration issued by the Departmenl of Agriculture and 
Consumer Services pursuant to s. 581.131 that is issued for the 
cultivation of more than 400,000 plants, be operated by a 
nurseryman as defined in s. 581.011, and have been operated as a 
registered nursery in lhis state for at least 30 continuous years. 

2. The ability to secure the premises, resources, and personnel 
necessary to operate as a dispensing organjzation. 

3. The abi lity to maintain accountability of all raw materials, 
linished products, and any byproducts lo prevent diversion or 
unlawful access to or possession of these substances. 

4. An infrastructure reasonably located to dispense low-THC 
cannabis lo registered patients statewide or regionally as 
determined by the department. 

5. The linancial ability to maintain operations for lhe duration of 
the 2-ycar approval cycle, including the provision of certified 
linancials lo the department. Upon approval, the applicant must 
post a $5 million performance bond. 

6. That all owners and managers have been fingerprinted and have 
successfully passed a level 2 background screening pursuant lo s. 
435.04. 

7. The employment of a medical director who is a physician 
licensed under chapter 458 or chapter 459 to supervise the 
activities of the dispensing organi.talion. 
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10. The Department subsequently issued Rule 64-4, Florida Administrative Code, 

which became c!Tective June 17, 2015. 

I 1. In Ruic 64-4.002, the Department specified a form for applications for potential 

dispensing applicants to use and set the amount of the application fee at $60,063.00, as the 

Department was directed to do in §381 .986(b). 

12. IL also set forth deadlines for the application process, including stating that "[a]ny 

'Application for Low-THC Cannabis Dispensing Organization Approval ' and all required 

exhibits and supporting documents shall be delivered to the Agency Clerk of the Department of 

Health ... no earlier than 10:00 a.m. (Eastern T ime), on the effective dale of this rule and no later 

than 5:00 p.m. (Eastern Time), 2 1 calendar days after the effective date of this rule." Fla. Admin. 

Code §64-4.002 (5). 

13. Similarly, 111 Rule 64-4.002(5)(e), the Department declared that "[u]pon 

notilication that it has been approved as a region' s Dispensing Organii;ation, the Applicant shall 

have I 0 business days to post a $5 million performance bond." 

14. Rule 64-4.002(5)(e) also provides additional criteria for applicants to satisfy and 

additional information to be provided in the appl ication process. 

2016 Expansion and Restructuring 

15. During the 2016 legislati ve session, the legislature passed House Bill 307 to 

modify and augment §38 1.986. 

16. In pertinent part, HB 307 expands §381.986' s authorization of physicians to 

prescribe cannabis for patients, adding authorization for physicians lo prescribe cannabis that is 

not Low-THC cannabis, and to prescribe it for an expanded group of patients. 

4 



17. Correspondingly, HB 307 expands the authorization of approved dispensing 

organizations such that in addition lo low-THC cannabis, they may also grow and dispense other 

forms of medical cannabis lo qualified patients, and sets forth additional requirements they must 

observe. 

18. HB 307 also clarifies and expands lhe universe of entities qualified lo be 

dispen ing organization , and partially overrides the adminislralive process. The legislature has 

now required thal three types of applicants be granted authori.t.ation to act as dispensing 

organizations, notwithstanding the results of Lhe Department's prior review of applications. 

19. First, the Department must authorize any applicant that " receives notice from lhe 

Department of Health that it is approved as a region's dispensing organization, posts a $ 5 

million performance bond in compliance with rule 64-4.002(5)(e), Florida Administrative Code, 

meets the requirements of and requests cultivation authorization pursuant to rule 64-

4.005(2) ... and expends al least $100,000 lo fulfill its legal obligations as a dispensing 

organization." 

20. Second, the Department must authorize "any appli cant that received the highest 

aggregate score through the department's evaluation process, notwithstanding any prior 

detem1ination by the department that the applicant failed lo meet lhe requirements ofs. 381.986, 

Florida Statutes." 

21. Third, if an applicant does not meet either of the previous two criteria, the 

Department must grant authorization lo the applicant to operate concurrently with the dispensing 

organization designated for the applicant's region if the applicant "receives a final delem1ination 

from the division of administrative hearings, the department of health, or a court of competent 
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jurisdiction that it was entitled to be a dispensing organization under s. 38 1.986, Florida Statutes, 

and applicable rules .. . " [cmpha is added). 

Miller's Application 

22. Miller had (and continues lo have) superior qualification for authorization lo 

operate a dispensing organization under §381. 986 and applicable rules. 

23. For example, it has been operated as registered nursery in the state of Florida for 

more than 50 years, far in excess of the 30-ycar requirement, is operated by a nurseryman as 

delincd in §581.011 , Florida Statutes. 

24. A large scale nursery with both whole.ale and retail operations, Miller has a valid 

certificate of registration for the cultivation of more than 400,000 plants. 

25. Although no legal nursery in Florida could have had experience culti vating 

cannabis prior to the enactment of §381.986, Miller ensured that it would have technical and 

technological ability lo cultivate and produce safe. low-THC cannabis, contracting with a leading 

consultant to the medical cannabis industry composed or a team or scientists with expertise on 

best practices and quality control lo ensure production of high quality, safe, and unadulterated 

low-THC cannabis. 

26. Miller has ample space, resources, and personnel to run a dispensing organization. 

27. ll maintains, and has the ability to maintain, accountabi lity for all materials, 

products, and byproducts lo ensure against their diversion or unlawful access to them. 

28. With facilities close to 1-95 and the Florida Turnpike in Martin County, Miller has 

the infrastruc ture to dispense low-THC cannabis lo registered patients statewide or regionally. 

29. Miller secured ample financial backing lo ensure the abi lity to maintain 

dispensing operations on an ongoing basis for the duration of the approval cycle and renewals, 
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including the ability to post a $5 million bond and lo provide certified financial information to 

the Department. 

30. All owners and managers have been fingerprin ted and a licensed physician hired 

as medical director to supervise its dispensing activities. 

31. Subsequent to the issuance of the Florida Administrative Code §64-4.002, Miller 

prepared an application documenting its satisfaction or all or the criteria set forth in §381.986, 

Florida Statutes and providing all of the infom1alion specified in §64-4.002(2). 

32. On July 8, 2015, Miller delivered its application and supporting materials to the 

Department in the proper fom1at. The application was accepted by the Agency Clerk of the 

Department, with a notation that a check for the application fee would be delivered the following 

day. The application was stamped received as of 5:27 PM on July 8, 2015. The check was 

received by the Department on July 9, 2015. 

33. However, on July 16, 2015, the Department sent a letter to Miller stating that the 

Department would not consider the substance or Miller's application due to its having been 

received 27 minutes after 5:00 PM on July 8, 2015. 

34. However, months later the Department reversed course with regard to strict 

enforcement of 5:00 PM deadlines for other applicants. For example, in or about November 

2015, applicant Knox Nursery, LLC was notified of that it was approved as a region's dispensing 

organization, triggering the obligation to post a $5 million bond within 10 business days. Knox 

Nursery did not post bond until afier 5:00 PM (and the end or the Department's business hours) 

on the last possible day, but rather than reject it as untimely as the Department did with respect 

to Miller, the Department accepted Knox Nursery' s bond submission as timely. 
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35. Due to the exclusivity provision in eITect al the time of the Department's refusal 

lo consider lhe merits of Miller's application, allowing only one dispensing organization per 

region, the Limelines for awarding licen es for the regions, Miller would have had no adequate 

remedy through further pursuit of the administrative process. Jn addition, the events triggering 

Miller's claims for relief occurred subsequent lo the expiration of Miller's time for initiating 

further administrative action. 

36. Miller has no adequate administrative remedy for the claims herein. 

COUNTJ 
DECLARATORY JUDGMENT 

37. Plaintiff re-alleges and incorporates by reference the allegations of paragraphs l 

through 36 above, as if they were set forth herein in their entirety. 

38. Miller seeks declaratory relief pursuant to chapter 86, Florida Statutes and 

§381.986, Florida Statutes, as amended. 

39. Pursuant to amended §38 1.986, a court of competent jurisdiction may determine 

that an applicant "was entitled to be a dispens ing organization under s. 381.986, Florida Statutes, 

and applicable rules ... " 

40. There is a justiciable question as to whether Miller was so entitled. 

41. There is a bona fide dispute between Miller and the Department as Lo whether 

Miller was entitled lo be a dispensing organization under §381.986, Florida Statutes and 

applicable rules. 

42. Miller is in doubt as to whether it is or was entitled to be a dispensing 

organi.tation under §381.986 and applicable rules. 

43. there is a bona fide and actual need for this Court to declare Miller's rights. 
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44. Due to the ancr-the-fact nature of the amendment, Lhe prior exclusivity provision 

and timing of the approval process and the Department's disparate applications of time 

requirements, Miller cannot and could not have pursued further administrati ve relief based on the 

claims underlying this action. No adequate administrative remedy is available to Miller for 

dctcrrnination of its rights. 

45. In light of the amendment to §381.986 to allow an applicant declared to have been 

entitled to be a dispensing organization to operate a dispensing organization notwithstanding the 

Department's approval of another applicant for the same reason, there is an actual, present, bona 

fide, and practical need for a determination of Miller's rights. 

46. There is a present controversy Lhat deals with ascertainable facts, and Miller's 

rights depend on the application or law to those facts. 

47. The Department is adverse and antagonistic to Miller, and is properly before the 

Court. 

WHEREFORE, PlaintifT respectfully requests that the Court enter judgment in it favor 

declaring that it was entitled to be a dispensing organization under §381.986 and applicable 

rules, or in the al ternative, ordering the Department to consider Plaintifrs application on its 

merits, and granting such other and further relief as the Court deems just and proper. 

Respectfully submitted, 

s/ Daniel A. Bushell 
Daniel A. Bushell 
Florida Bar No. 0043442 
BUSHELL LAW, P.A. 
1451 West Cypress Creek Road, Suite 300 
Fort Lauderdale, Florida 33309 
Phone: 954-666-0220 
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Emai l: dan@bushellappellalelaw.com 

-and-

David C . Kotler 
Florida Bar No. 121290 
COHENKOTLER, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
56 I /36 I -9600 
561 /36 1-9770 (fax) 
Email: dkotler@cohenkotlcr.com 

Counsel for Plaintiff, Edward Miller & Son, Inc. 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 

EDWARD MILLER & SON, INC., a   
Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant. 
        / 
 

THE DEPARTMENT’S ANSWER AND DEFENSES  
TO SECOND AMENDED COMPLAINT 

 
Defendant State of Florida, Department of Health, answers Plaintiff Edward Miller & Son, 

Inc.’s Second Amended Complaint for Declaratory Relief.   

INTRODUCTION 

1. Denied. 

PARTIES 

2. Without knowledge, therefore denied.  

3. Admitted. 

JURISDICTION AND VENUE 

4. Denied. 

5. Admitted that venue is proper in Leon County if the circuit court has jurisdiction; 

otherwise denied. 

6. The first sentence of paragraph 6 is admitted; without knowledge and therefore 

denied as to the second sentence. 
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FACTUAL BACKGROUND 
 

7. Admitted that the Compassionate Medical Cannabis Act of 2014 was enacted in 

2014; otherwise denied.  

8. Admitted section 381.986, Florida Statutes imposed certain obligations on the 

Department of Health as more specifically provided within the statute; otherwise 

denied. 

9. Admitted section 381.986, Florida Statutes imposed certain obligations on the 

Department of Health as more specifically provided within the statute; otherwise 

denied.  

10. Denied. 

11. Denied. 

12. Admitted that the Department adopted chapter 64-4, Florida Administrative Code, 

and that chapter became effective on June 17, 2015; otherwise denied.  

13. Admitted that the Department has complied with section 381.986; otherwise 

denied. 

14. Denied.  

15. Denied.  

16. Admitted that three evaluators were to independently score the applications using 

a scorecard incorporated by reference into chapter 64-4, and that those three persons 

included the Department’s Director of the Office of Compassionate Use; along with 

a member of the Drug Policy Advisory Council and a Florida certified public 



account, both of whom were appointed by the State Surgeon General; otherwise 

denied. 

17. Denied.  

18. Denied.  

19. Denied.  

20. Without knowledge, therefore denied.  

21. Without knowledge, therefore denied.  

22. Without knowledge, therefore denied.  

23. Without knowledge, therefore denied.   

24. Without knowledge, therefore denied.   

25. Without knowledge, therefore denied.   

26. Without knowledge, therefore denied.   

27. Without knowledge, therefore denied.   

28. Without knowledge, therefore denied.  

29. Admitted that Plaintiff submitted an untimely document purporting to be an 

application to the Agency Clerk at approximately 5:27pm on July 8, 2015; and that 

a check from Plaintiff was received by the Department on July 9, 2015; otherwise 

denied. 

30. Admitted that the Department sent a letter to Plaintiff rejecting its application and 

providing full notice of rights under chapter 120, Florida Statutes; otherwise denied.  

31. Denied.  

32. Denied.  

33. Denied.  



34. Denied.  

35. Denied.  

36. Denied.  

37. Denied.  

38. Denied.  

39. Denied.  

40. Denied.  

41. Denied.  

42. Denied.  

43. Denied.  

44. Admitted that Plaintiff’s counsel wrote a letter to the Department’s counsel and to 

the Department’s Director of the Office of Compassionate Use making certain 

unfounded allegations; otherwise denied.  

45. Denied.  

46. Denied.  

47. Denied.  

48. Denied.  

49. Denied.  

50. Denied.  

51. Denied.  

52. Admitted that during the 2016 session the legislature passed HB307 and that it 

became law on March 25, 2016, after being signed by the Governor; otherwise 

denied. 



53. Admitted that HB 307, in part, amended certain provisions of section 381.986 as 

more specifically provided in HB 307; otherwise denied.  

54. Admitted that HB 307, in part, amended certain provisions of section 381.986 as 

more specifically provided in HB 307; otherwise denied.  

55. Denied.  

56. Admitted that chapter 2016-123, §3(1), Laws of Florida, provides certain directives 

to the Department as more specifically provided therein; otherwise denied.  

57. Admitted that chapter 2016-123, §3(1), Laws of Florida, provides certain directives 

to the Department as more specifically provided therein; otherwise denied.  

58. Admitted that chapter 2016-123, §3(2), Laws of Florida provides for the 

preservation of the rights of those entities or persons who had initiated chapter 120 

proceedings by filing administrative petitions and that were pending as of March 

25, 2016; otherwise denied.  

59. Denied.  

60. Denied.  

61. Denied.  

COUNT I – FOR DECLARATORY JUDGMENT 

62. The Department incorporates and restates its answers above to paragraphs 1 

through 36 above.  

63. Denied.  

64. Denied.  

65. Denied.  

66. Denied.  



67. Denied.  

68. Denied.  

69. Denied.  

70. Denied.  

71. Denied.  

72. Denied.  

DEFENSES 

First Defense 

The circuit court lacks subject matter jurisdiction over the controversy as any challenge to 

the Department’s denial of Plaintiff’s application must be brought under chapter 120, Florida 

Statutes. 

Second Defense 

This action is barred as Plaintiff failed to exhaust its administrative remedies. 

Third Defense 

Plaintiff fails to state a cause of action. 

Fourth Defense 

Plaintiff lacks standing to bring this action. 

Fifth Defense 

This action is barred by waiver. 

Sixth Defense 

Plaintiff cannot establish that it presented an application that was superior to Costa Farms’ 

application or that Plaintiff was entitled to a license for the Southeast Region instead of Costa 

Farms. 



Seventh Defense 

This action is barred by the doctrine of administrative finality, collateral estoppel, and/or 

res judicata. 

Eighth Defense 

This action is barred by the doctrine of laches. 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 

EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant. 
        / 
 

NOTICE OF HEARING 
 

PLEASE TAKE NOTICE that Defendant’s Motion for Final Summary Judgment will be 

heard during the Case Management Conference that was set by Court order dated November 27, 

2017, before the Honorable Karen Gievers, at the Leon County Courthouse, South Monroe Street, 

Room 365-D, Tallahassee, Florida, on Thursday, January 4, 2018, at 8:00 a.m.   
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David C. Kotler 
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and 
 
Daniel A. Bushell 
Bushell Law, P.A. 
1451 W. Cypress Creek Road, Suite 300 
Fort Lauderdale, Florida 33309 

M. Stephen Turner 
David K. Miller 
Broad and Cassel LLP 
215 South Monroe Street, Suite 400 
Tallahassee, Florida 32301 
sturner@broadandcassel.com 
dmiller@broadandcassel.com 
sfogarty@broadandcassel.com 
mubieta@broadandcassel.com  
 
Counsel for Costa Nursery Farms LLC 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER & SON, INC., 

Plaintiff, 

vs. CASE NO. 2016-CA-700 

STATE OF FLORIDA, DEPARTMENT 
OF HEALTH, 

Defendant. 

ORDER ON CASE MANAGEMENT CONFERENCE AND CONTINUING 
SETTING CASE MANAGEMENT CONFERENCE 

THIS CAUSE came before the Court on January 4, 2018 

for case management conference to address the pending 

motions [defense motion for summary judgement, 

plaintiff's motion to compel discovery and motion to 

strike hearing notice regarding motion for summary 

judgement]. Counsel for all parties were present, with 

counsel for non-party proposed intervenor Costa Farms. 

Counsel for Costa advised the motion to intervene is 

being withdrawn, so no ruling will be made on that 

motion. The Court having reviewed the court file, 

having heard argument of counsel on the plaintiff's 
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motions to strike and compel, and being otherwise fully 

advised in the premises, it is hereby: 

ORDERED as follows: 

1. The plaintiff having received all non-privileged 

relevant documents pertinent to the July 2017 request 

for production, the motion to compel discovery is 

denied as moot. 

2 . While it is clear that plaintiff's counsel has 

not moved the case forward as expeditiously as he 

should, it is appropriate that the plaintiff's position 

relative to the defense motion for summary judgement 

should be document ed on the record if the plaintiff 

chooses to submit a response that will not further 

delay the hear ing on the defense motion. Plai ntiff's 

counsel has identified one witness whose deposition may 

be helpful as to the deadline for submission of the 

plaintiff's application; that deposition may be taken, 

if taken promptly and without further delay. 
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3. All discovery relevant to the pending summary 

judgement motion shall be completed by January 31, 

2018. 

4. No later than January 31, 2018, plaintiff shall 

efile through the Clerk's efiling portal [and email to 

Judicial Assistant Underwood, copy to all counsel] any 

response in opposition to the pending defense motion 

for summary judgement. 

5. If the plaintiff wishes to submit a cross-motion 

for summary judgement, it shall do no later than 

January 12, 2018, with the defense submitting its 

response within 20 days from the efiling date, so that 

any then-pending motions for summary judgement will be 

heard at the continuation of this case management 

conference. 

6. The continuation of t his case management 

conference i s set for 02/06/2018, at 9:00 AM before 

the Honorable Karen Gievers, Le on County Courthouse, 

301 South Monroe Street, Room 365-D, Tallahassee, FL 
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32301 for the purpose of concluding the hearing on the 

defense motion for summary judgement, hearing any 

motion for summary judgement and, if needed after the 

summary judgement arguments are concluded, setting this 

stale case [more than 12 months since time of filing] 

for trial. 

In accordance with the Americans with Disabilities 

Act, persons needing special accommodation to 

participate in this proceeding should contact the Court 

Administrator's Office no later than seven days prior 

to the proceeding at (850)606-4300. 

ORDERED in Tallahassee, Leon County, Florida, on 

January 4, 2018. 

Circuit Judge 

)Vt <o-CA-100 
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sturner@broadandcassel.com 
dmiller@broadandcassel.com 
sfogarty@broadandcassel.com 
mubieta@broadandcassel.com 

Eduardo S. Lombard, Esq. 
elombard@vlplaw.com 
rhodge@vlplaw.com 



 

1 

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT 
IN AND FOR LEON COUNTY, FLORIDA 

 
EDWARD MILLER & SON, INC., 
a Florida corporation,     CASE NO.: 2016 CA 000700 
 
 Plaintiff, 
vs. 
 
STATE OF FLORIDA, DEPARTMENT    
OF HEALTH, 
 
 Defendant. 
_____________________________________/ 
 

PLAINTIFF’S RESPONSE IN OPPOSITION TO  
THE DEPARTMENT’S MOTION FOR FINAL SUMMARY  

JUDGMENT AND SUPPORTING MEMORANDUM OF LAW  
 

Plaintiff EDWARD MILLER & SON, INC. (Miller) responds in opposition to Defendant 

STATE OF FLORIDA, DEPARTMENT OF HEALTH’s (the Department) Motion for Final 

Summary Judgment and Supporting Memorandum of Law, as follows:1 

STATEMENT OF MATERIAL FACTS 

Miller has filed a complaint asserting one cause of action in which it seeks solely 

declaratory relief against the Department. See generally Second Amended Complaint 

(Complaint). In it, Miller alleges that it has been denied its rights to due process and equal 

protection in the course of the application process for dispensing organizations for medical 

                                                 
1 In opposing summary judgment, Miller relies on the documents it has filed with notices of filing 
on January 29, 2018 and January 31, 2018, the Exhibits attached to the Department’s motion for 
summary judgment, and any additional documents Miller may file in compliance with Rule 
1.510.  
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cannabis and that Chapter 2016-123, Laws of Florida (HB 307) authorizes it bring this suit. Id. 

Miller asserts that it was led to believe that the Department refused to consider its application 

based on strict enforcement of a legitimate rule, but that subsequent events revealed that reliance 

on the Rule was merely a pretext in a systemically flawed process in which deadlines were 

selectively applied and the decision-maker unable to be impartial. Id. ¶¶31-49. Due to 

concealment of these systemic flaws until after the time to seek review under Chapter 120 of the 

Florida Statutes, Miller was denied the ability to obtain relief through the administrative process.  

The Department previously moved to dismiss Miller’s complaint on the same bases on 

which it now seeks summary judgment. See Department’s Motion to Dismiss, filed June 13, 

2016. This Court soundly denied the Department’s motion to dismiss. See November 10, 2016 

Order. 

The Department now seeks summary judgment, contending that “the undisputed material 

facts show” that it is entitled to summary judgment due to “failure to exhaust the legislatively 

mandated administrative remedies.” Motion for Summary Judgment at 1. But evidence that 

Plaintiff has obtained to date supports Miller’s assertion that it could not have, and was not 

required to, seek relief through the administrative process. Genuine issues of material fact 

preclude summary judgment.  

The evidentiary record demonstrates that Miller’s application was delivered to the 

Department between 5:00 PM and 5:30 PM on July 8, 2015. See Time Stamp on Exhibit A to 

Exhibit A-1 to the Department’s Motion for Summary Judgment. The Department subsequently 

rejected Miller’s application, representing to Miller that it was refusing to consider Miller’s 
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application purportedly based on the Department strictly applying the 5:00 PM deadline set forth 

in Fla. Admin. Code R. 64-4.002. See Exhibit A-1 to the Department’s Motion for Summary 

Judgment. Based on what had been represented to Miller by the Department as the purported 

basis for rejecting the application, Miller did not seek review under Chapter 120, as at the time it 

lacked a good faith basis for challenging the Department’s decision to reject its application based 

on strict enforcement of the deadlines in Rule 64-4.002. Affidavit of Anthony Ardizzone (filed 

January 31, 2018), ¶¶7-8. Moreover, a Department employee told Miller’s counsel at the time of 

the rejection of its application that Miller would be afforded a later opportunity to challenge the 

rejection of its application through the administrative process.  

And the record also contains evidence supporting Miller’s assertion that it was later 

revealed that the Department’s purported enforcement of the deadline was merely a pretext. 

Contrary to its representations to Miller, the Department did not strictly enforce the deadlines in 

Rule 64-4.002:  

 Department employees were told that applications would be accepted until 5:30 PM on 

July 8, 2015. See Email from Michael Graddy sent July 8, 2015 12:14 regarding Bid 

Applications (filed with 1/29/2018). 

 A consultant working with Miller contacted the Department on July 8, 2015, and was told 

by a Department employee that applications would be accepted until 5:30 PM on July 8, 

2015. Affidavit of Dr. Pritesh Kumar (filed 1/31/18), ¶9. 
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 At least one other applicant’s application was received after 5:00 PM on July 8, 2015, and 

accepted by the Department. Email from Patricia Nelson sent July 8, 2015 with 

attachment regarding Dispensing Organization Applicants (filed 1/29/18).  

 The application was not rejected for being untimely. See November 23, 2015 Letter from 

the Department to Ratzbuton Re: Application (filed 1/29/18). 

 Letters sent out by the Department weeks after the application deadline revealed that 

many applicants’ applications were accepted despite lacking required information. E.g., 

July 29, 2015 Letter from the Department to Costa Nursery Farms, LLC (filed 1/29/18); 

November 23, 2015 Letter from the Department to Razbuton, Inc. (filed 1/29/18) 

(referring to prior letter giving the opportunity to submit certified financials after the 

application deadline). The Department not only accepted the applications, but gave the 

applicants additional time after notification to submit the required information. Id. 

 In fact, an application from one of the applicants that was ultimately awarded a license 

was wholly unreadable when submitted. July 9, 2015 Email from Patricia A. Nelson to 

bruce@knoxnursery.com (filed 1/29/18). Rather than rejecting the application, the 

Department gave the applicant an opportunity to submit a new application after the 

deadline. Id.  

 Another applicant that was ultimately awarded a license did not timely submit the full 

application fee. Email from Christian Bax to jotipton@tampabayrr.com sent September 

11, 2015 1:29 PM RE: Application Fee (filed 1/29/18). Rather than rejecting the 
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application, the Department gave the applicant the opportunity to submit the full payment 

months after the application deadline. Id. 

Just as the Department did not strictly enforce the application deadline for applicants 

other than Miller, it did not strictly enforce other deadlines set forth in Rule 64-4.002 for its 

preferred candidates. Knox Nursery, which was awarded a license for the Central Region, was 

required to comply with the Rule’s obligation to post a bond by 5:00 PM on December 9, 2015. 

November 23, 2015 Letter from the Department to Knox Nursery, Inc. (filed 1/29/18). Both 

Christian Bax, the director of the Department’s Office of Compassionate Use, and his assistant, 

Courtney Coppola, have admitted under oath that Knox’s bond was accepted despite that it was 

not delivered until after 5:00 PM on that date. See Excerpts of September 9, 2016 Deposition of 

Christian Bax (filed 1/29/18) & Excerpts of September 7, 2016 Deposition of Courtney Coppola 

(filed 1/29/18). 

Record evidence further supports Miller’s allegations that the licensing process was 

systemically flawed and infected by bias, and that the Department has selectively enforced not 

only Rule 64-4.002 but the statutory requirements of section 381.986, Florida Statutes. There is 

record evidence showing that: 

 Miller requested to participate on the negotiated rulemaking committee to represent the 

interests of smaller nurseries. Ardizzone Affidavit, ¶4.  

 Patricia Nelson, who was the director of the Office of Compassionate Use at the time, 

discouraged Miller from joining the committee, telling Miller that she would make sure 

that the interests of smaller nurseries were represented. Id., ¶5. 
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 Ms. Nelson told Miller that it should apply in a different region, suggesting that the 

Department was predisposed to selecting a specific applicant from the Southeast Region. 

Id., ¶6. 

 Ms. Nelson later told Miller as well as a parent advocate on the committee and that Ms. 

Nelson was resigning from the Office of Compassionate Use because, based on the 

relationships she had developed with committee members, she could not be an impartial 

evaluator of the competing applications for licenses. Ardizzone Aff. ¶9; Affidavit of 

Holley Mosely (filed 1/31/18), ¶¶6-9. 

 Ms. Nelson was nonetheless designated as one of the three persons to evaluate the 

competing applications.  

 At the time of evaluating the applications, Ms. Nelson was not the director of the Office 

of Compassionate Use, a Certified Public Accountant, or a member of the Drug Policy 

Council, as Rule 64-4.002 required the three evaluators to be. 

 Four of the five applicants that were ultimately awarded the original licenses were 

members of the committee. 

 The Department did not follow its own rules in evaluating applications, as it did not score 

each application on its own merits, but rather only compared the applications to other 

applications in the same region, removing any objective evaluation and greatly increasing 

the likelihood of bias and of pre-selected applicants being awarded licenses, while 

shielding the decisions from scrutiny. Recommended Order in Case No. 17-0116 (Fla. 

Div. of Admin. Hearings) (a copy of which was filed 1/29/18), at 12-19. 
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  Among the applicants to which the Department awarded a license was at least one that 

did not meet the express criteria of section 381.986, because it was not a nursery in 

continuous operation for 30 years of more. Order Granting Ruskin’s Motion in Limine, 

Case Nos. 15-7270 & 15-7272 (Fla. Div. of Admin. Hearings) (a copy of which was filed 

1/29/18), at 1-3.   

Miller did not discover the Department’s selectiveness in enforcing deadlines and other 

requirements of Rule 64-4.002 or the systemic flaws and biases in the Department’s evaluation 

process until more than 21 days after its application was rejected. Ardizzone Aff., ¶10. As a 

result, it was unable to request a hearing on the rejection of its application within the time 

allowed under section 120. Id., ¶¶10-11.  

 ARGUMENT  

I. Summary Judgment Standards 

A court may grant summary judgment only “if there is no genuine issue of material fact 

and if the moving party is entitled to a judgment as a matter of law.” Volusia County v. Aberdeen 

at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000). It “is the movant’s burden to prove the 

nonexistence of genuine issues of material fact.” Estate of Githens v. Bon Secours - Maria 

Manor Nursing Care Ctr., inc., 928 So. 2d 1272, 1274 (Fla. 2d DCA 2006). To carry that burden, 

the moving party must “demonstrate conclusively that the nonmoving party cannot prevail.” 

Pinchot v. First Fla. Banks, 666 So. 2d 201, 202 (Fla. 2d DCA 1995). 

All inferences must be construed and all doubts resolved in favor of the non-moving 

party, which 
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is entitled to have the record reviewed so that every reasonable 
inference is drawn in his favor. Conversely, the moving party has 
the burden of conclusively showing the absence of genuine issues 
of material fact. If the existence of such issues, or the possibility of 
their existence, is reflected in the record, or the record even raises 
the slightest doubt in this regard, the summary final judgment must 
be reversed. 
 

Riverwood, 69 So. 3d at 985 (quoting Williams v. Fla. Realty & Mgmt. Co., 272 So.2d 176, 177 

(Fla. 3d DCA 1973)).  

Summary judgment should not be granted “unless the facts are so crystallized that 

nothing remains but questions of law.” Rocamonde v. Marshalls of Ma, Inc., 56 So. 3d 863, 864-

65 (Fla. 3d DCA 2011). If the Court finds that the material facts are not in dispute, it then “must 

determine whether [the moving party] is entitled to judgment as a matter of law.” Bldg. Educ. 

Corp. v. Ocean Bank, 982 So. 2d 37, 40 (Fla. 3d DCA 2008). 

  
II. Record Evidence Creates Genuine Issues of Material Fact as to Whether 

Miller Was Required to Exhaust Administrative Remedies    
 

The Department is not entitled to summary judgment because the undisputed facts do not 

establish that Miller is precluded from bringing this action in this Court. 

As an initial matter, there can be no question that this Court has jurisdiction over this 

case. Section 120.73, Florida Statutes, expressly preserves circuit court jurisdiction over 

declaratory judgment actions despite the existence of the administrative procedures set forth in 

Chapter 120, Florida Statutes: 

Nothing in this chapter shall be construed to repeal any provision 
of the Florida Statutes which grants the right to a proceeding in the 
circuit court in lieu of an administrative hearing or to divest the 
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circuit courts of jurisdiction to render declaratory judgments under 
the provisions of chapter 86. 

 
§120.73, Fla. Stat. 

Section 120.73 was added to Chapter 120 subsequent to the 1974 adoption of the 

Administrative Procedures Act to make clear that Chapter 120 does not deprive circuit courts of 

jurisdiction to entertain actions for declaratory judgment, such as this case—and such jurisdiction 

exists even when an agency decision may be implicated. See Key Haven Associated Enters. v. Bd. 

of Trs., 427 So. 2d 153, 157 (Fla. 1982) (“[T]he determination of whether a particular 

controversy may be taken out of the administrative process and into a circuit court is a question 

of judicial policy and not a matter of judicial jurisdiction.”). So any decision to defer to the 

administrative process would need to be based on policy considerations, not a lack of 

jurisdiction. Id.; see also State ex rel. Dep’t of Gen. Services v. Willis, 344 So. 2d 580, 589 (Fla. 

1st DCA 1977). 

As the First District has long held, “the requirement of deference to administrative 

remedies is not absolute in every case where administrative agencies are involved.” Lewis Oil 

Co. v. Alachua Cnty., 496 So. 2d 184, 188 (Fla. 1st DCA 1986). Rather, because “[t]he predicate 

for such judicial deference is ‘prior resort to and exhaustion of administrative remedies when 

they are available and adequate,’” it “is essential…that the administrative remedies be both 

readily available and adequate.” Id. (quoting Willis, 344 So. 2d at 589) (emphasis added). 

Thus, “‘[w]here the party seeking to bypass usual administrative channels can demonstrate that 

no adequate remedy remains available,’ then the circuit court is the proper forum in which to 



 

10 

bring a claim.” Butler v. Dep’t of Ins., 680 So. 2d 1103, 1107 (Fla. 1st DCA 1996) (quoting Key 

Haven, 427 So. 2d at 157). 

Policy considerations do not support precluding Miller from proceeding with its 

declaratory judgment action. While it may be true that the Administrative Procedures Act 

provides a mechanism for review of Department of Health decisions as a general matter, it 

provided no adequate avenue for review under the unique facts of this case. As detailed above, 

record evidence shows that (and, at a minimum, raises genuine issues of material fact as to 

whether) no adequate administrative remedy remains available—or has ever been available—for 

Miller to obtain redress of the Department’s rejection of its application. The Department rejected 

Miller’s application at the outset of the process, on July 16, 2015, purportedly due to its being 

delivered 27 minutes after 5:00 PM on July 8, 2015 in violation of Fla. Admin. Code R. 64-

4.002(5). The Department claims that Miller could only seek redress for the rejection of its 

application by filing an administrative challenge within 21 days of the rejection.  

But Miller could not have brought a timely administrative challenge because the facts on 

which a challenge could be brought either did not exist or were concealed until after the 

expiration of the deadline to seek redress under Chapter 120. Miller was led to believe that the 

rejection was simply based on strict enforcement of the Rule 64-4.002’s deadlines, and continued 

to justifiably believe that to be true during the time that Miller could have filed an administrative 

challenge to the decision. So it had no good faith basis to challenge the rejection. 

But record evidence supports Miller’s assertion that a basis for challenging the decision 

arose after the 21-day window closed. It was subsequently revealed that the Department had 
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misled Miller, and that its invocation of Rule 64-4.002’s 5:00 PM deadline was a mere pretext. 

Unknown to Miller at the time its application was rejected, record evidence supports the 

conclusion that at least one other application was delivered between 5:00 PM and 5:30 PM on 

July 8, 2015—and despite rejecting Miller’s application, the Department accepted the other 

application. Indeed, in late August 2015—after the 21-day period had expired—it was revealed 

that the Department forgave the failures of numerous applicants to meet the July 8, 2015 

application deadline.  

Rule 64-4.002 states that a “completed application must include…[a]n explanation or 

written documentation, as applicable, showing how the Applicant meets the statutory criteria 

listed in Section 381.986(5)(b),” and that “the Applicant must address each item listed for each 

criterion” listed in the Rule. Letters sent by the Department to numerous applicants revealed that 

each of the applicants had failed to timely submit a completed application not only by the 

deadline, but more than one month after the application deadline had passed. And an email 

produced in discovery shows that Knox Nursery, Inc.—a member of the rulemaking committee 

that was ultimately awarded a license—failed to submit an application that was even readable 

prior to the deadline. Yet the Department’s communications to those applicants show that rather 

than rejecting the applications, as it had done with regard to Miller’s application, the Department 

not only accepted the applications, but gave the applicants additional time to submit the 

information that was required to have been submitted weeks earlier under the terms of the Rule. 

And record evidence bears out that the Department’s uneven enforcement of the Rule’s 

deadlines continued. When Knox was notified that it had been awarded a license, the Department 



 

12 

apprized Knox that it had “10 business days to post a $5 million performance bond in accordance 

with Rule 64-4.002(5)(e),” which meant the bond had to “be received by the Department no later 

than 5:00 PM EST and December 9th, 2015.” (11/23/2015 Letter from Department of Health to 

Knox Nurseries, Inc.). Yet the Department’s director and his assistant have admitted under oath 

that Knox’s bond was not received by the Department until after 5:00 PM on December 9, 2015. 

And rather than rejecting Knox’s bond as it had done with respect to Miller’s application, the 

Department accepted it. 

Moreover, record evidence further supports the conclusion that the evaluation process 

was biased and systemically flawed. As detailed above, one of the three persons designated to 

review applications did not meet the Rule’s criteria for reviewers. More important, after 

discouraging Miller from participating on the rulemaking committee, she admitted that due to the 

relationships she developed with the persons that did sit on the committee, she could not fairly 

and impartially evaluate the competing applications for licenses. But she nonetheless did so.  

And the record shows additional failures by the Department to adhere to Rule 64-4.002 in 

conducting the review of applications. After a multi-week trial, an administrative law judge 

determined that the Department used “an extra-rule methodology” and did not evaluate 

applications based on any “external standards” or “objective yardstick,” instead merely 

comparing the applicants in a region against one another and ranking them against one another 

for each criterion. Recommended Order in Case No. 17-0116 (Fla. Div. of Admin. Hearings), at 

12-18. Rather than scoring applications as required by Rule 64-4.002, the Department merely 

ranked them. Id. at 15-16. It concluded that “the Department’s arbitrary scoring methodology 
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fatally undermines its preliminary rankings, which would not survive even the most deferential 

standards of review.” Id. at 19.  

Indeed, the record evidence shows that the flawed and biased process is reflected in its 

results. The ultimate result of the evaluation process was that members of the committee were 

awarded four of the five licenses. Indeed, as an administrative law judge has found, the 

Department even awarded a license to an entity that did not meet one of the basic requirements of 

section 381.986—that the “applicant must…have been operated as a registered nursery in this 

state for at least 30 continuous years.” Order Granting Ruskin’s Motion in Limine, Case Nos. 15-

7270 & 15-7272 (Fla. Div. of Admin. Hearings), at 1-3. 

These circumstances, which did not arise (or were not revealed) until after Miller had lost 

its opportunity to seek administrative review, provide a valid basis for Miller to challenge the 

Department’s inconsistencies in applying the Rule’s timelines as between Miller and other 

applicants. See, e.g., Amos v. Dep’t of Health & Rehabilitative Servs., Dist. IV, 444 So. 2d 43, 47 

(Fla. 1st DCA 1983) (“Inconsistent results based upon similar facts, without a reasonable 

explanation, violate Section 120.68(12)(b), Florida Statutes, as well as the equal protection 

guarantees of both the Florida and United States Constitutions.”). But because they were 

concealed until after the deadline for Miller to challenge the rejection of its application under 

Rule 28-106.111, Miller had no good faith basis to challenge the rejection until his time to 

request an administrative remedy no longer remained available to Miller. 

Thus, there is—and never was—an administrative avenue for Miller to obtain relief 

through the administrative process. Because no adequate administrative remedy remains 
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available to Miller, it is appropriate for this Court to exercise jurisdiction to decide the merits of 

this dispute. To decline to do so would be tantamount to denying Miller any ability to vindicate 

its claim in any forum, effectively denying Miller due process.  

In an analogous context in Department of Transportation v. Morehouse, 350 So. 2d 529 

(Fla. 3d DCA 1977), the Third District recognized the propriety of a circuit court entertaining a 

suit in a situation such as this case. There “[a]n agency rule precluded Mr. Morehouse from 

appealing his dismissal,” id. at 532, just as Rule 28-106.111 prevented Miller from challenging 

the rejection of its application when the true reasons for it came to light. The Third District 

concluded that “because the summary acts of state agencies and officials were sorely deficient in 

constitutionally guaranteed safeguards, because the harm done to plaintiff was inordinate, and 

because nothing in the Administrative Procedure Act divests the circuit courts of jurisdiction to 

render declaratory judgments in the rare cases where such defects in due process exist,” it was 

proper for a declaratory judgment suit to proceed in the circuit court. Id. at 533. For the same 

reasons, this Court should decline to preclude Miller from pursuing relief. 

The Department erroneously contends that Miller may seek declaratory relief in this 

Court only if the case fits into one of several discrete categories set forth in Willis. As an initial 

matter, Willis by its terms does not address the effect of the 1975 addition of §120.73 to make 

clear that declaratory judgment actions were not precluded by Chapter 120. Willis, 344 So. 2d at 

587. Moreover, the Department glosses over, however, is that by its own concession, Willis 

permits actions to proceed in circuit court when “there is some other compelling reason why the 

APA does not avail Miller of its grievance.” As detailed above, there is a compelling reason why 
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the APA does not provide a remedy for Miller—because the circumstances giving rise to its basis 

for seeking a remedy were not revealed until it was too late for Miller to seek an administrative 

remedy.2 

Moreover, “Florida courts have consistently held that parties need not resort to 

administrative remedies where agency errors are so ‘egregious or devastating that the promised 

administrative remedy is too little or too late.’” Flo-Sun, Inc. v. Kirk, 783 So. 2d 1029, 1038 (Fla. 

2001) (quoting Communities Fin. Corp. v. Florida Dep't of Envtl. Regulation, 416 So. 2d 813, 

816 (Fla. 1st DCA 1982)). Here, Miller has brought forth evidence that the Department’s entire 

process in evaluating applications was flawed and infected with bias. And due to its concealment 

of the true reason for rejecting Miller’s application, it denied Miller the ability to exercise its 

ability to challenge the rejection through the administrative process.  

The Departments’ egregious conduct, combined with Miller’s inability to obtain relief 

through the administrative process, would make it futile for Miller to resort to that process. 

Indeed, it is the Department’s position that Miller has no possibility of obtaining relief in any 

forum. Thus, pursuing administrative remedies would be futile. All of the Department’s 

arguments erroneously focus on the avenues of relief that may or may not be available as a 

general matter. But it ignores the fact that such avenues are not available—and were never 

                                                 
2  This catch-all ground is not limited to a single fact pattern, and can apply whether or not the 
specific fact pattern has arisen in previous cases. See Florida Fish & Wildlife Com'n v. Pringle, 
770 So. 2d 696, 697–98 (Fla. 1st DCA 2000) (rejecting petition for interlocutory review of order 
declining dismissal because “plaintiffs’ novel theories for trial court relief do not fit neatly within 
the analytical framework of Key Haven Associated Enterprises, Inc. v. Board of Trustees of the 
Internal Improvement Trust Fund, 427 So.2d 153 (Fla.1982).”).  
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available—to Miller. That being so, Florida law and policy compel the conclusion that Miller 

must be permitted to pursue declaratory relief in this Court.  

III. Chapter 2016-123, Law of Florida, Can Only Be Construed as Authorizing 
Applicants Such as Miller to Pursue Their Rights in Circuit Court 

 
The Department’s Motion for Summary Judgment should also be denied because this suit 

is expressly authorized by Section 3(2) of Chapter 2016-123, Laws of Florida. That section 

provides that, in addition to the organizations approved in Section 3(1) as having received notice 

of approval or having received the highest score in a region but failed to meet the requirements of 

§381.986, which are given authorization without further adjudication,  

If an organization that does not meet the criteria of subsection (1) 
receives a final determination from the Division of Administrative 
Hearings, the Department of Health, or a court of competent 
jurisdiction that it was entitled to be a dispensing organization 
under s. 381.986, Florida Statutes, and applicable rules, such 
organization and an organization that meets the criteria of 
subsection (1) shall both be dispensing organizations in the same 
region. [emphasis added]. 
 

This Court is a court of competent jurisdiction for adjudication of declaratory judgment 

actions, even when they involve administrative agencies. Gulf Pines Mem. Park v. Oaklawn 

Mem. Park, 361 So. 2d 695, 698 (Fla. 1978). Thus, under the plain terms of the law, as enacted, 

Miller is empowered to obtain a judgment from this Court that it was entitled to be a dispensing 

organization, and to use that judgment to obtain a license from the Department. 

Notwithstanding this plain meaning of the law, the Department contends that it does not 

apply to Miller. According to the Department, the legislative history limits its application to 
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applicants that were engaged in ongoing litigation challenging their denials when the law was 

signed and became effective on March 25, 2016. Putting aside whether the Department’s reading 

of the law is supported by its text, Miller was, in fact, engaged in litigation challenging the 

rejection of its application when the law went into effect on March 25, 2016, as Miller’s original 

complaint was filed at 12:10 AM on March 25, 2016, before the law was signed.  

The Department also erroneously contends that the Section 3(2) only applies to applicants 

whose challenges were pending before the Department of Administrative Hearings on that date. 

In interpreting statutes and regulations under Florida law, the language of the statute “must be 

given [its] plain meaning and statutes should be construed to give them their full effect.” Jones v. 

State, 966 So. 2d 319, 326 (Fla. 2007). “Where the language of the Code is clear and amenable to 

a reasonable and logical interpretation, courts are without power to diverge from the intent of the 

Legislature as expressed in the plain language of the Code.” Palm Beach County Canvassing 

Bd. v. Harris, 772 So. 2d 1273, 1282 (Fla. 2000) (emphasis added). 

A plain language, full meaning reading of Section 3(2) belies the Department’s 

construction of it. The plain meaning of the term “court of competent jurisdiction,” means any 

court of competent jurisdiction, not merely an appellate court reviewing an appeal in a Chapter 

120 proceeding that was pending on March 25, 2016. If the Legislature intended to limit the 

provision’s application to such appellate court decisions, it could have so specified. But it did 

not.3  

                                                 
3 The Department’s argument that Section 3(2) does not preempt the APA is self-contradictory. 
At the same time as it makes that argument with respect to Miller’s action, the Department takes 
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Nor would it make sense for Section 3(2) to refer to an applicant receiving “a final 

determination…that it was entitled to be a dispensing organization” from a “court of competent 

jurisdiction” if the court referred to was an appellate court. Appellate courts do not make factual 

“determinations”; they review such determinations of lower tribunals and either affirm or reverse 

them based on whether the law was correctly applied. See, e.g., Lazzari v. Lin, 884 So. 2d 393, 

394-95 (Fla. 2d DCA 2004) (“[T]he primary function of an appellate court is to determine 

whether the [lower tribunal] made any ruling or conducted the proceedings in a manner contrary 

to established principles of law to the prejudice of the appellant.”) (internal quotation marks and 

citations omitted); Credit Counseling Found., Inc. v. Hylkema, 958 So. 2d 1059, 1061 (Fla. 4th 

DCA 2007) (“It is not the function of an appellate court to reevaluate the evidence and substitute 

its judgment for that of the finder of fact.”). 

Section 3(2)’s context also supports the conclusion that it does not require applicants to 

resort to the administrative review process.  See Knowles v. Beverly Enterprises-Florida, Inc., 

898 So. 2d 1, 6 (Fla. 2004) (“all parts of a statute must be read together in order to achieve a 

consistent whole”). The immediately preceding subsection, Section 3(1), eliminates the need for 

approved applicants to complete the administrative review process, so it is consistent that the 

Legislature would not require others seeking approval to pursue administrative remedies. 

Moreover, under accepted principles of statutory construction, Section 3(2) simply cannot 

be construed, as the Department urges, to limit its reach to applicants that were engaged in 

                                                                                                                                                             
the contradictory position that the APA is superseded with respect to pending administrative 
challenges to licenses awarded. 
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ongoing administrative review proceedings on March 25, 2016. That is because Florida courts 

“have an obligation to give the statute a constitutional construction where such a construction is 

possible.” Del Valle v. State, 80 So. 3d 999, 1012-13 (Fla. 2011); see also Corn v. State, 332 So. 

2d 4, 8 (Fla. 1976) (explaining that courts must “adopt a reasonable interpretation of a statute 

which removes it farthest from constitutional infirmity.”). And the Department’s reading of 

Section 3(2) would render it unconstitutional. 

First, if Section 3(2) applied only to those applicants whose administrative challenges 

were pending on March 25, 2016, then it would apply only to a closed group, and as such, would 

be an unconstitutional special law. As the Florida Supreme Court recently explained: 

A special law is one designed to operate upon particular persons or 
things….Article III, section 10, of the Florida Constitution 
prohibits the Legislature from passing a special law without either 
providing advance notice of intent to enact the law or conditioning 
the law’s effectiveness upon a referendum of the electors of the 
areas affected. A special law, however, is not converted into a 
general law by the Legislature's treating it and passing it as a 
general law.  
 

License Acquisitions, LLC v. Debary Real Estate Holdings, LLC, 155 So. 3d 1137, 1142-43 (Fla. 

2014).  

The definitive test of whether a law is a special law is whether it applies only to a closed 

class of persons, in which case it is a special law, or whether others may meet the criteria:   

A statutory classification scheme must bear a reasonable 
relationship to the purpose of the statute in order for the statute to 
constitute a valid general law. [Dep't of Bus. Regulation v. Classic 
Mile, 541 So. 2d 1155, 1157 (Fla. 1989)] (citing West Flagler 
Kennel Club, Inc. v. Fla. State Racing Comm'n, 153 So. 2d 5 (Fla. 
1963)). Statutes that employ arbitrary classification schemes are 
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not valid as general laws. Id. A statute is invalid if "'the descriptive 
technique is employed merely for identification rather than 
classification.'" Id. at 1159 (quoting West Flagler, 153 So. 2d at 8). 
Ultimately, the criterion that determines if a reasonable 
relationship exists between the classification adopted and the 
purpose of the statute is whether the classification is potentially 
open to additional parties. Id. at 1158-59 (quoting Dep't of Legal 
Affairs v. Sanford-Orlando Kennel Club, Inc., 434 So. 2d 879, 882 
(Fla. 1983)); see also Ocala Breeders’ Sales Co., Inc. v. Fla. 
Gaming Ctrs., Inc., 731 So. 2d 21, 25 (Fla. 1st DCA 1999) (“If it is 
possible in the future for others to meet the criteria set forth in the 
statute, then it is a general law and not a special law.”). A 
classification scheme is not considered closed “merely because it is 
unlikely that it will include anyone else.” Fla. Dep't of Bus. & 
Prof'l Regulation v. Gulfstream Park Racing Ass'n, Inc., 967 So. 
2d 802, 808-09 (Fla. 2007). However, a classification scheme is 
not considered open “merely because there is a theoretical 
possibility that some day it might include someone else. That 
approach would undermine the constitutional requirements for the 
adoption of special laws. . . . [T]he proper standard is whether 
there is a reasonable possibility that the class will include others.” 
Id. at 809. 

 
License Acquisitions, 155 So. 3d at 1143 (emphasis added).  
 

If Section 3(2) is construed, as the Department urges, to apply only to the fixed group of 

persons that were in the process of administrative review of the denial of their applications at the 

moment on March 25, 2016, then it would not be “potentially open to additional parties.” As 

such, it would be an unconstitutional special law.     

Moreover, it would also violate the Florida and federal guarantees of due process and 

equal protection. Indeed, the Department admits in its motion that the rights afforded under 

Section 3(2) were necessary to avoid violating due process. See Department Motion for Summary 

Judgment at 35 (“the Session Law simply ensures due process…for those applicants that timely 
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invoked their rights under the APA.”). Miller is entitled to the same due process rights as any 

other person. So if it was a constitutional imperative to avoid violating other applicants’ due 

process rights, then it was a constitutional imperative to avoid violating Miller’s due process 

rights, whether its challenge was pending in circuit court or before the Division of Administrative 

Hearings.   

If Section 3(2) protected the due process rights only of applicants whose challenges were 

pending before the Division of Administrative Hearings when the law was enacted, as the 

Department says, it would also deny equal protection. See Ocala Breeders' Sales Co. v. Fla. 

Gaming Ctrs., Inc., 731 So. 2d 21, 26 (Fla. 1st DCA 1999), aff’d, 793 So. 2d 899, 902 (Fla. 

2001). “The legislature may set classifications within a general law, but any such classification 

must bear a reasonable relationship to the primary purpose of the law.” Id. at 26. If the purpose of 

Section 3(2) is to protect due process rights, then there is no rational basis for distinguishing the 

due process rights of the applicants pursuing administrative challenges from other applicants’ 

due process rights. See also W. Flagler Kennel Club, Inc. v. Fla. State Racing Com., 153 So. 2d 

5, 8 (Fla. 1963) (statute violated equal protection in granting only “to certain permit holders, 

designated in terms not susceptible of generic application now or in the future, the right to 

conduct harness racing in Broward County upon compliance with its conditions. The act is 

therefore arbitrary and not uniform or equal in its specification of the thing as well as the county 

affected.”). As such, if Section 3(2) were construed as the Department suggests, it would also 

violate equal protection. 
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Thus, if Section 3(2) were to apply only to applicants that were engaged in proceedings 

before the Department of Administrative Hearings on March 25, 2016, it would be an 

unconstitutional special law and would violate the guarantees of due process and equal 

protection. Because courts must construe statutes to avoid rendering them unconstitutional if 

such a construction is reasonable, Section 3(2) must be construed as applying to Miller as well as 

to other applicants.  

In sum, the plain language and context of Section 3(2) as well as the doctrine of 

constitutional avoidance require that it be construed to apply to Miller, not merely to the 

narrowly defined, closed group to which the Department claims it is limited. Because Section 

3(2) authorizes Miller to obtain a declaratory judgment from this Court, the Department’s motion 

for summary judgment should be denied. 

 
 

CONCLUSION 

For all of the reasons set forth above and to be further explained at the Court’s hearing on 

the motion, the Department’s motion for summary judgment should be denied.  

Respectfully submitted, 

     s/ Daniel A. Bushell 

 Daniel A. Bushell  
Florida Bar No. 0043442 
BUSHELL LAW, P.A. 
6400 North Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
Phone: 954-666-0220 
Email:     dan@bushellappellatelaw.com 
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                                                -and- 

                                                David C. Kotler 
                                                Florida Bar No. 121290 
                                                COHENKOTLER, P.A. 
                                                54 SW Boca Raton Boulevard 
                                                Boca Raton, Florida 33432 
                                                Phone: 561/361-9600 

Fax: 561/361-9770  
Email: dkotler@cohenkotler.com 
 
Counsel for Plaintiff, Edward Miller & Son, Inc. 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the foregoing was filed through the Florida E-Filing Portal 

with a copy sent by it to W. Robert Vezina, III, Esquire, Vezina, Lawrence & Piscitelli, P.A., 

Counsel for the Defendant, 413 East Park Avenue, Tallahassee, Florida 32301 via e-mail at 

rvezina@vlplaw.com, elombard@vlplaw.com, mreynolds@vlplaw.com and 

rhodge@vlplaw.com on this 31st day of January, 2018. 

 

     s/ Daniel A. Bushell 

 Daniel A. Bushell  
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT, 
IN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER & SON, INC., 

Plaintiff, 

v. Case No. 2016 CA 700 

DEPARTMENT OF HEALTH, 

Defendant. 

______________________________ / 
ORDER DENYING MOTION FOR SUMMARY JUDGEMENT 

THIS CAUSE came before the Court on February 6, 

2018 for a case management hearing for argument on the 

defense motion for summary judgement. Attorney Lombard 

appeared for the defendant/movant and attorneys Bushell 

and Kotler were present for the plaintiff with a 

representative. 

The Court having carefully reviewed the parties' 

submissions, having heard the arguments of counsel and 

being otherwise fully advised in the premises, it is 

hereby 

ORDERED that the motion is denied, as there remain 

disputed questions of fact to be decided regarding the 



affirmative defenses asserted, including the claimed 

failure to exhaust administrative remedies. 

No party has requested a trial by jury in this 

declaratory judgement action. By February 28, 2018, the 

parties shall submit a joint status report as to the 

amount of time estimated to be appropriate for the 

bench trial, and the amount of time estimated to be 

necessary to complete discovery. 

ORDERED this <.o"" day of February, 2018 in 

Tallahassee, Leon County, Florida. 

Copies furnished to: 

David C. Kotler, Esq. 
dkotler@cohenkotler.com 

Daniel A. Bushell, Esq. 
dan@bushellappellatelaw.com 
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KAREN GIEVERS 
Circuit Judge 



M. Stephen Turner, Esq. 
David K. Miller, Esq. 
sturner@broadandcassel.com 
dmiller@broadandcassel.com 
sfogarty@broadandcassel.com 
mubieta@broadandcassel.com 

Eduardo S. Lombard, Esq. 
rhodge@vlplaw.com 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

EDWARD MILLER & SON, INC., a Florida 
Corporation, 
 

Plaintiff, 
 
-vs- CASE NO.:  16-0700 

STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,

Defendant. 
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The following deposition of ANTHONY ARDIZZONE, was taken 

on oral examination, pursuant to notice, for purposes of 

discovery, and for use as evidence, and for other uses and 

purposes as may be permitted by the applicable and governing 

rules.  Reading and signing is NOT WAIVED. 

**** 

THE COURT REPORTER:  Would you please raise 

your right hand?  Do you solemnly swear or affirm 

the testimony you're about to give in this cause 

will be the truth, the whole truth, and nothing but 

the truth?  

THE WITNESS:  Yes, ma'am. 

Thereupon,

ANTHONY ARDIZZONE 

the witness herein, having been first duly sworn, was examined 

and testified as follows: 

DIRECT EXAMINATION 

BY MR. LOMBARD:

Q. Please state full your name for the record.

A. Anthony Ardizzone. 

Q. Mr. Ardizzone, would you give me your business 

address? 

A. 12471 181 Court North, Jupiter, Florida 33478. 

Q. And by whom are you employed? 

A. Myself. 
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Q. You're self-employed? 

A. Uh-huh. 

Q. Okay.  What relationship do you have with 

Ed Miller & Sons, Inc.?  

A. I am contracted to handle all of the cannabis 

business for Ed Miller & Sons in the State of Florida. 

Q. Let's do this before we dive into that, can 

you give me your educational background in summary form?  

Did you graduate high school? 

A. Yeah. 

Q. Did you graduate college? 

A. No.

Q. Did you attend college? 

A. Briefly. 

Q. Okay.  So you don't have any -- you don't have 

an associate's degree? 

A. No. 

Q. Okay.  Do you hold -- other than your driver's 

license, do you hold any licenses from the State of 

Florida? 

A. Yes. 

Q. What do you hold? 

A. Landscape. 

Q. And is that by the DBPR, the Department of 

Business and Professional Regulation? 
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A. Yes. 

Q. How long have you held that license? 

A. Don't hold me to it, but I think roughly 

31 years.  

Q. I don't know what a landscape license is.  Can 

you generally tell me what that allows you to do?

A. I'm licensed to plant plants, maintain plants. 

Q. Okay.  Thank you.  Is there any kind of 

training or courses that are offered by the state that 

you have to take in order to become licensed? 

A. No. 

Q. Okay.  Do you know what the requirement was to 

obtain the license other than, I'm sure, filling out an 

application? 

A. Just filling out an application and -- 

Q. That was it? 

A. -- paying a fee, yeah.  

Q. So you're currently contracted -- I'm going to 

call them Miller & Sons; is that fair?

A. Yeah.  Yeah.

Q. You understand what I'm talking about? 

A. That's fine.  Yes.  You could just use Miller.  

It makes life simpler.

Q. Agreed.  For the record, so when someone reads 

this later, when I refer to Miller, I'll be referring to 
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Ed Miller & Sons, Inc.  

A. Yeah.  Yes.  

Q. So are you contracted with anyone else other 

than Miller currently? 

A. In regards to?  

Q. Anything.  I'm trying to understand what you 

do for a living.  So currently do you perform services 

either as a landscaper or in any other capacity for 

anyone? 

A. Yes.  Yes.

Q. Okay.  Tell me what you do other than the work 

you do for Miller. 

A. Property management. 

Q. Do you have your own property management 

company, or do you work for a professional management 

company? 

A. Well, in a sense, I'm hired as their property 

manager.  So when you say do I work for a property 

management company, I'm hired by associations as a 

contractual base. 

Q. And when you say "a property manager," 

generally what type of work does that entail?

A. Any homeowner's needs. 

Q. Is this all done in Jupiter? 

A. Jupiter, Palm Beach County, Martin County. 
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Q. Let's do this, I'm trying to get a sense of 

your background, so I want you to go from high school 

forward.  And I know that may cover a number of years, 

but why don't you give me a sense of what you've been 

doing since you graduated from high school in terms of 

work.  

A. I've got a question if I can ask it?  

Q. Yeah.  Sure.  You don't -- let me back up.  

I probably should have given you some rules.  If I ask 

you a question and you don't understand it, let me know.  

I'm not trying to ask you trick questions.  So just let 

me know and I'll do my best to ask you an intelligent 

and intelligible question.  

Occasionally your lawyer may object to some of 

my questions.  Hopefully not.  Hopefully they're good 

questions and he won't object.  You still have to answer 

them unless he instructs you not to.  If you need a 

break at any time, let me know.  I'm happy to do that.  

A. Okay. 

Q. But if you answer my questions without asking 

me to rephrase it, we're all going to assume you 

understood the question, fair? 

A. Yeah.  Gotcha. 

Q. Okay.  So what's your question to me? 

A. My question is what does my background have to 
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do with any of all this?  

Q. So I'm entitled to know your background 

because you're identified as a potential witness -- 

A. Okay. 

Q. -- in this case.  

A. Okay. 

Q. And your lawyer can advise you on why it 

matters, but it does.  So I'd like to know what you've 

been doing work-wise, what your work experience has been 

since graduating high school? 

A. Oh, okay.  Out of high school, I -- you want 

all my work experience?  So we're talking as a resumé?  

Q. Kind of, yeah.  

A. Okay.  Out of high school, I worked for 

Maimonides Cemetery in Long Island, New York. 

Q. How long were you there, ballpark? 

A. I think a year or two years. 

Q. Okay.  What did you do there? 

A. Groundskeeper. 

Q. Okay.  How about after that? 

A. Thomson McKinnon Securities.  

Q. What did you do there? 

A. Brokerage firm. 

Q. It's a brokerage firm, but what did you do 

there?  What work did you have?
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A. I bought and sold stock. 

Q. Did you have a securities license? 

A. No, did it through the company. 

Q. And how long were you with Thomson Securities? 

A. I believe three years. 

Q. Okay.  What did you do after Thomson 

Securities? 

A. Went into business for myself in Spokane, 

Washington. 

Q. What did you do there?

A. A nightclub. 

Q. How long did you operate the nightclub? 

A. I think we were there for three years. 

Q. How about after you finished up with the 

nightclub in Spokane, Washington? 

A. Moved to Florida, and I was a limousine driver 

when I first got here. 

Q. Do you recall what year you moved to Florida? 

A. Off the top of my head, no. 

Q. No?  '70s?  '80s?  '90s? 

A. Oh, it was the '80s. 

Q. How long were you a limo driver? 

A. I think two years. 

Q. What did you do after that? 

A. I went into the landscape business. 
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Q. How long? 

A. To present. 

Q. Okay.  

A. So I've been doing it roughly 30 years.

Q. Thirty years of landscaping? 

A. Yeah. 

Q. In terms of landscaping, when you say you went 

into landscaping, was that for yourself?  I mean -- 

A. Yes, my own company. 

Q. Your own company.  Speaking of which, do you 

have a company, or do you just operate as a sole 

proprietor?  Do you have an "inc." that you set up? 

A. Flamingo Landscaping.  

Q. And, generally, what's the -- what kind of 

landscaping work does Flamingo do? 

A. Installs, maintains, grows plant life in the 

State of Florida. 

Q. Do you have a nursery certificate to grow 

plants? 

A. No.  No. 

Q. Does Flamingo Landscaping have any kind of 

licenses from the Department of Agriculture and Consumer 

Services? 

A. No. 

Q. Okay.  So you've walked me through, at a very 
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high level and I appreciate that, your background.  

What I didn't hear you say and let me just 

confirm it -- these are sometimes one of those, what 

people call "dumb lawyer questions," but I am going to 

ask them anyway.  I didn't hear you tell me that you had 

any experience working for a cannabis operation.  

A. No. 

Q. Whether it be in California or Washington; is 

that correct? 

A. No. 

Q. No, that's not correct? 

A. That is correct, yeah.  I've never worked for 

anybody in the cannabis industry. 

Q. Okay.  So let's jump over now to what you're 

doing for Miller today.  You have told me that you were 

contracted to handle all the cannabis business for 

Miller in Florida.  

What specifically has Miller retained you to 

do?  What specific tasks? 

A. To handle all of the licensing procedures of 

cannabis in the State of Florida for Ed Miller & Sons. 

Q. We'll dig into the application process in a 

little bit, but were you contracted by Miller to handle 

the submission of an application in 2015 for a 

dispensing organization license? 
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A. Correct, yes.  

Q. Okay.  One more instruction that I forgot to 

give you.  She has the hardest job in the room.  She has 

to write down everything I say and everything you say 

and everything your lawyer may say, so I'm going to do 

my best not to talk over you and give you a chance to 

finish what you're saying and then I will ask my next 

question.  If you could also do the same, meaning wait 

until I finish my question completely and then answer, 

that makes it easier for her to write it down accurately 

and completely; fair? 

A. Yeah. 

Q. Okay.  As far as you know -- well, let's back 

up.  When were you first retained by Miller? 

A. 2014. 

Q. Okay.  And what specific responsibilities did 

you personally have with regard to preparing the 

application to be submitted for a dispensing 

organization license in 2015?  

A. Can you be more definitive on your question?  

I don't understand what you mean by my 

"responsibilities." 

Q. I will be happy to do that.  Okay.  So let me 

back up and kind of level set us.  So you recall that in 

2015 the Department of Health was accepting applications 
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for dispensing organization licenses in the State of 

Florida? 

A. Yes. 

Q. Okay.  Can we agree that in July of 2015 

Miller attempted to submit a -- or submitted an 

application -- and I don't want to get into whether it 

was on time or late, but it attempted to submit an 

application in July of 2015, right? 

A. We submitted an application in July of 2015. 

Q. Okay.  That application, what role did you 

play in preparing it?  Did you write it?  Did you 

compile it?  What did you do with regard to the 

application? 

A. I did not write the application. 

Q. Okay.  Did you do anything with regard to the 

application preparation? 

A. Other than submitting things that I had 

possession of, my background documents from Miller, 

documents from other participants that were compiled 

into the application or included in the application. 

Q. Okay.  Were you personally responsible for 

putting together the final version of it that was 

submitted? 

A. Yes. 

Q. Okay.  If you didn't write it, do you know who 
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did? 

A. Yes. 

Q. Who wrote it?

A. Photo Sciences (verbatim). 

Q. Can you spell that for me?  

A. P-H-O-T-O, S-C-I-E-N-C-E-S. 

MR. ELLIOTT:  What was the question again, I'm 

sorry?  

MR. LOMBARD:  Who wrote it. 

MR. ELLIOTT:  Who wrote it, okay.  

BY MR. LOMBARD:

Q. Do you know where they're based out of, 

Mr. Ardizzone? 

A. Kentucky. 

Q. Do you know what their -- do you happen to 

know what their general business is?  Are they just 

professional -- 

A. That's what they do. 

Q. They write applications? 

A. They write applications.  They're all in the 

business -- Pritesh Kumar, I believe, is the CEO of 

PhytoSciences. 

Q. Do you know where Mr. Kumar resides?  Do you 

know where he is? 

A. He's in Kentucky. 
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Q. Okay.  

A. I believe, to the best of my knowledge.  He 

might be somewhere else now, but as -- 

Q. Right.  

A. I never asked him. 

Q. I don't think you have a GPS tracker on him, 

but the last you recall --

A. Yes. 

Q. -- he was in Kentucky? 

A. Yes. 

Q. And as best you recall, their -- the 

PhytoSciences company that helped write the application 

is --

A. Yes. 

Q. -- based out of Kentucky? 

A. Yes. 

Q. Other than Mr. Kumar, do you know who else at 

PhytoSciences may have been involved in writing the 

application? 

A. There were numerous people that were under 

his -- for me to recall off the top of my head, no.  

Most of my contact was with Pritesh.

Q. Was there anyone at Miller -- Miller, proper, 

right, so Ed Miller & Sons, Inc., who, to your 

knowledge, was involved in the writing of the 
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application?  

MR. ELLIOTT:  Object to the form of the 

question.  You can go ahead and answer if you can. 

THE WITNESS:  Will -- 

BY MR. LOMBARD:

Q. Yeah.  I'll ask it again.  So as I understood 

what you told me, PhytoSciences wrote the application.  

Do you know whether anyone at Miller and not 

PhytoSciences wrote, edited, revised any portion of the 

application before it was submitted? 

A. Other than the information that Ed Miller 

provided (indicating.) 

Q. When you say the information that Ed Miller 

provided, what kind -- you know, categories.  I don't 

need you to specify this document, but what kind of 

information?

A. Their resumes. 

Q. Anything else that you recall? 

A. The background of Ed Miller & Sons, their 

certificate.  I think that was pretty much -- 

Q. So Ed -- this is going to sound like a stupid 

question so forgive me, but Ed Miller & Sons -- there is 

an Ed Miller who is still alive and operates Ed Miller & 

Sons, Inc.?  

A. Yes. 
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Q. Okay.  Do you know what his position is with 

Miller? 

A. Owner. 

Q. Do you know where he's located? 

A. Martin County. 

Q. Martin County, okay.  So I'm trying to 

summarize this.  Sometime in 2014 you were retained by 

Miller, and Miller retained PhytoSciences to write the 

application? 

A. I did.  Well, actually, no, let me rephrase 

this.  I did not retain PhytoSciences.  One of the -- 

one of the financiers that are on the application, 

I remember his -- I think his name was Maurice Grant, 

retained PhytoSciences to write the application. 

Q. Okay.  But it was your job to coordinate with 

PhytoSciences? 

A. That was my job, yes. 

Q. And you said one of the financiers, 

Maurice Grant, is he someone identified in the 

application? 

A. Yes. 

Q. And when you say financier, what do you mean 

by that word? 

A. The capital in order to bring it to fruition 

if we were chosen as the dispensing organization for the 
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region.

Q. And when you say -- and, listen, sometimes I'm 

asking you a question and I think you know that I know 

the answer, but we've got to get it down for the record.  

A. I gotcha. 

Q. So when you say the capital needed to bring 

the operation to fruition, what does that entail?  What 

does that mean? 

A. The money. 

Q. And what would that money be needed to do? 

A. To pay for the equipment, structure, 

infrastructure for the dispensing organization. 

Q. I meant to you ask you this earlier, so let me 

back up for a second.  

A. Oh, we can't do that. 

Q. Miller -- do you know what the business of 

Miller & Sons is?  What kind of operation it is? 

A. It's a nursery. 

Q. Okay.  Do you know whether they specialize in 

any particular type of plant or species?  I've seen some 

of these applicants who are like bromeliads only or 

you know -- you know what I'm saying? 

A. Yeah. 

Q. Do you have that or do you know what kind of 

operation -- 
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A. A complete abundance from citrus stock to 

regular grounds nursery stock. 

Q. Okay.  So they're like a full-service nursery? 

A. It's a full-service nursery. 

Q. Okay.  Off the record. 

(Discussion off the record.) 

BY MR. LOMBARD:   

Q. Let's go back on.  Do you know who else, other 

than Ed Miller who, I think, gave you some documents and 

information to include in the application -- 

A. Uh-huh. 

Q. -- was there anybody else at Miller who you 

interacted with to assist in putting together the 

application that was submitted? 

A. No. 

Q. Okay.  Were you responsible for the 

submission, the actual tendering of the application to 

the Department in July of 2015? 

A. Yes. 

Q. Were you the person who physically 

delivered -- 

A. No. 

Q. -- the applications to the Department?  

A. Oh, sorry.  

Q. Let me ask the question again so we get a 
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clean one.  Were you the person who physically delivered 

the application by Miller to the Department of Health in 

July of 2015? 

A. No. 

Q. And that will happen sometimes.  You know 

where I'm headed --

A. Right.

Q. -- but you need me to -- I need you to let me 

finish the question and then she can get it down.  

A. And I'm bad with that, so I'm going to try my 

best. 

Q. I do it too sometimes and so I'm offering my, 

you know, "let's all try" kind of approach.  

A. Uh-huh. 

Q. Who was responsible or who actually physically 

delivered the Miller application to the Department in 

July of 2015? 

A. Ron Watson. 

Q. Who is Ron Watson? 

A. A fellow that I met during the rulemaking 

processes from 2014 all the way up to the application 

period. 

Q. Do you know what Mr. Watson's occupation is? 

A. I believe he's a lobbyist. 

Q. Is Mr. Watson a lobbyist for Miller? 
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A. No. 

Q. Was he retained specifically -- probably not 

as a lobbyist, but was he retained to deliver the 

application? 

A. No. 

Q. So help me, why was Ron Watson the person who 

delivered the application? 

A. He did it for me as a favor because we were 

not going to be able, in our opinion, to make the 

delivery ourselves. 

Q. Why could you not make the delivery 

yourselves? 

A. We were having technical difficulties with the 

computers that had all the information. 

Q. Where were those computers located? 

A. My house. 

Q. Down in Martin, Palm Beach somewhere? 

A. Palm Beach, Jupiter, my address. 

Q. Your address, okay.  So help me understand.  

You were having some difficulty, whatever that may be, 

with your computers.  Was it your plan to get on a plane 

or get in a car and drive the application up? 

A. My plan was to drive the application up, which 

I've done for every meeting that I've been at 

throughout -- after those two years, it became like 
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second nature. 

Q. When did it become apparent to you that that 

wasn't going to work and that you needed help from 

Mr. Watson? 

A. Tuesday morning -- no, well -- no, when 

I had -- started having the problems was Tuesday 

morning. 

Q. Okay.  And you say Tuesday morning.  Can you 

give me the date, like July -- 

A. Oh, it was just the -- 

Q. The day it was due? 

A. It was the same week.  So what was it, the 8th 

that they were due?  So the 6th would have been -- no, 

the 7th would have been Wednesday.  So I'm going to 

assume at this point near the 6th would have been 

Tuesday. 

Q. Okay.  So when you say -- just to tie that up, 

when you say you started having problems with your 

computer on Tuesday, that would have been Tuesday, 

July the 6th?

A. Right. 

Q. Okay.  Of 2015? 

A. Yes, sir. 

Q. And when did it become apparent to you or 

clear to you that you wouldn't have enough time to get 
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in a car and personally deliver the application on time? 

A. Pretty much by Wednesday I had a good 

assumption we weren't going to be able to get it.  

Q. When did you reach out to Mr. Watson? 

A. The day of application, the morning -- or like 

midday I think, because, again, I wasn't even thinking 

of Ron at the time.  It was more or less we were under 

the assumptions that we weren't going to get it in, so 

I think it was probably maybe midday Wednesday. 

Q. And let me -- I'm going to check my calendar 

to make sure we've got our days right.  Just a second.  

MR. ELLIOTT:  Sure.  

THE WITNESS:  No, we are wrong.  Wednesday was 

the 8th. 

BY MR. LOMBARD:

Q. That's why I'm checking the calendar.  

A. Tuesday was the 7th.  

MR. ELLIOTT:  So the apps were due July 9th.  

THE WITNESS:  No, they were due July 8th, 

which was Wednesday.  The 7th would have been 

Tuesday.  The 6th would have been -- 

MR. ELLIOTT:  Monday?  

THE WITNESS:  Monday. 

MR. ELLIOTT:  Gotcha.  

BY MR. LOMBARD:
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Q. So let's redo that for the record because I do 

now have a calendar in front of me.  And I think you got 

it right just now.  So Monday, July -- July 6th of 2015 

was a Monday.  

A. Uh-huh. 

Q. The applications were due July 8th, which is a 

Wednesday? 

A. Uh-huh. 

Q. Can we agree on that? 

A. Uh-huh.  Yes.

Q. You've got to say "yes."  The "uh-huhs" and 

the nods, she can't write those down.  

So let's go back.  I just want to make sure 

because maybe you were misremembering.  When you say -- 

when I asked you at what point was it -- did you start 

having the computer problems, was that Monday the 6th or 

Tuesday, July the 7th? 

A. It would have been Monday the 6th.  

Q. Okay.  So I also asked you when it became 

clear that you weren't going to be able to make it by 

driving yourself and delivering the application.  That 

would have been on Tuesday, July the 7th? 

A. Yes, later in the day.  Again, we were just 

scrambling trying to figure out what we could get done 

and what we couldn't get done and that kind of stuff. 
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Q. Okay.  And so then did you contact Ron Watson 

the morning of the 8th?

A. That is correct. 

Q. Okay.  

A. Again, not morning.  I think it was midday. 

Q. You reached out to him by phone? 

A. Yes. 

Q. How did you get the application -- well, you 

said Mr. Watson delivered the application? 

A. Uh-huh. 

Q. How did you get the application to Mr. Watson 

so that he could deliver it? 

A. All of the information that I had -- they were 

using something that I wasn't familiar with which is 

Dropbox.  

Q. Uh-huh.  

A. And I'm not a computer genius by any stretch, 

and I don't know if the issue was me or it was the way 

it was sent, but how Ron got all the information was 

PhytoSciences, the guys that put together the 

application, sent everything over to Ron and then the 

information that I had the good old-fashioned way on PDF 

and Windows and all that, I sent that from my computer 

to Ron to deliver. 

Q. Got it.  So Ron received it all by email? 
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A. Correct.

MR. ELLIOTT:  Just to clarify, some of it from 

PhytoSciences through Dropbox, which is by email, 

but it's -- 

MR. LOMBARD:  Well, let me follow up.  

MR. ELLIOTT:  Yeah. 

BY MR. LOMBARD:

Q. Do you know how PhytoSciences delivered the 

materials to Ron Watson, by email or by Dropbox? 

A. By -- that, I don't know.  

Q. Okay.  And if I understood your testimony, you 

delivered whatever materials you had to Ron Watson by 

email? 

A. Correct. 

Q. You probably don't know this off the top of 

your head, but do you know what Ron Watson's email 

address is? 

A. (Referring to phone.)  You ready?  

Q. Go for it.  

A. watson.strategies@comcast.net.  

Q. And Ron, I take it, agreed to grab whatever 

was delivered to him, either by email from you or by 

Dropbox or email from PhytoSciences, and deliver it to 

the Department of Health? 

A. Yes. 
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Q. Do you know how he was going to deliver 

those -- well, he delivered them -- he tried to deliver 

them on a jump drive, on a thumb drive?  

A. Yes. 

Q. Okay.  Did you give Mr. Watson, on July 8th, a 

check with the application fee? 

A. No. 

Q. Did Mr. Watson deliver, on July 8th, a check 

with the application fee --

A. No. 

Q. -- to the Department?  When did you understand 

the application was due to the Department? 

A. My understanding of when it was due was no 

later than 5:30. 

Q. Okay.  Would you agree with me that it was due 

on the 8th? 

A. Yes. 

Q. Putting time aside for a second, we all agree 

the 8th -- the 8th was the deadline --

A. Yes. 

Q. -- in terms of the day?  Okay.  

Now, you said that your understanding was that 

it was due at 5:30.  In working with Miller -- well, 

let's back up.  You said you met Ron Watson during the 

2014 rulemaking.  What did you mean by that? 
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A. I attended every rulemaking session that -- or 

anything the Department held that had to do with 

dispensing organizations and low-THC cannabis. 

Q. Okay.  And did that include attending the 

two-day negotiated rulemaking committee meetings? 

A. Yes. 

Q. Okay.  Did you sit through all of it? 

A. Yes. 

Q. Okay.  As part of your -- well, you agree with 

me they discussed a deadline during that -- 

A. Yes. 

Q. Okay.  Would you agree with me they discussed 

a deadline of July 8th at 5:00 p.m.? 

A. No. 

Q. Okay.  

A. Well, I'm not sure if I understood your 

question or you understood my answer.  So can you -- 

Q. Let's try that again.  

A. -- re-ask the question again?  

Q. Do you recall whether the negotiated 

rulemaking committee discussed a deadline for the 

application?  I'm not asking you whether they did, I'm 

asking whether you remember if they did?  

A. Yes. 

Q. Okay.  You remember they did or you remember 
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that they did not? 

A. I remember that they did. 

Q. And do you remember what it is that they 

discussed? 

MR. ELLIOTT:  Object to the form.  I just -- 

MR. LOMBARD:  We're talking past each other.  

MR. ELLIOTT:  Clarify what you're -- you asked 

him what they discussed?  What, the timing?  

BY MR. LOMBARD:

Q. What do you recall that the negotiated 

rulemaking committee discussed as it relates to the 

deadline and timing of the submission of an application? 

A. I recall that they said that no later -- 

I believe the rule read that it was 21 days and no 

later -- 21 days after the effective date and no later 

than 5:00 p.m. 

Q. Okay.  As part of your work for Miller, did 

you ever actually -- did you ever read the rule that was 

ultimately published as the final rule? 

A. Yes. 

Q. Okay.  You'd agree with me that the rule says 

what you just said, that it's due no later than 

5:00 p.m., 21 days after the effective date of the rule? 

MR. ELLIOTT:  Object to the form of the 

question. 
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MR. LOMBARD:  You can answer.  

MR. ELLIOTT:  You can answer, but if I can 

clarify my objection -- 

MR. LOMBARD:  I know what your objection is.

MR. ELLIOTT:  Okay.

MR. LOMBARD:  And I'm going to live with it.  

So go ahead. 

THE WITNESS:  I understood the rule to read a 

little differently than what you just said, but 

what it said was that the application was due 

21 days after the effective date of the rule, no 

later than 5:00 p.m. 

MR. LOMBARD:  Can you read that back to me? 

(Record read.)  

BY MR. LOMBARD:

Q. All right.  You and I are on the same page 

now. 

A. Did I get that right?  

MR. ELLIOTT:  I just want to note for the 

record that the rule speaks for itself what it 

says. 

MR. LOMBARD:  I agree with you. 

MR. ELLIOTT:  Well, what the language of the 

rule is, whether it uses -- whatever the wording of 

the rule is speaks -- 
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MR. LOMBARD:  I'm trying to understand what 

this witness' understanding is. 

MR. ELLIOTT:  But that's not what you asked, 

I don't think, but -- along the way, I think you 

did, but that particular question was -- 

MR. LOMBARD:  I'm happy with my question and 

my answer.  

MR. ELLIOTT:  Fine.

MR. LOMBARD:  I understand your objection. 

MR. ELLIOTT:  Okay.  

BY MR. LOMBARD:

Q. Do you know whether Ron Watson delivered 

Miller's application by 5:00 p.m. on July the 8th, 2015? 

A. Can I ask a question?  Because I'm not sure 

I understand your question. 

Q. I'll ask it again perhaps a different way.  

Let's back up.  

You emailed certain materials to Mr. Watson.  

Mr. Watson also obtained certain materials from 

PhytoSciences.  And you asked Mr. Watson to deliver 

those materials as the application for Miller to the 

Department, correct? 

A. Correct. 

Q. Okay.  Mr. Watson delivered it on July 8th, 

correct? 
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A. Uh-huh. 

Q. Do you know whether Mr. Watson delivered it 

before or after 5:00 p.m.? 

A. It was after 5:00 p.m. 

Q. Okay.  Earlier you said that you thought it 

was due -- the application was due at 5:30.  Why do you 

say that or why did you say that? 

A. We called the Department and received no 

answer to any of our phone calls.  Pritesh Kumar called 

the Department and somehow he got through.  He spoke to 

Taylor Sachs, who was part of OCU at the time, and he 

told Pritesh that Pritesh told me -- because I wasn't 

with Pritesh when he made the call -- that we had to get 

it there by 5:30, that so long as we were there by 5:30, 

it would be fine. 

Q. Okay.  Everything you just told me, is that -- 

you know that because of what Mr. Pritesh told you -- 

Mr. Kumar, excuse me, told you? 

A. That is the information I received through 

Pritesh Kumar.

Q. And that's my point.  You didn't personally 

speak with Mr. -- I assume it's a mister -- with 

Taylor Sachs? 

A. Yes, it is a mister.  

Q. Mister, okay.  Nowadays Taylor is a -- 
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A. Yes.  My daughter's name is Taylor. 

Q. There you go.  So you did not speak with 

Mr. Sachs directly, correct? 

A. Yes, I did not speak with Mr. Sachs directly. 

Q. As you understand it, Mr. Kumar spoke to 

Mr. Sachs? 

A. That is correct. 

Q. Okay.  And what you know about what that 

conversation entailed you know because Mr. Kumar told 

you that, correct? 

A. Yes. 

Q. Okay.  Have you ever spoken to Mr. Sachs? 

A. Yes. 

Q. You spoke to him prior to July 8th or after 

July 8th? 

A. Prior and after. 

Q. Okay.  Let's do that.  When did you speak to 

him prior to July 8th? 

A. During the meetings. 

Q. The rulemaking meetings? 

A. Yes. 

Q. You said you spoke to Mr. Sachs after 

July 8th? 

A. Yes. 

Q. When did you speak to Mr. Sachs after 
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July 8th? 

A. It was after or before we filed our complaint 

in the Second Judicial court. 

Q. It was -- I'm sorry? 

A. It was before we -- just before -- well, 

excuse me.  It was after the application period, but 

before we filed in the Second Judicial court.  An exact 

time frame, I don't recall right at the moment. 

Q. Okay.  And where was Mr. Sachs working when 

you spoke to him?  Was he an employee of the Department 

or somewhere else? 

A. Washington D.C. 

Q. And why did you -- did you call him or did he 

call you? 

A. No.  I called him. 

Q. And how many times did you speak to him? 

A. Once. 

Q. And what was that conversation about? 

A. Whether or not this actually transpired and 

where did he get the directive from. 

Q. And what did he say to you? 

A. He didn't recall. 

Q. Okay.  Other than that one time you just 

described for me when you spoke to Mr. Sachs, have you 

spoken to him any other time? 
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A. No. 

Q. Okay. 

A. Let me go back here a minute because I'm 

thinking -- if that's possible -- it wasn't before we 

filed.  It was after we filed.  It wasn't before.  It 

was after. 

Q. Okay.  So if you filed the complaint in March 

of 2016, it would have been sometime after that? 

A. Yes. 

Q. Okay.  Do you know what Mr. Sachs' position 

was on July 8th, 2015, with the Department? 

A. I know he worked for OCU.  I know he worked 

with Patricia Nelson and Kevin Bist and -- 

Q. What did you understand Mr. Sachs' position to 

be? 

A. Other than what I just described?  

Q. You don't know? 

A. I -- just in every meeting, he was there as a 

participant with everyone else. 

Q. On July 8th, you knew that Patricia Nelson was 

the director of the Office of Compassionate Use, 

correct? 

A. Correct. 

Q. But no one from your team contacted Ms. Nelson 

to inquire about the deadline? 
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A. We all did. 

Q. Did any of you reach Ms. Nelson? 

A. No. 

Q. Did any of you reach -- attempt to reach the 

general counsel of the Department of Health on July 8th? 

A. No. 

Q. Did anyone from your team -- and when I say 

team, the Miller -- the Miller application team --

A. Yes.  Yeah, I understand. 

Q. -- attempt to contact the surgeon general on 

July 8th? 

A. No. 

Q. On July 8th, other than thinking that he 

worked at OCU, did you have or anyone on your team, to 

your knowledge, know precisely what Mr. Sachs' position 

and authority was? 

A. I had no idea what his authority was.  His 

position was he worked with OCU. 

Q. Okay.  What time -- strike that. 

At what time on July 8th, 2015, did you email 

the materials to Mr. Watson? 

A. It was late, mid to late afternoon. 

Q. Did you email Mr. Watson before 5:00? 

A. Yes. 

Q. Okay.  Before 4:00? 
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A. Yes. 

Q. Before 3:00? 

A. That's where we get -- I'm not too sure.  I'd 

have to go back and look and see if I could find the 

actual email to Ron. 

Q. Did you -- do you know what time PhytoSciences 

delivered, whether by Dropbox, email or whatever, the 

materials to Mr. Watson on July 8th? 

A. Roughly the same time. 

Q. And when you say "roughly the same time," 

sometime after 3:00, but before 5:00 p.m.? 

A. No.  Sometime before 3:00, but before 

5:00 p.m. 

Q. Okay.  Was it before 2:00 p.m.? 

A. Again, I'm --  

Q. You don't know? 

A. Yeah. 

Q. Okay.  

A. We didn't make the attempt until we got the 

information from Pritesh that we had until 5:30 to get 

it there.  That was done before anything. 

Q. Otherwise you weren't going to submit an 

application? 

A. I didn't think that we -- again, we didn't 

have the time for me to drive it up there.  There was no 
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other way to get it up other than to make the attempt 

through Ron at that point because it was late in the 

afternoon.  And, actually, Ron was one of those 

brain pops, "I can call Ron."  So it was one of those 

things. 

Q. Who is Louis Rotundo?

A. Another acquaintance that I met throughout the 

application period. 

Q. What involvement, if any, did Mr. Rotundo have 

in your preparation of your application?  Well, let me 

ask it differently.  Did Mr. Rotundo have any 

involvement in the preparation of your application? 

A. No. 

Q. You hesitated a little bit then.  Was 

Mr. Rotundo retained by Miller --

A. No. 

Q. -- or by you? 

A. No. 

Q. Was Mr. Rotundo involved in the delivery of 

the application to the Department? 

A. No.

MR. ELLIOTT:  If you need a break, Anthony, at 

any time, just let us know. 

MR. LOMBARD:  Yeah.  I don't know how long 

we've been going.  I don't have my watch on today.  
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We've been going 50 minutes.  You good?  

THE WITNESS:  Good. 

MR. LOMBARD:  If you need a break, just let me 

know.  I may stop in about 10 to reload on the 

caffeine.   

BY MR. LOMBARD: 

Q. Do you know what Mr. Rotundo's -- 

A. Lobbyist. 

Q. I didn't get to finish, but his occupation, 

he's a lobbyist? 

A. Oh --

Q. Has he ever lobbied on behalf of Miller, to 

your knowledge?  

A. Not to my knowledge. 

Q. So getting back to Mr. Watson and the delivery 

of the application, you'd agree with me that Mr. Watson 

delivered the application on July 8th, 2015, without an 

application fee, correct? 

A. Yes. 

Q. Okay.  The application fee was delivered by 

Miller the next day -- or some day after the 8th? 

A. It was the next day.  The Department received 

a check Fed Ex'd the next day. 

Q. Were you responsible for Fed Ex'ing the check 

or was Ed Miller or somebody at Miller directly 
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responsible for that?

A. Nobody at Miller was responsible for that.  

That came directly from the financiers of the 

application. 

Q. On July 8th, who had the check? 

A. I did. 

Q. And you had the check on the 8th because the 

plan had been for you to drive it up? 

A. Yeah.  I was going to -- 

Q. When did you get the check from the financier? 

A. I didn't have a check from the financier on 

July 8th.  I was going to write the check. 

Q. Okay.  The check that was ultimately submitted 

to the Department -- 

A. Was from the -- 

Q. -- who was that check from? 

A. The financier. 

Q. And -- so I'm a little confused, so help me 

out.  

A. Okay.

Q. So the check is drafted from an account from 

the financier? 

A. Yes. 

Q. On July 8th, did the financier still have the 

check, or did you have it in your hand? 
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A. I did not have his check. 

Q. Okay.  What -- do you know where the check was 

on July 8th? 

MR. ELLIOTT:  When you say -- 

THE WITNESS:  With the financier. 

BY MR. LOMBARD:

Q. With the financier.  Where is the financier 

located? 

A. Washington State, I think, is their office. 

Q. Is there a particular reason why the financier 

had not sent you the check so that you could take it up 

with you -- 

A. Because I was going to write the check. 

Q. Okay.  So I'm a little confused.  Help me out.  

You said the financier ultimately submitted the check to 

the Department -- or was that a check from the financier 

that was submitted? 

MR. ELLIOTT:  Object to the form of the 

question.  And just to clarify, you're saying "the 

check," and I think there's two possible checks 

here. 

BY MR. LOMBARD:

Q. Yeah.  Okay.  There's a check from the 

financier, correct, for the application fee? 

A. Give it to me again.  I don't know if I was 
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swallowing and I missed something or -- 

Q. No worries.  No worries.  You told me a little 

earlier that a check was delivered --

A. Yes. 

Q. -- on July 9th --

A. Uh-huh. 

Q. -- by Fed Ex?  

A. Correct.

Q. To the Department of Health? 

A. Correct. 

Q. On behalf of Miller? 

A. Correct. 

Q. Who sent that Fed Ex? 

A. The financier. 

Q. And it contained a check from the financier, 

correct? 

A. Yes. 

Q. Okay.  Do you know why the financier didn't 

send that Fed Ex a day earlier? 

A. Because there was no reason to.  I was going 

to write the check. 

Q. When did it become apparent to you that you 

were going to need a check from the financier? 

A. Later that afternoon. 

Q. Which afternoon? 
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A. That we made the delivery of the application. 

Q. So here's where I'm confused.  You told me 

that on Wednesday -- sorry, Tuesday the 7th, you kind of 

realized that you weren't going to be able to make it.  

Did I get that wrong? 

A. No, you're right. 

Q. Okay.  So on Tuesday the 7th, you figured out 

that you weren't going to be able to make it to 

Tallahassee with the application to deliver it?  

A. Well, on Tuesday the 7th, I told you -- no, 

okay.  No, you're right.  Go ahead.  Yes, Monday we were 

having trouble with the computers.

Q. Right.  

A. Late Tuesday we figured that we're probably 

not going to make this -- 

Q. So if on Tuesday the 7th you kind of got to a 

place where you figured, okay, we're not going to -- I'm 

not going to be able to make it and deliver the 

application, why didn't you, at that point, have the 

financier Fed Ex that day out of Washington a check to 

the Department for the application fee? 

A. I didn't.  We did it on Wednesday. 

Q. Right.  

A. Right.

Q. We got that.  
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A. Okay.

Q. My question is when you -- on Tuesday, when 

you realized, Tuesday, July 7th -- 

A. Right. 

Q. -- I, Anthony Ardizzone, I'm just not going to 

be able to -- we're not going to be able to package all 

this and me drive it up -- 

MR. ELLIOTT:  I'll just object to the form of 

the question.  

MR. LOMBARD:  Let me finish the question and 

then you can object. 

BY MR. LOMBARD:   

Q. -- why didn't you call the financier on 

Tuesday and say, I'm not making it, you need to send a 

check in? 

A. Furthest thing --

MR. ELLIOTT:  Let me object to the form of the 

question and the predicate for it and what the 

prior testimony was. 

MR. LOMBARD:  Go ahead.  

MR. ELLIOTT:  Go ahead.  You can answer to the 

extent you understand. 

THE WITNESS:  The furthest thing from my mind 

was the check. 

BY MR. LOMBARD:
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Q. You were more concerned about the actual 

application getting in? 

A. Correct. 

Q. Okay.  When you say it was Fed Ex'd, was that 

an overnight delivery? 

A. Yes. 

Q. And you understood from you're attending the 

negotiated rulemaking meetings and from your review of 

the rule that a check with -- an application fee, excuse 

me, was required to be submitted with the application, 

correct? 

A. Yes. 

Q. Okay.  So Ron gets it in at whatever time he 

gets it in after 5:00 p.m. on July 8th.  The check 

arrives on the 9th.  My understanding is there was a 

second check that was delivered to the Department? 

A. Yes. 

Q. Where did that check come from? 

A. Me. 

Q. Okay.  And how did you -- how was your check 

or the check that came from you delivered to the 

Department? 

A. Excuse me, physically. 

Q. You drove up? 

A. Yes, sir. 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 47

Q. When did you drive up? 

A. I think it was Thursday -- if I remember -- 

I don't remember exactly.  It was either Thursday night 

or early, early Friday morning. 

Q. So either the 9th or the 10th?

A. When I drove up, yes. 

Q. And you delivered it on the 10th?

A. On that Friday, yes. 

Q. Okay.  Well -- 

A. The 10th.

Q. The 10th.  

A. If that was the 10th. 

Q. Yeah, that was the 10th.  So why did you drive 

up to deliver a second check if your financier -- or 

Miller's financier had already sent a check by Fed Ex? 

A. Because we didn't know if the check was 

actually delivered to the Department yet, and I wanted 

to make sure that if it didn't get delivered, I had 

another one with me to deliver it.  And I just didn't go 

up there to deliver a check, I also submitted additional 

information to the application.

Q. What did you submit? 

A. I don't recall the exact specifics of what was 

included.  It was just some things I think that we felt 

either they didn't get, wasn't sure if it was duplicated 
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or not, but I just was trying to make sure they had all 

of the information that was needed. 

Q. Okay.  Who did you -- to whom at the 

Department did you deliver the additional information 

and the check? 

A. The agency clerk, and I think her name was 

written on the timestamp, who took it. 

Q. Okay.  Did you speak with anyone on 

July the 10th when you delivered these additional 

materials? 

A. Patricia Nelson. 

Q. What did you and Patty talk about? 

A. That the application -- that I submitted the 

application and what her thoughts were on the submission 

of the application. 

Q. And what did Patty -- sorry, what did 

Ms. Nelson say? 

A. Patty said to me that she wasn't sure what she 

was going to do.  She did not want to see any delay in 

the application process and she would let me know. 

Q. Anything else that she said? 

A. That was it pretty much other than little 

chitchat things.  I mean, I knew the woman for a good 

solid year now at that point. 

Q. You say you knew Ms. Nelson for a solid year.  
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How did you know Ms. Nelson for a solid year? 

A. From attending all of the application 

meetings. 

Q. Did you have a social relationship with her 

or -- 

A. No. 

MR. LOMBARD:  That's a good stopping point for 

me to get a cup of coffee.  Is this a good break 

for you? 

(There is discussion off the record, and there 

was a recess from 9:59 a.m. until 10:09 a.m.) 

BY MR. LOMBARD:  

Q. Back on the record.  We just took a break and 

when we left off you were telling me about a 

conversation that you had with Ms. Nelson on July 10th 

when you delivered the second check and additional 

materials.  After July 10th, have you had -- since 

July 10th, 2015, have you had any conversations with 

Ms. Nelson? 

A. Yes. 

Q. When was the next time you talked to her? 

A. It was the Saturday after she left the 

Department, so that would have been, what, the 18th, 

I think. 

Q. I don't remember.  
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A. If the 10th was Friday, seven days would be 

the 17th, Saturday would be the 18th. 

Q. Did she -- 

A. Yeah, she left the following week. 

Q. You may be right.  I don't remember.  

A. No, I recall -- I recall it distinctly because 

we were all shocked. 

Q. I know too much because I've lived through all 

of this since '14, but I just can't -- I don't have that 

kind of memory so I'm -- you know, I tell my wife I'm 

getting older.  I can't recall like I used to.  

A. Wait, it gets better. 

MR. ELLIOTT:  Yeah. 

BY MR. LOMBARD: 

Q. I hope not. 

A. There's a lot of things your dad never told 

you, okay.

Q. Okay.  So you said you talked to her the 

Saturday after she left the Department.  Did you call 

her or did she call you? 

A. Actually, I texted her, and she responded to 

my text and then I called her. 

Q. What did you text her? 

A. If I remember correctly, I said -- and it was 

after I got the rejection letter, I said -- if 
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I remember the text for what -- the gist of what the 

text was, was thank you for the consideration.  

I understand.  Maybe one day we'll have lunch or 

something and I'll go over what happened to me at that 

point, which is what I just explained to you.  

Q. Okay.  

A. And her response was, you could talk to me 

about anything because I just -- I'm no longer with the 

Department. 

Q. Okay.  And then you -- I'm sorry, did you say 

then you called her or she called you? 

A. Yes, I called her.  Yes.  

Q. Okay.  And what did you guys discuss? 

A. That I couldn't believe she left, why did she 

leave, so on and so forth. 

Q. Did she tell you she went to work for the 

governor's office? 

A. She thought, is what she told me, that she was 

going to go back to work for the governor, but she 

wasn't sure what she was going to do. 

Q. You're aware that she did -- after she left 

the Department, she went to work for the governor's 

office, correct? 

A. No.  I was -- 

Q. You didn't know? 
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A. I didn't know.  I didn't have any other 

further contact with her other than the discussion we 

had on the phone. 

Q. You mentioned the rejection letter, so let's 

talk about that. 

(Exhibit 10 marked.) 

BY MR. LOMBARD:

Q. I'm going to hand you, Mr. Ardizzone, what 

I've marked as Deposition Exhibit Number 10.  I'll give 

you a chance to take a look at that and see if you 

recognize it.  

A. Yes, I do. 

Q. Okay.  What do you recognize it to be?

A. The letter we received from the Department 

saying that they were going to reject my application. 

Q. Okay.  

A. And it's dated July 16th of 2015. 

Q. And Miller received this letter, correct?  

There's no dispute --

A. Yes. 

Q. -- that you all got a copy? 

A. Yes, we all got -- yes. 

Q. And you got it on or around that time frame, 

correct?  If went by certified mail -- 

A. Yes. 
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Q. -- but you got it by mail? 

A. Yes.  Got it right away.  I mean, when I said 

earlier I spoke to Patty the week after this -- 

Q. You already had? 

A. I already had it, yeah.  

Q. Okay.  You'd agree with me that the Department 

did not accept -- or the letter purports to say that the 

Department didn't accept the Miller application because 

it was delivered after 5:00 p.m., right?  

A. Does it say that?  Yes. 

Q. Yeah.  Okay.  And if you look at the bottom of 

the letter there's a cc.  Do you see where it says 

Chris Bryant, Oertel, Fernandez, Bryant and Atkinson? 

A. Yes. 

Q. Okay.  Mr. Bryant had been retained by Miller 

to represent Miller at that time? 

A. Been retained by me, yes. 

Q. With regard to the application? 

A. Yes. 

Q. Okay.  Prior to this letter being submitted or 

was delivered to Miller, the letter that we're looking 

at that's Exhibit 10, Mr. Bryant had filed what's called 

a notice of protest with the Department; are you aware 

of that? 

A. Yes. 
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Q. And are you aware that Mr. Bryant had certain 

communications with the Department? 

A. Yes. 

Q. Regarding the notice of protest? 

A. Yes. 

Q. Okay.  And are you aware that Mr. Bryant, on 

behalf of Miller, withdrew that notice of protest and 

received representations from the Department that a 

letter like this would be forthcoming; does that ring a 

bell?

MR. ELLIOTT:  I'll object to the form of the 

question.  You can go ahead and answer if you can.  

BY MR. LOMBARD:

Q. I'll clean it up, but let's see if we get 

there.  Does that ring a bell? 

A. Are you cleaning it up first, or are we 

getting there?  

Q. Let's see if we can get there.  

A. I'm not so sure I understand -- 

Q. -- the question? 

A. Yeah. 

Q. That's fine.  

A. And I'm a little confused about the prior 

question when you said that Chris filed a notice of 

protest.  
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MR. LOMBARD:  Okay.  Let's go off the record 

for a second. 

(Discussion off the record.)  

BY MR. LOMBARD:   

Q. Let me show you Exhibit 1 and I'll give you a 

second to look at that -- or a minute, whatever you 

need.  

A. Okay. 

Q. And then I'll ask you a question.  So I'm 

showing you exhibit -- Deposition Exhibit Number 1.  

Earlier I asked were you aware that Mr. Bryant on behalf 

of Miller submitted a notice of protest.  I think you 

said yes.  Does this help refresh your recollection a 

little bit as to what we were talking about? 

A. Yeah.  I wasn't sure that he actually filed 

this or there was a discussion with counsel or not was 

the reason why I asked. 

Q. Okay.  And then Mr. -- the next question 

I asked you, which I think is where we got a little 

confused, so let's see if we can do it the right way.  

Let me show you Deposition Exhibit 5, and you 

can see the whole thing, but what I'm going to ask you 

about is this document called "Withdrawal of Notice of 

Protest."  

A. Okay.
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Q. So take a second to look at that and see if 

that is something you recall seeing before.  

A. Well, again, I'm not so sure if I saw this.  

I wasn't sure if this is exactly what Chris did. 

Q. Uh-huh.  

A. But it is what he did because, again, with my 

discussions with Chris, he wasn't sure how the 

Department was handling this, was this being handled as 

a bid proposal or as licensure proposal.  So I think he 

went through the steps, if I remember it exactly for 

what it was, and I think then through his conversations 

with general counsel, it was not going to be handled as 

a bid process procedure.  It was to be handled -- it was 

being handled as licensing, so there was no need for 

what he did. 

Q. Gotcha.  You answered my question.  Okay.  

So after Chris did this, then you all received that 

letter, correct? 

A. No.  We did that in response -- I think in 

response to this letter or it was done prior to. 

Q. Let me let you look at the dates.  

A. Wednesday, July 15th, from Amanda Bush. 

Q. Right.  And you can turn to the notice of 

withdrawal and that's dated -- 

A. And that's -- and this was done because 
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I believe he spoke to Amanda Bush, and she told him that 

we were getting this letter and that's why he did this. 

Q. Right.  Okay.  Now we're on the same page 

time -- the chronology.  

MR. ELLIOTT:  Just for the record, "this 

letter" you're talking about it is Exhibit 10, the 

July 16 letter from the Department?  

THE WITNESS:  Yes. 

BY MR. LOMBARD:

Q. Okay.  So Chris did what Chris did? 

A. Yes. 

Q. Then you get -- and that's all reflected in 

exhibits and his testimony.  And then Miller receives 

Exhibit 10, which is the formal notice that the 

application was rejected? 

A. Correct. 

Q. Okay.  And you'd agree with me that that 

Exhibit 10, if you flip the page, has a thing called 

notice of rights; do you see that? 

A. Yes. 

Q. Okay.  In response to this Exhibit 10, you'd 

agree with me that Miller did not file any sort of 

petition or other challenge to the denial of its 

application until it filed the state court complaint 

that we're in the middle of litigation today? 
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A. Yes. 

Q. When you received Exhibit 10, the rejection 

letter, did you reach out, either through Chris Bryant, 

your counsel, or directly to anyone at the Department 

and say, wait a second, I thought we were allowed to 

submit it by 5:30 like you said to me earlier today? 

A. That was a discussion that I had with Patricia 

Nelson when I was there on Friday the 10th. 

Q. And what -- 

A. Part of the discussion with Patricia Nelson on 

Friday the 10th. 

Q. And tell me specifically about what you recall 

about that discussion as it relates to the 5:00 versus 

the 5:30.  

A. She didn't -- again, like I said earlier, she 

didn't see what it was she could -- or wasn't sure of 

what she could do because the rule stated 5:00 and that 

no one at the Department would have had the authority to 

allow it to go to 5:30.

Q. Okay.  But that discussion with Ms. Nelson was 

before you got the formal letter? 

A. Yeah, it was on the 10th. 

Q. On the 10th? 

A. This was -- 

Q. So a week earlier, give or take? 
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A. Yeah, uh-huh, before she made -- I'm going to 

assume before she made the decision to reject it. 

Q. Okay.  So after you received the rejection 

letter, which is Exhibit 10, did you -- I understand 

Ms. Nelson may have left the Department, did you reach 

out to anyone else at the Department to have a 

discussion about the concept that you believed that you 

could have submitted it at 5:30 based on some 

conversation Mr. Kumar had, but the Department was 

rejecting you because it wasn't in by 5:00? 

A. No.  Not that I recall, no. 

Q. Why not? 

A. Why didn't I not reach out to it?  

Q. Yeah, I mean -- 

A. Pretty much based upon the conversation that 

I had with Patricia where she told me on that Friday 

that no one would have had the authority to extend the 

time frame of 5:00 p.m. in the Department because it was 

a rule. 

Q. Okay.  But since then, Miller has filed a 

state court complaint claiming that it should have been 

accepted.  Do you agree with that? 

A. Correct. 

Q. But if the rule says 5:00 and you got the 

rejection letter on the 16th of July -- or around the 
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16th of July, 2015, what facts have changed since your 

conversation and the receipt of this -- with Ms. Nelson 

and the receipt of this letter that would change your 

mind about reaching out to the Department and 

complaining about this? 

MR. ELLIOTT:  Object to the form of the 

question, but go ahead and answer if you can. 

THE WITNESS:  And I'm not sure I understand.  

BY MR. LOMBARD:

Q. Understand the question? 

A. The question needs to be a little bit more 

specific, I think. 

Q. I'll try to do better.  On the 10th you talked 

to Patty and -- or Ms. Nelson and she said -- I know 

it's a habit -- 

A. We all called her Patty, so you're not --

Q. I know, but I've got to keep it clean on the 

record so we know who we're talking about.

You spoke with Ms. Nelson on the 10th, and she 

said she wasn't sure what -- she said whatever you just 

told me she said? 

A. Yes. 

Q. After the July 10th conversation with 

Ms. Nelson, Miller receives Exhibit 10, which says you 

didn't submit it by 5:00 so you're rejected, right? 
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A. Yes. 

Q. Okay.  You got a notice of rights.  You all 

didn't do anything.  Fast forward to March of 2016, and 

Miller files a state court complaint saying, wait a 

second, I should have been allowed -- it should have 

been considered; it should have been accepted because we 

got it in by 5:30?

A. Uh-huh. 

Q. What changed between the time when you had 

your conversation with Patty and receipt of this letter 

and March of 2016 that changed Miller's mind about 

challenging the decision? 

A. Because the Department filed absolutely no 

rule that we made for a year and a half of my life for 

anyone after me other than the rule of no later than 

5:00 p.m.  

MR. LOMBARD:  Can you read that back because I 

only caught half of it.  

(Record read.)   

BY MR. LOMBARD: 

Q. I'm not following what you're saying.  

A. All right.  Let me rephrase what I just said.  

What changed my mind were all of the actions 

of the Department that were not adhering to any of the 

rules that we made during the 2014 and '15 rulemaking 
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period, which in my opinion and Miller's opinion, denied 

us due process.  

Q. Okay.  And what you're referring to is that 

during the review of the applications that were received 

by 5:00 p.m., the Department requested clarification or 

submission of information or materials by those timely 

applicants during the review process on those 

applications? 

MR. ELLIOTT:  And I object to the form. 

BY MR. LOMBARD:

Q. Is that what you're talking about? 

A. Can you say that again?  

Q. I'll try.  You said that you -- you all 

concluded that the Department had not been following its 

rules with respect to other applicants? 

A. Correct. 

Q. Okay.  And when you say that, are you 

referring to the process by which the Department 

solicited or afforded other timely applicants an 

opportunity to clarify or provide additional information 

to the Department during the license application review 

process? 

A. No. 

Q. What are you referring to then? 

A. I'm referring to the allowance of adding 
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substantive information that was not included in the 

initial application, that according to the rule, an 

application would not be scored, an initial -- if an 

initial application did not contain certain criteria. 

Q. So earlier when we were talking about the 

conversations that Mr. Bryant had with the lawyers at 

the Department, you said one of the things he was trying 

to figure out on behalf of Miller was whether the 

Department was proceeding as a bid, a procurement 

type -- 

A. Uh-huh. 

Q. -- scenario or a license scenario.  And you 

said that it was concluded, based on those 

conversations, it was a license scenario, right? 

A. That is correct. 

Q. And I'm going to draw some objection from your 

counsel, but I'm going to ask the question anyway.  

Are you aware or are you familiar with the 

obligations that certain statutes place upon the 

Department with respect to allowing timely applicants to 

submit additional information as part of their 

application? 

A. Very --

MR. ELLIOTT:  Object to the form of the 

question, but go ahead. 
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THE WITNESS:  Very aware. 

BY MR. LOMBARD:

Q. Okay.  So you are aware that there is a 

statute that requires the Department to afford timely 

applicants an opportunity to supplement or clarify 

information within their application? 

MR. ELLIOTT:  Object to the form of the 

question. 

THE WITNESS:  Again, yes. 

BY MR. LOMBARD:

Q. So if that's true, that there is a statute 

that obligates the Department to give those timely 

applicants that opportunity, why is it Miller's position 

that Miller is being treated unfairly as it compares to 

the other applications? 

A. Because by rule, an initial application needed 

to contain certain things, and if it did not, it was not 

to be scored.  

Q. Okay.  

A. And there were many applicants that did not 

contain, in their initial application, those required 

items. 

Q. So let me see if I can say it in nonlegal 

terms.  Your view is that -- Miller's view is that the 

rule trumps the statute? 
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MR. ELLIOTT:  Object to the form of the 

question. 

THE WITNESS:  No.  My view is not the rule 

trumps the statute.  What the Department asked for, 

in our opinion, is not what the rule allows for -- 

I mean, the statute allows for. 

BY MR. LOMBARD:

Q. Okay.  Let's talk about -- well, hold on.  

When did you become aware that the Department was 

receiving information or materials from other 

timely-submitted applicants? 

MR. ELLIOTT:  Object to the form. 

THE WITNESS:  I think it was September. 

BY MR. LOMBARD:

Q. '15? 

A. I think it was September of '15. 

Q. Yeah.  So we were talking about Mr. Bryant 

earlier, but at some point, Miller retained Mr. Kotler? 

A. David Kotler has been the attorney for us with 

this since the inception since 2014. 

Q. Okay.  And are you aware that Mr. Kotler, as 

the lawyer -- as a lawyer for Miller submitted public 

records requests to the Department asking for materials 

that were submitted by other applicants? 

A. Yes. 
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Q. Okay.  And you said September and I think 

you're right.  

A. I've got a pretty good memory.  I'm not sure 

if I'm Johnny on the spot, but I'm pretty good. 

(Exhibit 11 marked.) 

BY MR. LOMBARD:

Q. Let me hand you what I have marked as 

Deposition Exhibit 11 and give you a chance to look at 

that.  

A. Okay. 

Q. You'd agree with me that Exhibit 11 is a 

letter from Mr. Kotler to the Department? 

A. Yes. 

Q. In September of 2015? 

A. Yep. 

Q. And this is around the time that you said 

earlier you all realized or discovered that the 

Department was accepting or -- 

A. Yes. 

Q. -- yeah, accepting additional materials or 

submissions, information, from the timely-filed 

applicants? 

A. Uh-huh. 

Q. Between September of 2015 and March of 2016, 

you'd agree with me that Ed Miller & Sons did not file 
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any petition with the Department challenging the denial 

of its application? 

A. That's correct. 

Q. Okay.  Have you personally reviewed -- well, 

let's back up.  I don't think we established this.  For 

which region did Miller submit an application? 

A. The Southeast region. 

Q. Have you reviewed the applications of the 

other applicants in the Southeast region? 

A. What you could on a redacted application, yes. 

Q. Have you read all of them on a redacted basis? 

A. Yes. 

Q. So let me -- I think I asked this of you 

earlier in your background, but let me double-check 

because sometimes I forget if I asked a question, and 

I want to make sure I did.  You don't have any 

experience in cultivation of marijuana, correct? 

A. Define what you mean by experience. 

Q. Have you ever worked for any operation in the 

United States or Canada or any other country where you 

had participated in the cultivation of marijuana for 

sale? 

A. No. 

Q. And by the way, that's -- I just realized some 

may interpret -- I'm not trying to trap you into 
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admitting any illegal activity.  

Wherever it may be legal, do you have any 

experience in cultivation of marijuana for sale? 

A. No. 

Q. I keep forgetting it's not legal everywhere.

Do you have any experience -- again, in the 

context of wherever it may be legal under state or laws 

of the countries, have any experience in the processing 

of cannabis for sale as a medicine or otherwise? 

A. And, again, I'm going to ask you to define 

experience. 

Q. Have you been involved in the processing of 

marijuana? 

A. No. 

Q. Okay.  Have you ever worked at a company, an 

entity, a place where they processed marijuana within 

the laws of that state or country for purposes of 

dispensing to patients? 

A. Worked, no. 

Q. You're making a distinction between worked.  

Have you observed it? 

A. Yes. 

Q. Where have you observed it? 

A. Colorado, Washington State. 

Q. In what context?  When and how did you observe 
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it? 

A. By being involved in what the cannabis 

industry was prior to 2014 to present. 

Q. How were you involved, because I don't recall 

you -- when we walked through your work history, I don't 

recall you telling me that you worked anywhere where -- 

A. I didn't work anywhere and that's why I'm 

asking you to define experience -- let me just jump -- 

I've got a lot of knowledge of -- through either what 

I've taught myself, what I've read on the internet and 

the experiences I've had in observations of people that 

are in the business doing this. 

Q. What observations have you made of people in 

the business doing this? 

A. The cultivation of it, the processing of it, 

the dispensing of it. 

Q. Where and for how long did you observe? 

A. Intermittently in Washington State, mostly, 

and Colorado. 

Q. In Washington, how much time did you spend 

observing? 

A. How much time did I spend?  

Q. A day?  A week?  A month?  A year? 

A. Intermittently over the course of years --

Q. Okay.  
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A. -- where it's become apparently legal in 

different states. 

Q. When you say intermittently, I'm trying to 

quantify how much time you spent observing the 

cultivation, dispensing -- sorry, cultivation, 

processing and dispensing? 

A. An hour here, hour there.  There isn't much 

you really can do if you're not working for somebody, 

and then more or less in the self-education of myself.

Q. Okay.  Would you put the total amount of time 

spent observing in the 24-hour range or -- 

A. Yeah. 

Q. But you don't have any hands-on experience in 

cultivation of marijuana, correct? 

A. No. 

Q. And you don't have any hands-on experience in 

the processing of marijuana, correct? 

A. Legally, no. 

Q. Okay.  Yeah.  And I'm not trying to -- I'm 

really not trying to trap you into admitting a crime, 

sir.  I'm talking about in the context of a regulated -- 

A. I understand. 

MR. LOMBARD:  Okay.  Go off the record a 

second. 

(Discussion off the record.)    
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MR. LOMBARD:  Let's go back on the record.  

What was my last question? 

(Record read.)   

BY MR. LOMBARD:

Q. You don't have any hands-on experience in the 

dispensing of medical marijuana? 

MR. ELLIOTT:  Just so I won't make a stupid 

objection, can I kind of clarify what hands-on 

means?  

BY MR. LOMBARD:

Q. Yeah.  Have you ever worked and actually 

processed marijuana for purposes of making medical 

marijuana? 

A. Legally, no. 

Q. Okay.  Since that objection was raised, let me 

ask you about cultivation again just to be clear.

In the context of cultivation, did you have -- 

did you actually physically work and cultivate marijuana 

for the purposes of making medical marijuana? 

A. Legally, no. 

Q. Right.  And when you say legally, what you 

mean is within the framework of a structured legal 

operation in one of the states where it's legal, 

correct? 

A. That is correct. 
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Q. And you don't have any personal experience 

where you worked and actually dispensed medical 

marijuana in one of the states where it's legal or in 

one of the countries where it's legal? 

A. Correct. 

Q. Does Miller presently have a cultivation 

facility -- well, let me back up.  

In the application that was submitted by 

Miller, do you recall what their cultivation facility -- 

what they're proposed cultivation facility was? 

A. Yes. 

Q. What was it? 

A. A 70,000 square foot FDA-certified building.

Q. Okay.  Was that a building that existed when 

the application was submitted? 

A. Did it exist?  

Q. Uh-huh.  

A. Yes. 

Q. Was it ready to go? 

A. Yes.  When you -- in a sense, when you say was 

it ready, meaning it was available for lease. 

Q. Okay.  It was available.  It was not a 

building that they owned?  

A. That -- 

Q. Miller? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 73

A. No. 

Q. Okay.  So let me ask it this way and maybe we 

can clean that up.

As you sit here today, does Miller own or 

lease a cultivation center as proposed in their 

application that's turnkey, ready to go tomorrow? 

A. Do they own one today?  

Q. Today, as you sit here today giving your 

deposition -- 

A. Right. 

Q. -- does Miller have a cultivation facility 

either that they own or lease that's turnkey, it's built 

out and ready to go? 

A. No. 

Q. Okay.  Do you recall in the application what 

the processing facility was that was proposed by Miller?

MR. ELLIOTT:  Object to form. 

THE WITNESS:  Can you --  

BY MR. LOMBARD:

Q. Yeah.  So you have to have a cultivation 

facility; do you agree with that? 

A. Uh-huh.  Yes. 

Q. Whether it's a building or some other method 

that's proposed? 

A. Yes. 
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Q. You'd agree that one of the other things that 

was to be included is a plan on how the marijuana would 

be processed, correct?  

A. Yes. 

Q. And you have to process it somewhere at a 

facility of some kind? 

A. Yes. 

Q. Okay.  Do you remember what that facility was 

that was proposed by Miller? 

MR. ELLIOTT:  Object to form.  I don't know 

what you mean by "what that was."  It was a 

building, right?  But you mean location?  I'm 

sorry -- 

MR. LOMBARD:  I understand your objection.

BY MR. LOMBARD: 

Q. Do you understand my question? 

A. Within the same building. 

Q. Okay.  So as we sit here today, Miller does 

not have a facility for processing that's turnkey, ready 

to operate today, correct? 

A. Correct. 

Q. Okay.  In terms of dispensing, do you recall 

what the dispensing plan was in the application? 

A. Yes. 

Q. What was the dispensing plan generally?  Was 
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it standalone facilities?  Delivery?  A combination? 

A. It was delivery and one proposed dispensing -- 

Q. -- building?  A facility? 

A. Yeah, uh-huh. 

Q. Where was that dispensing facility proposed to 

be located? 

A. Lake Worth. 

Q. Was that at a building that is owned by 

Miller, or was it going to be leased by Miller? 

A. Leased. 

Q. Okay.  That dispensing facility that was 

proposed in the application, is it currently under lease 

by Miller or owned by Miller and ready to go? 

A. Today?  

Q. Yes.  

A. No. 

Q. Okay.  The deliveries that were part of the 

delivery plan, were those going to be from the 

processing facility, or were they going to be deliveries 

made from the dispensing location in Lake Worth? 

A. From the processing facility or both. 

Q. And you'd agree with me that the application 

submitted by Miller in July of 2015 was based on the 

requirements of the Compassionate Use Act of 2014 and 

the rules adopted by the Department at that time?
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A. That is correct.  

Q. Have you personally undertaken any comparative 

analysis of the applications submitted in the Southeast 

region?  Do you understand the question? 

A. No. 

Q. Okay.  Have you ever sat down and read all the 

applications, including Miller's, for the Southeast 

region and compared them to each other? 

A. In a general sense, yes. 

Q. Okay.  In a specific sense, have you ever, for 

example, taken the Costa application in the Southeast 

and compared Costa's cultivation plan with Miller's 

cultivation plan? 

A. In the general -- I mean, was it studied?  No.  

In the general sense, you have this, I have that, you 

have this, I have that, yes. 

Q. Okay.  Here's what I'm getting at -- 

A. And there wasn't even really too much -- I'm 

sorry.  

Q. It's all right.  Go ahead.  

A. There wasn't really too much that you could 

actually read because a lot of it was redacted. 

Q. Okay.  So you read whatever is unredacted -- 

A. Correct.

Q. You don't know what's included in the redacted 
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portions? 

A. Correct. 

Q. And here's where I'm going.  This is my chance 

to understand what you know and understand what you may 

testify about at trial in this matter.  And where I'm 

going with this is -- and I know that if you're a 

witness, you know, you don't know what the lawyers are 

going to ask you, but do you have any intention of 

testifying at trial as to the merits of the various 

applications and how they compare to each other? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  In a general sense, yes. 

BY MR. LOMBARD:

Q. Okay.  In a specific sense? 

A. Specifically regarding -- 

Q. So for example -- 

A. -- when you say that's general -- 

Q. Yeah, I'll try to clarify my question.  

A. Uh-huh. 

Q. Again, I'm not trying to trick you about 

anything.  

A. I gotcha.  I don't think you're a bad guy, Ed.  

Q. You're in the minority -- and that's a joke.  

So do you intend at trial to pull out the 

applications and say, okay, as it relates to 
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cultivation, this first criteria in the scorecard that 

is used by the Department, Costa should have gotten a 4 

and I should have gotten a 5?  Anything like that? 

A. No. 

MR. ELLIOTT:  Yeah.  Can we go off the record 

just for a moment?  

MR. LOMBARD:  Yeah. 

(Discussion off the record.) 

MR. ELLIOTT:  Okay.  For the record, we've had 

discussions off the record, I with my client and 

just now with counsel, Mr. Lombard, and it is our 

intention, Miller, at the hearing, we will not be 

putting -- present intention is we will not be 

putting forth any testimony about the comparative 

scoring of the applications that are being 

discussed here.  

However, we will be putting on testimony 

through Mr. Ardizzone and others about failings 

that may be in the application, failure to follow 

certain rule requirements or application 

requirements, but it will not be a comparative 

review of the scoring. 

MR. LOMBARD:  Okay.  So based on that, I'm 

going to skip questions about comparative review 

and comparative scoring; however, I am going to 
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focus on that last piece you just mentioned, which 

is Mr. Ardizzone has some information or perhaps 

some testimony that he would give about alleged 

failings or things that may have been non-complaint 

with other applicants.  

BY MR. LOMBARD: 

Q. Focusing only on the Southeast, I don't care 

what anybody did anywhere else because you didn't apply 

anywhere else -- in the Southeast, on the applications 

that you have looked at that you contend are missing 

mandatory items -- 

A. Yes.

Q. -- which applications? 

A. All of them. 

Q. And let's take them one at a time.  For Costa, 

what's Costa allegedly missing? 

A. A medical director. 

Q. And when you say medical director, is your -- 

would you agree with me that they identified a medical 

director in their application? 

A. They identified a medical director. 

Q. And your position is that they're missing the 

medical director because at the time of the application 

he had not yet been hired? 

A. No.  What I'm saying is that the Costa 
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application did not conform to the law nor the rules and 

did not have the employment of a medical direct. 

Q. Did not have? 

A. The employment of a medical director. 

Q. So explain the distinction to me.  You said 

they did identify a medical direct in their application, 

but they didn't comply with the law because he had not 

been hired? 

A. Yeah. 

Q. Oh -- 

A. They did not have an employment of the medical 

director. 

Q. And your view of the requirement is that at 

the time of the application, the medical director has to 

be under the employment of the applicant? 

A. That is what the law says and that is what the 

rule says. 

Q. That's your view of it, right?  

A. I'm only reading it for what it says. 

Q. Okay.  Yeah, well, that's my point.  Okay.  So 

Southeast -- and, I'm sorry, anything else about Costa? 

A. Not that I can recall at this moment in time. 

Q. All right.  

A. But -- oh, the Costa was not a 30-year 

nursery.  Costa Farms, LLC, is not a 30-year nursery on 
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which they applied under. 

Q. Okay.  Anything else for Costa that you 

remember? 

A. I do not believe that they had the experience 

that they stated in their application. 

Q. And experience in what area? 

A. The experience of cultivation, processing, and 

dispensing cannabis. 

Q. Anything else? 

A. I couldn't tell you anything else because a 

lot of it was all redacted.  I'm merely going on the 

things that I could see. 

Q. Okay.  

A. And to cut to the chase, I think it's pretty 

much throughout every application in the Southeast, you 

can just say it was all the same. 

Q. Well, let's go one-by-one.  

A. Okay. 

Q. Redland Nursery? 

A. Other than the 30-year scenario, they had no 

cultivation, processing, or experience.  They did not 

have the employment of a medical director.  And the 

financials and things like that there, I couldn't tell 

you because a lot of that was redacted or proprietary 

information. 
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Q. When you were just talking about Redland, you 

said other than the 30-year.  What did you mean by that?

A. What I was saying was a general, from every 

application that I read, every one pretty much, in my 

opinion, missed the position of what the legislative law 

and the rule required for an applicant to have. 

Q. So you contend Redland did not meet the 

30-year requirement?

A. No.  I said Red- -- other than Costa is the 

only one that I know.  I didn't say Redland did not met 

the 30-year requirement, I'm sorry.  

Q. I apologize.  I misunderstood you.  

A. That's all right.  

Q. All right.  Nature's Way, what issue do you 

have with Nature's Way?

A. Did not have the employment of a medical 

director and did not have the cultivation, processing, 

and dispensing experience. 

Q. Bill's Nursery? 

A. Do I need to repeat it or can we just say the 

same --

Q. Was there anything different for Bill's 

Nursery than medical director and that they didn't have 

the requisite -- what you considered the cultivation, 

processing, and dispensing experience? 
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A. That's correct. 

Q. Okay.  But you don't have any issue with them 

otherwise in terms of 30-year or anything else? 

A. No. 

Q. And then I think the last one is 

Keith St. Germain? 

A. Yes. 

Q. What's your issue with them? 

A. The same. 

Q. And by same, they are a 30-year nursery; you 

don't take issue with that? 

A. To the best of my knowledge. 

Q. And you claim that Keith St. Germain is 

missing a medical director and missing a -- missing the 

requisite cultivation, processing, and dispensing 

experience? 

A. Yes. 

Q. What did you understand -- did you believe 

there was a minimum level of cultivation, processing, 

and dispensing experience that was required by statute? 

A. Give it to me again. 

Q. Yeah.  Well, so your complaint about every 

applicant in the Southeast is they didn't have the 

cultivation, processing, and dispensing experience, 

right? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 84

A. Correct. 

Q. What experience do you believe they were 

required to have? 

A. I'm saying they didn't have the experience 

they included in their application. 

Q. You're saying the information in their 

application is not true? 

A. I'm saying the information that they had in 

their application was not that of the nurseries' at the 

time of application. 

Q. Well, that would be true of Miller as well? 

A. No, it wouldn't. 

Q. Miller had experience at the time of -- Miller 

itself, Miller, the nursery in Florida, in Palm Beach or 

Martin or wherever they are, you're telling me Miller 

had cultivated marijuana? 

A. No. 

Q. So how could they have experience themselves 

cultivating marijuana? 

A. Because of the people that they had within 

their organization in their application -- 

Q. Okay.  

A. -- were a part of Ed Miller. 

Q. You'd agree with me that Miller itself, the 

nursery in Florida, did not have processing experience, 
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the processing of marijuana? 

A. Correct. 

Q. Or dispensing, correct?  They didn't have 

dispensing --

A. Rephrase the question again.

Q. Yes.  Do you agree with me that Miller, the 

nursery itself that applied, did not have dispensing 

experience? 

A. At the time of application?

Q. Yes, sir. 

A. Yes --

Q. All right.

A. -- it did.  No, no, it did.  So maybe you're 

misunderstanding -- 

Q. I am misunderstanding, so let me ask it again.

A. Okay.

Q. At the time of the application, did Ed Miller 

& Sons, Inc., the nursery itself, have experience 

dispensing marijuana? 

A. Yes. 

Q. It dispensed marijuana itself prior to 

receiving a medical marijuana license? 

A. No.  It had the people within its organization 

that were part of Ed Miller at the time of application 

with the experience that have done it. 
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Q. Ed Miller & Sons, Inc., went and associated 

themselves with persons who have cultivation experience, 

processing experience, dispensing experience? 

A. That is correct. 

Q. Okay.  And is it your belief that none of the 

other applicants in the Southeast associated themselves 

with persons who had -- 

A. That is correct. 

Q. -- cultivation -- let me finish -- 

A. Oh -- 

Q. -- cultivation, processing, and dispensing 

experience? 

A. Yes. 

Q. I think the distinction you're making is this:  

That at the time of the application, none of the other 

applicants had actually hired those people, but only had 

an intent to hire them if they were licensed? 

A. That is correct. 

Q. And it's your belief that the statute and the 

rule required that these persons with that experience 

actually be employed at the time of the application? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  That's what it says. 

BY MR. LOMBARD:

Q. Okay.  If -- 
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A. Big word. 

Q. Small but big.  If that isn't the requirement, 

that is to say, if there is no actual legal requirement 

that these persons be employed at the time of the 

application by the applicant, the persons with the 

experience, you would agree with me that each of those 

other applicants, Costa, Redland, Nature's Way, Bill's 

and Keith St. Germain had, in fact, associated 

themselves with persons who had experience in 

cultivation, processing, and dispensing --

MR. ELLIOTT:  Object to form. 

MR. LOMBARD:  Go ahead.  

MR. ELLIOTT:  You can answer if you can. 

THE WITNESS:  It's a hypothetical question. 

BY MR. LOMBARD:

Q. Okay.  Did the persons included in the 

application for Costa, whether they were employed by 

Costa or not, did those persons, based on the review 

that you've done, have experience in cultivation, 

processing, and dispensing? 

A. I wouldn't know that. 

Q. Okay.  Based on your review of the Redland 

application, without regard to whether the persons 

identified are employed by Redland, did those persons 

have cultivation, processing, and dispensing experience? 
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A. I wouldn't know that. 

Q. Based on your review of the Nature's Way 

application, without regard to whether those persons 

were employed by Nature's Way, did those persons 

identified by Nature's Way in the application have 

cultivation, processing, and dispensing experience? 

A. I wouldn't know that. 

Q. Same question for Bill's? 

A. I wouldn't know that. 

Q. Same question for Keith St. Germain? 

A. Wouldn't know that. 

Q. Okay.  I think I got all the applicants.  Do 

you think I'm missing an applicant in the Southeast 

or -- 

A. No.  You got them all. 

Q. Okay.  That's what I thought.  Other than what 

you've already told me about these applicants in the 

Southeast, is there any other items that you, based on 

your review, believe they were missing or deficient in 

their application?

MR. ELLIOTT:  Object to form. 

THE WITNESS:  In the Southeast?  

BY MR. LOMBARD:

Q. The Southeast.  I know you may have opinions 

about others and that is what it is.  I want to focus 
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right now on the Southeast.  

A. None.  No, not that I can recall. 

Q. Now, as I understand, you have issues with 

other applicants in other regions; is that right?  That 

you think they didn't meet certain requirements? 

A. Yes. 

Q. Okay.  You'd agree with me that the 

application submitted by Miller was for the Southeast 

region license, correct? 

A. Yes. 

Q. Okay.  And to just kind of level set us, at 

the time the application was submitted, the Department 

was accepting applications to grant five licenses, 

correct? 

A. Yes. 

Q. And at the time, those five licenses were one 

in each of five regions, correct? 

A. Yes. 

Q. Okay.  You'd agree with me that if you submit 

for the Southeast region, you are not competing with an 

applicant from the Northwest region? 

A. Yes. 

Q. Or another region outside the Southeast? 

A. Yes. 

Q. And I'm going to ask it just so I know for 
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trial, but what other applicants in other regions do you 

have issues with?  Meaning, that you think they were 

deficient in some way? 

A. Just the few that -- when you say -- all 

right.  When you say that they were -- a few that come 

to mind, one would be Knox Farms. 

Q. Who else? 

A. One would be Sur- -- Alpha Foliage, which 

I believe is Surterra, correct?  

Q. Okay.  Anybody else? 

A. I have -- can we go off the record?  

Q. No, we're on the record.  

A. No, I said can we go off the record for a 

moment?  

MR. LOMBARD:  I suppose. 

(Discussion off the record.)  

BY MR. LOMBARD:

Q. So you identified in other regions applicants 

that you felt were deficient in some way to include 

Knox, Alpha Surterra, and I think in your pleadings and 

what's been filed, you all have identified Plants of 

Ruskin as well, correct? 

A. Yes. 

Q. Let's take Knox.  What is the deficiency in 

Knox's application? 
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A. Again, the cultivation, processing, and 

dispensing experience. 

Q. Because the individuals weren't hired or 

because they didn't identify individuals that had that 

experience? 

A. They did not conform to 381.986, nor the rule. 

Q. All right.  Let me ask it this way.  The 

persons that were identified in the application by Knox, 

do you know whether they had the requisite -- strike 

that. 

In the Knox application, the persons 

identified by Knox, did they have cultivation, 

processing, and dispensing experience? 

A. I wouldn't know that. 

Q. Okay.  Have you read the Knox application? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  I think part of, yes, what 

I could read out of it, whatever was redacted. 

BY MR. LOMBARD:

Q. Other than cultivation, processing, and 

dispensing, where else do you believe Knox was 

deficient? 

A. He was deficient -- that we've learned at this 

point, that his initial application was illegible and 

not readable and was allowed more time to submit an 
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application. 

Q. Okay.  Other than that, anything else? 

A. Again, the hiring of a medical director.  

I don't think that that's part of the scenario and I -- 

Q. Okay.  

A. And if you want to make it easier, we can make 

that all-inclusive in one thing. 

Q. Okay.  Anything else by Knox? 

A. I think -- and we're talking about one 

specific thing other than what's listed in my argument, 

but there's the reference to the bond. 

Q. Okay.  And you'd agree with me the bond is 

a -- was something that they had to tender after they 

were approved and licensed? 

A. That is correct. 

Q. Okay.  

A. Well, it -- but it also depended on if you 

didn't do it, your license was revoked. 

Q. Right.  And your contention there on the bond 

is that they should have -- 

A. It was late. 

Q. Okay.  Have you read the rule on the bond? 

A. Yes, sir. 

Q. It doesn't say 5:00 p.m., does it? 

A. It says business day. 
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Q. It's close of business day? 

A. Excuse me?  

Q. It says close of the business day? 

A. Business day, yes. 

Q. It doesn't say 5:00 p.m. like the application 

portion of the rule talks about 5:00 p.m., correct? 

A. The application part says 5:00 p.m. 

Q. Yeah, that was a bad question.  Yeah.  The 

portion of the rule that provides the deadline for the 

application expressly says 5:00 p.m., right? 

A. Yes.  

MR. ELLIOTT:  Object to the form, but go 

ahead. 

BY MR. LOMBARD:

Q. And the portion of the rule that deals with 

submission of the bond does not specifically say 

5:00 p.m.? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  Yes. 

BY MR. LOMBARD:

Q. Okay.  Do you know when that bond was 

submitted by Knox? 

A. From what I understand, it was after 5:00 p.m. 

Q. Okay.  And when you say "from what 

I understand," from where do you understand that it was 
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submitted after 5:00 p.m.? 

A. Based on the testimony of Christian Bax. 

Q. And are you aware of that issue being rejected 

by an administrative law judge, that argument?

MR. ELLIOTT:  Object to the form. 

THE WITNESS:  Am I aware that that was 

rejected? 

BY MR. LOMBARD:   

Q. Rejected.  That that argument, that it was 

late, are you aware that's been rejected? 

A. Yes. 

Q. All right.  By an administrative law judge?

A. Yes. 

Q. Plants of Ruskin, as I understand, your issue 

with Plants of Ruskin has to do with the amount of the 

check that they tendered for the application fee, 

correct? 

A. Yes. 

Q. It was short -- the numbers were inverted? 

A. Yes. 

Q. So instead of -- I forget the exact number, 

but so assuming it was supposed to end in $63, it ended 

in like $36, something like that? 

A. That was correct, yes.  

Q. Were those the right numbers?
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A. Those were the right numbers 60,0063. 

Q. Occasionally something sticks.  And the 

Department afforded them an opportunity to submit the 

difference between the correct number and the number 

they submitted? 

A. Yes. 

Q. That's your issue there.  Any other issue with 

Plants of Ruskin? 

A. No. 

Q. Do you have a relationship with any current 

licensees? 

A. We all made relationships when we were up 

there, yes. 

Q. Do you have a work relationship with any of 

the current licensees? 

A. No. 

Q. Are you under contract with any of the current 

licensees? 

A. No. 

Q. Knox, Alpha Surterra, Plants of Ruskin, did 

I capture -- did we capture all the applicants from the 

other regions with which you take -- with which you 

claim that there's an issue with their applications? 

A. Those are the only ones I really paid 

attention to.  I'm not sure if other ones have issues or 
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not. 

MR. LOMBARD:  Let's take a five-minute break 

because I think I'm going to shortcut this, so let 

me look through some materials.  

(Recess taken at 11:20 a.m. until 

11:36 a.m.) 

MR. LOMBARD:  So I don't have any other 

questions of Mr. Ardizzone at this time, but I want 

to caveat the record.  We received yesterday a 

proposed amended, a third amended -- I forget what 

number -- complaint and so I have not had adequate 

time to study that or determine whether any 

additional discovery of this witness would be 

necessary.  

So we may disagree, but I'm reserving, 

for the record, obviously, the right to have to 

take his deposition on whatever those differences 

are in that complaint.  I know plaintiff has a 

different perspective on that.  

MR. ELLIOTT:  Yeah.  And my perspective on it 

is that the issues raised in your motion and in the 

amended complaint as to MMTC has been on the table 

and on notice for all the parties, the change in 

the law, and that you're welcome to ask 

Mr. Ardizzone questions now as to, you know, that 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 97

if you'd like, but I understand your position as 

well. 

MR. LOMBARD:  Okay.  So with that, as far 

as -- I don't have any other questions.  I don't 

know if your lawyer does. 

MR. ELLIOTT:  Yeah, just a quick couple of 

follow-ups.  

CROSS EXAMINATION 

BY MR. ELLIOTT: 

Q. You were testifying most recently and asked 

questions about deficiencies in the other applications 

both in the Southeast region and otherwise, and you went 

through those, correct? 

A. Yes. 

Q. And that was just based from your memory as 

you sit here, correct? 

A. Yes. 

Q. During the break, were there any other types 

of deficiencies existing in some of the applications 

that you recalled? 

A. The only other deficiency I remember, and I'm 

not sure if I stated it or not, would have been the 

certified financials with Costa.  I don't know if we 

included that in there or not. 

Q. Okay.  And then earlier sometime in the 
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deposition this morning, you were mentioning things that 

the Department of Health allowed to come through the 

process even though you know something wasn't timely or 

something wasn't done properly, but they allowed those 

matters to go forward, but they did not accept your 

application.  

Do you recall another one where there was an 

application that was submitted or logged in untimely? 

A. Only that we found through discovery later on, 

which would have been the application for Razbuton 

that's time-stamped 5:01 p.m. 

MR. ELLIOTT:  Okay.  That's all I have. 

REDIRECT EXAMINATION

BY MR. LOMBARD:

Q. Just a quick follow-up on Razbuton.  

Mr. Ardizzone, as you sit here today -- well, 

you wouldn't know whether Razbuton's application was 

actually received by the Department before 5:00 or by 

5:00, but stamped by the clerk at 5:01, correct?  You 

understand the question? 

A. No.  

Q. Sure.  So you said that you believe 

Razbuton -- R-A-Z-B-U-T-O-N, I think is how it's 

spelled -- their application was time-stamped by the 

agency clerk at 5:01, right? 
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A. That is what's indicated. 

Q. Okay.  But you don't know if that application 

was actually in the clerk's hands before 5:00? 

A. I was not present.

Q. Okay.  So when you say that you remember one 

more that was late but was accepted, the only basis you 

have as you sit here today for that is that you've seen 

the timestamp that shows 5:01 for Razbuton, but you 

otherwise wouldn't know if that application was actually 

in the physical possession of the agency before 5:01, 

right? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  I wouldn't know if it was with 

the agency clerk prior to 5:01. 

MR. LOMBARD:  Okay. 

THE WITNESS:  I wasn't there. 

MR. LOMBARD:  That's all I have. 

MR. ELLIOTT:  Okay.  

MR. LOMBARD:  Read or waive?  

MR. ELLIOTT:  I'd suggest you read the 

deposition and make sure it's correct.

MR. LOMBARD:  He'll read.

MR. ELLIOTT:  He'll read.

(The deposition was concluded at 

11:40 a.m.) 
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CERTIFICATE OF OATH

STATE OF FLORIDA )

COUNTY OF LEON )

I, TRACY FINAN, Registered Professional Reporter, 

Florida Professional Reporter, Notary Public, State of 

Florida, certify that ANTHONY ARDIZZONE, personally appeared 

before me on the 13th day of September, 2018, and was duly 

sworn.

Signed this 14th day of September, 2018.  

________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633

    Commission Expires:  January 8th, 2019
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CERTIFICATE OF REPORTER

STATE OF FLORIDA )

COUNTY OF LEON )
 

I, TRACY FINAN, Registered Professional
Reporter, Florida Professional Reporter, do hereby certify 
that I was authorized to and did stenographically report at 
the time and place therein designated the foregoing deposition 
of ANTHONY ARDIZZONE; that a review of the transcript WAS 
REQUESTED; and that the foregoing pages numbered 1 through 99 
are a true record of my stenographic notes.
  

I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
relative or employee of any of the parties' attorney or 
counsel connected with the action, nor am I financially 
interested in the action.

DATED this 14th day of September, 

 
_______________________________
TRACY FINAN, RPR, FPR
Registered Professional Reporter
Florida Professional Reporter
reportertrace@gmail.com 
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SEPTEMBER 14TH, 2018 
READ AND SIGN LETTER TO: 

ANTHONY ARDIZZONE
C/O TIMOTHY B. ELLIOTT, ESQ.  
tim@smithlawtlh.com 
SMITH & ASSOCIATES
3301 Thomasville Road, Suite 201
Tallahassee, FL 32308 
Phone: (850) 297-2006 
 
IN RE: MILLER & SON V DOH 
CASE NO.:  16-0700  

Please take notice that on 09/13/2018, you gave a deposition 
in the above cause.  At that time, you did not waive your 
signature.
 
Please make arrangements with Accurate Stenotype Reporters to 
exercise your right to read and sign the transcript by calling 
(850) 878-2221.  Please execute the Errata Sheet, which can be 
found at the back of the transcript, and supply it to the 
address below for distribution to all parties.

If you do not read and sign the deposition within a reasonable 
time, per rule and procedure, the original may be filed with 
the Clerk of the Court, and your reading and signing may be 
considered waived.
 
If you wish to waive your signature now, please sign
your name in the blank at the bottom of this letter
and return it to the address listed below.
 
Very truly yours,

______________________________
TRACY FINAN, RPR, FPR, CCR (Georgia)
ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE
TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 

I do hereby waive my signature. 

_______________________________
ANTHONY ARDIZZONE  
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ERRATA SHEET
DO NOT WRITE ON TRANSCRIPT - ENTER CHANGES HERE

IN RE:  MILLER & SON V DOH
CASE NO.:  16-0700

WITNESS: ANTHONY ARDIZZONE
TAKEN:  09/13/2018 

PAGE    LINE        CHANGE        REASON FOR CHANGE 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

_______________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

____________________________________________________ 

Under penalties of perjury, I declare that I have
read the foregoing document and that the facts stated
in it are true.

_______________     _______________________________
Date ANTHONY ARDIZZONE 
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Mission: 
To piolBct. promoll! & ~ lhe heallh 
ol all people In Flcrida V!rough lntagrlted 
11Me, cou~ & CClllTUllty e«ctts. 

HEALlH 
Vlalon: To be the HullhMt 11111 n the Nation 

July 16, 2015 

Certified Mail No.: 7013 2630 0001 8621 5337 

Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 

Rick Scott 
GO't'elTIOI' 

John H. Amwtrong, MD, FACa 
State Surgeon General & Seaetary 

RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 

Dear Mr. Miller: 

The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1 ), of the Florida Administrative Code, an initial application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approval" and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern Time), 21 
calendar days after the effective date• of the rule. 

Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Clerk, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a "jump drive• was filed with the Agency Clerk on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit B). Addltional 
materials on a "jump drive• and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on. July 10, 2015 at 3:57 p.m. (Exhibit C). 

The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
applicatlon materials were untimely received and without an application fee as required. As the 
Department is not reviewing your submission, it will be returning both checks in the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rights. 

Patricia Nelson 
Director 

Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A. 

Florid• Dep9rtment of tte.lth 
Otllce of Compessiona1B Use 
4062 Bald Cypress Way 
Talahmee, Fl 32399-3265 
PHONE: 850/245-4657 •FAX 850/2~748 

www.PlorldaH..ith.gov 
TWITTER:HealthyFLA 

FACEBOOK.'fl.Depaltrnen1Dllth 
YcxmJEE:Wl 

FLICKR: Healllyfla 
PINTEREST: HeallhyFla 



NOTICE OF RIGHTS 

A party whose substantial interests are affected by this agency actlon may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.lhe Agency Clerk's facsimile number is (850) 413-8743. 

Mediation is not available as an alternative remedy. 

The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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SENDER: COMPLETE THIS SECTION 

• Complets Items 1, 2, and s. Also complete 
Item 4 If Restricted Delively Is desired. 

• Print your name and address on the reverae 
ao that we can re11m the card to you. 

• Attach this card to the back of the malJplece, 
or on the front If spaoe permits. 

1. Artlcle Addreeaed lo: 

Ed Miller·&··Sons;-Jnc· 
6020 sw Mcirtin Hwy. 
Palm City, Fl 34990 

C0~1i'Lf ff Tl/IS SL CTION ON on /V[llf 

a. FlllcelY9d by, Prfnted Nwne) I c. DelB of Dllhery 

o. Is cWvery ~ dll'ler8nt tram Item 1? CJ '!)II. 
If YES. enmrdell\wy addr.a beloW: ~ 

7013 2630 0001 8621 5337 

I PS Form 3811, February 2004 ~15401 



EDWARD B. COHEN, ESQ 
tcohen@c.ohenkoller.com 

MICHAEL I. KOTLER, ESQ 
mkoth:.r@cohenkoder.com 

DAVID C. KOTLER. ESQ 
54 SW Boca Ralon Boulevard, Boca Ralon, FL 33432 • Office: 5lil-3lil ·!JCi00 • Fnx: 5lil-3lil·!J770 dkolle1@cohrnkolle1 com 

www.CohcnK01ler.com 

September 21 , 2015 

VIA E-MAIL AT 
AMANDA.BUSH@FLHEALTH.GOV AND 
CERTIFIED MAIL - RETURN RECEIPT 
NO. 7015 1520 0003 3742 5412 
USPS TRACKING NO. 
9590 9401 001 7 5205 7700 61 

Amanda Bush, Esquire 
Florida Department of Health 
2585 Merchants Row Boulevard 
Tallahassee, Florida 32399 

Re: Edward Miller and Son, Inc. 

VIA E-MAIL AT 
CHRISTJAN.BAX@FLHEALTH.GOV AND 
CERTIFIED MAIL - RETURN RECEIPT 
NO. 7015 1520 0003 3742 5528 
USPS TRACKING NO. 
9590 9401 001 7 5205 7700 78 

Mr. Christian Bax, Director 
Office of Compassionate Use 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 

Application under the Compassionate Medical Marijuana Act of2014 

Dear Ms. Bush and Mr. Bax: 

Please allow this correspondence to illustrate the concern of my client, Edward Miller and 
Son, lac. (hereinafter "Miller"), which was eligible to make application w1der the Compassionate 
Medical Marijuana Act of 2014. By way of background, Miller was provided misinformation in 
regard to the permissible timing for the submission of its application and ultimately, by way ofletter 
dated July 16, 2015. its application was not accepted based on "untimely filing". 

My client has patiently waited over the past several weeks for the scoring process to take 
place so that a candidate best qualified to serve the needs of patients in Florida could be selected. 
As Miller is located in the Southeast Region, a public records request was made of Southeast Region 
applicants. Upon review, it unfortunately appears that none of the applicants in the Southeast Region 
will meet even the initial criteria to be selected as a license holder. A review of the applications fails 
to show any applicants which on their own demonstrate compliance with SB l 030 and Rule 64-4. 
TI1e structures chosen by the applicants merely show a contracting scheme impermissible by the law 
and associated rule and demonstrate that many of the applicants do not have the structure in place 
and are relying upon outside contractors to complete core functions which the applicant and its 
employees must currently be able to undertake. Many of the applications show intent to take action 
in the future. again through hiring employees or agents to be detem1ined. 

EXHIBIT 
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Amanda Bush, Esquire 
Mr. Christian Bax 
September21, 2015 
Page Two 

Upon initial review, it is our belief that the Committee will determine that as a threshold 
matter there are no entities which are capable of being scored against each other and that a re
opening of the applicant pool for the Southeast Region should take place. Our belief is that the 
Department of Health is authorized to re-open the applicant process and should do so. My client 
appreciates your attention to this request. 

Very truly yours, 

David Kotler 

DK/sm 

DOH Ex. 46 (p. 2 of 2) 



IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 

EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 

THE DEPARTMENT’S MOTION FOR SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 

Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 

of Health, moves for final summary judgment in its favor, as this matter has become moot: the 

relief requested by Plaintiff Edward Miller & Son, Inc., cannot be granted.  Because the matter is 

moot, (1) Miller’s Second Amended Complaint for Declaratory Relief fails to state a cause of action 

and (2) the Court lacks subject-matter jurisdiction over this matter.  Additionally, summary 

judgment in the Department’s favor should be granted because Miller failed to exhaust 

legislatively mandated administrative remedies. 

I. Introduction 

In this proceeding, Miller seeks a judgment declaring that pursuant to chapter 2016-123, 

section 3(2), Laws of Florida, Miller was and is entitled to be a dispensing organization (DO) of 

medical marijuana under section 381.986, Florida Statutes (2015), and applicable rules.  Second 

Am. Compl. at 15 & ¶ 59.  Miller alternatively asks the Court to order the Department to consider 

on the merits Miller’s 2015 application for DO licensure.  Second Am. Compl. at 15. 

But the Court cannot grant the relief Miller seeks.  Miller initiated this action in March 

2016.  See Compl.  The operative complaint (Miller’s Second Amended Complaint for Declaratory 

Filing # 77941474 E-Filed 09/14/2018 04:51:21 PM
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Relief) was filed January 3, 2017.  See Second Am. Compl.  As made clear in its complaint, Miller 

seeks a DO license under section 381.986, Florida Statutes (2015), not licensure as a medical 

marijuana treatment center (MMTC) under Florida’s current medical-marijuana statute.  See 

Second Am. Compl. passim. 

Because the DO licensing laws have been repealed and DOs are no longer authorized by 

law, Miller lacks a bona fide, actual, present need for declaratory relief.  The requested relief, if 

granted, would be useless—that is, have no effect—instead serving merely as an impermissible 

advisory opinion.  This means that Miller fails to state a cause of action and the Court lacks subject-

matter jurisdiction.  Accordingly, the Court must enter summary judgment in the Department’s 

favor. 

Additionally, summary judgment should be granted for the Department because Miller has 

not exhausted the required administrative remedies process.  The Administrative Procedures Act 

(APA) is the mechanism established by the legislature for challenging state agency decisions, such 

as denial of an application to become a DO.  Exhaustion of administrative remedies is mandatory, 

with limited exception.  And no exception to the APA applies here. 

II. Background and Undisputed, Material Facts 

A. The 2014 DO Law 

Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the Florida 

Legislature legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for 

qualified patients who suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; 

Second Am. Compl. ¶ 7.  The DO Law, codified as amended at section 381.986, Florida Statutes, 

and other statutes, directed the Department to authorize five DOs to serve Florida’s medical-

cannabis patients, see § 381.986(5)(b), Fla. Stat. (2014); Second Am. Compl. ¶ 8.  The DO Law 

included several requirements each applicant needed to meet to be eligible for DO licensure.  See, 
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e.g., § 381.986(5)(b), Fla. Stat. (2014). 

The DO Law also empowered the Department to adopt rules to implement the DO Law.  

See § 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and 

formally adopted detailed rules implementing the application, selection, and regulatory processes 

for DOs.  See Fla. Admin. Code Ch. 64-4 (2015); Second Am. Compl. ¶¶ 12, 13.  The rules include 

an application form to be completed per the detailed instructions in the rule text and in the 

application form itself.  See Fla. Admin. Code R. 64-4.002 (2015); Second Am. Compl. ¶ 13.  The 

rules also included a scorecard that DO-application evaluators would use when scoring DO 

applications.  See Fla. Admin. Code R. 64-4.002(5)(a)-(b) (2015).  The DO application and DO 

scorecard track the DO Law and other rules the Department promulgated pursuant to the DO Law.  

See Fla. Admin. Code R. 64-4.002 (2015). 

On the day DO applications were due, July 8, 2015, see Fla. Admin. Code R. 64-4.002(5), 

Miller delivered a DO application to the Department that was stamped received as of 5:27 p.m.  

Second Am. Compl. ¶ 29.  Miller delivered its DO-application fee the next day, July 9, 2015.  

Second Am. Compl. ¶ 29.  The Department determined Miller’s DO application to be untimely 

delivered and accordingly did not review, evaluate, and score the DO application.  Second Am. 

Compl. ¶ 30.  By letter dated July 16, 2015, the Department notified Miller that its application was 

rejected as untimely submitted.  Second Am. Compl. ¶ 30. 

Miller later initiated this action, seeking DO licensure pursuant to chapter 2016-123, 

section 3(2), Laws of Florida.  Second Am. Compl. at 15 & ¶¶ 52–59.  In pertinent part, chapter 

2016-123, section 3(2) provides, 

If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
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and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 

Ch. 2016-123, § 3(2), Laws of Fla.  As chapter 2016-123 took effect on March 25, 2016, see ch. 

2016-123, § 5, Laws of Fla., the 2015 version of section 381.9861 applied to applicants seeking 

DO licensure under chapter 2016-123, section 3(2). 

B. The 2017 Law 

In a 2017 special session, the legislature amended section 381.986 (the 2017 Law).  Ch. 

2017-232, § 3, Laws of Fla.  As explained below, the 2017 Law repealed the DO Law in its entirety.  

See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law provided for former DOs to receive MMTC 

licenses upon meeting certain statutory requirements2: 

[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 

§ 381.986(8)(a)1, Fla. Stat. (2017). 

The 2017 Law includes many requirements each applicant needs to meet to be eligible for 

MMTC licensure.  See, e.g., §§ 381.986(8), -(9), Fla. Stat. (2017).  But the statutory requirements 

under the 2017 Law are different and much more numerous than those imposed by the DO Law.  

Compare § 381.986, Fla. Stat. (2014), with § 381.986, Fla. Stat. (2017).  For example, the 2017 

Law contains requirements regarding MMTCs’ pesticide use, edibles, chemicals used in 

processing, compliance with state and federal waste-management laws, testing for potency and 

                                                 
1 As section 381.986 was not amended in 2015, the 2015 version of that statute is identical to the 
2014 version of the statute.  Therefore, this motion’s references to the “DO Law” also apply to the 
2015 version of section 381.986. 
2 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 
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contaminants, product labeling, security plans, and product transportation.  See §§ 381.986(8)(e)6, 

381.986(8)(e)8, 381.986(8)(e)9, 381.986(8)(e)10.b, 381.986(8)(e)10.c, 381.986(8)(e)10.d, 

381.986(8)(e)10.f, 381.986(8)(f), 381.986(8)(g), Fla. Stat. (2017).  The DO Law contained no such 

requirements.  See generally § 381.986, Fla. Stat. (2014).  The 2017 Law also requires each 

applicant to submit a “diversity plan” that promotes and ensures involvement of minority persons, 

minority business enterprises, and veteran business enterprises in ownership of, management of, 

and employment with MMTCs.  See §§ 381.986(8)(b), 381.986(8)(b)10, Fla. Stat. (2017).  The 

DO Law contained no such requirement.  See generally § 381.986, Fla. Stat. (2014).   

Miller does not allege in its complaint—nor could it truthfully allege—that it has requested 

or applied for MMTC licensure or submitted the application fee for MMTC licensure. 

III. Summary-Judgment Standard 

Summary judgment should be granted when the evidence shows there is no genuine issue 

as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 

Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 

that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 

find for the nonmoving party).  

IV. Legal Standard for Declaratory Relief 

Longstanding Florida law requires a party seeking declaratory relief to show that, among 

other things, 

there is a bona fide, actual, present practical need for the declaration; that 
the declaration should deal with a present, ascertained or ascertainable state 
of facts or present controversy as to a state of facts; . . . and that the relief 
sought is not merely the giving of legal advice by the courts or the answer 
to questions propounded from curiosity. These elements are necessary in 
order to maintain the status of the proceeding as being judicial in 
nature and therefore within the constitutional powers of the courts. 

May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).   
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If a bona fide, actual, present need for declaratory relief cannot be established, the court 

lacks subject-matter jurisdiction.  See, e.g., id.; see also, e.g., Martinez v. Scanlan, 582 So. 2d 

1167, 1170 (Fla. 1991) (“[T]here must be a bona fide need for such a declaration based on present, 

ascertainable facts or the court lacks jurisdiction to render declaratory relief.”).  Thus, where “the 

question posed for adjudication is moot or premature, . . . the proceeding is not judicial in nature 

and therefore not properly within the compass of the Declaratory Judgments Act.”  Ashe v. City of 

Boca Raton, 1343 So. 2d 122, 124 (Fla. 2d DCA 1961). 

Declaratory relief may not be granted where the issues presented are moot, or no longer 

“live.”  See, e.g., DeHoff v. Imeson, 15 So. 2d 258, 259 (Fla. 1943); Montgomery v. Dep’t of Health 

& Rehab. Servs., 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).  This is because “[i]t is the function 

of a judicial tribunal to decide actual controversies by a judgment which can be carried into 

effect, and not to give opinions on moot questions, or to declare principles or rules of law 

which cannot affect the matter in issue.”  Montgomery, 468 So. 2d at 1016 (emphasis added).  

Therefore, a plaintiff seeking declaratory relief must show that some useful purpose will be served 

by such relief—that is, that the relief will have an actual effect.  See Mountain v. Nat’l Airlines, 74 

So. 2d 574, 576 (Fla. 1954). 

An issue is moot when “a judicial determination can have no actual effect.”  Godwin v. 

State, 593 So. 2d 211, 212 (Fla. 1992) (citation omitted).  A case that was once ripe becomes moot 

where, by a change in circumstances prior to the court’s decision, an intervening event makes it 

impossible for the court to grant the plaintiff any effectual relief.  See, e.g., Montgomery, 468 So. 

2d at 1016.  Put differently, mootness exists where any eventual determination would have no 

effect on the parties.  Id.   

V. DOs are no longer authorized by law. 

As stated in its Second Amended Complaint, Miller requests a judgment declaring that 
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pursuant to chapter 2016-123, section 3(2), Laws of Florida, Miller was and is entitled to be a DO 

under section 381.986, Florida Statutes (2015), and applicable rules or, alternatively, a judgment 

ordering the Department to consider Miller’s 2015 DO application on the merits.  Second Am. 

Compl. at 15.  The Court may not grant Miller’s requested relief, as the DO Law and rules have 

been repealed and DOs are no longer authorized by law.  The Department, as a creature of statute, 

has no legal authority to issue DO licenses or consider 2015 applications for DO licensure. 

Chapter 2017-232, Laws of Florida (the session law that enacted the 2017 Law), provides, 

“Section 381.986, Florida Statutes is amended to read: (Substantial rewording of section.  See s. 

381.986, F.S., for present text.)”  Ch. 2017-232, § 3, Laws of Fla.  “[W]hen the legislature makes 

a complete revision of a subject it serves as an implied repeal of earlier acts dealing with the same 

subject unless an intent to the contrary is shown.”  Oldham v. Rooks, 361 So. 2d 140, 143 (Fla. 

1978).   

Although repeal by implication is not favored, a general law may be 
impliedly repealed, in part or in whole, by a subsequently enacted general 
law, where it appears that there is an irreconcilable conflict between the two 
or that the later enactment was clearly intended to prescribe the only rule 
that should govern the area to which it is applicable or that the later act 
revises the subject matter of the former. 

Alvarez v. Bd. of Trs. of City Pension Fund for Firefighters & Police Officers in the City of Tampa, 

580 So. 2d 151, 153 (Fla. 1991).  “An irreconcilable conflict exists between two statutes when 

there is a positive repugnancy between them or . . . they cannot mutually coexist.”  Leahy–

Fernandez v. Bayview Loan Serv., LLC, 159 F. Supp. 3d 1294, 1300 (M.D. Fla. 2016).   

Here, the 2017 Law and prior versions of section 381.986 do not and cannot mutually 

coexist.  “No question of repeal by implication is involved because the [2017 Law] shows upon its 

face that its purpose was to revise the entire subject by substituting the [2017 Law] for the [DO 

Law].”  Crichlow v. Md. Cas. Co., 156 So. 440, 445–46 (Fla. 1933).  In addition to authorizing 
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MMTCs instead of DOs, the 2017 Law provides for an entirely new and different regulatory 

framework than that set forth in the DO Law.  The new framework imposes numerous requirements 

regarding: 

 pesticide use, § 381.986(8)(e)6, Fla. Stat. (2017); 

 edibles, §§ 381.986(8)(e)8, 381.986(8)(e)9, Fla. Stat. (2017); 

 chemicals used in processing, § 381.986(8)(e)10.b, Fla. Stat. (2017); 

 compliance with state and federal waste-management laws, 
§ 381.986(8)(e)10.c, Fla. Stat. (2017); 

 testing for potency and contaminants, § 381.986(8)(e)10.d, Fla. Stat. (2017); 

 product labeling, § 381.986(8)(e)10.f, Fla. Stat. (2017); 

 security plans, § 381.986(8)(f), Fla. Stat. (2017);  

 product transportation, § 381.986(8)(g), Fla. Stat. (2017);   

 the requirement to submit the diversity plan described above, 
§ 381.986(8)(b)10, Fla. Stat. (2017); and 

 provision for use of full-strength-THC medical marijuana by qualified patients 
with a broader range of illnesses and conditions than was authorized by prior 
laws, § 381.986(1)(f), Fla. Stat. (2017). 

The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 

many more changes and provision for many more MMTC licenses to be issued than the number 

of DO licenses previously allowed, compare § 381.986(8)(a)1–2, Fla. Stat. (2017), with 

§ 381.986(5)(b), Fla. Stat. (2014).  The 2017 Law includes preferences for certain disadvantaged 

businesses applying for MMTC licensure, while the DO Law contained no preferences.  Compare 

§ 381.986(8)(a)2.b–c, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  The 2017 Law 

temporarily limits the number of dispensing facilities allowed per MMTC, while the DO Law 

contained no limit.  Compare § 381.986(8)(a)5, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  

The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 
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many more changes, including changes to those portions of 381.986 that apply to patients and 

physicians.  These changes show the legislature’s intent to revise the entire medical-marijuana 

regulatory framework by substituting the 2017 Law for the DO Law—that is, to repeal the DO 

Law.3 

As a matter of law, the repeal of the DO Law resulted in a legislative repeal of the 

Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 

authorizing statute was no longer in effect.  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 

50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 

automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 

not meaningfully ‘exist.’ ” (citations omitted)). 

Moreover, in a licensing proceeding, the tribunal must apply the law in effect when the 

final determination on licensure is made, not the law in effect when the application is submitted.  

See, e.g., Lavernia v. Dep’t of Prof’l Regulation, Bd. of Med., 616 So. 2d 53, 53–54 (Fla. 1st DCA 

1993) (“Florida follows the general rule that a change in a licensure statute that occurs during the 

pendency of an application for licensure is operative as to the application, so that the law as 

changed, rather than as it existed at the time the application was filed, determines whether the 

license should be granted.”); Bruner v. Bd. of Real Estate, Dep’t of Prof’l Regulation, 399 So. 2d 

4, 5 (Fla. 5th DCA 1981).   

Here, in 2018, the Court must apply the 2018 version of section 381.986, Florida Statutes 

(which is identical to the 2017 Law except for one provision that does not affect this proceeding).  

Compare § 381.986(8)(a)2.b, Fla. Stat. (2018), with 381.986(8)(a)2.b, Fla. Stat. (2017).  The 2018 

version of section 381.986, like the 2017 Law, authorizes licensure of MMTCs, but not DOs.  See 

                                                 
3 These changes also show that chapter 2016-123, Laws of Florida, has been repealed as well. 
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§ 381.986, Fla. Stat. (2018).  Similarly, article X, section 29 of the Florida Constitution (the 

medical-marijuana amendment) grants the Department power to register MMTCs, but not DOs.  

See generally art. X, § 29, Fla. Const.  Indeed, there is no law currently in effect that authorizes 

DO licensure or authorizes a DO to cultivate, process, and dispense medical marijuana.  

Additionally, and as alleged in the complaint, see generally Compl., the DO application Miller 

submitted in 2015 addressed only the DO Law’s requirements for DO licensure, not the 2017 

Law’s requirements for MMTC licensure, as MMTCs were not contemplated by any law in 2015.  

And because the 2017 Law’s MMTC requirements are different than the DO Law’s DO 

requirements, Miller’s application could not possibly render Miller eligible for MMTC licensure. 

Simply stated, DO licenses are no longer authorized by any law, as the law authorizing 

DOs was repealed.  Now, under the 2017 Law, only MMTCs—not DOs—can be authorized to 

cultivate, process, and dispense medical marijuana.  See generally § 381.986, Fla. Stat. (2017).  

Miller does not seek or allege it is entitled to licensure as an MMTC.  There is no allegation (and 

none could be truthfully pleaded) that Miller has requested licensure from the Department as an 

MMTC under the 2017 Law.  Miller simply alleges a right to a DO license under a now-repealed 

law.   

VI. Because DOs are no longer authorized by law, Miller fails to state a cause of action and 
the Court lacks subject-matter jurisdiction. 

Summary judgment in the Department’s favor is required here.  The issues Miller raises 

have become moot, making it impossible for the Court to grant Miller any effectual relief, see 

Montgomery, 468 So. 2d at 1016.  DOs are no longer authorized by law.  And courts may not order 

parties to do something unlawful, useless, or impossible.  See, e.g., Kaiser Steel Corp. v. Mullins, 

455 U.S. 72, 77 (1982); Reliable Salvage & Towing, Inc. v. One 55' Californian, Case No. 2:13-

cv-248-FtM-29UAM, 2013 WL 1216337, at *2 (M.D. Fla. July 15, 2013) (stating that court will 
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not order party to produce witnesses party does not control); Sowell v. GEICO Casualty Ins. Co., 

Case No. 3:12cv226/MCR/EMT, 2013 WL 11521846, at *2 (N.D. Fla. May 28, 2013) (stating that 

court will not order party to produce documents party does not possess); de Pasquale v. Rolex 

Watch U.S.A., Inc., Case No. 87-0802-CIV-DAVIS, 1988 WL 117402, at *2 (S.D. Fla. Mar. 15, 

1988); Butler v. Coral Volkswagen, Inc., 629 F. Supp. 1034, 1041 (S.D. Fla. 1986) (stating that 

court will not order party to reinstate employee who is physically unable to perform work); Myers 

v. Hawkins, 362 So. 2d 926, 929 (Fla. 1978) (“The courts will not require parties to engage in a 

series of useless acts.”).   

Miller cannot “show that some useful purpose will be served by” the requested relief, see 

Kendrick v. Everheart, 390 So. 2d at 59.  The Court cannot enter a “judgment in [Miller’s] favor 

declaring that [Miller] was and is entitled to be a DO under §381.986 and applicable rules [or] in 

the alternative, ordering the Department to consider [Miller’s 2015] application [for DO licensure] 

on its merits,” Second Am. Compl. at 15.  Thus, Miller lacks a bona fide, actual, present need for 

declaratory relief and fails to state a cause of action, and the Court lacks subject-matter jurisdiction. 

VII. Miller failed to exhaust mandatory administrative remedies. 
 

Summary judgment in favor of the Department must be granted because Miller failed to 

exhaust mandatory administrative remedies.  The Department incorporates and restates as if fully 

set for here the Department’s Motion for Summary Judgment dated and filed May 8, 2017.4  A 

copy of that motion is attached as Exhibit A.  As additionally support, the Department relies on 

the deposition testimony of Christopher Bryant and Anthony Ardizzone.  The Bryant deposition 

transcript is attached as Exhibit B.5  

                                                 
4 The May 8, 2017, motion is hereby renewed as well. 
5 The Ardizzone deposition is currently being transcribed.  The Department will file this transcript 
as soon as it receives the transcript. 
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VIII. Conclusion 

For the reasons stated above, the Department requests that the Court enter final summary 

judgment in the Department’s favor, plus grant such other relief as the Court deems appropriate. 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 

EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant. 
       / 
 

THE DEPARTMENT’S MOTION FOR FINAL SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 

 
Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 

of Health, moves for final summary judgment in its favor.   

I. INTRODUCTION 

This action concerns the Department’s denial of an application by Plaintiff Edward Miller 

& Son, Inc. (Miller), to become a low-THC cannabis dispensing organization.  Florida law is well 

settled that the administrative review process established by the legislature in chapter 120, Florida 

Statutes, may not be supplanted by a circuit court proceeding.  As the undisputed material facts 

show, the administrative review process applies to the Department’s denial of Miller’s application, 

and Miller has never sought review of the license denial through the mandatory administrative 

review process.  Summary judgment should be entered against Miller for failure to exhaust the 

legislatively mandated administrative remedies. 
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II. PROCEDURAL POSTURE 

On March 25, 2016, Miller filed its initial complaint in this action.  Before serving the 

Department with process, Miller filed an amended complaint.  After Miller formally served 

process, the Department filed a motion to dismiss the amended complaint, arguing, among other 

things, that Miller had failed to exhaust administrative remedies.  After a hearing on the motion to 

dismiss, the Court denied the motion and noted that the matter may be better resolved through a 

motion for summary judgment.  See Order on Mot. to Dismiss and on Mot. to Intervene at 2.  In 

light of the arguments the Department raised at the hearing, the Court offered Miller leave to file 

a second amended complaint, which Miller accepted.1  Id.  After the second amended complaint 

was filed, the Department filed its answer and defenses.  By this motion, the Department seeks 

summary judgment based on its first, second, and eleventh defenses of lack of subject matter 

jurisdiction and failure to exhaust administrative remedies. 

III. SUMMARY JUDGMENT STANDARD 

 Summary judgment should be granted when the evidence shows there is no genuine issue 

as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 

Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 

that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 

find for the nonmoving party).  

  

1 Miller filed a motion to strike the Department’s defenses 3 through 8.  The parties agreed that 
the Department could amend.  On February 27, 2017, the Department filed its Amended Answer 
and Defenses to the Second Amended Complaint. 



IV. UNDISPUTED, MATERIAL FACTS 

A. The Compassionate Medical Cannabis Act and Dispensing Organization Approval  

Through the Compassionate Medical Cannabis Act of 2014, the legislature legalized the 

licensed cultivation, processing, and dispensing of low-THC cannabis for qualified patients who 

suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; Second Am. Compl ¶ 7.  

The Act, codified as amended at section 381.986, Florida Statutes, and other statutes, directed the 

Department to authorize five “dispensing organizations” (DOs) — one in each of five regions: 

Northwest, Northeast, Central, Southeast, and Southwest Florida.  § 381.986(5)(b), Fla. Stat. 

(2015)2; Second Am. Compl. ¶ 8.  The Act set forth a general framework for an application process 

where the Department would determine which statutorily qualified applicant was the most 

dependable and most qualified for each region.  See § 381.986(5)(b), Fla. Stat.; Second Am. 

Compl. ¶¶ 10, 11.   

The Act also empowered the Department to adopt rules to implement the Act.  See 

§ 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and formally 

adopted detailed rules implementing the application, selection, and regulatory processes for DOs.  

Fla. Admin. Code Ch. 64-4; Second Am. Compl.¶¶ 12, 13.  The rules include an application form 

to be completed per the detailed instructions in the rule text and in the application form itself.  See 

Fla. Admin. Code R. 64-4.002; Second Am. Compl. ¶ 13. 

The rule text and application form expressly provided a 5:00 p.m. deadline for submittal of 

applications, including the $60,063 application fee: 

The completed application form must include the following: 

2 The 2015 version of the Compassionate Medical Cannabis Act applies in this proceeding as that 
version was in effect during the DO licensing process.  All citations to any statute in this motion 
are to the 2015 version unless otherwise noted. 



(1) An initial application fee of $60,063.00. 

. . . 

(5) Any “Application for Low-THC Cannabis Dispensing Organization Approval” 
and all required exhibits and supporting documents shall be delivered to the Agency 
Clerk of the Department of Health physically located at 2585 Merchants Row 
Boulevard in Tallahassee, Florida, no earlier than 10:00 a.m. (Eastern Time), on the 
effective date of this rule and no later than 5:00 p.m. (Eastern Time), 21 calendar 
days after the effective date of this rule. 

Fla. Admin. Code R. 64-4.002(1), -(5) (emphasis added); Second Am. Compl. ¶¶ 13, 14.  The rules 

became effective on June 17, 2015, see Fla. Admin. Code R. 64-4.002, making the applications 

due no later than 5:00 p.m. on July 8, 2015; Second Am. Compl. ¶ 14.  Notably, the application 

process for the five licenses was a one-time event because the Department was limited by law to 

approving only one applicant per region.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code 

R. 64-4.002(5)(b).  The application process that commenced in July 2015 was the only application 

opportunity allowed by law.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code R. 64-4.002(5) 

(setting one-time deadline to submit applications).  And because the applicants were applying for 

an exclusive license in each region, applications had to be comparatively evaluated by region — 

that is, each applicant in a given region was compared to the other applicants in that region to 

determine which was best.  See, e.g., Fla. Admin. Code R. 64-4.002(5)(b); Second Am. Compl.  ¶ 

17; Bax Aff. ¶¶ 5, 8, 16a & Ex. 2 [McCrory’s Sunny Hill Nursery, LLC, v. Dep’t of Health, DOAH 

Case No. 15-7275 [hereinafter McCrory’s I], Order Regarding Impact of Ch. 2016-123 at 3, 4] 

(Bax affidavit and exhibits attached as Exhibit A). 

B. Miller submitted its application after the deadline. 

More than two dozen applicants submitted applications before the 5:00 p.m. deadline.  See 

Bax Aff. ¶ 5.  Miller was not one of those applicants.  See Second Am. Compl. ¶ 29; Bax Aff. ¶¶ 

5, 6.  Instead, Miller delivered a “thumb drive” purporting to contain its application at 5:27 p.m. 



— after the deadline set forth by law.  See Second Am. Compl. ¶ 29; Bax Aff. ¶ 6.  The application 

fee required by law to be submitted as part of the application was not delivered by Miller until the 

next day, July 9, 2015.  Bax Aff. ¶ 6; see also Second Am. Compl. ¶ 29.  Miller was seeking to 

apply for the exclusive license in the Southeast region.  Bax. ¶ 6.  Putative intervenor Costa Nursery 

Farms, LLC, was among the five applicants that timely submitted an application for the Southeast 

region.  Bax Aff. ¶ 9.   

By certified letter dated July 16, 2015, the Department notified Miller that its application 

was rejected as untimely (the Rejection Letter).  Bax Aff. ¶ 7 & Ex. 1; Second Am. Compl. ¶ 30.  

This letter contained the following notice of rights: 

A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence.  The mailing address for the Agency Clerk is 4052 Bald 
Cypress Way, BIN #A02, Tallahassee, Florida 32399-1703.  The physical address 
is 2585 Merchants Row Blvd., Tallahassee, FL 32399-1703.  The Agency Clerk’s 
facsimile number is (850) 413-8743. 

Mediation is not available as an alternative remedy. 

The failure of any person to file a petition for hearing within 21 days from receipt 
of this agency action will constitute a waiver of that person’s right to an 
administrative hearing. 

 Bax Aff. ¶ 7 & Ex. 1.   

By letter dated November 23, 2015, the Department notified Costa that as its application 

received the highest score in the Southeast Region, it was approved as that region’s exclusive DO.  

See Bax. Aff ¶ 9.  The approval letters for all five regional DOs were promptly posted to the 

Department’s website, which is available to the public at large.  Bax Aff. ¶ 9.  

To this day, Miller has not filed any petition with the Department seeking an administrative 

hearing under chapter 120, Florida Statutes, regarding the Department’s rejection of Miller’s 



application or approval of Costa’s application.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.  

Instead, on March 25, 2016, almost eight months after the Rejection Letter was sent, Miller 

initiated this circuit court action seeking a judicial declaration that it was entitled to the DO license 

in the Southeast Region.  See generally Compl. 

V. SUMMARY OF ARGUMENT 

Summary judgment should be granted for the Department because Miller has not exhausted 

the required administrative remedies process.  The Administrative Procedure Act (APA) is the 

mechanism established by the legislature to challenge state agency decisions, such as denial of an 

application to become a DO.  Exhaustion of administrative remedies is mandatory, with limited 

exception.  No exception to the APA applies here, as the APA provides an adequate remedy and 

Miller does not challenge the facial constitutionality of any law.   

Chapter 2016-123 does not override the APA expressly or implicitly.  Rather, the provision 

on which Miller relies was simply the legislature’s attempt to remedy its frustration with pending 

administrative challenges potentially holding up the dispensing of much-needed treatment to ill 

children, while honoring the due process rights of denied applicants whose administrative petitions 

were pending to pursue those challenges to completion through the APA. 

Finally, as compelled by well-settled law, this Court should defer to the Department’s 

interpretation of chapter 2016-123 because the Department is the agency charged with 

implementing and enforcing that law, the Compassionate Medical Cannabis Act, and the DO 

licensing rules — all of which give the Department reasonable discretion in approving and 

rejecting applications for the few available DO licenses. 

  



VI. ARGUMENT 

A. The legislature enacted the APA to be the mechanism to challenge agency decisions 
such as the Department’s DO licensing decisions. 

The Florida Legislature established the APA as the process for challenging executive 

agency decisions such as the denial of a license application.  See ch. 120, Fla. Stat.  The APA 

provides a mechanism to file a petition, take discovery, present evidence, and have grievances 

heard — in other words, for a party to exercise its right to due process — in an administrative 

forum.  See, e.g., §§ 120.569, 120.57, Fla. Stat.; Citizens of State v. Fla. Pub. Serv. Comm’n, 146 

So. 3d 1143, 1154 (Fla. 2014).  That the APA affords all affected persons due process is well 

established: 

[T]he legislature may determine by what process and procedure legal rights may be 
asserted and determined provided that the procedure adopted affords reasonable 
notice and a fair opportunity to be heard before rights are decided.  In the 
administrative arena, due process requirements are found in chapter 120, Florida 
Statutes, the Florida Administrative Procedure Act . . . .   

The APA was intended to simplify the administrative process . . . , thereby insuring 
that the public would receive due process and significantly improved fairness of 
treatment. . . . 

Citizens, 146 So. 3d at 1154 & n.6 (some alterations in original) (internal quotation marks and 

citations omitted).   

As an executive branch agency, the Department is generally subject to the APA for matters 

that constitute “agency action.”  § 120.52(1), Fla. Stat. (defining which government entities are 

subject to APA).  A decision to approve or deny a license or permit application3 is the type of 

“agency action” that is to be reviewed under the APA.  See § 120.52(2), Fla. Stat. (defining agency 

action subject to APA); § 120.569, Fla. Stat.; see also, e.g., Carter v. Fla. Dep’t of Fin. Servs., 117 

3 Whether deemed a license or a permit, the Department’s decision to approve or reject a DO 
application is agency action. 



So. 3d 476 (Fla. 1st DCA 2013) (reviewing agency final order denying application for adjuster’s 

license); Pershing Indus., Inc. v. Dep’t of Banking & Fin., 581 So. 2d 991 (Fla. 1st DCA 1991) 

(reviewing agency final order approving cemetery license).  Upon receiving notice from an agency 

of agency action, an affected party may avail itself of the robust arsenal of rights provided by the 

APA.  See Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580, 590 (1st DCA 1977).   Indeed, the APA 

subjects every agency action to immediate or potential scrutiny; which assures 
notice and opportunity to be heard on virtually every important question before an 
agency; which provides independent hearing officers as fact finders in the 
formulation of particularly sensitive administrative decisions; which requires 
written findings and conclusions on impact issues; which assures prompt 
administrative action; and which provides judicial review of final, even 
interlocutory orders, affecting a party’s interest.  
 

Id.   

The Department’s decision to deny or reject Miller’s DO license application is precisely 

the type of decision for which the APA was designed.  See, e.g., id.; Bankers Ins. Co. v. Fla. 

Residential Prop. & Cas. Joint Underwriting Ass’n, 689 So. 2d 1127, 1129 (Fla. 1st DCA 1997). 

B. The Department provided Miller with the required “point of entry” to APA 
proceedings. 

To protect parties from unknowingly waiving their due process rights, the APA requires 

agencies to follow certain procedural steps to notify affected persons of agency action.  When an 

agency takes agency action, the agency must (1) inform the affected party of the agency’s action 

or decision, (2) inform the party of any administrative hearing or judicial review that is available 

under APA, and (3) inform the party of the procedure that must be followed to obtain the hearing 

or judicial review, including the time limits that apply.  See §§ 120.569(1), 120.60(3), Fla. Stat.  

This is known in administrative law as a “point of entry.”  See, e.g., Gulf Coast Home Health 

Servs. of Fla., Inc. v. Dep’t of Health & Rehab. Servs., 515 So. 2d 1009, 1011 (Fla. 1st DCA 1987).   



The Rejection Letter the Department provided to Miller is as clear a point of entry as any 

agency can provide to an affected party.  Not only did the letter inform Miller that its application 

was rejected and why, but the letter explicitly notified Miller of its right to challenge the 

Department’s decision through the APA: 

A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence. . . .  

See Bax Aff. ¶ 7 & Ex. 1.  The Rejection Letter explained where the petition must be filed and the 

deadline for filing.  See Bax Aff. ¶ 7 & Ex. 1.  In short, the letter satisfied all APA requirements 

to provide a point of entry.  And Miller acknowledged as much when it corresponded with the 

Department several weeks after the Rejection Letter was sent: “As you may have learned by now, 

Ed Miller and Sons [sic] did not file a petition challenging the Department’s decision to reject its 

application . . . .”  Bax Aff. ¶ 21 & Ex. 7 [Email from M. Christopher Bryant, of Miller, Oertel, 

Fernandez, Bryant & Atkinson, P.A., Counsel for Miller, to Amanda Bush, Sr. Atty., Off. of the 

Gen. Counsel, Dep’t of Health (Aug. 10, 2015, 10:58 EST)].  Thus, the Department met its 

obligations under the APA, and Miller elected not to challenge the Department’s decision through 

the APA process.  See, e.g., Second Am. Compl. ¶ 69.  In fact, Miller does not contend in the 

Second Amended Complaint that it ever filed a formal petition under the APA challenging the 

Department’s action contained in the Rejection Letter.  See generally Second Am. Compl. 

C. Exhaustion of administrative remedies is not a choice, but a requirement. 

Parties affected by executive agency action must exhaust administrative remedies to obtain 

relief.  See, e.g., Willis, 344 So. 2d at 590; see also, e.g., City of Sunny Isles Beach v. Publix Super 

Markets, Inc., 996 So. 2d 238, 238–39 (Fla. 3d DCA 2008) (noting that “it is the law of this state, 



for good and salutary reasons relating to both respect for the administrative process and judicial 

efficiency, that, with rare exception relating usually to matters not cognizable in the circuit court, 

a party cannot resort to the courts for a decision until administrative remedies are exhausted” and 

holding that circuit court exceeded jurisdiction in considering declaratory judgment claim); 

Pushkin v. Lombard, 279 So. 2d 79, 80 (Fla. 3d DCA 1973) (reversing declaratory judgment 

because lower court exceeded jurisdiction where plaintiffs sought declaratory judgment construing 

their rights before exhausting administrative process).   

Indeed, more than 50 years ago, the Florida Supreme Court declared that “where an 

administrative remedy is provided by statute, relief must be sought by exhausting this remedy 

before the courts will act.”  Odham v. Foremost Dairies, Inc., 128 So. 2d 586, 593 (Fla. 1961).  

The court warned that “promiscuous intervention by the courts in the affairs of these administrative 

agencies except for the most urgent reasons would inevitably result in the dethronement of the 

[executive agencies] and the substitution of the courts in their place and stead.”  Id.  Since that 

decision, the court has continued to affirm this doctrine.  See, e.g., Key Haven Associated Enters. 

v. Bd. of Trs. of the Internal Improvement Tr. Fund, 427 So. 2d 153, 157 (Fla. 1982) (“Judicial 

intervention in the decision-making function of the executive branch must be restrained in order 

to support the integrity of the administrative process and to allow the executive branch to carry out 

its responsibilities as a co-equal branch of government.”). 

After the APA was substantially rewritten in 1974, the First District Court of Appeal — in 

the seminal exhaustion-of-administrative-remedies decision Department of General Services v. 

Willis — acknowledged not only the “wealth of Florida precedent requiring judicial deference to 

administrative remedies,” but also that the 1974 revisions provided an “impressive arsenal of 

varied and abundant remedies for administrative error” such that courts should give even “greater 



judicial deference to the legislative scheme [of the APA].”  Willis, 344 So. 2d at 589–90.  That 

court has repeatedly applied the doctrine of exhaustion to mandate dismissal or judgment against 

parties that file circuit court actions before exhausting administrative remedies.  See id.; see also, 

e.g., Cmtys. Fin. Corp. v. Fla. Dep’t. of Envtl. Reg., 416 So. 2d 813, 816 (Fla. 1st DCA 1982) (“It 

is now well settled that where adequate administrative remedies are available, it is improper to 

seek relief in the circuit court before those remedies are exhausted.”); Bankers Ins., 689 So. 2d at 

1129 (finding that plaintiff was required to exhaust administrative remedies because “circuit court 

intervention is never justified unless agency action is unmistakably and irretrievably in excess of 

delegated power”).  The other district courts of appeal have done the same.  See, e.g., Fla. Dep’t 

of Agric. & Consumer Servs. v. City of Pompano, 792 So. 2d 539, 548 (Fla. 4th DCA 2001) (“In 

summary, Appellees’ right to judicial review rested in this court or in the Division of 

Administrative Hearings, rather than in circuit court.”); Dep’t of Envtl. Prot. v. PZ Constr. Co., 

633 So. 2d 76, 79 (Fla. 3d DCA 1994) (reversing injunction and directing trial court to dismiss 

action for failure to exhaust administrative remedies).  In sum, whether treated as jurisdictional or 

as a doctrine of judicial restraint, all Florida appellate courts have agreed that exhaustion is 

mandatory.  See, e.g., City of Sunny Isles Beach, 996 So. 2d at 238–39 (treating exhaustion doctrine 

as jurisdictional). 

Here, it is undisputed that Miller has failed to exhaust its administrative remedies; indeed, 

Miller did not even attempt to invoke its rights under the APA after receiving the Rejection Letter.  

See Willis, 344 So. 2d at 592 (“The proper way for a substantially affected person to invoke a 

formal or informal 120.57 hearing is simplicity itself: he asks the agency for it.”); see also Bax 

Aff. ¶ 15; Second Am. Compl. ¶ 69.  And because the APA plainly applies to the Department’s 

rejection of Miller’s license application, the Court should enter a final judgment of dismissal for 



failure to exhaust administrative remedies.  See, e.g., Cmtys. Fin. Corp., 416 So. 2d at 817 

(reversing summary judgment in favor of plaintiff and directing trial court to dismiss action where 

plaintiff did not exhaust administrative remedies). 

D. The extraordinary exceptions to APA exhaustion do not apply here as the APA 
provides the type of relief Miller seeks. 

With administrative exhaustion as the unquestionable rule, Miller must establish a 

judicially recognized exception to APA exhaustion.  Ultimately, to avoid the exhaustion doctrine, 

Miller must prove that the APA itself does not provide a mechanism for redress and review of the 

Department’s rejection of Miller’s application.  These efforts fail, however, because the APA was 

and is designed to address the very type of agency action of which Miller complains.   

1. The Willis Exceptions 

In Willis, the First District explained that the exhaustion doctrine may be avoided only 

where the APA itself provides no remedy for the alleged wrongful government action.  See Willis, 

344 So. 2d at 589–92.  The Willis court set forth five criteria, one of which a plaintiff must establish 

to avoid application of the exhaustion doctrine: 

1) A lack of general authority in the agency and that the APA has no remedy for 
it; or  
 

2) Illegal conduct by the agency and the APA cannot remedy the illegality; or 
 
3) The agency’s ignorance of the law, the facts, or the public good and the APA 

provides no remedy for it; or 
 
4) The agency ignores or refuses to recognize a person’s substantial interests, or 

refuses to afford a hearing, or otherwise recognize that the grievance is 
cognizable under the APA; or 

 
5) Some other compelling reason otherwise why the APA does not avail the person 

of his grievance. 
 



id. at 591; see also Criterion Ins. Co. v. Dep’t of Ins., 458 So. 2d 22, 27 (Fla. 1st DCA 1984) 

(considering Willis criteria and affirming dismissal of complaint for failure to exhaust 

administrative remedies).  At the heart of each criterion is that the APA cannot remedy or correct 

the alleged improper agency conduct.  See Willis, 344 So. 2d at 591.  A short explanation of how 

the APA operates demonstrates the APA can and does remedy application denials such as the one 

challenged here.  

The APA provides a mechanism to file a petition, much like a state court complaint, when 

the petitioner may request a formal or informal hearing4 under section 120.57, Florida Statutes.  

See Willis, 344 So. 2d at 592.  If a formal hearing is sought, the petition must allege the material 

facts that are disputed and that should compel a different result.  See §§ 120.569(2)(c)–(d), 

120.57(1), Fla. Stat.; Fla. Admin. Code R. 28-106.201(2)(d).  When a petition alleges disputed 

material facts, the agency sends the petition to the Florida Division of Administrative Hearings 

(DOAH) for assignment of the matter to an impartial hearing officer known as an administrative 

law judge.  See  §§ 120.569(2)(a), 120.57(1), Fla. Stat.  While at DOAH, all parties have full use 

of the discovery tools set forth in the Florida Rules of Civil Procedure.  See § 120.569(2)(f), Fla. 

Stat.; Fla. Admin. Code R. 28-106-206. 

After a reasonable discovery period, the administrative law judge conducts a formal 

hearing, much like a bench trial, where arguments and evidence are presented.  See §§ 

120.569(2)(f)–(i); 120.57(1)(a)–(d), Fla. Stat.; Fla. Admin. Code R. 28-106.211–.213.  The 

administrative law judge then resolves the factual disputes and issues a written recommended 

decision or disposition.  See § 120.57(1)(k), Fla. Stat.  The agency, which maintains final order 

4 In administrative law, the terms “formal hearing” and “informal hearing” are used to describe 
hearings under sections 120.57(1) and 120.57(2), Florida Statutes, respectively. 



authority, may adopt, modify, or reject the recommendation within the circumscriptions of the 

APA.  See § 120.57(1)(k)–(l), Fla. Stat.  The agency may stay with its initial decision or it may be 

persuaded to change that initial decision.  See § 120.57(1)(l), Fla. Stat.  For example, an agency 

may be persuaded to change its initial decision from denial of a license to approval of a license.  

See, e.g., Bax Aff. Ex. 2 [McCrory’s I, Fin. Order at 1] (approving DO license to applicant whose 

application the Department initially denied).  

Perhaps most importantly here, the agency’s final decision is then subject to judicial 

scrutiny and review.  Indeed, the APA grants Florida’s district courts of appeal exclusive 

jurisdiction to review a state agency’s final order.  See § 120.68(1), Fla. Stat. (2016) (“A party who 

is adversely affected by final agency action is entitled to judicial review.”); § 120.68(2), Fla. Stat. 

(2016) (“Judicial review shall be sought in the appellate district where the party maintains its 

headquarters or where a party resides or as otherwise provided by law.”); see also Willis, 344 So. 

2d at 589.  A district court of appeal may, for example, (1) order agency action required by law; 

(2) order agency exercise of discretion when required by law; (3) set aside agency action; (4) 

remand the case for further agency proceedings; or (5) decide the rights, privileges, obligations, 

requirements, or procedures at issue between the parties.   § 120.68(6)(a)1, Fla. Stat. (2016).  The 

court also may order such ancillary relief as the court finds necessary to redress the effects of 

official action wrongfully taken or withheld.  § 120.68(6)(a)2, Fla. Stat. (2016). 

2. Miller cannot satisfy the Willis criteria. 

None of the Willis criteria can be satisfied here because, as explained above, the APA 

provides a robust arsenal to remedy the denial of Miller’s application and ultimately have a district 

court of appeal review any Department final order.  See Willis, 344 So. 2d at 590; Criterion, 458 

So. 2d at 25–26.  Indeed, other applicants whose applications were denied filed challenges under 

the APA.  Bax Aff. ¶¶ 10, 11.  One successfully secured a change in the Department’s original 



decision and was granted a DO license.  See Bax Aff. ¶ 13 & Ex. 2 [McCrory’s I, Fin. Order].  

Another did not and is now seeking judicial review in the First District Court of Appeal.  See Bax. 

Aff. ¶ 13 & Ex. 3 [Loop’s Nursery & Greenhouses, Inc. v. Dep’t of Health, DOAH Case Nos. 15-

7274 / 16-002614 [hereinafter Loop’s], Not. of Appeal].  But in each instance the applicant 

proceeded under the APA, and each instance makes manifest that the APA affords an adequate 

remedial process for denial of a DO application.  Because the APA provides an adequate remedy 

to Miller and none of the Willis factors can defeat this fact, the Court’s inquiry should end here. 

Further, none of the Willis criteria can be satisfied here for additional, individual reasons.  

Miller cannot establish the first and second criteria — that the Department lacks general authority 

for its action or acted illegally, respectively — because then no applicant could legally become a 

DO.  For Miller to meet these criteria, the Court would need to find that in denying Miller’s 

application, the Department acted “without any colorable legal authority, either because the statute 

it would implement is unconstitutional (however construed) or because the statute plainly has no 

application . . . .”  Fla. Marine Fisheries Comm’n v. Pringle, 736 So. 2d 17, 23 (Fla. 1st DCA 

1999) (finding that circuit court erred in denying motion to dismiss for failure to exhaust 

administrative remedies).  The statute governing the application process is section 381.986.  See 

§ 381.986(5)(b), Fla. Stat.  Miller does not and could not contend that statute is unconstitutional,5 

see generally Second Am. Compl., as then there would be no mechanism for becoming a DO and 

Miller’s requested relief could not occur.  Indeed, the Second Amended Complaint is replete with 

allegations about the Department’s extensive authority under statute and corresponding rules to 

consider and reject or approve an application.  See, e.g., Second Am. Compl. ¶¶ 8–10, 12–17.  The 

5 There is an exception to exhaustion where a plaintiff alleges a statute is facially unconstitutional.  
That exception is addressed in section VI.D.3, below. 



very relief Miller seeks in its ad damnum clause is a declaration that the Department be ordered to 

issue a license to Miller under the Department’s governing statute and applicable rules.  Second 

Am. Compl. at 15; see also Willis, 344 So. 2d at 583–93 (issuing writ of prohibition to circuit court 

enjoining further proceeding in declaratory judgment action because plaintiff failed to exhaust his 

remedies under APA in case that sought coercive relief against executive agency).  Thus, Miller 

invokes the Department’s authority under governing statutes and rules. 

 Moreover, Miller does not allege the Department lacks statutory authority or acted outside 

its statutory authority in considering, approving, and rejecting DO applications.  See generally 

Second Am. Compl.  To the contrary, Miller argues that the Department’s authority and discretion 

under section 381.986 was not exercised to Miller’s liking.  See generally Second Am. Compl.  

That is insufficient to avoid the APA.  See Cmtys. Fin., 416 So. 2d at 816–17 (finding that 

declaratory judgment action must be dismissed for failure to exhaust APA remedies because action 

“undermine[d] the very purposes of the APA, for it presuppose[d] that a circuit court is a more 

appropriate forum for resolution of disputes which are particularly within the administrative 

agency’s expertise”).   

Moreover, to successfully invoke the first or second Willis criterion, Miller must establish 

that the Department’s action is “unmistakably and irretrievably in excess of delegated power” and 

that the APA cannot remedy the action.  See Bankers Ins., 689 So. 2d at 1129.  But section 381.986 

provides that the “Department shall . . . authorize the establishment of five dispensing 

organizations to ensure reasonable statewide accessibility and availability [of low-THC cannabis], 

one in each of the following regions: northwest Florida, northeast Florida, central Florida, 

southeast Florida, and southwest Florida.”  § 381.986(5)(b), Fla. Stat.; see also Second Am. 

Compl. ¶ 8.  That section goes on to instruct the Department to adopt rules to implement its DO 



licensing powers.  See § 381.986(5)(d), Fla. Stat.; see also Second Am. Compl. ¶¶ 12–17.  The 

Department implemented those rules as Florida Administrative Code chapter 64-4, Fla. Admin. 

Code Ch. 64-4; Second Am. Compl.  ¶ 12, and the rules have been upheld as valid, see Bax. Aff. 

¶ 20 & Ex. 6 [Baywood Nurseries Co. v. Dep’t of Health, DOAH Case No. 15-1694RP, Fin. Order].  

The rules provide the procedures for accepting and evaluating applications, including when to 

reject applications.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶13–17.  

Thus, the Department was empowered to consider applications and reject those not adhering to the 

DO licensing statute or rules.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶ 

13–17.  If an applicant does not agree with the result, the APA provides an adequate and robust 

process to remedy the grievance.  See, e.g., Cmtys. Fin., 416 So. 2d at 816–17; Willis, 344 So. 2d 

at 589–90.  Therefore, Miller cannot satisfy the first two Willis criteria. 

Miller cannot establish the third Willis criterion — that the Department was ignorant of the 

law, the facts, or the public good.  As explained above, the Department is the only state agency 

empowered to regulate Florida’s DO program, which the legislature necessarily created for the 

public good.  See § 381.986, Fla. Stat.; Second Am. Compl.  ¶¶ 7–9; see also, e.g., Bax Aff. Ex. 3 

[Loop’s, Rec. Order ¶ 45, adopted in and incorporated by reference by Fin. Order at 33]  (finding 

that low-THC, high-cannabidiol marijuana “can have enormously successful results in children 

with significant medical conditions.  The stories of how this drug has helped children overcome 

debilitating seizure activity were miraculous in nature. . . .”).  No other state or local agency has 

more knowledge of or delegated power over the DO program, see § 381.986, Fla. Stat.  The 

Department received more than two dozen applications, which were carefully evaluated by 

Department evaluators.  Bax. Aff. ¶¶ 5, 8 & Ex. 3 [Loop’s, Rec. Order ¶ 22]; Fla. Admin. Code R. 

64-4.002(5); Second Am. Compl. ¶ 16.  The Department participated in three full evidentiary 



hearings at DOAH where dozens of experts testified as to a range of topics relating to the 

applications. 6  Bax Aff. ¶ 12.  Those proceedings by definition require the Department, through 

its final orders, to apply the Compassionate Medical Cannabis Act to the facts and protect the 

overall public health in this state.  See PZ Constr., 633 So. 2d at 79 (ordering circuit court to 

dismiss action for failure to exhaust APA remedies as “case involved complexities of public health 

and environmental safety which fall squarely within the expertise of the Department”).  And the 

Department currently regulates seven DOs across the state.  Bax Aff. ¶ 14.  Any assertion that the 

Department is ignorant of the law or facts regarding the state’s DO program is meritless. 

Miller cannot establish the fourth Willis criterion — that the Department ignored or refused 

to recognize Miller’s substantial interests, refused to afford Miller a hearing, or otherwise refused 

to recognize that Miller’s grievance is cognizable under the APA — as Miller never filed a petition 

under the APA.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.    Moreover,  the Department 

has acknowledged every petition filed by an entity challenging the denial of a DO application.  

Bax Aff. ¶ 15.  Some applicants were unsuccessful at changing the Department’s mind and are 

obtaining judicial review, see, e.g., Bax Aff. Ex. 3 [Loop’s, Notice of Appeal], and some 

successfully persuaded the Department to reverse course, see Bax Aff. Ex. 2 [McCrory’s I, Fin. 

Order].  Had  Miller simply filed a timely petition it, too, would have enjoyed the full panoply of 

APA rights. 

6 These evidentiary hearings were held in the cases Loop’s Nursery & Greenhouses, Inc. v. 
Department of Health, DOAH Case Number 15-7274; McCrory’s Sunny Hill Nursery, LLC v. 
Department of Health, DOAH Case Number 15-7275; In re: Licensure of the Low-THC Cannabis 
Dispensing Organization for the Southwest Region, DOAH Case Numbers 15-7269 to 15-7272 
(the Tornello and Ruskin consolidated proceeding). 



Finally, Miller cannot establish the fifth Willis criterion — that there is some other 

compelling reason why the APA does not avail Miller of its grievance.  As explained above in 

detail, the APA is the vehicle to redress grievances like Miller’s.    

3. The “Facial Constitutionality of a Statute” Exception 

Another exception to the exhaustion doctrine recognized in Willis allows a plaintiff to 

challenge the facial constitutionality of a statute without exhausting administrative remedies.  Key 

Haven, 427 So. 2d at 157.  As the Florida Supreme Court has explained, there are three types of 

constitutional challenges that may be raised in the context of executive agency actions: (1) the 

facial unconstitutionality of a statute authorizing agency action; (2) the facial unconstitutionality 

of an agency rule implementing a statute; and (3) the unconstitutionality of agency action 

implementing a constitutional statute or rule, known as an “as-applied challenge.”  Id.   

Of these three, only the first — a challenge to the facial unconstitutionality of a statute 

authorizing agency action — is an exception to the APA exhaustion doctrine.  See id. at 157–58.  

This makes sense, of course, because executive agencies lack the power to declare a statute 

unconstitutional; only courts have that power, see id. at 157.  Requiring exhaustion would be futile 

because an executive agency (including DOAH) is powerless to grant relief.  Id. 

In contrast, the administrative process must be exhausted when challenging the 

constitutionality of an agency rule or when pursuing an as-applied constitutional challenge.  See 

id. at 157–58.  Then, an adequate remedy exists under the APA as the agency in a given case can 

— through the APA process — modify its rule or its application of a statute or rule to conform to 

constitutional requirements after the agency “has had a full opportunity to reach a sensitive, 

mature, and considered decision on a complete record appropriate to the issue.”  Id. at 158 (citation 

omitted).  Ultimately, that decision would, nevertheless, be subject to judicial review in a district 

court of appeal.  See § 120.68, Fla. Stat. 



4. Miller does not challenge the facial constitutionality of section 381.986, Florida 
Statutes, or the Session Law. 

Here, Miller has not challenged the facial constitutionality of section 381.986, Florida 

Statutes.  See generally Second Am. Compl.  Indeed, such a challenge would undermine the very 

relief Miller seeks, approval as a DO: without that statute, there is no authority under law to 

dispense medical cannabis. To the extent Miller’s Second Amended Complaint implicates chapter 

2016-123, Laws of Florida (the Session Law), Miller does not seek a declaration that the Session 

Law is unconstitutional.  See generally Second Am. Compl.  (The Session Law is attached as 

Exhibit B.)  Indeed, Miller could not simultaneously bring a facial constitutional challenge to the 

Session Law and seek direct relief under the same law.7   

To the extent Miller’s allegations are construed to be an as-applied constitutional challenge 

to the Session Law, section 381.986, or the Department’s rules, then the law is unequivocal that 

Miller must exhaust its APA remedies.  See Key Haven, 427 So. 2d at 158; see also Pompano, 792 

So. 2d at 547–48 (applying APA exhaustion doctrine to preclude circuit court action where 

plaintiff alleged that executive agency violated plaintiff’s due process rights in applying facially 

constitutional statute).   

Therefore, Miller cannot overcome the APA exhaustion doctrine under any judicially 

recognized exception. 

E. The Session Law does not override the APA. 

Unable to establish any recognized exemption to the APA exhaustion doctrine, Miller 

7 Even if Miller did allege a facial attack on the Session Law, that part of the complaint would 
need to be severed from challenge to the application denial, which must proceed under the APA.  
See Key Haven, 427 So. 2d at 157–58.  



posits that the Session Law8 allows Miller to bypass the APA entirely and seek a court-issued DO 

license in the Southeast region under section 381.986 and the Department’s rules.9  Miller is 

mistaken for two reasons.  First, the Session Law does not expressly preempt the APA or otherwise 

exempt Miller’s claim from the APA.  And second, the Session Law cannot be construed to allow 

disappointed applicants like Miller to bypass the APA and proceed directly in circuit court because 

that was not the legislature’s intent.  Indeed, the law’s plain language and legislative history both 

evince an intent to require APA exhaustion. 

1. The Session Law does not expressly supersede the APA. 

First and foremost, the Session Law does not contain any language expressly superseding 

the APA or providing a direct exemption from the APA’s application.  And because the APA 

“presumptively governs the exercise of all authority statutory vested in the executive branch of 

state government,” Gopman v. Dep’t of Educ., 908 So. 2d 1118, 1120 (Fla. 1st DCA 2005), courts 

are loathe to construe a statute as creating an APA exemption absent express language doing so.  

See, e.g., Sch. Bd. of Palm Beach Cnty. v. Survivors Charter Schs., Inc., 3 So. 3d 1220, 1232 & 

n.11 (Fla. 2009) (endorsing “the general principle that absent a specific exemption the APA applies 

to agency action . . .”).  Moreover, when the legislature wants to exempt agency action from the 

APA, it knows how to do so expressly and unambiguously.  See, e.g., § 376.30713(2)(a)1, Fla. 

8 The original complaint in this action was filed on March 25, 2016, at 12:10 a.m., before HB 307 
and HB 1313 were signed into law by the Governor.  Compare Compl. at 1 (filing stamp), with ch. 
2016-123, Laws of Fla., at 18. 
9 To do so, this Court would need to conduct a bench trial to compare Miller’s and Costa’s 
applications and determine whether Miller’s application was the superior of the two by applying 
more than 150 criteria called for by law.  See, e.g., ch. 2016-123, § 3(2), Laws of Fla.; Fla. Admin. 
Code R. 64-4.002; Bax. Aff. Ex. 3 [Loop’s, Rec. Order ¶ 50, adopted in and incorporated by 
reference by Fin. Order at 34] (concluding as a matter of law that to prevail, petitioner must show 
that its “application as submitted to [the Department] was superior to all competing applications 
in the same region. . . .”); Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123, 
passim].  



Stat. (2016) (“Such determination is not subject to chapter 120.”); § 373.805(4)(f), Fla. Stat. (2016) 

(“The schedule . . . is exempt from chapter 120.”); § 110.403(1)(a), Fla. Stat. (2016) (“Such . . . 

actions are exempt from the provisions of chapter 120.”); § 110.604, Fla. Stat. (2016) (same); 

§ 101.56065(10), Fla. Stat. (2016) (“All proceedings under this section are exempt from chapter 

120.”).   

But here the legislature did not include any provision expressly overriding the APA.  It did 

not do so because it did not intend to do so.  Cf. City of Jacksonville Fire & Rescue Dep’t v. Battle, 

148 So. 3d 795, 797 (Fla. 1st DCA 2014) (noting that statute’s plain language is best evidence of 

legislature’s intent); Survivors Charter Schs., 3 So. 3d at 1232 & n.11 (noting that APA applies to 

agency action absent specific exemption).  Thus, even assuming for argument’s sake that the 

Session Law granted Miller some substantive right to pursue a challenge to the denial of its DO 

application, the APA exhaustion doctrine would still apply and compel this Court to enter summary 

judgment for failure to exhaust administrative remedies.  See Willis, 344 So. 2d at 589–90. 

2. The Session Law cannot properly be construed to allow this action to proceed. 

Aside from no express APA exemption appearing anywhere on the face of the Session 

Law, Miller’s position is belied by the Session Law in its entirety and the legislative floor debates 

preceding the law’s enactment — both of which demonstrate the legislature’s intent that all 

challenges remain within the adjudicatory framework of the APA. 

a. Historical Context for the Session Law 

When the Session Law was enacted, the Department was mid-litigation over its decisions 

to approve the highest-scoring applications.  On that date, eight administrative petitions10 were 

10 The petitioners were Loop’s Nursery & Greenhouses, Inc.; San Felasco Nurseries, Inc. d/b/a 
Grandiflora; McCrory’s Sunny Hill Nursery, LLC; Redland Nursery, Inc.; Tornello Landscape 
Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and MariJ Agriculture, Inc.; 
and Perkins Nursery, Inc.  Bax Aff. ¶ 11. 



pending that challenged the Department’s denial of applications submitted for the Northeast, 

Central, and Southwest regions.11  There was no pending challenge by any applicant in the 

Southeast, which is the region implicated by Miller’s second amended complaint.  Additionally, a 

state court lawsuit had been filed seeking an injunction to prevent the winning DOs from moving 

forward with cultivation, processing, and dispensing while the administrative petitioners were 

heard under the APA.12  See San Felasco Nurseries, Inc. d/b/a Grandiflora v. Dep’t of Health, No. 

2016-CA-000231 (Fla. Leon Cnty. Cir. Ct. filed Feb. 2, 2016). 

Frustrated with the administrative challenges and the potential hold-up in dispensing much-

needed medication to children, the legislature enacted section 3 of the Session Law.  See Fla. S., 

video recording of proceedings at 63:50 (Mar. 7, 2016), http://www.flsenate.gov/media/ 

VideoPlayer?EventID=2443575804_2016031120 [hereinafter Senate Debate] (discussion of CS 

for CS/CS/HB 307, section 3, and how “[w]hen we passed this law in 2014 the expectation was 

that we would immediately make this available to those suffering families.  What we found is that 

. . . money and greed took hold and there was litigation ensued [sic] . . . .”).  As accurately 

summarized by Administrative Law Judge Elizabeth W. McArthur in an APA proceeding 

challenging the denial of an application in a Central region, 

The original 2014 law contemplated approval of five DOs by January 1, 2015.  
Instead, it was not until well after that date before the Department had established 
the process by which the five DOs would be approved (through rulemaking, 
challenges, more rulemaking, and more challenges); then the Department had to 
carry out the application submission and evaluation process; and then, once the 

11 See McCrory’s I, DOAH Case No. 15-7275; Redland Nursery, Inc. v. Dep’t of Health, DOAH 
Case No. 15-7280; San Felasco Nurseries, Inc. v. Dep’t of Health, DOAH Case No. 15-7268; 
Loop’s, DOAH Case No. 15-7274; TropiFlora, LLC v. Dep’t of Health, DOAH Case No. 15-7269; 
Plants of Ruskin, Inc. v. Dep’t of Health, DOAH Case No. 15-7270; Perkins Nursery, Inc. v. Dep’t 
of Health, DOAH Case No. 15-7271; Tornello Landscape Corp. d/b/a 3 Boys Farm v. Dep’t of 
Health, DOAH Case No. 15-7272.  
12 This case was dismissed on January 9, 2017, after chapter 2016-123, Laws of Florida, became 
effective. 

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120


Department made its decisions, those decisions had to be conveyed with the 
requisite “clear points of entry” to allow applicants to challenge the Department’s 
decisions in de novo administrative hearings.  Instead of seeds in the ground in the 
beginning of 2015, the 2016 Legislature was confronted with the prospect of 
protracted administrative litigation before the five regional DOs would be finally 
approved. 

Bax Aff. Ex. 4 [McCrory’s Sunny Hill Nursery, LLC v. Dep’t of Health, DOAH Case No. 16-1934 

[hereinafter McCrory’s II], Rec. Order ¶ 20] (recommending dismissal of collateral proceeding). 

Thus, to end the delay and get low-THC cannabis to those who needed it most, the 

legislature passed the Session Law’s section 3.  See infra § VI.E.2.e.  With this context and 

applying basic statutory construction principles, the Session Law cannot be read to provide Miller 

the right to proceed in circuit court without exhausting its remedies under the APA . 

b. Statutory Construction Principles 

Application of basic statutory construction principles demonstrates that the Department’s 

position is correct.  The legislature is presumed to know existing law and court interpretations of 

the law when drafting statutes.  Knowles v. Beverly Enters.–Fla., Inc., 898 So. 2d 1, 9 (Fla. 2004) 

(“[C]ourts must presume that the Legislature passes statutes with the knowledge of prior existing 

statutes and that ‘the legislature does not intend to keep contradictory enactments on the books or 

to effect so important a measure as the repeal of a law without expressing an intention to do so.’ ” 

(citation omitted)).  Therefore, this Court must construe each portion of the Session Law in pari 

materia with related law and the other portions of the Session Law.  See, e.g., Fla. Dep’t of Envtl. 

Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265–66 (Fla. 2008) (“[I]f part of a 

statute appears to have a clear meaning if considered alone but when given that meaning is 

inconsistent with other parts of the same statute or others in pari materia, the Court will examine 

the entire act and those in pari materia in order to ascertain the overall legislative intent.”) 

(emphasis in original) (quoting Fla. State Racing Comm’n v. McLaughlin, 102 So. 2d 574, 575–



76 (Fla. 1958)); Hopkins v. State, 105 So. 3d 470, 474 (Fla. 2012) (“The preamble and language 

of [an] enactment readily reveal[s] the legislature’s intent and its policy reasons.”) (alterations in 

original) (quoting Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984)).  If from a review of the whole 

law or of related laws “the evident intent is different from the literal import of the terms employed 

to express it in a particular part of the law, that intent should prevail, for that, in fact is the will of 

the Legislature.”  Maddox v. State, 923 So. 2d 442, 444–46 (Fla. 2006) (internal quotation marks 

omitted) (quoting Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 454 

(Fla. 1992)) (rejecting strict, literal interpretation of statutory language in light of related laws and 

legislative history).  The Court’s construction of the Session Law must not render any language in 

the Session Law or related law meaningless or superfluous.  See, e.g., id.; Hawkins v. Ford Motor 

Co., 748 So. 2d 993, 1000 (Fla. 1999).  And a statute must not be interpreted in a manner that leads 

to an unreasonable or absurd result.  See, e.g., Maddox, 923 So. 2d at 446.   

Additionally, the APA “presumptively governs the exercise of all authority statutory vested 

in the executive branch of state government.”  Gopman, 908 So. 2d at 1120.  Thus, a court may 

not construe a statute as creating an implied APA exemption unless there is no way to construe the 

statute in pari materia with the APA.  See id. at 1120, 1122 (rejecting argument that agency was 

exempt from APA where statute made no mention of APA and articulated no purpose to nullify 

APA). 

c. The Session Law 

The Session Law begins with a preamble documenting the legislature’s intent to “provid[e] 

for dispensing organizations or applicants meeting specified criteria to be granted authorization to 

cultivate certain cannabis and operate as dispensing organizations; requir[e] the department to 

grant approval as a dispensing organization to certain qualified applicants by a specified date; [and] 

authoriz[e] two dispensing organizations in the same region under certain circumstances . . . .”  



Ch. 2016-123, Laws of Fla., at 2 (emphasis added).  This intent is borne out by the language in the 

Session Law’s section 3.13  

Section 3 does not amend any statute; it is a stand-alone provision of law that includes two 

subsections pertinent here: subsections (1) and (2). 

(1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a dispensing organization 
that receives notice from the Department of Health that it is approved as a region’s 
dispensing organization, posts a $5 million performance bond in compliance with 
rule 64-4.002(5)(e), Florida Administrative Code, meets the requirements of and 
requests cultivation authorization pursuant to rule 64-4.005(2), Florida 
Administrative Code, and expends at least $100,000 to fulfill its legal obligations 
as a dispensing organization; or any applicant that received the highest aggregate 
score through the department’s evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the requirements 
of s. 381.986, Florida Statutes, must be granted cultivation authorization by the 
department and is approved to operate as a dispensing organization for the full term 
of its original approval and all subsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which has not 
previously been approved as a dispensing organization by the department must be 
given approval as a dispensing organization by the department within 10 days after 
the effective date of this act, and within 10 days after receiving such approval must 
comply with the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of chapter 64-4, 
Florida Administrative Code. 

(2)  If an organization that does not meet the criteria of subsection (1) receives a 
final determination from the Division of Administrative Hearings, the Department 
of Health, or a court of competent jurisdiction that it was entitled to be a dispensing 
organization under s. 381.986, Florida Statutes, and applicable rules, such 
organization and an organization that meets the criteria of subsection (1) shall both 
be dispensing organizations in the same region. . . . 

Ch. 2016-123, § 3(1)–(2), Laws of Fla. 

Subsection (1) does two things.  First, it makes final the Department’s decisions to grant 

DO licenses to the five applicants the Department approved in November 2015, regardless of any 

13 Section 1 of the Session Law made specific revisions to section 381.986, Florida Statutes, by 
addition and deletion.  None of those revisions are directly relevant to this proceeding.  In section 
2 of the Session Law, the legislature made specific additions to section 499.0295, Florida Statutes, 
none of which are relevant here either. 



pending administrative challenges to those approvals.14  See ch. 2016-123, § 3(1), Laws of Fla.; 

Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted in and incorporated by reference by Fin. 

Order at 1] (“[T]he point of section 3, subsection (1), of [chapter 2016-123] seems clear: the 

Legislature wanted to accelerate what had become a long, drawn-out process, by legislative 

approving the applicants selected by the Department as the best in each region, and setting them 

free from protracted litigation to go forth and start growing the product. . . .”); Bax Aff. Ex. 3 

[Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4].  Second, subsection 

(1) grants a DO license to the applicant that received the highest score overall in its region and was 

initially deemed by the Department to have failed the mandatory statutory criteria.  See ch. 2016-

123, § 3(1), Laws of Fla.; Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26, adopted in and 

incorporated by reference by Fin. Order at 1].15   

Miller’s complaint is not premised on subsection (1); Miller could never qualify under 

subsection (1) because Miller’s application was not approved or scored.  Bax. Aff. ¶ 8; see also 

Second Am. Compl. ¶¶ 30, 40.  Subsection (1), therefore, is not and could not be the basis for any 

relief to Miller based on the allegations of the second amended complaint and does not provide 

any basis for overriding the mandatory APA exhaustion doctrine.  Subsection (2) is the provision 

14 Administrative Law Judge McArthur concluded, 

[T]he point of section 3, subsection (1), of the new law seems clear: the Legislature 
wanted to accelerate what had become a long, drawn-out process, by legislatively 
approving the applicants selected by the Department as the best in each region, and 
setting them free from protracted litigation to go forth and start growing the 
product. . . . 

Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted and incorporated by reference by Fin. 
Order at 1]; see also Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶ 5, adopted in and incorporated by 
reference by Fin. Order at 33]. 
15 The only applicant that satisfied this provision of the Session Law was San Felasco Nurseries, 
Inc.  See Bax. Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26]. 



to which Miller turns to contend the Session Law “overrides the administrative process.”  See 

Second Am. Compl. ¶¶ 55–59. 

d. Subsection (2) does not create an implied exemption from the APA. 

Faced with no express exemption from the APA, Miller asks this Court to incorrectly 

construe subsection (2), which grants authority to the Department to approve one additional 

application in each region when an “organization . . . receives a final determination from the 

Division of Administrative Hearings, the Department of Health, or a court of competent 

jurisdiction” that the organization was entitled to be that region’s DO.  More specifically, Miller 

zeroes in on the words “organization” and “court of competent jurisdiction” in subsection (2) to 

posit that the Session Law allows Miller to bypass the APA’s requirements entirely.  Miller’s 

position is meritless. 

Section 381.986 limits the number of DO licenses the Department may grant, allowing 

only five DOs to operate in the state — one in each region.  See § 381.986(5)(b), Fla. Stat.  The 

Session Law did not delete or revise the statutory provision containing that limitation.  Instead, the 

Session Law left the statutory limitation untouched and created a limited expansion of available 

DO licenses.  Specifically, subsection (2) grants the Department authority to issue one more DO 

license in any region where a challenger proves that it was entitled to be the licensee for the region 

in which it submitted an application — that is, that the challenger should have been selected 

originally.  See Bax. Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 3–4]; 

Bax Aff. Ex. 3 [Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4.16 This 

is consistent with the Session Law’s preamble, which states that the law authorizes “two 

16 In its second amended complaint, Miller refers to this as “granting retroactive finality to [sic] 
Department’s selection of applicants . . . .”  Second Am. Compl. ¶ 55. 



dispensing organizations in the same region under certain circumstances . . . .”17  Ch. 2016-123, 

Laws of Florida, at 2.18    

Further, the Session Law authorizes one more license per region to “an organization” that 

proves “it was entitled to be a dispensing organization under section 381.986, Florida Statutes, and 

applicable rules . . . .”  When the Session Law was enacted, the only organizations that could 

qualify to prove entitlement under the subsection (2) are those applicants who had filed 

administrative petitions challenging the Department’s decision to deny their application.  We know 

this to be true because all those who failed to timely challenge the denial of their application have 

waived that right.  See, e.g., Fla. Optometric Ass’n v. Dep’t of Prof’l Regulation, 567 So. 2d 928, 

934–35 (Fla. 1st DCA 1990) (applying predecessor to rule 28-106.111 and explaining that party 

that receives notice of agency decision and time limit for requesting hearing but fails to file petition 

during that time waives its rights), superseded by statute on other grounds as stated in Soc’y for 

Clinical & Med. Hair Removal, Inc. v. Dep’t of Health, 183 So. 3d 1138, 1143 (Fla. 1st DCA 

2015); Fla. Admin. Code R. 28-106.111.  Indeed, when an applicant fails to challenge the 

Department’s original decision within 21 days of receiving notice of the decision, the decision 

becomes final agency action.  See, e.g., PZ Constr., 633 So. 2d at 78 n.4; Fla. Admin. Code R. 28-

106.111(2).  This Court must presume the legislature knew that such rights had been waived or 

17 Further, Miller’s interpretation leads to an unreasonable result: under Miller’s reasoning, any 
organization whatsoever could obtain a DO license from any of Florida’s 67 circuit courts, which 
could result in dozens licenses — contrary to the legislature’s stated intent. 
18 When subsection (2) provides that “such organization and an organization that meets the criteria 
of subsection (1) shall both be dispensing organizations in the same region” (emphasis added), it 
increases the five-DO limit set forth in section 381.986(5) to a limit of nine — five original DOs 
plus the “highest aggregate score” DO plus one additional DO in each of the three regions where 
challenges were pending equals nine DOs.  This is borne out by the legislative history, discussed 
below. 
 



expired, see Knowles, 898 So. 2d at 9, as the legislature provided no express intention to change 

the law of waiver or overturn the finality of those decisions, see ch. 2016-123, Laws of Fla.   

Subsection (2), therefore, honors the vested due process rights of those applicants whose 

petitions were timely filed and pending at DOAH when the Session Law was enacted on March 

25, 2016.  It provides that a petitioner prevailing in its challenge — that is, one establishing that 

it, rather than the initially approved licensee, was entitled to approval as the DO for its given region 

— will be given a license by the Department, bringing the number of licenses for the region to 

two.19  Given that section 381.986, Florida Statutes, allows only one DO in each of the five regions, 

§ 381.986(5)(b), Fla. Stat., subsection (2) was necessary for the Session Law to respect that every 

organization that had timely challenged the denial of its application under the APA had a due 

process right to continue to pursue its challenge under the APA.  See, e.g., Bax Aff. Ex. 4 

[McCrory’s II, Rec. Order ¶ 30].  Without subsection (2), the Department could grant licenses only 

to those applicants that qualified under subsection (1), and the Session Law would infringe upon 

the due process rights of those whose petitions were pending. 

Additionally, when subsection (2) refers to a “final determination from the Division of 

Administrative Hearings, the Department of Health, or a court of competent jurisdiction that [an 

organization] was entitled to be” a DO, it refers to a final determination made in the then-pending 

administrative proceedings.  Miller misconstrues the phrase “court of competent jurisdiction,” 

arguing that the legislature meant “circuit court” even though the legislature did not use those 

words .  A “court of competent jurisdiction” is simply one that has subject matter jurisdiction over 

a particular matter.  See, e.g., Bryan A. Garner, A Dictionary of Modern Legal Usage at 186 (2d 

19 For reasons not pertinent here, the legislature explicitly allowed for three licenses in the 
Northeast region.  See Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶¶ 3–5, adopted in and incorporated by 
reference by Fin. Order at 33]. 



Ed. 1995).  Reading subsection (2) in pari materia with the APA, which unquestionably applies 

to DO license challenges, sheds light on which court has subject matter jurisdiction here.  As 

explained above in section VI.A, such a challenge to agency action must proceed under the APA’s 

section 120.57, Florida Statutes.  See § 120.57(1), Fla. Stat. (providing for a hearing at DOAH 

before an impartial administrative law judge when disputed facts are alleged).   Under that process, 

the challenge would be heard first at DOAH and then at the agency, which enters a final order.  

See § 120.57(1)(k), -(l), Fla. Stat.  DOAH and the agency are not courts and therefore cannot be 

“courts of competent jurisdiction.”  But the APA does grant particular courts exclusive power to 

review agency orders — not Florida’s circuit courts, but the district courts of appeal.  See § 120.68, 

Fla. Stat. (“Judicial review shall be sought in the appellate district where the agency maintains its 

headquarters or where a party resides or as otherwise provided by law.”).  Given that the Session 

Law contains no provision divesting the district courts of their exclusive jurisdiction to review 

agency action,20 the phrase “court of competent jurisdiction” in subsection (2) means the district 

courts.  

Importantly, the district courts have authority in certain circumstances to render a “final 

determination” that a particular party was entitled to be a DO, rather than remanding to the 

Department with instructions to issue a new final order.  The APA authorizes the district courts to 

issue mandatory, prohibitory, or declaratory orders providing “whatever relief is appropriate 

irrespective of the original form of the petition.”  § 120.68(6)(a), Fla. Stat.  The court may “decide 

the rights, privileges, obligations, requirements, or procedures at issue between the parties” and 

“order such ancillary relief as the court finds necessary to redress the effects of official action 

20 The district courts of appeal even have the power to review initial and intermediate/ interlocutory 
orders. 



wrongfully taken or withheld.”  § 120.68(6)(a)1–2, Fla. Stat.  Such review provides parties 

challenging the Department’s DO licensing decisions the complete due process Miller claims it 

was denied.  See Citizens, 146 So. 3d at 1154. 

Moreover, under the canon of statutory construction known as ejusdem generis, the phrase 

“court of competent jurisdiction” must be construed to mean a court with jurisdiction in APA 

proceedings.  Ejusdem generis holds that when a general phrase follows a list of specifics, the 

general phrase will be interpreted to include only items of the same type as those listed.  E.g., 

Graham v. Haridopolos, 108 So. 3d 597, 605 (Fla. 2013) (rejecting construction of general term 

“of a wholly different nature” than preceding specific terms).  The “Division of Administrative 

Hearings” and the “Department of Health”  both have jurisdiction over administrative proceedings 

brought under section 120.57, Florida Statutes, to challenge the Department’s actions.  

Accordingly, the phrase “court of competent jurisdiction” must be construed to be of like kind — 

that is, an entity with jurisdiction in administrative proceedings brought under section 120.57, 

Florida Statutes, to challenge the Department’s actions.  It does not matter that a “court of 

competent jurisdiction,” standing alone, could be characterized as a circuit court in some contexts; 

what matters is what court has jurisdiction in APA challenges to the Department’s actions, such 

as denying a DO application.  See, e.g., Hardy v. State, 140 So. 3d 1016, 1020 (Fla. 1st DCA 2014) 

(rejecting construction of general term that was “unlike all of the other items specifically identified 

in the statute”).  This interpretation of the Session Law also makes sense given the history of the 

DO licensing process and the Session Law’s enactment.  In subsection (2) the legislature identified 

two executive branch agencies, followed by judicial review — meaning the legislature was 

describing the APA process being applied in the then-pending challenges.  As explained below in 

section VI.E.2.e, the pending challenges were exactly what the legislature was referring to. 



In sum, subsection (2)’s plain language — when properly viewed in pari materia with the 

rest of the Session Law, the Compassionate Medical Cannabis Act, the APA, and Florida 

Administrative Code chapter 64-421 and properly construed in a way that gives effect to every 

word rather than renders some words meaningless — shows the legislature’s intent for subsection 

(2) to apply only to those parties whose challenges were pending at DOAH when the Session Law 

was enacted.  See City of Wilton Manors v. Dep’t of Mgmt. Servs., Div. of Retirement, 48 So. 3d 

962, 966 (Fla. 4th DCA 2010) (construction of law “is not served by isolating it from the rest of 

the body of statutory law”). 

e. The Session Law’s legislative history belies Miller’s contention. 

In addition to the Session Law’s plain language, properly interpreted in accordance with 

statutory construction principles, the legislative history confirms that subsection (2) does not allow 

Miller to bypass the APA and proceed here.    

The legislature was painfully aware of the APA litigation that ensued after the Department 

approved the original five DOs and rejected the other applications.  See Fla. H.R., video recording 

of proceedings at 05:14 (Mar. 2, 2016), http://www.flsenate.gov/media/VideoPlayer?EventID= 

2443575804_2016031018 [hereinafter House Debate]; Senate Debate at 63:50.    In adopting the 

Session Law, the legislature sought to end the litigation surrounding the original five license 

approvals.  See House Debate at 05:11; Senate Debate at 55:20.  But the legislature also was 

cognizant that the petitioners whose challenges were pending during the legislative session had 

vested due process rights.  See House Debate at 05:11; Senate Debate at 62:20. 

21 Florida Administrative Code chapter 64-4 applies also because that chapter also limits the 
number of DOs per region and provides the mechanism for selection of winning DO applicants.  
See Fla. Admin. Code R. 64-4.002(5)(b)–(d). 

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018


The transcript excerpts below are critical to this Court’s understanding because, as stated 

by Representative Matt Gaetz, who sponsored the House bill that ultimately was enacted as chapter 

2016-123, Laws of Florida (HB 307), “. . . I very much appreciate the questions [from other 

representatives during the floor debate] because it does allow us to put in the record the intent of 

the legislation, so in many ways this is very helpful. . . .”  House Debate at 05:14.  Discussion 

during the House and Senate floor debates immediately preceding the bill’s passage shows that 

subsection (2) was intended solely to protect the rights of those challengers whose petitions were 

pending at DOAH and that the number of additional DO licenses that may be issued is 

commensurate with the number of regions for which challenges were then pending — that is, three.  

It also shows that the “court of competent jurisdiction” language means the district courts of appeal 

under the APA, not the circuit courts.   

Representative Jenne: [Section 3, subsection (2)] of the bill, specifically the 
language allowing an applicant to challenge a DOH issuance of a license, and 
basically my question is this, will this allow DOH to issue a new license above and 
beyond that five number?  

Representative Gaetz: The answer to the question is yes, Representative Jenne, 
because while we are all very frustrated that this process has taken too long and we 
want to greenlight the winners of those licenses to the patient, we cannot and would 
not and constitutionally could not deprive people of their due process, and so as we 
have litigation roll on, on appeals, if someone ultimately prevails upon one of 
those appeals, then yes, we are authorizing the creation of an additional license 
to facilitate that due process. 

Representative Jenne: And will there be any limitation to that number? 

Representative Gaetz: Yes, there is a functional limitation because there are five 
regions in the state in which we have authorized licenses to be issued, and so no 
one would be able to prove that more than one person would have been entitled to 
a license in a particular region, and so the functional consequence of the language 
we have chosen in the section you have cited is that you could potentially have four 
additional licenses, you know, added to the five. The reason I say four and not five 
more is that in the southeast region there is no challenge. There is simply a 
license winner, so you could in theory if you have four prevailing challengers, 



which I think is unlikely, but still potentially possible, you could have up to nine22 
licenses under that particular subsection of the bill.  

Representative Jenne: [I]s there going to be a cutoff date to qualify for a new 
license due to litigation? 

Representative Gaetz: . . . None in the bill.  I believe there are some time periods 
in which someone would have had to have made a challenge and so if a prior time 
deadline has lapsed we don’t cure that lapse, but at the same time anyone who is 
into the administrative review process, we would insure that we overlay sufficient 
due process protection. 

House Debate at 05:11 (emphasis added); see also Senate Debate at 73:00. 

The senator who sponsored the companion Senate bill also referred to the litigation that 

could result in a DO license under subsection (2) as continued litigation — that is, the challenges 

pending at DOAH when the Session Law was enacted. 

Senator Bradley: [I]f this becomes law, there would be six that would get licenses 
— the five that . . . were chosen after . . . their applications were reviewed . . . ; 
there’s been another grower that won an administrative hearing, so that would be 
six, and then there are pending lawsuits.  And the elegance of this bill is that those 
six now are no longer being held up by injunctions or any other court proceedings, 
and they can move forward with delivering on the promise we made to those 
patients.  Those others that claim they were wrongfully denied an application can 
continue their lawsuits under this bill, and if they win, that would be additional 
licenses if they are successful.   

Senate Debate at 55:20 (emphasis added); see also id. at 62:20 (“[I]f you were a proposed 

dispensing organization and you believe you were wrongfully denied the ability to be one of the 

DOs, then you continue with that litigation, and if you prevail, you will get [a license] as well.” 

(emphasis added)). 

In sum, the Session Law simply ensures due process and judicial review in the district 

courts under the APA for those applicants that timely invoked their rights under the APA.  The 

22 The “nine” referred to here is excluding the “highest aggregate score” license approved under 
subsection (1), but including the challenge in the Northwest region, which was dismissed on May 
2, 2016, the same day of this House floor debate.  See Bax. Aff. ¶ 19 & Ex. 5 [Alpha Foliage, Inc. 
v. Dep’t of Health, DOAH Case No. 15-7279, Stip. of Voluntary Dismissal with Prejudice]. 



Session Law did not create a new right to obtain a DO license by bringing an action directly in 

circuit court and outside the APA, it did not supplant the Department’s final licensing authority 

with the circuit courts, and it did not authorize anyone to bypass the mandatory administrative 

exhaustion requirements under the APA.   

3. This Court should defer to the Department’s interpretation of the Session Law. 

An administrative agency’s interpretation of a statute the agency is charged with 

implementing is entitled to great deference and is accepted by the courts unless clearly erroneous.  

See, e.g., Level 3 Commc’ns, LLC v. Jacobs, 841 So. 2d 447, 450 (Fla. 2003).  Reviewing courts 

will not depart from the contemporaneous construction of a statute by a state agency charged with 

its enforcement.  Id.  “If the agency’s interpretation is within the range of possible and reasonable 

interpretations, it is not clearly erroneous and should be affirmed.”  Orange Park Kennel Club v. 

Dep’t of Bus. & Prof’l Regulation, 644 So. 2d 574, 576 (Fla. 1st DCA 1994); Sanfiel v. Dep’t of 

Health, 749 So. 2d 525, 527 (Fla. 5th DCA 1999) (“An agency’s interpretation of a statute or rule 

it has authority to administer should receive deference from a reviewing court and should not be 

overturned unless it is clearly erroneous.”). 

The Department is the agency charged with implementing and enforcing section 381.986, 

Florida Statutes; the Department’s rules; and the Session Law.23  Indeed, all three laws provide 

directives and reasonable discretion to the Department for implementing those directives through 

the Department’s Office of Compassionate Use.  The Department’s interpretation of the Session 

Law is reasonable because it gives effect to the Session Law, section 381.986, the Department’s 

23 The Department is the only government body in the entire state authorized by law to issue DO 
licenses.  To qualify for a license under the subsection (2), the challenger must prove “to prove 
that the Department should have determined that [its] application[] was the best choice for the 
[applicable] region.” Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 4]; 
see also ch. 2016-123, § 3(2), Laws of Fla.  Thus, implementation of authority under the Session 
Law is plainly vested in the Department. 



rules, and the APA, and also because it is the only interpretation consistent with the legislature’s 

intent as explicitly stated during the floor debates over the Session Law.  The legislature sought to 

reduce litigation, not open the door to more.  See Senate Debate at 55:20.  The Department’s 

interpretation is the only interpretation that limits litigation, allows those who had petitions 

pending in March 2016 to proceed with review under the APA with the potential for application 

approval, and allows the originally approved dispensing organizations to proceed with bringing 

much-needed medication to children and others suffering from debilitating conditions.  As the 

Department’s interpretation of the laws over which it has implementation jurisdiction is not clearly 

erroneous, but reasonable, this Court should defer to that interpretation.  See § 381.986, Fla. Stat.  

VII. CONCLUSION 

It is undisputed that Miller has not exhausted the robust administrative remedies afforded 

under the APA.  The Session Law does not override the APA or create the path to circuit court 

Miller contends it does.  The law simply makes final the Department’s original DO license 

approvals and honors the due process rights of those applicants whose challenges were pending 

when the law was enacted.  Miller has not established and cannot establish that any recognized 

exception to the mandatory, APA exhaustion doctrine applies here.  Accordingly, the Court should 

enter final summary judgment in the Department’s favor.  
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA 

EDWARD MILLER & SON, INC. , 
a Florida corporation, 

Plaintiff, 
vs. 

STATE OF FLORIDA, DEPARTMENT OF 
HEALTH, 

Defendant. 

Case No. 16-0700 

AFFIDAVIT OF CHRISTIAN BAX 

STATE OF FLORIDA 

COUNTY OF LEON 

) 
) 
) 

Before me, a Notary Public in and for the above State and County, personally appeared 

Christian Bax, who having been dul y sworn, testified as follows: 

1. My name is Christian Bax, and I am an adult over the age of 18 years currently 

residing in Leon County, Florida. All testimony given in this affidavit is provided to the best of 

my knowledge, information, and belief. 

2. I am, and since July 23, 2015, have been, employed by the Florida Department of 

Health as the Director of the Office of Compassionate Use. 

3. The following statements are based on my personal knowledge and on review of 

documents maintained by the Office of Compassionate Use or the Department' s Agency Clerk. 

My statements are made as a representative of the Florida Department of Health. 

4. The Department implemented the Compassionate Medical Cannabis Act of 20 14 

m part by authorizing the establishment of ·'dispensing organizations" of low-THC, high

cannabidiol cannabis (DOs) to ensure access for qualified patients. 

5. The Department received more than two dozen DO license applications before the 

July 8, 2015, 5:00 p.m. (Eastern) deadline to submit an application. Each application was for an 

exclusive license in one of fi ve regions - Northwest, Northeast, Central, Southeast, and 
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Southwest Florida. 

6. On July 8, 2015 , at 5:27 p.m. (Eastern), Miller delivered to the Department's 

Agency Clerk a thumb drive purporting to contain Miller's application. The next day, July 9, 

2015 , Miller delivered its application fee. Miller was seeking to apply for the exclusive DO license 

in the Southeast region. 

7. By certified letter dated July 16, 2015 , the Department notified Miller that its 

application was rejected as untimely. (A copy of that letter is attached as Exhibit 1.) The letter 

also notified Miller that under sections 120.569 and 120.57, Florida Statutes, Miller had 21 days 

in which to contest the rejection by filing a petition with the Department's clerk, with a failure to 

file a petition within 21 days constituting a waiver of the right to an administrative hearing. 

8. Through three evaluators who included myself, the Department carefully evaluated 

and scored all applications that were timely submitted and met the minimum statutory 

requirements. Because each region ' s license was exclusive, the Department comparatively 

evaluated applications by region - that is, each applicant in a given region was compared to the 

other applicants in that region to determine which was best Because Miller's application was not 

timely submitted, Miller' s application was not comparatively evaluated against the other 

applications for the Southeast region or scored. 

9. Costa Nursery Farms, LLC, was among the five applicants that timely submitted 

an application for the Southeast region . By letter dated November 23, 2015, the Department 

notified _Costa that it was approved as that region's exclusive DO, as Costa ' s application received 

the highest score in that region after a comparative review by the Department ' s three evaluators . 

The approval letters for all five regions ' DOs were posted to the Department' s website on 

November 23, 2015 , which was and is available to the public at large. 

10. In December 2015, several applicants whose applications were denied filed 

challenges under chapter 120, Florida Statutes, within 21 days of receiving letters denying their 

applications. The Department referred each of these challenges to the Florida Division of 

Administrative Hearings (DOAH) to conduct proceedings under section 120.57(1 ), Florida 

Statutes. 

11. As of March 25, 2016, eight administrative petitions were pending that challenged 

the Department's denial of applications submitted for the Northeast, Central, and Southwest 

regions. The petitioners were Loop's Nursery & Greenhouses, Inc.; San Felasco Nurseries, Inc. 

d/b/a Grandiflora; McCrory ' s Sunny Hill Nursery , LLC; Redland Nursery, Inc.; Tornello 

Landscape Corp. d/b/a 3 Boys Farm; Plants of Ruskin , Inc.; TropiFlora, LLC, and Maril 

Agricultural, Inc.; and Perkins Nursery, Inc. 
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12. As part of the DO license challenges, the Department has participated in three full 

evidcntiary final hearings at DOAH in \Nhich dozens of experts testified about a range of topics 

relating to the applications. These evidentiary hearings were held in the cases Loup 's ,\'ursery & 

Greenhouses, Inc. v. Department of Health, DOAH Case Number 15-7274; McCro1J1 's Sunny Hill 

Nursery, LLC v. Department of Health, DOAH Case Number 15-7275: In re : Li censure of rhe 

Low-TllC Cannabis Di~pensing Organizationf(n· the Southwesr Region, DOAl-I Case Numbers 

15-7269 to 15-7272 (a consolidated proceeding). I was present during those evidentiary hearings 

as the Department's representative. I was present during those evidentiary hearings as the 

Department· s representative. 

13 . Through those proceedings. one applicant, McCrory's, received a DO license by 

final order. Another, Loop's, was denied a license by final order after a full evidentiary hearing at 

DOAI I and has an appeal pending with the First District Court of Appeal. 

14. Today the Department regulates seven DOs across Florida. 

15. The Department has acted upon every petition filed by an entity challenging the 

denial of a DO application. Miller did not !11e a petition with the Department seeking an 

administrative hearing under chapter 120, Florida Statutes, regarding the Department's July 16, 

2015, rejection of Miller's application or approval of Costa's application. Because Miller did not 

tile a petition with the Department challenging the July 16 rejection of its DO license application, 

the Department has not refused to afford Miller a hearing or otherwise refused to recognize that 

Miller's grievance is cognizable under chapter 120, Florida Statutes. 

16. The documents attached as composite Exhibit 2 (listed below) were received by the 

Department in the ordinary course of business as a party to the proceeding AfcCro1:r 's Sunny Hill 

S11r.1ay. LLC. \'. Department ofHealrh, DOAl-l Case Number 15-7275. 

a. Order Regarding Impact of Ch. 2016-123 (May 13, 2016) 

b. Final Order (Dec. 19, 2016) 

17. The documents attached as composite Exhibit 3 (listed below) were received by the 

Department in the ordinary course of business as a party to the proceeding Loop's Nursery & 
Greenhouses, Inc. v. Department offlealth. DOAH Case Number 16-002614. 

a. Order Granting Dismissal of Parties & Amendment of Remaining Petition (May 2, 

2016) 

b. Recommended Order (Oct. 7, 2016) 

c. Final Order (Jan. 5, 2017) 
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d. Notice of Appeal (Jan. 11, 2017) 

18. The documents attached as composite Exhibit 4 (listed below) were received by the 

Department in the ordinary course of business as a party to the proceeding McCr01y 's Sunny Hill 

.\'ursery. LL(·\'. Departmen1 of Health, DOAH Case Number 16-1934. 

a. Recommended Order (June 3, 2016) 

b. Final Order (June 27, 2016) 

19. The Stipulation of Voluntary Dismissal with Prejudice attached as Exhibit 5 was 

received by the Department in the ordinary course of business as a party to the proceeding Alpha 

Foliage. Inc. v. Department offlea/ih, DOAH Case Number 15-7279 (Mar. 2, 2016). 

20. The final order attached as Exhibit 6 was received by the Department in the 

ordinary course of business as a party to the proceeding BayH·ood Nursaies Co. v. Department o( 

I-lea/th, DOAH Case No. l5-1694RP {May 27, 2015). 

21 . The email from former counsel for Miller M. Christopher Bryant, of Miller. Oertel. 

Fernandez, Bryant & Atkinson, P.A., attached as Exhibit 7 was received by the Department in the 

ordinary course of business as the entity authorized by law to approve or deny DO license 

applications. 

[continued on next page] 
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FURTHERAFFIANTSAYETHNOT. ~ 

Christian sax 
Afiiant 

The Affiant, c.Ay 1sh·<J..I'\ Ba. y , appeared before me, testifying as above, on 

this the ~~ day of4ty}..:....u..a....,1~~~------2017, and either: 

)<(is personally known to me; or 

] provided the following identification: ______________ _ 

Witness my hand and official seal: 

,,,,:~:·~~:'••, SHANNON MICHELLE REVELS 
/.~\ Commission# FF 218202 
~*-*! My Commission Exp1c~s 
"'-:;;:J..,,.~" April 07. 2019 ...... ; .. ,,, 

Notary Public 

Commissioned Name: ~r.°"' ffl 1dtlf L R-tvdr 
My Commission Expires: i/1/loJ 9 



Mission: 
To protect, promote & improve the health 
of all people in Florida through Integrated 
state, county & community efforts. 

Vision: To be the Healthiest State in the Nation 

July 16, 2015 

Certified Mail No.: 7013 2630 0001 8621 5337 

Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 

Rick Scott 
Governor 

John H. Armstrong, MD, FACS 
State Surgeon General & Secretaiy 

RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 

Dear Mr. Miller: 

The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1 ), of the Florida Administrative Code, an initial application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approval" and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern Time), 21 
calendar days after the effective date" of the rule. 

Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Clerk, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a "jump drive" was filed with the Agency Clerk on July 8 , 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit B). Additional 
materials on a "jump drive" and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on July 10, 2015 at 3:57 p.m. (Exhibit C). 

The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reviewing your submission, it will be returning both checks in the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rights. 

Patricia Nelson 
Director 

Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A. 

Florld• Department of H-lth 
Office of Compassionate Use 
4052 Bald Cypress Way 
Tallahassee, FL 32399.3265 
PHONE: 8501245-4657 •FAX 8501245-1748 

www.Florid•H••lth.gov 
TWITIER:HealthyFLA 

FACEBOOK:FLDepartmentofHealth 
YOUTUBE: fldoh 

FLICKR: HealthyFla 
PINTEREST: HealthyFla 



NOTICE OF RIGHTS 

A party whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.The Agency Clerk's facsimile number is (850) 413-8743. 

Mediation is not available as an alternative remedy. 

The failure Of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

MCCRORY’S SUNNY HILL NURSERY, 
LLC,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/
REDLAND NURSERY, INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/
MCCRORY’S SUNNY HILL NURSERY, 
LLC,

     Petitioner, 

vs.

DEPARTMENT OF HEALTH,

     Respondent.
_______________________________/

Case No. 15-7275

Case No. 15-7280

Case No. 16-1934

ORDER REGARDING IMPACT OF CHAPTER 2016-123, LAWS OF FLORIDA

By Order issued on April 7, 2016, deadlines were provided 
for all parties to file position statements and responses, 
setting forth their positions regarding how chapter 2016-123, 
Laws of Florida, impacts the pending proceedings.  As described 
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in the April 7 Order, the purpose of these position statements 
was to sort out how the new law may have altered the status of 
the parties, the nature of the proceedings, and the issue to be 
determined.  All parties, including now-former party Knox 
Nursery, Inc. (Knox), filed position statements on April 22, 
2016, and responses were filed by Knox and Petitioner McCrory’s 
Sunny Hill Nursery, LLC (McCrory’s), on April 29, 2016.  In 
addition, as invited, Petitioner Redland Nursery, Inc. 
(Redland), filed a Notice of Filing Legislative History, 
attaching certain material related to the enactment of chapter 
2016-123, Laws of Florida, and Knox attached some legislative 
history material to its position statement.

Having reviewed all of the filings, certain issues can be 
distilled and guidance provided to the parties for the final 
hearing, which will be rescheduled by separate notice.

Two issues, in particular, are addressed by separate 
Orders.  One issue is the new law’s effect on Knox, addressed to 
the extent that issue has been presented, in an Order issued on 
May 10, 2016.  By virtue of the May 10 Order, Knox is not now a 
party; however, counsel for Knox will be served with this Order, 
having weighed in on the issues, and so as not to be prejudiced 
by the sequence in which these related Orders are issued.

Another discrete issue is presented by the Department’s 
Motion to Dismiss, directed to the second petition for formal 
administrative proceedings filed by McCrory’s, initiating DOAH 
Case No. 16-1934 (McCrory’s II).  The motion to dismiss 
McCrory’s II will be addressed in a separate Order.

This Order addresses the following issues:

1.  How does the new law change the nature of the final 
hearing and the issue to be determined, previously described as 
a comparative hearing to determine which of the parties’ 
applications is the best choice to be the single dispensing 
organization (DO) in the central Florida region?

2.  Does the new law change the standard for the hearing, 
previously determined to be de novo?

3.  Does the new law change the criteria by which the 
pending applications will be judged at hearing?
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I.  Nature of the Final Hearing and Issue to be Determined 

All parties agree that by virtue of the new law, Knox’s 
status has changed from initially-approved applicant to finally-
approved DO for the central region.  Thus, whether Knox’s 
application should be approved is no longer an issue for 
determination in this proceeding.

Petitioners McCrory’s and Redland are the two central 
region DO applicants whose applications were initially denied by 
the Department, who timely filed petitions to contest the 
initial decisions to approve Knox’s applications and deny their 
applications, and whose petitions remain pending.  (A third 
denied applicant, Dewar Nursery, Inc., timely filed a petition, 
but voluntarily dismissed its petition on February 9, 2016.)  To 
the extent their petitions seek to challenge the decision to 
approve Knox’s application, that relief is no longer viable.  
The new law replaced the Department’s proposed agency action 
with final legislative approval.  The undersigned does not find 
it necessary for Petitioners to amend their petitions to winnow 
out the relief that is no longer available, but they may seek to 
amend their petitions for that purpose.

The new law provides as follows, in section 3, 
subsection (2), regarding the nature of the final hearing and 
issue to be determined:

If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
organization and an organization that meets 
the criteria of subsection (1) shall both be 
dispensing organizations in the same region.

On this issue the undersigned agrees with the Department’s 
position statement that the nature of the hearing will be a 
backward-looking, retrospective comparison, with the issue for 
determination being whether either McCrory’s or Redland was 
entitled to be the approved DO for the central region, instead 
of Knox.  By stating the issue in the past tense (“that it was 
entitled to be a [DO]”), and by identifying the criteria by 
which that determination should be made as not only the statute, 
but also “applicable rules,” the Legislature signified that the 
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denied applicants are to be given the opportunity they had 
before the new law to prove that the Department should have 
determined that one of their applications was the best choice 
for the central region.  What is changed by the new law is that, 
if either denied applicant succeeds with this showing, instead 
of displacing Knox as the single licensed DO in the central 
region, the successful initially-denied applicant would open up 
a new slot for a second DO in the central region.

II.  Standard for Administrative Hearing 

On this issue, the undersigned disagrees with the positions 
of the Department and Knox, and agrees with McCrory’s and 
Redland, that the de novo standard for administrative hearings, 
codified in section 120.57(1)(k), Florida Statutes, remains 
applicable.  Nothing in the new law changes the analysis of this 
issue previously set forth in the Order on Motion for 
Clarification issued on February 9, 2016.  Indeed, that 
determination is strengthened by the Legislature’s failure to 
expressly provide what the Department and Knox have argued was 
implicit in section 381.986:  an alteration of the normal de 
novo standard akin to what is expressly provided in section 
120.57(3), the so-called “different de novo” standard for 
protests of agency procurement decisions.

It is apparent from the legislative history materials that 
the Legislature was well aware of the pending administrative 
proceedings, in which the consistent ruling in numerous orders 
has been that a de novo standard would be applied.  The 
Legislature could have codified a “different de novo” standard 
like in section 120.57(3), or a hybrid de novo–appellate 
standard of review like in section 435.07, Florida Statutes, but 
did not do so. 

Therefore, as well described by Administrative Law Judge 
John Van Laningham (conformed to this proceeding): 

The upshot is that under the new law, as 
before, the undersigned must conduct a de 
novo hearing to determine which of the 
applicants . . . (including the 
[legislatively approved DO, here Knox]) is 
the best choice, comparatively speaking, to 
receive the license.  If [Knox] is 
determined to have been the best choice, 
then the final order will deny the 
[Petitioners’] applications . . . and the 
status quo will not change since [Knox] is 
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already licensed.  If [a Petitioner’s 
application] is determined to have been the 
best choice, then the final order will 
approve that applicant for licensure and 
deny the other pending application[], in 
which event the [central region] will wind 
up with two [DOs] since [Knox] is already 
licensed.

In Re:  Licensure of the Low-THC Cannabis Dispensing 
Organization for the Southwest Region, DOAH Case Nos. 15-7269 
through 15-7272, Order issued on May 9, 2016.

III.  Applicable Criteria  

Petitioner Redland takes the position that the new law 
changes the criteria by which applicants are to be judged, and 
that these new criteria apply in this proceeding.

This position is rejected.  As discussed above, at issue is 
whether either Petitioner can prove that it was entitled to be 
the DO for the central region, pursuant to section 381.986 and 
applicable rules.  

The statutory requirements in section 381.986 that apply to 
applicants, set forth in section 381.986(5)(b), are not 
materially changed in the new law.  The single change to the 
statutory requirements applicable to applicants is a deletion of 
the requirement that the medical director employed to supervise 
the activities of the dispensing organization must be “a 
physician licensed under chapter 458 or chapter 459” in section 
381.986(5)(b)6.  Since neither of the pending initially-denied 
applicants was denied based on a Department determination that a 
statutory requirement was not met, presumably the change of this 
requirement in the new law would not be relevant to either 
denied application.  

The criteria that were added by the new law are operating 
standards that apply to approved DOs, pursuant to section 
381.986(6).  They are not new criteria to be applied to 
applicants.

Moreover, the reference in the new law to “applicable 
rules” of necessity is a direction to apply the criteria in 
Florida Administrative Code Rule 64-4.002 for initial 
applications for DO licensure, including the application form 
itself, which was used by Petitioners and Knox when they applied 
in 2015.  The Department’s existing rules were adopted to 
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implement the original enactment of section 381.986, not the new 
law.

The application criteria in effect in statute and rule when 
the applications were filed will be applied to determine which 
applicant, as between Knox, McCrory’s, and Redland, was entitled 
to be the DO for the central region. 

Based on the foregoing, it is the undersigned’s view that 
no more than two weeks would be needed for the final hearing, 
and that the hearing should be set for two weeks tentatively 
identified during the April 6, 2016, status conference (the 
weeks of October 10 and 24, 2016).

Accordingly, it is

ORDERED that:

1.  The parties shall continue their hearing preparation in 
light of the foregoing.

2.  By no later than May 23, 2016, any party opposing the 
suggestion that the final hearing should be rescheduled for the 
two weeks identified above may file a statement opposing the 
suggested hearing dates, explaining the basis for their 
opposition, and providing suggested alternative dates for 
rescheduling the final hearing.

DONE AND ORDERED this 13th day of May, 2016, in 
Tallahassee, Leon County, Florida.

S                                  

ELIZABETH W. MCARTHUR
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 13th day of May, 2016.
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COPIES FURNISHED:

Nichole Chere Geary, General Counsel
Department of Health
4052 Bald Cypress Way, Bin A-02
Tallahassee, Florida  32399
(eServed)

William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

David C. Ashburn, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32301
(eServed)

Donna Elizabeth Blanton, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)

Angela D. Miles, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Brian A. Newman, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor
Post Office Box 10095
Tallahassee, Florida  32302-2095
(eServed)
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Cynthia S. Tunnicliff, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida  32302
(eServed)

Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Lorence Jon Bielby, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32302
(eServed)

Brittany Adams Long, Esquire
Radey Thomas Yon & Clark
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)



STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

MCCRORY'S SUNNY HILL NURSERY, 
LLC, 

Petitioner, 
vs. 

DEPARTMENT OF HEALTH, 

Respondent, 

FINAL ORDER 

~ ~• ·. I 
, T: .. · 1 

15 DEC l '3 r·· 12: ?3 

I 1:,t. ~~ TH. ~I f 

Case No. 15-7275 
DOH Case No.: 2015-0689 

THIS MATTER is before the Department of Health for consideration of a 

Settlement Agreement sent to Petitioner. 

The Settlement Agreement resolved all disputed issues and was fully executed on or 

about December 12, 2016. The Settlement Agreement is accepted and incorporated by reference. 

The Department finds McCrory's Sunny Hill Nursery, LLC's application meets all 

requirements of Chapter 2016-123, Laws of Florida; Section 381.986, Florida Statutes; and 

Chapter 64, Florida Administrative Code, that McCrory·s Sunny Hill Nursery, LLC should have 

been approved as a Dispensing Organization in the Central Region, and that McCrory's Sunny 

Hill Nursery, LLC is therefore entitled to be a Dispensing Organization in the Central Region of 

Florida. 

McCrory's Sunny Hill Nursery, LLC's application is, therefore, approved. 

The parties are ordered to comply with the terms of the Settlement Agreement. This 

proceeding is closed. 



DONE AND ORDERED this _11!: day of __ J)_e._c.e..m. _ _ ~_ei./ ___ , 2016, in 

Tallahassee, Leon County, Florida. 

Copies furnished to: 

Nichole Chere Geary, General Counsel 
Department of Health 
Bin A-02 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 
Nichole. Geary@flhealth.gov 

David C. Ashburn, Esquire 
Lorence Jon Biebly, Esquire 
Greenberg Traurig, P.A. 
101 East College A venue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 

nip, MD, MPH 
Surgeon General 

William Robert Vezina, Esquire 
Eduardo S. Lombard, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, Florida 32301 

CERTIFICATE OF SERVICE 

I CERTIFY that a copy of the foregoing FINAL ORDER has been sent by U.S. Mail, 
inter-office mail11 electronic ~smission, or by hand delivery to each of the above-named 
persons this /0,-rr. day of t JM.ilJA.. , 2016. 

Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Phone: (850) 245-4005 



STATE OF FLORIDA 
DIVISION OF ADMlNISTR.\ TIVE HF.ARIN GS 

MCCRORY'S SUNNY HILL NURSERY. 
LLC. 

Petitioner, 
v. 

DEPARTME~T OF HF.AL TH. 

Rcsponden t. 

Case No. 15-7275 

SF.TTLEMENT AGREEMENT 

T! !IS SETTLL\1ENT AGREFMF"ff (the ··Agreement"·!. 1:ntercd this /).._µ.,,day oC 
December. 2016, by and hct\veen Petitioner McCrory' s Sunny Hi II Nursery, Inc. (''McCrory's"). 
and Respondent. State of Florida. Department of l kalrh ("DOii" or "Department"') (each a 
.;Party·· and Logether. the "Panies··). 

PREMISES 

\VHERl-.AS. i\lcCrory·s b lhe Petitioner in Case No. 15-7275, Division of 
Administrative Hearings. and the Department is the Respondent (hereinafter. the "Administrative 
Proceeding'"): and 

WHEREAS. McCrory"s timely filed with the Department its Application to become a 
Dispensing Organizalion in the Central Region of Florida. and upon denial. McCrory's timely 
filed its Petition for a formal Administrative Hearing on December 14. 2015, challenging the 
Department ·s denial of i\kCrory" s Application. and the Department r.::Cerrcd McCrory's Petiiion 
lo the Division of AdminisLralive Hearings. The Administrative Proceeding came before 
Administrativt: Law Judge Elizabeth Maci\rthu1· ('"ALJ") for final hearing conducted on October 
l 0- I -L 24. 25. 28. and November 3. 2016, in Tallahassee. Florida; and 

\ 1iHERE:\S. the Pa11ies de:-.ire LO resolve the disputes bet\\een them and therefore intend 
to enter into this Agreement to award approval to l\kCrory's to serw as a Dispensing 
Organization under applicable laws. and to agree for the Dcpm1ment to award a Dispensing 
Organization '"license·· to McCrory·;,. 

;-,,ow Tl !ERErOR[. in consideration of the mutual promises of the Panic;,. , the Parties 
agn.:c as rol lows: 



.-\grcemcnt 

Pu.g,~ 2 l1f 3 

I. The Premises. abow. :.ire hereby incorporated into thi~ Agreement. as if fully ~1::L 

forth herein: 

The Parties ill(cnd and do hereby agree as follows: 

(a) The Parties \vii! file a Joint :.ind Agreed \1mion informing Lhe !\LJ that the 
Parties have settled :.ind requesting that the AU enter an order relinquishing jurisdiction 
and remanding the Administrative Proceeding to the Department for the entry of a Final 
Order approving McCrory·s Application : 

(b) Lpon remand to the OepanmcnL within ten ( 10) days of receipt ,1f the 
remand. the Department\\ ill enter a hnal Order finding that McCrnry·s Applieatiun met 
all rcqu irements of Chapter 2016-123. Laws of f lorida: Section 381. 986. Florida 
Statutes: and Chapter 64. Florid<t Admini::itrativc Code, that McCrol}·s ~hould have been 
~1ppruved as a Dispensing Organizarion in the Central Region, and that McCrory's is 
therefore elllitlcd LO be 3 Dispensing Organization in the Central Region of Florida. The 
Final Order shall approve McCrory's Application. and the Department shall issue a letter 
of notilication to McCrory's approving McCrory's Application, and granting a ··Jicense·· 
to McCrory's. as a Di5pcnsing Organization in the Central Region of Florida; 

(c) l lpon its receipt of the lcttcr notification. :vtcCrory·s will comply \\.ith the 
:ipplieablc requirements of statute and rules. including but not limited to, posting a $'i 
million rerfonnance bond. 

(dl r-urther. !'vkCrory ·s will dismiss with prejudice its complaint in the 
pending circuit court proceeding. AfcCrm:1-'s v. Depar!menf of Heul!h. Leon County· 
Circuit Court Case Nu. 37 2016 C1\ 00231. 

3. The parties shall each hear their own costs and attorneys· recs associated with the 
Administrative Proceeding. 

4. This Agreement constitutes the entire Agreement between the Parties \vith regard 
to the Administrative Proceeding and the rcl:lted state coun case (Case No. 37 2016 ('A 0023 I J, 
the grant or award of a license to McCrory's to be a Dispensing Organiza1ion in che Central 
Rt:gion. anJ. that the Agreement be binding anJ enforceable . 

.5. This Agreement shall be conslrucd in accordance with the Laws of the State of 
FloridJ. The Parties agree Lhat the proper forum to enforce the provisions or paragraph 2(a). 2(b), 
and 2(c) shall be in Circuit Court. Leon County, Florida. The prevailing party in any such action 
shall be entitled w attorney's fee~. 

6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns. Agency head. administrators. and shall be enforceable 
against them. 

7. This .Agreement shall he in full force and effect upon execution by each of the 
rcspc<.:tive Parties authorized signatories. anJ effective on Lhe date of the la~t or final signature. 
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8. This Agreement tna) be executed in counterparls. 

McCRORY'S Slf°NNY HILL NURSERY, 
LLC 

By: -----:~- //:~--~~ 
Tifc: (,'~;-,~ 

Date:-;;~/::/? ~/c~· _, I ---

DEPARTMENT OF HEALTH 

"' ~ Title :~i4f\ §0e.~ 
Date: /:;., /1 J.(/ ~ 

r ' 



STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

SAN FELASCO NURSERIES, INC.,
d/b/a GRANDIFLORA, A FLORIDA
CORPORATION,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND CHESTNUT 
HILL TREE FARM, LLC, A FLORIDA 
LIMITED LIABILITY COMPANY,

     Respondents.
                               /
LOOP'S NURSERY AND GREENHOUSES, 
INC.,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF 
COMPASSIONATE USE; CHESTNUT HILL 
TREE FARM, LLC.; AND SAN FELASCO 
NURSERIES, INC.,

     Respondents.
_______________________________/

Case No. 15-7268

Case No. 15-7274

CHESTNUT HILL TREE FARM, LLC,

     Petitioner,

vs.

DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND SAN 
FELASCO NURSERIES, INC.,

     Respondents.
_______________________________/

Case No. 15-7276



ORDER GRANTING DISMISSAL OF PARTIES AND 
AMENDMENT OF REMAINING PETITION

This cause came to be heard on the Motion to Dismiss and/or 
Motion for Summary Recommended Order filed by Petitioner, 
Chestnut Hill Tree Farm, LLC (“Chestnut”), in DOAH Case 
No. 15-7276.  An understanding of the history of this case is 
critical to the consideration of Chestnut’s Motion, and its 
impact on the other parties, San Felasco Nurseries, Inc., d/b/a 
Grandiflora (“San Felasco”), and Loop’s Nursery & Greenhouses, 
Inc. (“Loop’s”). 

BACKGROUND

In 2014, the Florida Legislature passed the Medical Cannabis 
Act which authorized the dispensing of low-THC marijuana in 
certain specified medical situations.  After months of efforts, 
the Department of Health, Office of Compassionate Use (the 
“Department”), passed rules regulating the growth of low-THC 
marijuana and the entities which would be allowed to grow and 
dispense the substance.  The State was divided into five regions:  
Northeast, Northwest, Central, Southeast, and Southwest.  The 
instant case involves the Northeast region.  The rules developed 
by the Department set out criteria to be met by any grower 
wishing to become approved as a dispensing organization (“DO”) in 
one of the regions.  

Applications were submitted to the Department and, in 
November 2015, the Department issued its decision as to which of 
the applicants in the Northeast region should be approved.  Based 
upon its review of the criteria, the Department assigned the 
following aggregate scores to those applicants:  San Felasco--
3.9750 points; Chestnut--3.7917 points; and Loop’s-- 3.5708 
points.  However, due to the Department’s determination that San 
Felasco’s application did not “meet the requirements of 
s. 381.986 [Florida Statutes],” the Department initially approved 
the application of Chestnut. 

The denied applicants, San Felasco and Loop’s, filed 
petitions for formal administrative hearings to challenge the 
Department’s decision to deny their applications in favor of 
Chestnut.  Chestnut filed a Petition for Formal Administrative 
Hearing to insure that its approval would become final despite 
receiving the second highest aggregate point score.  Those cases 
were assigned to the undersigned and consolidated.  The final 
hearing on the pending petitions is scheduled for the month of 
July 2016.  
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2016 LEGISLATION

During the 2016 legislative session, the Medical Cannabis 
Act was amended.  Chapter 2016-123 was created and reads, in 
pertinent part:

Section 3.  (1)  Notwithstanding 
s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice 
from the Department of Health that it is 
approved as a region’s dispensing 
organization, posts a $5 million performance 
bond in compliance with rule 64-4.002(5)(e), 
Florida Administrative Code, and expends at 
least $100,000 to fulfill its legal 
obligations as a dispensing organization; or 
any applicant that received the highest 
aggregate score through the department’s 
evaluation process, notwithstanding any prior 
determination by the department that the 
applicant failed to meet the requirements of 
s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department 
and is approved to operate as a dispensing 
organization  for the full term of its 
original approval and all subsequent renewals 
pursuant to s. 381.986, Florida Statutes.  Any 
applicant that qualifies under this subsection 
which has not previously been approved as a 
dispensing organization by the department must 
be given approval as a dispensing organization 
by the department within 10 days after the 
effective date of this act, and within 10 days 
after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), 
Florida Administrative Code, and must comply 
with all other applicable requirements of 
chapter 64-4, Florida Administrative Code.

(2)  If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
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organization and an organization that meets 
the criteria of section (1) shall both be 
dispensing organizations in the same region.  
During the operations of any dispensing 
organization that meets the criteria in this 
section the Department of Health may enforce 
rule 64-4.005, Florida Administrative Code, as 
filed on June 17, 2015. 

The legislation was signed into law on March 25, 2016, by 
Governor Rick Scott.  

The clear reading of the new law is that both Chestnut and 
San Felasco have now been approved as dispensing organizations in 
the Northeast region.  Chestnut, by virtue of its initial 
approval by the Department, is approved without further review 
and is approved as a DO, so long as it complies with all the 
other requirements of law.  San Felasco, as the applicant 
securing the highest point score during the Department’s review, 
is approved without further review. 

Loop’s now finds itself in the position of being unable to 
challenge the approvals of Chestnut and San Felasco as dispensing 
organizations in the Northeast region.  Loop’s may, however, 
pursue approval of its own application pursuant to subparagraph 
(2) of Section 3 in the new law.  If Loop’s can show that “it was 
entitled to be a dispensing organization” in the instant 
proceeding, then it may also be approved.  Although it is unclear 
how the Division of Administrative Hearings could make a “final 
determination” in this matter as DOAH has only recommended order 
authority in this case, it seems to be the intent of the 
Legislature to allow both a subparagraph (1) and a subparagraph 
(2) applicant to become dispensing organizations in the same 
region.  Or, in the case of the Northeast region, for two 
subparagraph (1) applicants and one subparagraph (2) applicant 
could be approved.  Based upon the foregoing, it is hereby,

ORDERED that:

1.  The Motion to Dismiss filed by Chestnut is Granted, and 
DOAH Case No. 15-7276 is closed; 

2.  DOAH Case No. 15-7268 is closed, sua sponte, as there 
are no remaining disputed issues of material fact; and 

3.  Loop’s is granted leave to amend its petition in DOAH 
Case No. 15-7274 to seek an order deeming it “entitled to be a 

4



dispensing organization,” but striking all challenges to the 
approvals of Chestnut and San Felasco.

DONE AND ORDERED this 2nd day of May, 2016, in Tallahassee, 
Leon County, Florida.

S                                   

R. BRUCE MCKIBBEN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 2nd day of May, 2016.

COPIES FURNISHED:

Nichole Chere Geary, General Counsel
Department of Health
Bin A-02
4052 Bald Cypress Way
Tallahassee, Florida  32399
(eServed)

James A. McKee, Esquire
Foley and Lardner, LLP
Suite 900
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Michael J. Glazer, Esquire
Ausley and McMullen
123 South Calhoun Street
Post Office Box 391
Tallahassee, Florida  32301
(eServed)

J. Stephen Menton, Esquire
Rutledge Ecenia, P.A.
Post Office Box 551 (32302)
119 South Monroe Street, Suite 202
Tallahassee, Florida  32301
(eServed)

Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)

Jon C. Moyle, Esquire
Moyle Law Firm
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)

Karen Ann Putnal, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)

Eugene Dylan Rivers, Esquire
Ausley & McMullen, P.A.
123 South Calhoun Street
Tallahassee, Florida  32301
(eServed)
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Robert A. Weiss, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)

Thomas J. Morton, Esquire
The Lockwood Law Firm
Suite 810
106 East College Avenue
Tallahassee, Florida  32301
(eServed)

Amy W. Schrader, Esquire
Baker Donelson
Suite 925
101 North Monroe Street
Tallahassee, Florida  32301
(eServed)

Kelly Overstreet Johnson, Esquire
Baker, Donelson, Bearman,
  Caldwell and Berkowitz, PC
Monroe Park Tower, Suite 925
101 North Monroe Street
Tallahassee, Florida  32301
(eServed)

Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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STATE OF FLORIDA 

DIVISION OF ADMINISTRATIVE HEARINGS 

 

 

LOOP’S NURSERY & GREENHOUSES, 

INC.,  

 

 Petitioner, 

 

vs. 

 

DEPARTMENT OF HEALTH, OFFICE 

OF COMPASSIONATE USE, 

 

 Respondent. 

                                

  

 

 

 

Case No. 15-7274 
  

 

 

RECOMMENDED ORDER 

 

Pursuant to notice to all parties, a final hearing was 

conducted in this case on July 6 through 8, 11, and  

13 through 15, 2016, in Tallahassee, Florida, before 

Administrative Law Judge (“ALJ”) R. Bruce McKibben of the 

Division of Administrative Hearings (“DOAH”).  The parties were 

represented as set forth below.   

APPEARANCES 

 

 For Petitioner:  Jon C. Moyle, Esquire 

      Karen Ann Putnal, Esquire 

      Robert A. Weiss, Esquire 

      Moyle Law Firm, P.A. 

      118 North Gadsden Street 

      Tallahassee, Florida  32301 

 

 For Respondent:  William Robert Vezina, III, Esquire 

      Eduardo S. Lombard, Esquire 

      Vezina, Lawrence & Piscitelli, P.A. 

      413 East Park Avenue 

      Tallahassee, Florida  32301 
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STATEMENT OF THE ISSUE 

The issue in this case is whether Petitioner, Loop’s 

Nursery & Greenhouses, Inc. (“Loop’s”), was entitled to be a 

dispensing organization under section 381.986, Florida Statutes, 

and applicable rules when its application was reviewed by 

Respondent, Department of Health, Office of Compassionate Use 

(the “Department” or “OCU”), in July through November 2015. 

Unless specifically stated otherwise herein, all 

references to Florida Statutes shall be to the 2015 version, 

as this case involves a backwards-looking, retrospective 

assessment of the Loop’s application. 

PRELIMINARY STATEMENT 

Loop’s and other applicants seeking to become a dispensing 

organization (“DO”) filed applications with OCU in July 2015.  

Loop’s was notified by letter dated November 23, 2015, that it 

was not the highest scored applicant in the Northeast Region, as 

defined in 381.986(5)(b), Florida Statutes.  Loop’s timely filed 

a Petition for Formal Administrative Hearing to contest the 

denial of its application and the approval of a competing 

application.  Subsequently, the Florida Legislature passed 

amendments to section 381.986 which will be discussed more fully 

below.  Ultimately, the petition filed by Loop’s resulted in the 

hearing described above for the purpose of determining whether 
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the Loop’s application should have been approved by the 

Department.   

At the final hearing, Loop’s called the following 

11 witnesses:  David Loop, accepted as an expert in 

horticulture; Dr. James Lieberman, accepted as an expert in 

cannabis processing, extraction, laboratory design, and 

operation commissioning and process optimization; Richard 

Rampell, CPA, accepted as an expert in accounting, financial 

analysis, and valuation; Mark Hand, CPA, accepted as an expert 

in accounting; Gregg Connor, accepted as an expert in 

transportation, distribution, dispensing, and security; 

Dr. Terril Nell, accepted as an expert in horticulture; Holley 

Moseley; Joel Stanley, CEO of CW Botanicals, accepted as an 

expert in cannabis breeding, cultivation, processing, 

extraction, and dispensing; Carla Ard, accepted as an expert in 

sales and marketing; Henry Stephen Jones, accepted as an expert 

in facilities and premises security, technological security, and 

data systems security; and Christian Bax, director of OCU.  

Loop’s Exhibits 1a, 1b, 1c, 2, 7 through 9, 17, 19, 21, 

30 through 34, 36 through 38, 40, 41, 49, 58 through 64, and 

66 were admitted into evidence. 

OCU called the following witness:  Daniel Hevia, CPA, 

accepted as an expert in accounting, auditing, financial 

forensics, peer review, generally accepted accounting standards 
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(GAAS), and auditing standards.  OCU’s Exhibits 13 through 21, 

64 through 69, 71, 72, and 75 through 77 were admitted into 

evidence.   

A Transcript of the final hearing was ordered; it was filed 

at DOAH on August 3, 2016.  By rule, parties are allowed 10 days 

after filing of the transcript at DOAH to submit proposed 

recommended orders (PROs).  Loop’s requested additional time 

(75 days) to prepare its PRO; the Department objected.  The ALJ 

allowed 30 days from the date of filing to submit PROs and 

extended the page limit to 45 pages.  Just prior to the date the 

PROs were due (which would have been September 2), the 

Department filed a Motion seeking clarification of the due date.  

Apparently, Loop’s had contacted the Department and expressed 

its understanding that the PROs were due 45 days after the 

transcript was filed at DOAH (despite the instructions given by 

the ALJ at final hearing and set forth in writing in the 

transcript).  An Order of Clarification was entered, reiterating 

the due date, September 2, 2016.  Loop’s then filed a request 

for extension of time until September 12, 2016 to file the PROs; 

the request was granted.  Each party timely submitted a PRO, and 

each was duly considered in the preparation of this Recommended 

Order.   
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FINDINGS OF FACT 

1.  In 2014, the Florida Legislature enacted the 

Compassionate Medical Cannabis Act, chapter 2014-157, Laws of 

Florida, codified in part at section 381.986, Florida Statutes 

(2014).  The Department was directed by the new law to authorize 

the establishment of one DO in each of five enumerated regions 

within the State.   

2.  The Department promulgated an application form, 

incorporated by reference in Florida Administrative Code Rule 

64-4.002, to be used by applicants seeking approval as a 

dispensing organization.  In July 2015, Loop’s filed an 

application to become the DO in the Northeast Region, consisting 

of 18 primarily rural counties.  The Loop’s application was 

comparatively reviewed with several other applications. 

3.  In November 2015, the Department notified Loop’s that 

its application had received the third-highest score during the 

comparative review.  San Felasco Nurseries, Inc. (“San 

Felasco”), received the highest score; Chestnut Hill Tree Farm, 

LLC (“Chestnut Hill”), received the second highest score.  

However, the Department notified San Felasco that its 

application was being denied on the basis of an alleged 

deficiency, leaving Chestnut Hill as the approved DO in the 

Northeast Region.  Loop’s and San Felasco each timely filed a 

petition for formal administrative hearing to challenge their 
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denials.  Chestnut Hill filed an “approved applicant” petition 

in support of the Department’s decision.  The three petitions 

were consolidated into a single case at DOAH. 

4.  The Florida Legislature, in the 2016 legislative 

session, passed House Bill 307 (CS for CS/CS/HB 307) and House 

Bill 1313, which were signed into law on March 25, 2016, as 

chapter 2016-123, Laws of Florida (referred to herein as the 

“2016 Law”).  The 2016 Law says, in pertinent part: 

Section 3.  (1)  Notwithstanding 

s. 381.986(5)(b), Florida Statutes, a 

dispensing organization that receives notice 

from the Department of Health that it is 

approved as a region’s dispensing 

organization, posts a $5 million performance 

bond in compliance with rule 64-4.002(5)(e), 

Florida Administrative Code, and expends at 

least $100,000 to fulfill its legal 

obligations as a dispensing organization; or 

any applicant that received the highest 

aggregate score through the department’s 

evaluation process, notwithstanding any 

prior determination by the department that 

the applicant failed to meet the 

requirements of s. 381.986, Florida 

Statutes, must be granted cultivation 

authorization by the department and is 

approved to operate as a dispensing 

organization for the full term of its 

original approval and all subsequent 

renewals pursuant to s. 381.986, Florida 

Statutes.  Any applicant that qualifies 

under this subsection which has not 

previously been approved as a dispensing 

organization by the department must be given 

approval as a dispensing organization by the 

department within 10 days after the 

effective date of this act, and within 

10 days after receiving such approval must 

comply with the bond requirement in rule  
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64-4.002(5)(e), Florida Administrative Code, 

and must comply with all other applicable 

requirements of chapter 64-4, Florida 

Administrative Code. 

 

(2)  If an organization that does not meet 

the criteria of subsection (1) receives a 

final determination from the Division of 

Administrative Hearings, the Department of 

Health, or a court of competent jurisdiction 

that it was entitled to be a dispensing 

organization under s. 381.986, Florida 

Statutes, and applicable rules, such 

organization and an organization that meets 

the criteria of section (1) shall both be 

dispensing organizations in the same region.  

During the operations of any dispensing 

organization that meets the criteria in this 

section the Department of Health may enforce 

rule 64-4.005, Florida Administrative Code, 

as filed on June 17, 2015.  

  

5.  The 2016 Law thus effectively approved the applications 

of Chestnut Hill and San Felasco by legislative fiat, declaring 

the Department’s preliminary agency action to be final.  Those 

two entities withdrew their petitions for formal administrative 

hearing and, upon accomplishing certain preliminary 

requirements, were to be granted licenses as DOs in the 

Northeast Region.  

6.  The petition filed by Loop’s remained as the only 

challenge to the Department’s decision vis-à-vis the Northeast 

Region DO applications, resulting in the hearing at issue in 

this Recommended Order.  (Both San Felasco and Chestnut Hill 

attempted to intervene in this action, but because the result in 

this case would have absolutely no bearing on the status of 
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their DO licenses, their petitions to intervene were denied for 

lack of standing.)  Loop’s was left to prove that its 

application should have been approved instead of one or both of 

the now-approved applicants. 

7.  It is unclear why the Department takes such an 

aggressive adversarial stance against Loop’s in this proceeding.  

Should Loop’s prove that its application should have been 

approved rather than one of the other applicants, OCU would 

issue a DO license to Loop’s.  If Loop’s fails to meet its 

burden of proof, OCU would not issue a license.  That is the 

extent of OCU’s status in this matter.  Notwithstanding, OCU 

fervently opposes approval of Loop’s as a DO in the Northeast 

Region. 

The Applicant 

8.  Loop’s was founded in 1949 as a greenhouse and was 

organized as a corporation under the laws of Florida in 1970.  

It has operated a certified nursery for well over 30 years and 

has done so pursuant to a valid Certificate of Registration 

issued by the Florida Department of Agriculture and Consumer 

Services (“DACS”) pursuant to section 581.131, Florida Statutes.  

9.  Loop’s is a Florida greenhouse pioneer, having led the 

industry in advanced cultivation practices, such as drip 

irrigation and the use of blackout shade cloths to maximize 

yield.  Today, Loop’s specializes in greenhouse-grown flowering 
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potted plants.  It has cultivated more than 400,000 plants 

annually since the early 1980s.   

10.  Loop’s is operated by a qualified nurseryman, David 

Loop.  Loop’s currently has 650,000 square feet of state-of-the-

art greenhouses.  The greenhouses are fully automated, with 

features including automatic temperature and humidity controls.  

The primary Loop’s nursery is operated in a 150,000 square foot 

greenhouse located in Jacksonville, Florida, and there is 

another 500,000 square feet of specialized greenhouses located 

in St. Johns County, Florida.  Loop’s has plenty of space 

available in which to cultivate medical marijuana, pending 

development and approval of a security system for the nursery.   

11.  Loop’s expressed its intention to use a subsidiary 

corporation or division (Loop’s Dispensaries, LLC) to operate 

the dispensing functions of its proposed project, if approved.  

This plan was in deference to the federal government’s refusal 

to recognize the legitimacy of medical marijuana and to keep the 

marijuana cultivation separate and apart from the other Loop’s 

cultivation processes.  OCU’s contention that use of the LLC 

constitutes a “material misrepresentation” in the application is 

unfounded.  Loop’s was overt and transparent concerning this 

contingency.  Further, no mention was made of this perceived 

misrepresentation in OCU’s denial letter following review of the 

Loop’s application.  
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The Application Form  

12.  The application form for applying to be a DO 

identifies a number of statutory and rule requirements which 

must be met, including three basic criteria:  a) Possess a valid 

certificate of registration issued by DACS; b) Show that the 

nursery is operated by a Florida nurseryman as described in 

section 581.011; and c) Prove continuous operation as a nursery 

for at least 30 continuous years.  Loop’s generally satisfies 

each of those criteria.  

13.  The application form is divided into four parts:  

Part I requires the applicant to provide basic information about 

itself.  Part II requires the applicant to document its 

compliance with requirements which are mandated by statute.  

Part III requires the applicant to provide OCU with information 

addressing all items listed in rule 64-4.002.  There are five 

substantive subparts in the application:  Cultivation 

(constituting 30 percent of the weighted score), Processing (30 

percent), Dispensing (15 percent), Medical Director (5 percent), 

and Financials (20 percent).  These subparts are further broken 

down into sub-subparts, and weights or percentages are assigned 

to each of those.  Part IV of the application addresses the 

application submission process, including payment of the 

application fee. 



 11 

14.  It is clear Loop’s at least minimally meets the 

requirements set forth in the statute and rule and identified 

within the application.  It has the ability to cultivate, 

process and dispense medical marijuana (or has set forth a 

reasonable proposal for doing so in its application).  It has a 

qualified medical director.  There is, as set forth below, some 

concern about the Loop’s financial statements, but Loop’s is 

generally stable and meets minimal financial requirements.   

15.  However, Loop’s has the burden in the present case to 

show that it satisfied the requirements to such an extent that 

it, rather than Chestnut Hill or San Felasco, should have 

received the highest point total upon comparative review.
1/ 

16.  Looking at Part I of the application, Loop’s provided 

the requisite information dictated by the application form, as 

did--presumably-–the other applicants.  There appears to be no 

dispute that all three applicants sufficiently satisfied Part I.  

17.  As to Part II, Loop’s provided its DACS certification 

and submitted successful level 2 background screens for all of 

its owners and managers.  OCU suggested that some individuals 

who may be involved with the Loop’s operation, if approved, 

should have undergone level 2 background screening.  There is no 

persuasive evidence, however, that such persons were “owners or 

managers” as contemplated by statute and rule so as to be 

subject to the background screening.    
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18.  Loop’s raised a legitimate question as to whether 

competing applicant Chestnut Hill satisfied the requirement to 

have “operated for 30 continuous years as a registered nursery,” 

as required by section 381.986(5)(b)1.  Chestnut Hill was formed 

as a limited liability company in Florida on August 29, 2005.  

By law, Chestnut Hill became a corporate “person” at that time.  

See § 607.01401(19), Fla. Stat.  Thus, argues Loop’s, Chestnut 

Hill could not have operated a registered nursery for 30 years 

because it has not been in existence for 30 years.  

19.  The Department takes the position that a “nursery” may 

be certified by DACS and, even if the nursery ownership changes 

its name or corporate structure, the “nursery” will continue to 

be certified.  “Nursery” is defined in section 581.011(20) as 

“any grounds or premises” used for growing nursery stock. 

20.  A DACS letter dated August 4, 2015, addressed to 

Loop’s states:  “According to the Department’s records, your 

nursery has operated as a registered nursery since May 1, 

1963 and has a current inventory of 951,781 plants.”  A DACS 

letter to San Felasco dated July 6, 2015, states:  “According to 

the Department’s records, your nursery has operated as a 

registered nursery since October 23, 1973 and has a current 

inventory of 561,200 plants.”  DACS issued a letter dated 

August 3, 2015, to Chestnut Hill which states:  “According to 

the Department’s records, your nursery has operated as a 
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registered nursery since November 23, 1981 and has a current 

inventory of 406,337 plants.”   

21.  OCU interpreted the statutory requirement in section 

381.986(5)(b)1. to mean that if the applicant operated a 

registered nursery (rather than itself being a registered 

nursery), that would satisfy the requirement.  OCU reputedly 

relied upon the DACS certification of the nursery premises to 

deem Chestnut Hill compliant with the 30 year requirement.  

Again, no one from Chestnut Hill was called as a witness to 

explain this conundrum. 

Comparative Review 

22.  The five subparts in Part II of the application 

addressing the statutory criteria were carefully considered by 

OCU in its comparative review of the applicants.  OCU’s process 

for reviewing the applications is set forth below. 

23.  Applicants were to submit their applications and a 

$60,000 filing fee to OCU no later than July 8, 2015.  At that 

point the applications were initially reviewed for completeness 

by OCU Director Bax.  If any items or responses were missing 

from an application, Bax would send the applicant an omissions 

letter, giving the applicant an opportunity to supplement its 

application.  In the case of Loop’s, Bax noted that Loop’s had 

not provided proof of operating a registered nursery for 

30 continuous years and the financial statements provided in the 
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application had not been audited.  Loop’s timely provided the 

missing items requested by the Department.   

24.  Once the applications were deemed complete, three 

individuals evaluated and scored the applications comparatively.  

The scorers were:  Christian Bax; Patricia Nelson, a member of 

the Statewide Drug Policy Advisory Council; and Ellyn Hutson, a 

certified public accountant.  Nelson and Hutson were appointed 

by the State Surgeon General.   

25.  Instructions for scoring the applications were 

provided by the Department’s general counsel, Nicole Geary.  

Pursuant to those instructions, the scorers performed their 

comparative evaluations independently, not communicating with 

one another during the review process.  They were, however, 

allowed to make inquiries to certain experts in various areas 

within the applications outside the scorer’s knowledge or 

expertise. 

26.  The scorers each assigned scores on the various 

sections of the application and compiled the scores in a 

spreadsheet.  The three spreadsheets were then consolidated into 

a single spreadsheet and the scores were totaled.  San Felasco 

received the highest aggregate score–-3.9750; Chestnut Hill 

received the second highest score-–3.7917; and Loop’s received 

the third highest score-–3.5708.  Each applicant’s score was an 

aggregate score totaling all sections of the application.  
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Scoring higher in one section (e.g., cultivation) would not 

necessarily mean the applicant had the highest aggregate score.  

The application as a whole had to be scored higher than the 

others in order to be approved.  (See, however, ALJ Van 

Laningham’s September 8, 2016 “Informational Order on the Multi-

Criteria Evaluation, etc.,” entered in Plants of Ruskin, Inc. v. 

Dep’t. of Health, DOAH Case No. 15-7270, wherein he calls into 

question the entire process by which OCU “scored” the competing 

applications, deeming the so-called scores to actually be 

rankings and thus inconsistent with the statutory mandate.)   

27.  At final hearing, Loop’s called one of the scorers, 

Bax, to discuss his evaluation and review of the applications, 

but did not call the other two scorers.  The findings and 

conclusions reached by the other two scorers were not addressed.  

Nor were principals from the competing applicants called in 

order to compare or discuss their applications.  Thus, Loop’s 

attempted to prove that its application was superior by 

affirming the appropriateness of its own application, 

superficially presenting portions of the competing applications, 

and showing that only one of three scorers deemed its 

application superior.  That is not a legitimate or appropriate 

comparison. 

28.  As to the technical and technological ability to 

cultivate, Loop’s provided ample proof that it has that ability.  
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Loop’s will rely in part on assistance from CW Botanicals (i.e., 

the Stanley brothers), and will utilize some of that entity’s 

policies and procedures.
2/
  Although it has no experience 

cultivating cannabis, Loop’s is very skilled in cultivating 

other flowering plants.  With the help of CW Botanicals, Loop’s 

undoubtedly would be able to successfully cultivate cannabis. 

29.  It is the intention of Loop’s to cultivate the 

specific strain of medical cannabis known as “Charlotte’s Web.”  

That strain was developed by the Stanley brothers and has proven 

effective in treating many conditions, especially severe, 

intractable epilepsy.  There are many strains of medical 

marijuana, however, as evidenced by the fact that the Stanley 

brothers themselves grow hundreds of different strains.  San 

Felasco proposes to cultivate a strain known as Anovia Medical; 

Chestnut Hill plans to grow one known as Green Solutions.  Other 

than its notoriety, there was no competent evidence that 

Charlotte’s Web is superior to any other strain. 

30.  The Loop’s proposal to cultivate Charlotte’s Web is 

based entirely on an oral agreement with Ray of Hope, an entity 

which holds the rights to Charlotte’s Web in Florida.  There is 

no binding written agreement between Loop’s and Ray of Hope.  

Nothing prohibits Ray of Hope from granting other Florida 

growers the right to use that strain as well.   
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31.  The suggestion that Loop’s could comply with the 

cultivation requirement better than the other two applicants is 

purely speculative.  Loop’s pointed out that Chestnut Hill was a 

tree farm and that San Felasco dealt with outdoor plants.  Both 

are operating registered nurseries within the State, even if 

they are not currently growing marijuana.  However, each of 

those applicants presumably submitted plans for cultivating 

medical marijuana in some fashion.  No competent evidence was 

presented to infer that the proposals of Chestnut Hill and/or 

San Felasco were inferior to Loop’s, or, conversely, that the 

Loop’s proposal was superior to those applications.  

32.  Loop’s provided an expert to explain the nature of the 

Loop’s plan for securing its operations and personnel.  The plan 

was well-developed and seemed to address all of the issues 

Loop’s would face once it began cultivation.  There were, 

however, some glitches pointed out in the Loop’s plan, e.g., its 

24-hour on-site security was to be provided by a single 

individual who, presumably, would need to sleep sometimes.  But 

again, there is no evidence that the security plans proposed by 

the other two applicants are in any way inferior.  

33.  The same is true of the three applicants’ ability to 

maintain accountability of their raw materials and finished 

products.  Loop’s had a good plan for doing so, but did not 
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specifically demonstrate how its plan was superior to the 

others.   

34.  As for a reasonably located infrastructure to dispense 

the product, Loop’s reasonably showed that it had a broader 

(geographic) distribution plan than its competitors.  However, 

there is no requirement that a DO dispense its product 

statewide, only that each DO must cover its designated region, 

in this case the Northeast Region.  Thus, the fact that the 

other applicants did not propose as wide a distribution of its 

product as Loop’s is not consequential.  In the Loop’s 

application, 12 distinct dispensing sites are proposed.  Eight 

of those sites have been clearly identified, but zoning and 

other approvals have not yet been obtained.  San Felasco 

proposes six sites for dispensaries; Chestnut Hill proposes only 

one, with an option for one more.  It is clear Loop’s intends to 

distribute its product on a wider scale than San Felasco or 

Chestnut Hill, but there is no requirement for doing so.  (The 

application form does include references to such things as being 

centrally located to several populated areas and proximity to 

patient populations, but those are examples of what an applicant 

might want to show OCU.  There is no statutory mandate for those 

items).  The statutory and rule provisions relating to 

dispensing of the cannabis product does not say that ability to 

distribute more product is necessarily better.  Further, Loop’s 
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did not explain how its product would successfully compete with 

the DOs approved in the other regions around the State.  So, in 

total, Loop’s did not prove that its distribution plan was 

superior to the other applicants’ plans.  

35.  As for transportation of the product to its 

dispensaries and users, Loop’s plans to use a high-roofed van 

with a refrigerated cargo space and a lockbox or safe.  The van 

appears to be a very competent means of transporting the 

product.  San Felasco proposes the use of one armored van and 

several small Prius-model automobiles.  Chestnut Hill plans to 

use two Prius automobiles to transport its product.  Each 

applicant’s proposal seems adequate for their projected 

distribution of medical marijuana.   

36.  In the area of financial ability to maintain 

operations for two years, Loop’s cast some reasonable doubt as 

to the showing Chestnut Hill made to satisfy this requirement.  

There was no similar failing noted for San Felasco.  Loop’s own 

financial ability to operate is somewhat suspect due to the 

conditional nature of its audited financial statements. 

37.  Loop’s initially submitted a “reviewed” financial 

statement with its application.  A reviewed statement is one 

prepared internally and then reviewed by a certified public 

accountant for general correctness.  OCU asked Loop’s to submit 
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an audited financial statement instead, and Loop’s complied with 

that request.   

38.  The audited financial statement was prepared by Steven 

Hand, a self-employed CPA whose major business was doing 

business evaluations.  The Loop’s audit was the only one he had 

prepared since 1998.  Mr. Hand was familiar with Loop’s and had 

some history with the company.  He was asked, on extremely short 

notice, to prepare an audited financial statement for Loop’s.  

The amount of time he had to prepare the statement was probably 

insufficient, but he did the best he could in that time.   

39.  Mr. Hand did not do a written audit plan before 

commencing the audit although that is a requirement for a bona 

fide audit.  Mr. Hand said that he had a “plan” of sorts based 

on his conversations with Mr. Loop, but such oral discussions 

are not sufficient under GAAS to constitute a plan.  The audited 

financial statement he issued did not have the requisite 

headings required by GAAS, but the financial statement was 

generally acceptable as to content.  Again, failure to include 

the headings is a violation of GAAS, but the violation seems 

minimal in this context. 

40.  Mr. Hand could not issue an unqualified (a/k/a 

unmodified or clean) opinion regarding the Loop’s financial 

situation.  That is because he was unable to verify the 

inventory due to his having been engaged to do the work more 
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than a year after the audit period.  The verification of 

accounts receivables was done by Loop’s, not by the CPA, another 

violation of auditing guidelines.  Thus, Mr. Hand issued a 

“qualified” opinion, i.e., a much weaker opinion that those 

submitted by the competing applicants. 

41.  There is no evidence of record as to the validity or 

appropriateness of the audited financial statement submitted by 

San Felasco in its application.  Thus, no comparison of 

information contained therein can be made.     

42.  Some concerns were raised by Loop’s about Chestnut 

Hill’s finances related to the way that entity valuated its 

inventory.  Further, only the balance sheet on Chestnut Hill’s 

financials was audited; the auditor issued a disclaimer as to 

the income statement portion of the financial report.  But, 

ultimately, the auditors were able to issue a valid audited 

financial statement for the entity. 

43.  San Felasco was alleged to have a suspect financial 

ratio which could have an effect on its ability to continue 

operations for two years, as required by statute.  But no 

discreet comparison between the Loop’s financials and those of 

the competing applicants was presented at final hearing.   

44.  Loop’s has retained a qualified physician to act as 

its medical director and to supervise the DO’s activities.  
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There is no evidence the physician is better than the medical 

directors proposed by the other parties. 

45.  The evidence at final hearing was abundantly clear 

that low THC, high CDB marijuana can have enormously successful 

results in children with significant medical conditions.  The 

stories of how this drug has helped children overcome 

debilitating seizure activity were miraculous in nature.  It is 

difficult to conceive how such a beneficial medication could be 

objected to by some uninformed persons or groups.  

CONCLUSIONS OF LAW 

46.  The Division of Administrative Hearings has 

jurisdiction over the parties to and the subject matter of this 

proceeding pursuant to sections 120.569 and 120.57(1), Florida 

Statutes (2016). 

47.  Section 120.57(1)(k) states:  “All proceedings 

conducted under this subsection shall be de novo.”  The de novo 

standard has not been altered by section 381.986, or any other 

statute relating to the subject matter in this case.  Thus, 

under section 120.57(1), the final hearing at DOAH was conducted 

“to formulate final agency action, not to review action taken 

earlier and preliminarily.”  J.D. v. Fla. Dep’t of Child. & 

Fams., 114 So. 2d 1127, 1132 (Fla. 1st
 
DCA 2013), (quoting 

McDonald v. Dep’t of Banking & Fin., 346 So. 2d 569, 584 (Fla. 

1st DCA 1977)).
3/
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48.  The general rule is that the party asserting the 

affirmative of an issue has the burden of presenting evidence as 

to that issue.  Dep’t of Banking & Fin., Div. of Sec. & Investor 

Prot. v. Osborne Stern & Co., 670 So. 2d 932, 933 (Fla. 1996), 

citing Fla. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 

1st DCA 1981).  In this case, Loop’s has the burden.   

49.  According to section 120.57(1)(k), “Findings of fact 

shall be based upon a preponderance of the evidence . . . 

except as otherwise provided by statute, and shall be based 

exclusively on the evidence of record and on matters 

officially recognized.”   

50.  In the instant matter, Loop’s was required to prove, 

by a preponderance of evidence, that the Department should have 

approved its application to become a DO in the Northeast Region 

instead of approving San Felasco and/or Chestnut Hill.  The 

2016 Law specifically says that the applicant must show that “it 

was entitled to be a dispensing organization.”  That is, that 

the application as submitted to OCU was superior to all 

competing applications in the same region.  This proceeding, 

therefore, is a backward-looking, retrospective assessment of 

the applications at the time they were filed and reviewed by 

OCU.  (See Judge McArthur’s excellent description of this 

process in her May 13, 2016, Order Regarding Impact of [the 
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2016 Law], entered in McCrory’s Sunny Hill Nursery v. Dep’t. of 

Health, DOAH Case No. 15-7275.)    

51.  In this case, it must first be determined whether 

Chestnut Hill should have been comparatively reviewed with the 

other applicants due to the 30 continuous years of operation 

issue.  Although an agency’s interpretation of its own statutes 

is given deference (See Humana, Inc. v. Dep’t of Health & Rehab. 

Servs., 492 So. 2d 388 (Fla. 4th DCA 1986)), that interpretation 

cannot be contrary to the plain language of the statute.  In the 

present case, the statute at issue dictates that “the applicant 

must . . . have been operated as a registered nursery in the 

state for at least 30 continuous years.”  § 381.986(5)(b)1, Fla. 

Stat.  “Nursery” is defined as “any grounds or premises on which 

nursery stock is grown.”  § 581.011(20), Fla. Stat.  A nursery 

is not a person, corporate or otherwise; it is grounds or 

premises.  Thus, none of the corporate applicants to be a DO in 

Florida could have literally satisfied the requirement to have 

been operated as a “nursery.”  DACS also issues certificates of 

registration to stock dealers, agents, or plant brokers, each of 

which is defined as a “person” in section 581.131.  But receipt 

of a certificate of registration by a stock dealer, agent, or 

plant broker does not make that person a “nursery.”  

52.  Inasmuch as no applicant could have literally 

complied with the requirement to be a registered nursery, the 
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Department’s interpretation of the statute to allow applicants 

who operate--rather than operate as--a registered nursery for 

30 continuous years to be deemed compliant with the statutory 

requirement is accepted.  (See Chiles v. Dep’t of State, Div. 

of Elect., 711 So. 2d 151 (Fla. 1st DCA 1998.)  If Chestnut 

Hill had a letter from DACS that it had operated a nursery for 

30 continuous years, then its application should have been 

comparatively reviewed with the other applicants.
4/
  

53.  This is the first proceeding under the 2016 Law, which 

generally establishes the parameters for an applicant such as 

Loop’s to obtain approval of its initially denied application.  

Chapter 381, Florida Statutes, wherein portions of the 2016 Law 

are codified, sets forth the criteria each applicant must 

satisfy.  Those criteria, paraphrased, are: 

a) Technical and technological ability to 

cultivate and produce low-THC cannabis; 

 

b) Ability to secure the premises, 

resources, and personnel necessary to 

operate as a DO; 

 

c) Ability to maintain accountability of all 

raw materials, finished products, and any 

byproducts to prevent diversion or 

unlawful access to or possession of these 

substances; 

 

d) An infrastructure reasonably located to 

dispense low-THC cannabis to registered 

patients statewide or regionally as 

determined by the Department; 
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e) Financial ability to maintain operations 

for the duration of the 2-year approval 

cycle; 

 

f) Fingerprinting and level 2 background 

screening for all owners and managers; 

and 

 

g) Employment of a medical director who is a 

physician licensed under chapter 458 or 

chapter 459, Florida Statutes, to 

supervise the DO’s activities. 

 

54.  Those criteria are incorporated into the application 

form.  Under the present stature of this case, Loop’s is then 

required to prove, by a preponderance of evidence, that its 

application met or exceeded those criteria in ways that were, 

in the aggregate, superior to the competing applicants.   

55.  As set forth in the Findings of Fact above, Loop’s did 

not provide comparative proof that its application satisfied 

those criteria better than Chestnut Hill or San Felasco such 

that its application should have been approved.  While Loop’s 

did prove definitively that it was approvable and had a very 

good proposal, that fact alone did not establish that it was 

better than the other two applicants at issue.  Loop’s stated 

correctly in its Proposed Recommended Order that, “other than 

uncorroborated hearsay, there is no evidence in the record that 

either San Felasco or Chestnut Hill [satisfied the various 

criteria for approval].”  By the same token, there was no 

competent evidence to prove that those two applicants did not 
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satisfy the criteria, or that their proposals were qualitatively 

inferior to the Loop’s application.  It was Loop’s duty to show 

how its application was superior to the other applicants.  It 

was Loop’s duty to present whatever evidence about San Felasco 

and Chestnut Hill was necessary to make that comparison.  Loop’s 

failed to do so.  

56.  The 2016 Law refers to a “final determination from the 

Division of Administrative Hearings, the Department of Health, 

or a court of competent jurisdiction.”  Inasmuch as DOAH does 

not have final order authority in this matter, the 

recommendation below is not dispositive of the Loop’s 

application until a final order is entered by the Department.    

RECOMMENDATION 

 Based on the foregoing Findings of Fact and Conclusions 

of Law, it is 

 RECOMMENDED that a final order be entered by Respondent, 

Department of Health, Office of Compassionate Use, finding that 

Petitioner, Loop’s Nursery & Greenhouses, Inc., failed to prove 

by a preponderance of evidence that its application to become a 

distributing organization in the Northeast Region should have 

been approved, and therefore, denying Loop’s application to 

become a dispensing organization in the Northeast Region.   
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DONE AND ENTERED this 7th day of October, 2016 in 

Tallahassee, Leon County, Florida. 

S                                   

R. BRUCE MCKIBBEN 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 7th day of October, 2016. 

 

 

ENDNOTES 

 
1/
  This matter is unique in its stature at DOAH.  Loop’s is 

charged with proving, by comparative review, that its 

application was–-at the time OCU made its decision–-superior to 

the applications of Chestnut Hill and San Felasco.  This case is 

akin to the comparative review done by an ALJ in certificate of 

need cases, but the facts here are limited to those existing at 

the time the applications were reviewed by OCU.  However, 

neither of the competing applicants was involved in the final 

hearing (after being denied intervenor status) and all evidence 

concerning their applications was essentially uncorroborated 

hearsay.  This fact significantly impaired Loop’s ability to 

meet its burden of proof.  Loop’s might have remedied this 

problem by calling witnesses from the competing applicants, but 

that will never be known.  

 
2/
  The Stanley brothers developed the low THC, high CDB strain 

of medical marijuana known as “Charlotte’s Web.”  They have 

gained notoriety in the industry as pioneers and recognized 

experts in the cultivation of medical marijuana strains. 
 

3/
  Note, however, Judge Van Landingham’s well-reasoned 

conclusion to the contrary in Plants of Ruskin, Inc. v. Dep’t. 

of Health, DOAH Case No. 15-7270, Order Granting Ruskin’s Motion 
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in Limine, September 12, 2016.  Judge Van Laningham concludes 

that an applicant that has not been in existence for over 

30 years cannot satisfy the requirement, regardless of whether 

it holds a certificate from DACS.  

 
4/
  The Department continues to suggest that an “abuse of 

discretion” standard should be applied to the instant case.  

That argument is again rejected.  Besides, no evidence was 

presented at final hearing directed to whether OCU abused its 

discretion; the evidence addressed whether the Loop’s 

application was superior to the competing applicants. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

LOOP'S NURSERY & GREENHOUSES, 
INC., 

Petitioner, 

17 J M l - 5 P l·l I : I 5 

v. DOAH Case No.: 15-7274 

DEPARTMENT OF HEALTH, OFFICE 
OF COMPASSIONATE USE, 

Respondent. 

___________________________/ 

FINAL ORDER 

THIS MATTER came before the Department of Health ("Department") for the 

consideration of a Recommended Order and entry of a Final Order. On October 7, 2016, 

Administrative Law JudgeR. Bruce McKibben issued a Recommended Order following 

an administrative hearing. The Recommended Order is attached as Exhibit A. The 

Petitioner, Loop's Nursery and Greenhouses, Inc. ("Loop's") timely filed exceptions to 

which the Department of Health, Office of Compassionate Use ("OCU") filed responses. 

OCU timely filed exceptions to which Loop's filed responses. After review of the entire 

record, the Department makes the following findings and conclusions: 

STANDARD OF REVIEW FOR RULING ON 
EXCEPTIONS TO A RECOMMENDED ORDER 

Section 120.57(1)(k), Florida Statutes, directs that a final order shall include an 

explicit ruling on each exception, but an agency need not rule on an exception that does 

not clearly identify the disputed portion of the recommended order by page number or 



paragraph, that does not identify the legal basis for the exception, or that does not include 

appropriate and specific citations to the record. 

An agency may not reject or modify findings of fact in a recommended order unless 

the agency first determines from a review of the entire record, and states with particularity 

in the order, that the findings of fact were not based upon competent substantial evidence 

or that the proceedings on which the findings were based did not comply with essential 

requirements of law. See section 120.57(1)(1), Florida Statutes. 

An agency may reject or modify the conclusions of law over which the agency has 

substantive jurisdiction and interpretation of administrative rules over which the agency 

has substantive jurisdiction. See section 120.57(1)(1), Florida Statutes. When rejecting or 

modifying such conclusion of law or interpretation of administrative rule, the agency 

must state with particularity its reasons for rejecting or modifying such conclusion oflaw 

or interpretation of administrative rule and must make a finding that its substituted 

conclusion of law or interpretation of administrative rule is as or more reasonable than 

that which was rejected or modified. See id. 

RULING ON LOOP'S EXCEPTIONS 

Ruling on Loop's Exception No. 1 

Loop's takes exception to the finding of fact in paragraph 5 of the Recommended 

Order. The paragraph states: 

The 2016 Law thus effectively approved the applications of Chestnut 
Hill and San Felasco by legislative fiat, declaring the Department's 
preliminary agency action to be final. Those two entities withdrew their 
petitions for formal administrative hearing and, upon accomplishing 
certain preliminary requirements were to be granted licenses as DOs in the 
Northeast Region. 
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Loop's argues that this paragraph is an erroneous interpretation of chapter 2016-

123, Laws of Florida, and that there is no competent substantial evidence to support the 

finding that Chestnut Hill and San Felasco accomplished certain preliminary 

requirements. OCU argues that this paragraph is immaterial to the findings in the instant 

case. 

The ALJ provides background information in this paragraph. The ALJ did not 

make a finding as to what preliminary requirements were met by Chestnut Hill and San 

Felasco. The conclusion that the 2016 Law resulted in the approval of Chestnut Hill and 

San Felasco by legislative fiat is a correct interpretation of the law. 

Loop's Exception No. 1 is denied. 

Ruling on Loop's Exception No. 2 

Loop's takes exception to the Recommended Order paragraph number 15 in its 

entirety along with its accompanying endnote, labeled as a finding of fact. The paragraph 

and endnote state: 

15. However, Loop's has the burden in the present case to show that it 
satisfied the requirements to such an extent that it, rather than Chestnut 
Hill or San Felasco, should have received the highest point total upon 
comparative review. 

Endnote 1: This matter is unique in its stature at DOAH. Loop's is 
charged with proving, by comparative review, that its application was--at 
the time OCU made its decision--superior to the applications of Chestnut 
Hill and San Felasco. This case is akin to the comparative review done by 
an ALJ in certificate of need cases, but the facts here are limited to those 
existing at the time the applications were reviewed by OCU. However, 
neither of the competing applicants was involved in the final hearing (after 
being denied intervenor status) and all evidence concerning their 
applications was essentially uncorroborated hearsay. This fact significantly 
impaired Loop's ability to meet its burden of proof. Loop's might have 
remedied this by calling witnesses from the competing applicants, but that 
will never be known. 
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Although labeled a finding of fact, the statements in paragraph 15, and endnote 1, 

concerning the burden of proof, are conclusions oflaw. 

As to paragraph 15, Loop's argues that it has the burden of presenting credible 

evidence that provides "reasonable assurances" of entitlement to a license. At that point 

OCU must present credible evidence of equivalent quality to rebut the evidence presented 

by Loop's, citing Fla. Dep't of Transportation v. J. W.C. Co. , 396 So. 2d 778 (Fla. 1st DCA 

1981). OCU has responded, arguing that the burden shifting described in J. W.C. does not 

apply under chapter 2016-123, Laws of Florida section 3(2). 

Loop's has misconstrued what the First District Court of Appeals held in J. W.C. 

Loop's reference to "reasonable assurances" is misplaced. J . W.C. involved an application 

for a permit for construction of a complex source of air pollution. According to Florida 

Administrative Code Rule 17-4.071 such a permit applicant was required to provide 

reasonable assurances that pollution standards would not be violated. The reference in 

J. W.C. to "reasonable assurances" is not a general concept relating to license applications 

and is not found in the statues and rules governing applications for approval to operate 

as a low-THC dispensing organization ("DO"). 

It is fundamental that an applicant for a license carries the ultimate burden of 

persuasion of entitlement through all proceedings. J. W.C. at 787. The ALJ was correct 

that it was Loop's burden to demonstrate by a preponderance of the evidence that it 

should have received the highest point total upon comparative review. 

Loop's exception 2 is denied. 

1 The current rule contains the same language. See Fla. Admin. Code R. 62-4 .070. 
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Ruling on Loop's Exception No. 3 

Loop's takes exception to the finding of fact in paragraph 16 indicating that San 

Felasco and Chestnut Hill sufficiently provided the information requested in Part I of the 

application and there appeared to be no dispute that all three applicants sufficiently 

satisfied Part I. 

Loop's argues that there was no evidence establishing that the information in Part 

I of San Felasco and Chestnut Hill's applications was true and accurate. 

The applications were admitted into evidence. Part I of the application requested 

the applicant to provide basic information such as name and address. In review of the 

entire 12-volume transcript of the seven-day hearing, the only testimony concerning Part 

I was a brief description of the information requested. The remaining testimony 

concerned Part II and to a large extent Part III. Thus, there did not appear to be any 

dispute concerning whether all applicants provided the information requested in Part I of 

the application. There is competent substantial evidence to support the ALJ's finding. 

Loop's Exception No. 3 is denied. 

Ruling on Loop's Exception No. 4 

Loop's takes exception to the ALJ's findings in paragraphs 19, 20, 21, 51 and 52, 

explaining that the disputed portions of those paragraphs were the items that were 

underlined in Loop's exceptions. Loop's did not underline any portions of paragraphs 19-

21 and therefore did not identify the disputed portions of those paragraphs as required by 

section 120.57(1)(k), Florida Statutes. It is not necessary to rule on exceptions that do not 

clearly identify the disputed portions in the Recommended Order. See id. 

Loop's takes exception to the conclusion of law in paragraph 51 of the 

Recommended Order which states: 
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A nursery is not a person, corporate or otherwise; it is grounds or premises. 
Thus, none of the corporate applicants to be a DO in Florida could have 
literally satisfied the requirement to have been operated as a "nursery." 
DACS also issues certificates of registration to stock dealers, agents, or plant 
brokers, each of which is defined as a "person" in section 58i.13i. But 
receipt of a certificate of registration by a stock dealer, agent, or plant broker 
does not make that person a "nursery." 

Loop's takes exception to the conclusion of law m paragraph 52 of the 

Recommended Order which states: 

Inasmuch as no applicant could have literally complied with the 
requirement to be a registered nursery, the Department's interpretation of 
the statute to allow applicants who operate--rather than operate as--a 
registered nursery for 30 continuous years to be deemed compliant with the 
statutory requirement is accepted. (See Chiles v. Dep't of State, Div. of 
Elect., 711 So. 2d 151(Fla.1st DCA 1998). If Chestnut Hill had a letter from 
DACS that it had operated a nursery for 30 continuous years, then its 
application should have been comparatively reviewed with the other 
applicants. 

Loop's argues that Chestnut Hill did not meet the 30-year requirement because it 

became a corporate person in 2005, based on a Department of State filing showing that 

Chestnut Hill changed its corporate structure. 

The conclusions of law in paragraphs 51 and 52 concern section 38i.986, Florida 

Statutes, over which the Department has substantive jurisdiction. The ALJ was correct 

to accept the Department's determination that a certification letter from the Department 

of Agriculture and Consumer Services ("DACS") indicating that an applicant operated as 

a regi stered nursery for 30 continuous years was sufficient evidence demonstrating 

satisfaction of the 30-year statutory requirement. 

Loop's Exception No. 4 is denied. 

Ruling on Loop's Exception No. 5 

Loop's takes exception to portion of the finding of fact in paragraph 25 which 

states, "Pursuant to those instructions, the scorers performed their comparative 
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evaluations independently, not communicating with one another during the review 

process." Loop's asserts there is no competent substantial evidence to support this 

finding. 

There is competent substantial evidence to support this finding, both in the 

testimony of Christian Bax, and the memorandum to the evaluators providing 

instructions that the scorers were to conduct their comparative evaluations 

independently. 

Loop's Exception No. 5 is denied. 

Ruling on Loop's Exception No. 6 

Loop's takes exception to the finding of fact in paragraph 26 of the Recommended 

Order in its entirety, in which the AW describes the scoring process that was conducted 

by OCU along with the applicants' total aggregate scores. Loop's argues that no applicant 

had a score because the hearing before the AW is a de novo proceeding. Loop's argues 

that OCU's scoring method had no presumption of correctness and also argues that the 

scorecards from the two scorers who did not testify, Ms. Nelson and Ms. Hutson, OCU 

exhibits 16-21, were hearsay erroneously used by the AW to make a finding of fact. 

Loop's argument that no applicant had a score due to this being a de novo 

proceeding is inconsistent with chapter 2016-123, section 3(2), Laws of Florida, which 

states: 

If an organization that does not meet the criteria of subsection (1) 
receives a final determination from the Division of Administrative 
Hearings, the Department of Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing organization under s. 381.986, Florida 
Statutes, and applicable rules, such organization and an organization that 
meets the criteria of subsection (1) shall both be dispensing organizations 
in the same region. 
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Loop's had the burden to show that it was entitled to be a dispensing organization 

under section 38i.986, Florida Statutes, and applicable rules. Those rules describe the 

scoring methodology and the evaluators who could conduct the scoring. See Fla. Admin. 

Code R. 64-4.002. 

The AL.J's description of the OCU's scoring process is based on competent 

substantial evidence including the testimony of Christian Bax, the Director of OCU, and 

the scorecards themselves, which fall into the business record hearsay exception 

described in section 90.803(6), Florida Statutes. 

Loop's exception number 6 is denied. 

Ruling on Loop's Exception No. 7 

Loop's takes exception to the findings of fact in the following portion of paragraph 

27 of the Recommended Order which states: 

The findings and conclusions reached by the other two scorers were not 
addressed. Nor were principals from the competing applicants called in 
order to compare or discuss their applications. Thus, Loop's attempted to 
prove that its application was superior by affirming the appropriateness of 
its own application, superficially presenting portions of the competing 
applications, and showing that only one of three scorers deemed its 
application superior. This is not a legitimate or appropriate comparison. 

Loop's argues that the AL.J's conclusion that "[t]his is not a legitimate or 

appropriate comparison" was a rejection of the testimony of Mr. Bax, arguing that an 

administrative law judge is not free to ignore or reject unrebutted expert testimony. 

Loop's also cites to its own expert witnesses who testified about portions of Loop's 

application compared to other two competing applicants. 

In review of the entire record, Mr. Bax was not an expert witness. The competent 

substantial evidence supports the findings of fact in this paragraph. Under Florida 

Administrative Code Rule 64-4.002(5)(a), the applications were required to be scored by 
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three evaluators, the Director of the Office of Compassionate Use (Mr. Bax), a member of 

the Drug Policy Advisory Council appointed by the State Surgeon General (Ms. Nelson), 

and a Certified Public Accountant appointed by the State Surgeon General (Ms. Hutson). 

Loop's only called one evaluator, Mr. Bax, and did not call Ms. Nelson or Ms. Hutson. 

Likewise, Loop's did not call principals from the other two applicants in order to discuss 

their applications. Loop's experts only compared limited portions of the competing 

applications with that of Loop's. 

Loop's Exception No. 7 is denied. 

Ruling on Loop's Exception No. 8 

Loop's takes exception to the finding of fact in paragraph 29 of the Recommended 

Order which states, "San Felasco proposes to cultivate a strain known as Anovia Medical; 

Chestnut Hill plans to grow one known as Green Solutions. Other than its notoriety, there 

was no competent evidence that Charlotte's Web is superior to any other strain." 

In review of the entire record, there is no competent substantial evidence that 

Anovia Medical and Green Solutions are cannabis strains. The testimony and the 

applications indicate that Navia Medical is the proposed pharmaceutical division of 

Chestnut Hill and The Green Solution is an organization partnering with San Felasco. 

Loop's takes exception to the finding of fact that "other than its notoriety, there 

was no competent evidence that Charlotte's Web is superior to any other strain." Loop's 

points to the testimony of Mr. Bax who indicated he believed Charlotte's Web was a good 

strain of cannabis and efficacious. 

There is competent substantial evidence supporting the AL.J's findings. Mr. Bax 

also testified that as long as the cannabis strain met the low-THC, high-CBD requirements 

of the statute, they would be considered equal. Loop's witness Joel Stanley testified that 
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other strains were effective, described Charlotte's Web as a brand and testified that 

patient response to cannabis products can be very individualized. 

Loop's Exception No. 8 is denied in part and granted in part. Paragraph 29 is 

modified to omit the reference to Anovia Medical and Green Solutions. 

Ruling on Loop's Exception No. g 

Loop's takes exception to the finding of fact in paragraph 31 of the Recommended 

Order that states, "The suggestion that Loop's could comply with the cultivation 

requirement better than the other two applicants is purely speculative." 

Loop's also takes exception to the finding of fact in paragraph 31 that states: 

Both [Chestnut Hill and San Felasco] are operating registered nurseries 
within the State, even if they are not currently growing marijuana. 
However, each of those applicants presumably submitted plans for 
cultivating medical marijuana in some fashion. No competent evidence was 
presented to infer that the proposals of Chestnut Hill and/ or San Felasco 
were inferior to Loop's, or, conversely, that the Loop's proposal was 
superior to those applications. 

Loop's argues that Mr. Bax gave Loop's a higher score than the other two 

applicants, and that Loop's presented expert testimony indicating that portions of Loop's 

application was superior to that of Chestnut Hill and San Felasco. As stated in the Ruling 

on Loop's Exception No. 7, Loop's did not make an appropriate comparison. There is 

competent substantial evidence to support the ALJ's finding. 

Loop's Exception No. 9 is denied. 

Ruling on Loop's Exception No. 10 

Loop's takes exception to the findings of fact in paragraph 32 of the Recommended 

Order that states: 

There were, however, some glitches pointed out in the Loop's plan, e.g., its 
24-hour on-site security was to be provided by a single individual who, 
presumably, would need to sleep sometimes. But again, there is no evidence 
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that the security plans proposed by the other two applicants are in any way 
inferior. 

Loop's argues that expert testimony established the security proposed by Loop's 

application, including that 24-hour onsite security was a positive aspect of the Loop's 

application. In review of the entire record, there is no competent substantial evidence 

that the security plans proposed by Chestnut Hill and San Felasco were inferior to Loop's. 

Loop's Exception No. 10 is denied. 

Ruling on Loop's Exception No. 11 

Loop's takes exception to the finding of fact in paragraph 33 of the Recommended 

Order. Paragraph 33 states: 

The same is true of the three applicants' ability to maintain accountability 
of their raw materials and finished products. Loop's had a good plan for 
doing so, but did not specifically demonstrate how its plan was superior to 
the others. 

Loop's argues that it proved its ability and plan to maintain accountability of its 

raw materials and finished products, and that the specifics of how San Felasco and 

Chestnut Hill planned to account for raw materials and finished products was not 

established. 

In review of the entire record, there is competent substantial evidence supporting 

the AI.J's finding. Loop's acknowledges that it did not establish how San Felasco and how 

Chestnut Hill planned to account for raw materials and finished products. 

Loop's exception No. 11 is denied. 

Ruling on Loop's Exception No. 12 

Loop's takes exception to the findings of fact found in portions of paragraph 34 

which state: 
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However, there is no requirement that a DO dispense its product 
statewide, only that each DO must cover its designated region, in this case 
the Northeast Region. Thus, the fact that the other applicants did not 
propose as wide a distribution of its product as Loop's is not consequential. 
... It is clear Loop's intends to distribute its product on a wider scale than 
San Felasco or Chestnut Hill, but there is no requirement for doing so .... 
The statutory and rule provisions relating to dispensing of the cannabis 
product does not say that ability to distribute more product is necessarily 
better. Further, Loop's did not explain how its product would successfully 
compete with the DOs approved in the other regions around the State. So, 
in total, Loop's did not prove that its distribution plan was superior to the 
other applicants' plans. 

Loop's takes exception to the finding of fact in paragraph 35 that states, "Each 

applicant's proposal seems adequate for their projected distribution of medical 

marijuana." 

There is competent substantial evidence supporting the ALJ's findings of fact in 

these paragraphs and Loop's does not appear to be disputing any of the factual findings. 

Rather Loop's argues that the ALJ errored in his conclusion of law that there is no 

requirement that a DO distribute statewide. Loop's cites to section 38i.986(5)(b)4., 

Florida Statutes and Rule 64-4.002(2)(c)11. of the Florida Administrative Code and 

argues that the finding that a DO only cover its designated region is not supported by 

these laws. 

Section 38i.986, Florida Statutes, is a statute over which the Department has 

substantive jurisdiction, being the agency tasked with the licensing and regulation of low-

THC cannabis and medical marijuana DOs. The law provides for the establishment of 

five DOs to ensure reasonable statewide accessibility and availability, "one in each of the 

following regions: northwest Florida, northeast Florida, central Florida, southeast Florida 

and southwest Florida." Section 38i.986(5)(b), Florida Statutes. Section 

38i.986(5)(b)4., Florida Statutes, requires each applicant to demonstrate "[a]n 
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infrastructure reasonably located to dispense low-THC cannabis to registered patients 

statewide or regionally as determined by the department." (Emphasis added). 

Florida Administrative Code Rule 64-4.002(2)(c)11. requires the applicant to 

describe the methods proposed for dispensing the low-THC derivative products and does 

not require the applicant to dispense statewide. 

Neither the statute nor the rule indicate that it is preferable to dispense statewide. 

The ALl's conclusion is correct that a DO must provide a plan to cover the patients in its 

region and may, but is not required to, dispense statewide. 

Loop's Exception No. 12 is denied. 

Ruling on Loop's Exception No. 13 

Loop's takes exception to findings of fact in paragraphs 36, 37 and 38-43 related 

to Loop's financial statements. In its exceptions, Loop's indicated that the disputed 

portions were those portions underlined in Loop's exceptions. Loop's did not underline 

any portion of paragraph 37 and therefore did not clearly identify the disputed portion of 

that paragraph as required by section 120.57(1)(k), Florida Statutes. 

Loop's takes exception to the sentence in paragraph 36 which states, "Loop's own 

financial ability to operate is somewhat suspect due to the conditional nature of its 

audited financial statements." There is competent substantial evidence to support the 

ALl's finding, specifically the testimony of Mr. Hand who conducted the audit and who 

issued a qualified opinion because he was unable to count inventory, a substantial portion 

of Loop's assets. 

Loop's takes exception to the sentence in paragraph 38 which states, "The amount 

of time [Steven Hand] had to prepare the statement was probably insufficient, but he did 

the best he could in that time." There is competent substantial evidence to support the 
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ALJ's finding. All three CPAs who testified commented on the short timeframe for the 

audit. Mr. Hand testified that completing the audit in approximately a week was "very, 

very quick for an audit." Mr. Ram pell testified that Mr. Hand did not have a lot of time 

to conduct the audit. Mr. Hevia testified that the audit was "doomed from the beginning" 

due to the limited time. 

Loop's takes exception to the sentence in paragraph 39 which states, "The audited 

financial statement he issued did not have the requisite headings required by [Generally 

Accepted Auditing Standards]." There is competent substantial evidence to support the 

ALJ's finding. All three CPA's who testified indicated that the Generally Accepted 

Auditing Standards ("GAAS") required that the audit report have headings. 

Loop's takes exception to the sentence in paragraph 40 which states, "The 

verification of accounts receivable was done by Loop's, not by the CPA, another violation 

of auditing guidelines. Thus, Mr. Hand issued a 'qualified' opinion, i.e., a much weaker 

opinion than those submitted by the competing applicants." There is competent 

substantial evidence to support the ALJ's finding. Mr. Hand testified that Loop's sent out 

the letters to verify accounts receivable. The GAAS standards and the testimony of Mr. 

Hevia indicated that the CPA must send out the verification requests. All three CPA 

experts testified as to the hierarchy of audit opinions. 

Loop's takes exception to the finding of fact in paragraph 41 stating, "There is no 

evidence of record as to the validity or appropriateness of the audited financial statement 

submitted by San Felasco in its application. Thus, no comparison of information 

contained therein can be made." There is competent substantial evidence to support the 

AL.J's finding. Although Loop's presented witnesses who compared limited aspects of the 

applications, Loop's did not compare all aspects of the applications. 
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Loop's takes exception to the finding of fact in paragraph 42 stating, "But, 

ultimately, the auditors were able to issue a valid audited financial statement for 

[Chestnut Hill]." Loop's disputes this portion of paragraph 42, but does not include any 

appropriate and specific citations to the record as required by Section 120.57(1)(k), 

Florida Statutes. 

Loop's takes exception to the finding of fact in paragraph 43 stating, "But no 

discreet comparison between Loop's financials and those of the competing applicants was 

presented at final hearing." Loop's argues that the ALJ disregarded competent 

substantial evidence to reach this conclusion. AB stated above, the comparisons were 

limited in scope. It is solely within the prerogative of the ALJ as the finder of fact to weigh 

the evidence and judge the credibility of witnesses. See Strickland v. A & M University, 

799 So. 2d 276, 278 (Fla. 1st DCA 2001). 

Loop's Exception No. 13 is denied. 

Ruling on Loop's Exception No. 14 

Loop's takes exception to the conclusion of law in paragraph 53 of the 

Recommended Order which states, "This is the first proceeding under the 2016 Law, 

which generally establishes the parameters for an applicant such as Loop's to obtain 

approval of its initially denied application." Loop's argues that the law passed in 2014 

established the original criteria for approving DO applications. 

Although the 2014 law, codified in section 38i.986, Florida Statutes, established 

the original criteria applicants were required to meet, the 2016 law, chapter 2016-123, 

Laws of Florida, established the parameters for approving an applicant that was seeking 

reversal of the OCU's initial decision to deny the application. 

Loop's Exception No. 14 is denied. 
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Ruling on Loop's Exception No. 15 

Loop's takes exception to the conclusion of law in paragraph 55 of the 

Recommended Order which states: 

As set forth in the Findings of Fact above, Loop's did not provide 
comparative proof that its application satisfied those criteria better than 
Chestnut Hill or San Felasco such that its application should have been 
approved .... By the same token, there was no competent evidence to prove 
that those two applicants did not satisfy the criteria, or that their 
applications were qualitatively inferior to the Loop's application. It was 
Loop's duty to show how its application was superior to the other applicants. 
It was Loop's duty to present whatever evidence about San Felasco and 
Chestnut Hill was necessary to make that comparison. Loop's failed to do 
so. 

Loop's argues that it presented competent substantial evidence that its application 

was superior and argued that the ALJ was not free to disregard or reject expert testimony. 

The ALJ was correct that Loop's had the burden to demonstrate that its application 

was superior to that of San Felasco and Chestnut Hill in accordance with section 38L986, 

Florida Statutes, and the applicable rules, specifically Chapter 64-4 of the Florida 

Administrative Code. Loop's failed to meet its burden. 

Loop's Exception No. 15 is denied. 

RULING ON OCU'S EXCEPTIONS 

Ruling on OCU's Exception No. 1 

The Department takes exception to the finding of fact in paragraph 7 which states, 

"It is unclear why the Department takes such an aggressive adversarial stance against 

Loop's in this proceeding." OCU argues that this comment is not a finding of fact or 

conclusion of law, but a gratuitous comment on OCU's litigation posture. 

The statement concerning the litigation posture is not a finding of fact based on 

competent substantial evidence related to Loop's application. 
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OCU's Exception No. I is granted and the sentence about the OCU's litigation 

posture is omitted. 

Ruling on OCU's Exception No. 2 

OCU takes exception to the finding of fact in paragraph 11 of the Recommended 

Order which states: 

Loop's expressed its intention to use a subsidiary corporation or division 
(Loop's Dispensaries, LLC) to operate the dispensing functions of its 
proposed project, if approved. . . . OCU's contention that use of the LLC 
constitutes a 'material misrepresentation' in the application is unfounded. 
Loop's was overt and transparent in this contingency. Further, no mention 
was made of this perceived misrepresentation in OCU's denial letter 
following review of the Loop's application. 

In review of the entire record, there is no competence substantial evidence to 

support the statement that "Loop's was overt and transparent in this contingency." Loop's 

application identified Loop's Dispensaries as a division of Loop's Nursery, Inc. The 

application also included an organizational chart describing the management of this 

division. The testimony of David Loop indicated that rather than a division, Loop's 

Dispensaries LLC, would actually be a separate entity with equity owners that had not 

been revealed in the application. There is no evidence indicating that this information 

was provided to OCU prior to this proceeding. 

Likewise, there is no evidence establishing that OCU was aware of Loop's intent to 

use a separate company for dispensing when OCU issued its denial letter to Loop's. 

The remaining portions of paragraph 11 are supported by competent substantial 

evidence, specifically the testimony of David Loop. 

OCU's Exception No. 2 is granted in part and denied in part. Paragraph 11 is 

modified to omit the sentence "Loop's was overt and transparent in this contingency" and 

the last sentence is modified to state, "No mention was made of this perceived 
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misrepresentation in OCU's denial letter following review of the Loop's application as 

OCUhad no knowledge that Loop's intended Loop's Dispensaries to be a separate entity." 

Ruling on OCU's Exception No. 3 

OCU takes exception to the statement in paragraph 12 of the Recommended Order 

which outlines the three basic statutory criteria which must be met by a DO. OCU argues 

that this information is derived from the application form, incorporated by Florida 

Administrative Code Rule 64-4.002, and that the statement is actually a conclusion oflaw 

over which the Department has substantive jurisdiction. 

OCU argues that the AI.J's statement "a) Possess a valid certificate of registration 

issued by DACS" should be modified to read "a) Possess a valid certificate of registration 

issued by DACS that is issued for the cultivation of more than 400,000 plants." OCU 

argues that the AL.J's statement "c) Prove continuous operation as a nursery for at least 

30 continuous years" should be modified to read "Prove continuous operation as a 

registered nursery in Florida for at least 30 continuous years." 

The AW has merely recited the law which is appropriate as a finding of fact; 

however, OCU is correct that the recitation is not entirely accurate and complete. 

Although referenced in the application form, these requirements are more completely 

described in section 38i.986(5)(b)1., Florida Statutes. 

OCU's Exception No. 3 is granted and paragraph 12 is modified to accurately reflect 

the language in the statute as follows: 

The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. 
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Ruling on OCU's Exception No. 4 

OCU takes exception to the statement in paragraph 13 of the Recommended Order 

which states that "[t]hese subparts are further broken down in sub-subparts and weights 

or percentages are assigned to each of those." OCU argues that Florida Administrative 

Code Rule 64-4.002 and the application form only divide the subparts of Cultivation, 

Processing and Dispensing into sub-subparts to which a weight or percentage is assigned. 

Although OCU is technically correct that only the Cultivation, Processing and 

Dispensing portions of the application are further broken down into sub-subparts to 

which a weight is assigned, the ALJ does not make any conclusion of law that modifies 

the scoring percentages. Rather, the AL.J's statement is more appropriately construed as 

a generalized statement which accurately applies to the Cultivation, Processing and 

Dispensing portions which account for 75% of the application score. As a generalized 

statement, rather than a detailed description, there is competent substantial evidence to 

support the finding. 

OCU's Exception No. 4 is denied. 

Ruling on OCU's Exception No. 5 

OCU takes exception to the finding of fact in paragraph 14 indicating that Loop's 

met the minimum requirements to be a DO and that Loop's is generally stable and meets 

minimal financial requirements. OCU argues that Loop's did not establish that all its 

owners and managers passed a level 2 background check and that Loop's failed to meet 

the financial requirements. 

In review of the entire record, there is competent substantial evidence to support 

the AL.J's finding. Although OCU provided testimony that brought into question whether 
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Loop's met these statutory requirements, Loop's also brought forward testimony and 

evidence in support of the finding that Loop's met the minimum requirements. It is solely 

within the prerogative of the ALJ as the finder of fact to weigh the evidence and judge the 

credibility of witnesses. See Strickland, 799 So. 2d at 278. 

OCU's Exception No. 5 is denied. 

Ruling on OCU's Exception No. 6 

OCU takes exception to the statement in paragraph 15, endnote 1 that states, "This 

case is akin to the comparative review done by an ALJ in certificate of need cases." OCU 

argues that no evidence was presented indicating how a comparative review was done in 

a certificate of need case. 

In review of the entire record, there is no evidence presented concerning certificate 

of need cases; therefore, there is no competent substantial evidence to support this 

finding. 

OCU also takes exception to the statement in paragraph 15, endnote 1 indicating 

that "all the evidence concerning [San Felasco and Chestnut Hill's] applications was 

essentially uncorroborated hearsay." OCU argues that Mr. Bax, testified concerning the 

applications and his testimony is not uncorroborated hearsay. 

If the Al.J's statement in the footnote is intended to be a conclusion of law, the 

Department does not have substantive jurisdiction over evidentiary rulings found by an 

ALl during a hearing. See Barfield v. Dep't of Health, 805 So. 2d 1008, 1012 (Fla. 1st 

DCA 2001). Because the Department does not have substantive jurisdiction over the rules 

of evidence, this conclusion oflaw cannot be modified in this Final Order; however, OCU 

is correct. The applications are records of regularly conducted business activity, a hearsay 

exception under section 90.803(6), Florida Statutes. Applications that form the basis for 
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the Department's licensing determinations, and about which Mr. Bax testified, are not 

uncorroborated hearsay. OCU's exception is denied only because the Department does 

not have the authority to reverse the AL.J's erroneous conclusion. See Barfield at 1013. 

OCU's Exception No. 6 is granted and paragraph 15, endnote 1 is modified to omit 

the statement "This case is akin to the comparative review done by an ALJ in certificate 

of need cases." 

Ruling on OCU's Exception No. 7 

OCU takes exception to the portion of paragraph 17 which states: 

OCU suggested that some individuals who may be involved with the Loop's 
operation, if approved, should have undergone level 2 background 
screening. There is no persuasive evidence, however, that such persons 
were 'owners or managers' as contemplated by the statute and rule. 

OCU also takes exception to the finding in paragraph 14 which states, "It is clear 

Loop's at least minimally meets the requirements set forth in the statute and rule and 

identified within the application." 

With regard to paragraph 17, OCU correctly argues that section 38i.986(5)(b)6., 

Florida Statutes, required each applicant to demonstrate that all of its owners and 

managers had been fingerprinted and successfully passed a level 2 background screening. 

OCU also correctly argues that the definition of manager, under the Rule 64-4.001(13) of 

the Florida Administrative Code is a conclusion of law over which the Department has 

substantive jurisdiction. OCU argues that the evidence presented at the hearing indicated 

that Mr. Stanley and the owners of Ray of Hope 4 Florida were managers as defined by 

the rule and were subject to the background screening requirement. Because Loop's did 

not have all of its owners and managers submit to the required background screening, 
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OCU argues, OCU takes exception to the AL.J's finding in paragraph 14 that Loop's at least 

minimally met the requirements set forth in the statute and rule. 

The AL.J's findings in both paragraphs 17 and 14 appear to mix both findings of fact 

and conclusions of law; however, it is unclear as to which facts the ALJ has based his 

finding concerning owners and managers. There was competent substantial evidence 

presented through David Loop's testimony that Mr. Loop was in charge of Loop's Nursery, 

Inc. There was also testimony from both Mr. Loop and Joel Stanley that Loop's had a 

licensing agreement with the Stanley Brothers/CWB Holdings, Inc. that permitted 

Loop's, if licensed, to cultivate and process the Charlotte's Web brand of low-THC 

cannabis, on the condition Loop's complied with the Stanley Brothers/CWB Holdings' 

standard operating procedures. 

Rule 64-4.001(13) of the Florida Administrative Code defines manager as "[a]ny 

person with the authority to exercise operational direction or management of the 

Dispensing Organization or the authority to supervise any employee of the Dispensing 

Organization." Thus, a person who has been given the authority to institute operational 

procedures, modify operational procedures or require compliance with operational 

procedures is exercising operational direction and is a manager under the rule. Such a 

person must be fingerprinted and successfully pass a level 2 background screening. 

It is within the purview of the ALJ to judge the credibility of the witnesses. 

However, there was no express factual finding on the question whether or not Stanley 

Brothers/CWB Holdings' had the authority to exercise operational direction or 

management of the Dispensing Organization or the authority to supervise any employee 

of the Dispensing Organization. Therefore, OCU's exception to any factual finding is 

denied, as there was no express factual finding. The exception is granted to the extent 
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that the ALJ is implying any different definition of manager than that which is described 

in Florida Administrative Code Rule 64-4.001(13), as interpreted by the Department. 

OCU's Exception No. 7 is denied in part and granted in part only to the extent that 

the ALJ implies a conclusion oflaw contrary to the definition of manager being any person 

with the authority to exercise operational direction or management of the DO or the 

authority to supervise any employee of the DO. 

Ruling on OCU's Exception No. 8 

OCU takes exception to the finding of fact in paragraph 21 which states "OCU 

interpreted the statutory requirement in section 38i.986(5)(b)i. to mean that if the 

applicant operated a registered nursery (rather than itself being a registered nursery), 

that would satisfy the requirement .... " 

OCU argues that there is no competent substantial evidence to support that the 

AL.J's statement is an accurate reflection of the OCU's interpretation of the statute. In 

review of the entire record, the only reference to the OCU's interpretation is testimony 

indicating that OCU interpreted section 38i.986(5)(b)i., Florida Statutes, to mean if the 

applicant "operated as a registered nursery" that was registered by DACS for at least 30 

continuous years. Section 38i.986(5)(b)1., Florida Statutes, also states "operated as a 

registered nursery." 

OCU's Exception No. 8 is granted and paragraph 21 is modified to state "operated 

as a registered nursery" as opposed to "operated a registered nursery." 

Ruling on OCU's Exception No. g 

OCU takes exception to the finding of fact in paragraph 23 that "applicants were to 

submit their applications and a $60,000 filing fee .... " OCU argues that the filing fee, as 

set forth in Florida Administrative Code Rule 64-4.002(1) is $60,036. 
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OCU also takes exception to the finding of fact in paragraph 23 stating: 

In the case of Loop's, Bax noted that Loop's had not provided proof 
of operating a registered nursery for 30 continuous years and the financial 
statements provided in the application had not been audited. Loop's timely 
provided the missing items requested by the Department. 

OCU argues that the statement should be modified to comport with section 

38i.985(5)(b)l., Florida Statutes, and state "proof of operating as a registered nursery" 

and should also state "had not been audited in accordance with Generally Accepted 

Auditing Standards (GAAS) by a Certified Public Accountant, licensed pursuant to 

chapter 473, Florida Statutes." 

OCU also takes exception to the statement that Loop's timely provided the missing 

items, arguing that the competent substantial evidence indicated that the financial 

statements were not audited in accordance with GAAS. 

OCU is correct that Florida Administrative Code Rule 64-4.002(1) does state 

$60,036, section 38i.985(5)(b)i., Florida Statutes, does state "as a registered nursery," 

and that Florida Administrative Code Rule 64-4.001(6) defines certified financials as 

financial statements that have been audited in accordance with GAAS. The AL.J's 

statements, however, are generalized references to the fee and requirements under the 

statutes and rules. The lack of exact accuracy in these statements does not change the 

statutes or rules in question and the context of the findings indicate the ALJ intended 

"audited" to mean financial statements audited in accordance with GAAS. 

There is competent substantial evidence in the testimony of Christian Bax that 

Loop's provided the missing items and Loop's application was considered complete and 

was substantively reviewed. Whether the audited statements were actually in compliance 
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with GAAS was one of the disputed issues in this matter to which the ALJ made further 

findings. 

OCU's Exception No. 9 is denied. 

Ruling on OCU's Exception No. 10 

OCU takes exception to the finding of fact in paragraph 26 that the evaluators 

"compiled the scores in a spreadsheet" arguing there was no competent substantial 

evidence that the evaluators or scorers compiled the scores in a spreadsheet, rather that 

the Department's Torrece Porter compiled the scores in a spreadsheet. 

In review of the entire record, there is no competent substantial evidence that 

indicates the three scorers compiled the scores in a spreadsheet, but rather that 

Department employee Torrece Porter compiled the separate scores into a spreadsheet. 

OCU also takes exception to the statement in paragraph 26 referencing ALJ Van 

Laningham's Informational Order entered in a separate DOAH proceeding involving DO 

applicants. OCU argues that there is no competent substantial evidence supporting the 

statement and that the referenced Informational Order is not a legally recognized order 

or binding in any way. OCU also takes exception to the AL.J's reference in paragraph 47, 

endnote 3, to an Order Granting Ruskin's Motion in Limine entered by ALJ Van 

Laningham in a separate DOAH proceeding. OCU argues that there is no legal basis for 

referencing ALl Van Laningham's orders that made findings contrary to that of this ALJ. 

OCU is correct that the orders entered by ALl Van Laningham do not have any 

precedential value. The fact that the ALJ referenced these orders with different opinions 

does not add any precedential value to the orders. 
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OCU's exception is granted in part and denied in part. The statement in paragraph 

26 is corrected to indicate that Department employee Torrece Porter compiled the 

separate scores in a spreadsheet. 

Ruling on OCU's Exception No. 11 

OCU takes exception to the finding of fact in paragraph 27 that "[t]he findings and 

conclusions reached by the other two scorers were not addressed." OCU argues that the 

competent substantial evidence indicates that the other two scorecards were admitted 

into evidence and addressed by OCU's representative Christian Bax. OCU argues that the 

statement is more accurate to say that the "findings and conclusions reached by the other 

two scorers were not addressed by Loop's" 

Mr. Bax did address the other two scorecards in the manner of authentication and 

compilation into the final score, but not as to the evaluator's specific findings and 

conclusions. 

The OCU's Exception No. 11 is denied. 

Ruling on OCU's Exception No. 12 

OCU takes exception to the finding of fact in paragraph 29 that "San Felasco 

proposed to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow one 

known as Green Solutions." OCU argues that there is no competent substantial evidence 

to support the statement which is factually incorrect based on the evidence presented. 

OCU's Exception No. 12 is granted and paragraph 29 is modified as stated in the 

Ruling on Loop's Exception No. 8. 

Ruling on OCU's Exception No. 13 

OCU takes exception to the finding of fact in paragraph 36 that "[i]n the area of 

financial ability Loop's cast some reasonable doubt as to the showing Chestnut Hill made 
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to satisfy this requirement." OCU also takes exception to the finding of fact in paragraph 

42 which states: "Only the balance sheet on Chestnut Hill's financials was audited; the 

auditor issued a disclaimer as to the income statement portion of the financial report ... " 

to the extent that the finding implies that Chestnut Hill lacked the ability to maintain 

operations for the duration of the two-year approval cycle. OCU argues that the ability to 

maintain operations for the duration of the two-year cycle is a matter of opinion and an 

ultimate conclusion vvithin the Department's purview. OCU also argued that the term 

"reasonable doubt" has no meaning in this proceeding. 

OCU also takes exception to the finding in paragraph 36 that "Loop's own financial 

ability to operate is somewhat suspect due to the conditional nature of its audited 

financial statements" to the extent that the finding limits the reasons Loop's ability to 

maintain operations for the duration of the two-year approval cycle is suspect. OCU 

argues that Loop's ability to meet the statutory requirement of demonstrating financial 

ability was missing and that Loop's application was unreliable. 

OCU is reading into paragraph 36 implied findings that are simply not there. The 

ALJ's statements, taken at face value, are simply statements about the evidence 

presented, although the ALJ made a poor choice in using the term "reasonable doubt" 

which is clearly not intended as a burden of proof in this context. 

Because the Department finds that paragraph 42 does not contain a conclusion of 

law or finding of fact, OCU's Exception No. 13 is denied. 

Ruling on OCU's Exception No. 14 

OCU takes exception to the finding of fact in paragraph 37 stating that OCU "asked 

Loop's to submit an audited financial statement ... , and Loop's complied with that 

request." OCU also takes exception to the finding of fact in paragraph 39 which states 
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that "Loop's financial statement was generally acceptable as to content. Again, failure to 

include the headings is a violation of GAAS, but the violation seems minimal in this 

context." 

First, OCU argues that the statement in paragraph 37 should be modified to 

indicate that OCU notified Loop's that it failed to submit a financial statement audited in 

accordance with GAAS by a Certified Public Accountant. The context of the ALJ's finding, 

however, indicates that the ALJ's reference to "audited" financial statement is meant as a 

financial statement audited by a CPA in accordance with GAAS. 

Second, OCU argues that the competent substantial evidence demonstrated that 

Loop's finances were not audited in accordance with GAAS. 

Third, OCU argues that the competent substantial evidence indicates that no 

matter how minimal a violation may appear, a violation of GAAS is still a violation. 

There is competent substantial evidence to support the ALJ's finding. Testimony 

was elicited from three expert CPA's, two of which considered the violation minimal and 

one which did not. It is solely within the prerogative of the ALJ as the finder of fact to 

weigh the evidence and judge the credibility of witnesses. See Strickland, 799 So. 2d at 

278. 

OCU's Exception No. 14 is denied. 

Ruling on OCU's Exception No. 15 

OCU takes exception to the finding in paragraph 45 that "[i]t is difficult to conceive 

how such a beneficial medication could be objected to by some uninformed persons or 

groups." OCU argues that there is no competent substantial evidence supporting this 

finding of fact and the finding reflects sentiment of statewide policy and argues that the 
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Division of Administrative Hearings cannot write in a Recommended Order policy for the 

legislature that is not found in the statute. 

First, as to competent substantial evidence, there was testimony presented 

reflecting how low-THC cannabis has been effective for some children with severe 

intractable seizures and that the medication can be difficult to obtain due to its illegality 

on the federal level. Thus, there was competent substantial evidence presented that the 

medication is beneficial and is objected to by some. 

Second, the fact that the ALJ expressed an opinion finding it difficult to conceive 

that some persons or groups would object to the use of low-THC cannabis does not have 

the effect of setting policy. It is merely dicta, if even that, and does not have any impact 

on this matter or on the legislature's authority. 

The OCU's Exception No. 15 is denied. 

Ruling on OCU's Exception No. 16 

OCU takes exception to the conclusion of law in paragraph 4 7 which states: 

The de nova standard has not been altered by section 38i.986, or any other 
statute relating to the subject matter in this case. Thus, under section 
120.57(1), the final hearing at DOAH was conducted "to formulate final 
agency action, not to review action taken earlier and preliminarily." J.D. v. 
F1a. Dep't of Child. & Fams., 114 So. 2d 1127, 1132 (Fla. 1st DCA 2013), 
(quoting McDonald v. Dep't of Banking & Fin., 346 So. 2d 569, 584 (Fla. 1st 
DCA 1977)). 

OCU also takes exception to the conclusion of law in paragraph 52, endnote 4 

which states: 

The Department continues to suggest that an "abuse of discretion" standard 
should be applied to the instant case. That argument is again rejected. 
Besides, no evidence was presented at final hearing directed to whether 
OCU abused its discretion; the evidence addressed whether the Loop's 
application was superior to the competing applicants. 
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OCU argues that under the standard set forth in chapter 2016-123, section 3(2), 

Laws of Florida, over which the Department has substantive jurisdiction, Loop's bore the 

burden of proving by a preponderance of the evidence that it, rather than San Felasco and 

Chestnut Hill, was entitled to approval by OCU when it reviewed and compared the 

applications to be the Northeast Region's DO under section 38i.986, Florida Statutes, and 

the applicable rules. OCU also argues that the legislature granted the Department broad 

discretion in implementing section 38i.986(5)(b ), Florida Statutes, and that the APA does 

not compromise the Department's discretion. See McDonald v. Dep't of Banking & Fin., 

346 So. 2d 569, 577 (Fla. 1st DCA 1977). OCU asserts that the Department's discretion is 

paramount when dealing with facts that are increasingly a matter of opinion and infused 

with policy considerations. See McDonald at 579. OCU asserts that the laws governing 

this matter require a de novo review that is a backward-looking, retrospective review to 

determine if the Department abused its discretion. 

To the extent that OCU is arguing that the ALJ must use an abuse of discretion 

standard, the exception is denied. The ALJ was correct that the standard of review was 

backward looking in nature, but remained a de novo review, to determine whether or not 

Loop's "was entitled to be a dispensing organization under s. 381.986, Florida Statutes, 

and applicable rules." Chapter 2016-123, section 3(2), Laws of Florida. The nature of this 

de novo review inherently incorporated the scoring methodology employed by the 

department. 

To the extent that the ALJ failed to give deference to that scoring methodology, the 

scorecards and the fact that the scoring must be conducted by three very specific 

evaluators, OCU's exception is granted. Not only does the Department have substantive 

jurisdiction over Florida Administrative Code Chapter 64-4, the rules have the force of 
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law and are incorporated into chapter 2016-123, section 3(2), Laws of Florida. No 

contrary scoring method can be used. 

Chapter 2016-123, section 3(2), Laws of Florida, states: 

If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 

(Emphasis added). 

The applicable rules are those found in Florida Administrative Code Chapter 64-4 

and must be followed in determining whether Loop's was entitled to be a DO. Those rules 

include the following requirements: 

The Department was required to substantively review, evaluate, and score 

applications using the Scorecard for Low-THC Cannabis Dispensing Organization 

Selection incorporated into the rule. See Fla. Admin. Code R. 64-4.002(5)(a). 

Specific percentages of the score were required to be allocated to the various parts 

and subparts of the application. See Application for Low-THC Cannabis Dispensing 

Organization Approval incorporated in Fla. Admin. Code R. 64-4.002. 

The rules required the Department's substantive review to be completed by three 

reviewers: the Director of the Office of Compassionate Use, a member of the Drug Policy 

Advisory Council appointed by the State Surgeon General, and a Certified Public 

Accountant appointed by the State Surgeon General. See Fla. Admin. Code R. 64-

4.002(5)(a). 

Scorecards from each reviewer were required to be combined to generate an 

aggregate score for each application. The applicant with the highest aggregate score in 
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each dispensing region shall be selected as the region's DO. See Fla. Admin. Code R. 64-

4.002(5)(b ). 

OCU's Exception No. 16 is denied to the extent that it suggests an abuse of 

discretion review in this matter and granted to the extent that the ALT was required to 

give deference to the scoring conducted in the manner required by Florida Administrative 

Code Rule 64-4.002. 

Ruling on OCU's Exception No. 17 

OCU takes exception to the conclusion of law in paragraph 53 that the statutory 

criteria to receive a DO license include "[f]ingerprinting and level 2 background screening 

for all owners and managers." The Department argues that to be accurate, the sentence 

should read "[f]ingerprinting and successfully passing a level 2 background screening for 

all owners and managers." 

The statement in section 38i.986(5)(b)6., Florida Statutes, is "[t]hat all owners 

and managers have been fingerprinted and have successfully passed a level 2 background 

screening pursuant to s. 435.04." The conclusion of law should be modified to more 

accurately reflect the statutory language. 

The OCU's Exception No. 17 is granted. 

Ruling on OCU's Exception No. 18 

OCU takes exception to the finding in paragraph 55 that "Loop's did prove 

definitively that it was approvable" arguing that the finding is contrary to the competent 

substantial evidence indicating that Loop's failed to meet the statutory requirements 

related to financial ability, related to all owners and managers successfully passing a 

background check and that Loop's failed to disclose that the dispensing organization was 

a separate and distinct entity than the applicant Loop's Nursery, Inc. 
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In review of the entire record, there is competent substantial evidence to support 

the ALJ's finding that Loop's application was approvable but that Loop's did not prove 

that its application was better than that of San Felasco or Chestnut Hill and therefore did 

not meet the burden of showing that it, rather than San Felasco or Chestnut Hill, should 

have been chosen as the dispensing organization for the Northeast Region. 

The OCU's Exception No. 18 is denied. 

FINDINGS OF FACT 

1. The findings of fact set forth in paragraphs 1-6, 8-10, 13, 14, 15 (excluding 

endnote 1), 16-20, 22-28, and 30-45 of the Recommended Order, attached as Exhibit A, 

are adopted and incorporated by reference in this Final Order. The remaining paragraphs 

are adopted as modified in this Final Order. 

2. Paragraph 7 is modified to omit the sentence, "It is unclear why the 

Department takes such an aggressive adversarial stance against Loop's in this 

proceeding." The remainder of the paragraph is adopted and incorporated by reference. 

3. Paragraph 11 is modified to omit the sentence, "Loop's was overt and 

transparent in this contingency" and the final sentence is modified to state, "No mention 

was made of this perceived misrepresentation in OCU's denial letter following review of 

the Loop's application as OCU had no knowledge that Loop's intended Loop's 

Dispensaries to be a separate entity." The remainder of the paragraph is adopted and 

incorporated by reference. 

4. Paragraph 12 is modified to read: 

12. The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
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nurseryman as described in section 581.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. Loop's 
generally satisfies each of these criteria. 

5. The finding of fact in paragraph 15, endnote 1 is modified to omit the 

statement "This case is akin to the comparative review done by an ALl in certificate of 

need cases." 

6. Paragraph 21 is modified to state "operated as a registered nursery" as 

opposed to "operated a registered nursery." 

7. Paragraph 26 is modified to state that the Department employee Torrece 

Porter compiled the scores in a spreadsheet. 

8. The finding of fact in paragraph 29 is modified to omit the sentence: "San 

Felasco plans to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow 

one known as Green Solutions." 

CONCLUSIONS OF LAW 

9. The conclusions of law set forth in paragraphs 46, 48-51, 52 (excluding 

endnote 4), and 54-56 of the Recommended Order are adopted and incorporated by 

reference in this Final Order. The remaining paragraphs are adopted as modified in this 

Final Order. 

10. Any implied conclusion of law from paragraphs 14 and 17 concerning the 

definition of "manager" is modified to mean "any person with the authority to exercise 

operational direction or management of the DO or the authority to supervise any 

employee of the DO." 

11. Paragraphs 47 and 52, endnote 4 are modified to reject any implied 

conclusion oflaw that no deference should be given to the scoring methodology required 

by Florida Administrative Code Rule 64-4.002. 
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12. Subsection (f) in paragraph 53 is modified to state "[f]ingerprinting and 

successfully passing a level 2 background screening for all owners and managers." 

ORDER 

Based on the foregoing, the Recommendation of the Administrative Law Judge is 

adopted in this Final Order. It is ordered that Loop's application to become a dispensing 

organization oflow-THC cannabis in the Northeast Region is denied. 

DONE AND ORDERED in Tallahassee, Leon County, Florida this r day of 

January 2017. 
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Florida Department of Health 
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Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Shannon Revels, Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 

R. Bruce McKibben 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 

sent by electronic mail and regular U.S. mail and/or by inter-office mail to each of the 

above-named persons this ~ay of January 2017. 

Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITI.ED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 17 .JAN I I PH 4: f 3 
DEPARTMENT OF HEALTH ) rFICE OF TI;E c:_ : ;·.: 

LOOP'S NURSERY AND GREENHOUSES, 
INC., 

Petitioner, 
v. DOAH Case No. 16-002614 

DEP AR TlvfENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 

Respondent. 
I 

------------------------------~ 

LOOP'S NURSERY & GREENHOUSES, INC. 
NOTICE OF APPEAL OF FINAL ADMINISTRATIVE ORDER 

NOTICE IS HEREBY GIVEN that Loop's Nursery & Greenhouses, Inc. 

("Loop's") appeals to the Florida District Court of Appeal for the First District the 

attached final order of the State of Florida, Department of Health rendered on 

January 5, 2017, in the above-styled matter. A copy ofthe final order being 

appealed is attached hereto as Attachment "A." 

DATED TillS 11th day of January, 2017. 

1 hii'IISY:ce11ifY that thls.ls a true and ccmMl-vl 
from the ol'llclal ftle of the Clerk. Stat8 of~ 

Oeptttrnent of Health 

lsiGarv V. Perko 
Gary V. Perko (FBN 855898} 
Mohamnia·d 0. Jazil (FBN 72556) 

·:.- HOPPING GREEN & SAMS, P.A~ . · 
Post Office Box 6526 
Ta1Iahassee, FL 32314 
(850) 222-7500 I (850) 224-8551 (fax) 

-and-



Jon C. Moyle (FBN 727016) 
THE MOYLE LAW FIRM, P.A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 
(850) 681-3823 I (850) 681-8788 (fax) 

COUNSEL FOR LOOP'S NURSERY 
& GREENHOUSES, INC. 

CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing has been furnished by 
electronic mail to the following on this 11th day of January, 2017: 

Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
el om bard@v Ip law .com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 

Nichole Geary. General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 
nicole.geary@tloridahealth.gov 

Jay Patrick Reynolds, Esq. 
Surgeon General & Secretary 
Florida Department of Health 
Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
patrick.reynolds@flhealth.gov 

Isl Garv V. Perko 
Attorney 
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vs. 

 

DEPARTMENT OF HEALTH, 
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Case No. 16-1934 

 

 

RECOMMENDED ORDER OF DISMISSAL 

 

This case is before the undersigned on the motion to dismiss 

(Motion) by Respondent the Department of Health (Respondent or 

Department), filed on April 25, 2016.  The Motion asserts that as 

a matter of law, Petitioner McCrory’s Sunny Hill Nursery, LLC 

(Petitioner or McCrory’s) is not entitled to the relief it seeks 

by its Petition for Formal Administrative Proceedings (Petition) 

that gave rise to this proceeding.  McCrory’s filed a written 

response and request for oral argument on May 2, 2016, and a 

notice of supplemental authority on May 3, 2016.  A telephonic 

hearing was conducted on May 23, 2016, to hear argument on the 

Motion. 

Having carefully considered the parties’ filings and the 

arguments presented at hearing, the undersigned is persuaded that 

as a matter of law, McCrory’s is not entitled to the relief it 
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seeks.  Since the factual allegations in the Petition 

affirmatively demonstrate the legal insufficiency of Petitioner’s 

claim, no amendment could cure this deficiency.  Accordingly, the 

Motion should be granted with prejudice, and issuance of a 

Recommended Order of Dismissal is appropriate. 

APPEARANCES 

For Petitioner:  David C. Ashburn, Esquire 

                 Lorence Jon Bielby, Esquire 

                 Greenberg Traurig, P.A. 

                 101 East College Avenue 

                 Post Office Drawer 1838 

                 Tallahassee, Florida  32302 

 

For Respondent:  W. Robert Vezina, III, Esquire 

                      Eduardo S. Lombard, Esquire 

                      Megan Reynolds, Esquire 

                      Vezina, Lawrence and Piscitelli, P.A. 

                      413 East Park Avenue 

                      Tallahassee, Florida  32301 

 

PRELIMINARY STATEMENT 

In 2015, pursuant to section 381.986, Florida Statutes 

(2014) (the Compassionate Use of Low-THC Cannabis Act), and 

implementing rules, McCrory’s was one of several applicants 

seeking approval to become the single dispensing organization 

(DO) of low-THC cannabis in the central Florida region.  The 

Department evaluated the central region applications, which were 

assigned scores pursuant to the Department’s process set forth in 

its rules.  The Department determined that another applicant, 

Knox Nursery, Inc. (Knox), achieved the highest aggregate score, 

and therefore, should be approved as the single DO for the 
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central region.  Other central region applicants, including 

McCrory’s, were notified that their applications were not 

approved because they did not achieve the highest aggregate score 

in the central region, and therefore, were not determined to be 

the best for that region.  Several initially denied applicants, 

including McCrory’s, timely filed petitions for administrative 

hearings to contest the Department’s initial decisions to approve 

Knox’s application and deny their applications. 

The central region cases were assigned to the undersigned 

and were consolidated.  The McCrory’s petition (McCrory’s I) was 

assigned DOAH Case No. 15-7275 and remains pending. 

 Before a final hearing was held in the consolidated central 

region cases, chapter 2016-123, Laws of Florida, was enacted and 

took effect immediately on becoming law, on March 25, 2016.  The 

new law amended section 381.986, and also adopted provisions that 

did not amend the statute, but gave rise to the Petition filed by 

McCrory’s at issue here (McCrory’s II). 

 McCrory’s filed its Petition with the Department on April 5, 

2016.  The Department referred the matter to the Division of 

Administrative Hearings (DOAH) on April 8, 2016, when it was 

assigned to the undersigned as a related case to DOAH Case 

No. 15-7275, and by Order issued on April 18, 2016, was 

consolidated with the other consolidated central region cases.  

By virtue of the recommendation made herein on the Motion, it is 
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appropriate to sever McCrory’s II from the other consolidated 

central region cases that include McCrory’s I.  

FINDINGS OF FACT BASED ON PETITION 

The material facts alleged in the Petition are accepted as 

true for purposes of ruling on the Motion and are summarized 

here: 

 1.  The Department was directed by section 381.986 to 

authorize the establishment of five DOs statewide, one each in 

five different regions. 

 2.  The Department promulgated an application form, 

incorporated by reference in Florida Administrative Code Rule  

64-4.002, to be used by applicants seeking approval as one of the 

five regional DOs. 

3.  The Department conducted its application review process 

pursuant to rule 64-4.002(5), which provides for three reviewers 

to independently review and score each application using a 

scorecard form that is incorporated by reference. 

 4.  Pursuant to rule 64-4.002(5)(b), “[s]corecards from each 

reviewer will be combined to generate an aggregate score for each 

application.  The Applicant with the highest aggregate score in 

each dispensing region shall be selected as the region’s 

Dispensing Organization.” 
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5.  McCrory’s timely submitted an application to become the 

DO in the central Florida region, as did a number of others, 

including Knox. 

6.  According to McCrory’s, the scorecards completed by the 

Department’s reviewers for the central region applications reveal 

“clearly erroneously assigned scores, and scores that were 

assigned in an arbitrary and capricious manner.” 

(Petition at 4). 

 7.  According to McCrory’s, “[c]orrection of the clearly 

erroneous scoring errors would result in McCrory’s being the 

highest scoring Applicant in the Central Region, and [the 

Department] would have been required to select McCrory’s as the 

DO for the Central Region.”  (Petition at 4). 

 8.  McCrory’s seeks a formal evidentiary hearing to prove 

its allegations of scoring errors because by doing so, McCrory’s 

contends it would thereby be entitled to be a central region DO 

by legislative decree. 

 9.  The Petition is predicated on section 3, subsection (1) 

of the new law, which provides: 

Notwithstanding s. 381.986(5)(b), Florida 

Statutes, a dispensing organization that 

receives notice from the Department of Health 

that it is approved as a region’s dispensing 

organization, posts a $5 million performance 

bond in compliance with rule 64-4.002(5)(e), 

Florida Administrative Code, meets the 

requirements of and requests cultivation 

authorization pursuant to rule 64-4.005(2), 



 

6 

Florida Administrative Code, and expends at 

least $100,000 to fulfill its legal 

obligations as a dispensing organization; or 

any applicant that received the highest 

aggregate score through the department’s 

evaluation process, notwithstanding any prior 

determination by the department that the 

applicant failed to meet the requirements of 

s. 381.986, Florida Statutes, must be granted 

cultivation authorization by the department 

and is approved to operate as a dispensing 

organization for the full term of its 

original approval and all subsequent renewals 

pursuant to s. 381.986, Florida Statutes.  

Any applicant that qualifies under this 

subsection which has not previously been 

approved as a dispensing organization by the 

department must be given approval as a 

dispensing organization by the department 

within 10 days after the effective date of 

this act, and within 10 days after receiving 

such approval must comply with the bond 

requirement in rule 64-4.002(5)(e), Florida 

Administrative Code, and must comply with all 

other applicable requirements of chapter 64-

4, Florida Administrative Code.  (emphasis 

added). 

 

The Petition asserts that McCrory’s would, if allowed to prove 

its allegations of scoring errors, achieve the status described 

in the emphasized language following the semi-colon.
1/
 

 10.  The language McCrory’s seeks to invoke identifies 

attributes of an applicant in a two-part description.  The first 

part of the description is “any applicant that received the 

highest aggregate score through the department’s evaluation 

process.”  The second part of the description is 

“[n]otwithstanding any prior determination by the department that 
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the applicant failed to meet the requirements of s. 381.986, 

Florida Statutes.” 

11.  McCrory’s has not alleged that it was an applicant that 

received the highest aggregate score through the Department’s 

evaluation process, nor has McCrory’s alleged that the Department 

previously determined that McCrory’s failed to meet the 

requirements of section 381.986, Florida Statutes. 

12.  Instead, McCrory’s admits by its allegations that it 

was not the applicant that received the highest aggregate score 

among the central region DO applicants, through the Department’s 

evaluation process.  McCrory’s instead alleges that its 

application did not receive the highest aggregate score because 

of scoring errors characterized as clearly erroneous or arbitrary 

and capricious.  McCrory’s can only allege that correction of the 

scoring errors “would result in McCrory’s being the highest 

scoring Applicant in the central region.”
2/
 

13.  McCrory’s also cannot allege that it meets the second 

part of the two-part description after the semi-colon.  McCrory’s 

acknowledges by its allegations that its application was denied 

because it did not receive the highest aggregate score in the 

central region, not because it did not satisfy one of the 

statutory requirements. 
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CONCLUSIONS OF LAW 

14.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties, pursuant to 

sections 120.569 and 120.57(1), Florida Statutes (2015). 

15.  The Department has moved to dismiss the Petition on the 

grounds that the factual allegations are legally insufficient for 

the relief requested. 

16.  In ruling on the Motion, consideration of factual 

matters has been limited to the four corners of the Petition, and 

the allegations are accepted as true.  See St. Francis Parkside 

Lodge v. Dep’t of Health & Rehab. Servs., 486 So. 2d 32, 34 (Fla. 

1st DCA 1986). 

17.  As an applicant for DO approval in the central region 

whose application was initially denied by the Department, 

McCrory’s was entitled to file a petition for an administrative 

hearing to contest the denial of its application.  However, 

McCrory’s already has pending in McCrory’s I, DOAH Case  

No. 15-7275, its petition for an administrative hearing to 

contest the Department’s denial of its DO application. 

18.  McCrory’s II, the second McCrory’s petition challenging 

the denial of the same DO application, seeks to take advantage of 

a legislative provision for more automatic DO approval than 

through litigation in which McCrory’s will have the opportunity 

to try to prove that the McCrory’s application should have been 
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approved instead of denied.  However, the legislative provision 

that McCrory’s is attempting to invoke does not fit.  It requires 

a two-part status that McCrory’s does not have and cannot claim. 

19.  Taken together, the two-part description of an 

applicant entitled to the legislatively mandated approval 

requires (1) an applicant that received the highest aggregate 

score in the Department’s initial review and scoring process, but 

(2) was determined by the Department to not be entitled to 

approval, despite the applicant’s highest aggregate score, 

because of a failure to meet one or more of the statutory 

requirements.  The two parts of the description are linked 

grammatically, by virtue of the use of “any applicant” in the 

first part and “the applicant” in the second part to refer back 

to an applicant meeting the description in the first part. 

20.  The original 2014 law contemplated approval of five DOs 

by January 1, 2015.  Instead, it was not until well after that 

date before the Department had established the process by which 

the five DOs would be approved (through rulemaking, challenges, 

more rulemaking, and more challenges); then the Department had to 

carry out the application submission and evaluation process; and 

then, once the Department made its decisions, those decisions had 

to be conveyed with the requisite “clear points of entry” to 

allow applicants to challenge the Department’s decisions in de 

novo administrative hearings.  Instead of seeds in the ground in 
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the beginning of 2015, the 2016 Legislature was confronted with 

the prospect of protracted administrative litigation before the 

five regional DOs would be finally approved. 

21.  Considered in this context, the point of section 3, 

subsection (1), of the new law seems clear:  the Legislature 

wanted to accelerate what had become a long, drawn-out process, 

by legislatively approving the applicants selected by the 

Department as the best in each region, and setting them free from 

protracted litigation to go forth and start growing the product.  

The language before the semi-colon gives legislative approval to 

the initially approved applicants that had taken certain steps in 

reliance on that initial approval--Knox, in the central region.  

While generally, under the Department’s rules, the initially 

approved applicant would be the applicant that received the 

highest aggregate score, the language after the semi-colon 

addresses the circumstance in which an applicant that received 

the highest aggregate score did not end up being the initially 

approved applicant, because of a determination by the Department 

that the highest-scoring applicant did not meet statutory 

requirements.  In that instance, the highest-scoring applicant 

would have been disqualified, and the initially approved 

applicant would have been the next-highest scorer. 

22.  The Department asserts that the circumstance addressed 

by the language after the semi-colon applies to one region--the 
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northeast region--and one applicant--San Felasco Nurseries, Inc. 

(San Felasco).  Indeed, the supplemental authority filed by 

McCrory’s bears out the Department’s contention.  See San Felasco 

Nurseries Inc., et al., v. Dep’t of Health, et al., DOAH Case 

Nos. 15-7268, 15-7274, and 15-7276, Order Granting Dismissal of 

Parties and Amendment of Remaining Petition, May 2, 2016 (filed 

by McCrory’s as supplemental authority).
3/
  The Order, issued by 

Administrative Law Judge Bruce McKibben, recites as undisputed 

background: 

Applications were submitted to the Department 

and, in November 2015, the Department issued 

its decision as to which of the applicants in 

the Northeast region should be approved.  

Based upon its review of the criteria, the 

Department assigned the following aggregate 

scores to those applicants:  San Felasco--

3.9750 points; Chestnut--3.7917 points; and 

Loop’s--3.5708 points.  However, due to the 

Department’s determination that San Felasco’s 

application did not “meet the requirements of 

s. 381.986 [Florida Statutes],” the 

Department initially approved the application 

of Chestnut. 

 

Order at 2.  By operation of section 3, subsection (1) of the new 

law, Judge McKibben determined that Chestnut’s application was 

legislatively approved under the language before the semi-colon, 

and San Felasco’s application was legislatively approved by the 

language after the semi-colon.  Accordingly, Judge McKibben 

dismissed Chestnut’s petition filed to support the Department’s 

initial decision to approve its application, as well as San 
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Felasco’s petition challenging the denial of its application, 

because those two petitioners had become finally approved DOs.  

 23.  Prior to the 2016 legislative session, Judge McKibben 

presided over a hearing brought to contest the Department’s prior 

determination that San Felasco’s application had to be 

disqualified because one of the statutory requirements was not 

met.  In particular, the Department had determined that Daniel 

Banks, identified in San Felasco’s application as a prospective 

manager, had not passed his level 2 background screening.  See  

§ 381.986(5)(b)6., Fla. Stat. (2014) (requiring that a DO 

applicant demonstrate that “all owners and managers have been 

fingerprinted and have successfully passed a level 2 background 

screening pursuant to s. 435.04”). 

 24.  Prior to the passage of the bills that became the new 

law, Judge McKibben issued his Recommended Order in Banks v. 

Department of Health, DOAH Case No. 15-7267 (Fla. DOAH Feb. 26, 

2016), in which he concluded that Daniel Banks did not commit a 

disqualifying event that would cause him to not pass his level 2 

background screening.  Judge McKibben recommended that the 

Department enter a final order determining that Mr. Banks did not 

have a disqualifying event in his level 2 background screening.
4/ 

 25.  A legislature that was aware of the administrative 

proceedings involving DO applications (as may be presumed when 

interpreting statutes, and as is confirmed by reference to the 
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legislative history)
5/
 could have been persuaded by the 

circumstances known at that time that San Felasco’s application 

was wrongly disqualified, as had been determined by Judge 

McKibben.  A legislature aware of Judge McKibben’s Recommended 

Order could well have decided that while crafting law to 

legislatively approve the applicants initially approved by the 

Department, it should also legislatively approve San Felasco on 

the rationale that San Felasco would have been the initially 

approved applicant but for the erroneous disqualification. 

26.  San Felasco meets the two-part description after the 

semi-colon in section 3, subsection (1) of the new law.  It is an 

applicant that received the highest aggregate score through the 

Department’s evaluation process, but instead of being approved, 

was denied because of a prior determination by the Department 

that San Felasco did not meet one of the statutory requirements. 

McCrory’s does not dispute that San Felasco meets both parts of 

the two-part description following the semi-colon. 

27.  On the face of the Petition, however, McCrory’s has 

demonstrated that it was not (and could not allege that it was) 

the applicant that received the highest aggregate score through 

the Department’s evaluation process.  And McCrory’s was not, and 

cannot allege that it was, the applicant that received the 

highest aggregate score in the central region, but that was 
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denied because of a prior Department determination that McCrory’s 

failed to satisfy the statutory requirements. 

28.  McCrory’s argues that it would be unreasonable to 

interpret “received the highest aggregate score” literally to 

require that the applicant invoking this provision be one that 

actually came out of the Department’s evaluation process having 

received the highest aggregate score.  McCrory’s also argues that 

it would be unreasonable to interpret the second part of the two-

part test as actually requiring a prior determination by the 

Department that the statutory requirements were not satisfied.  

But that is what the two-part description says.  While McCrory’s 

may wish the legislation had said something different, it is 

hardly unreasonable to conclude that the law means exactly what 

it says. 

29.  McCrory’s argues that an applicant can satisfy the 

first part of the test--that it “received the highest aggregate 

score through the Department’s evaluation process”--if the 

applicant alleges, and subsequently proves in an administrative 

hearing, that scoring errors were made by the Department’s 

evaluators, and if those errors are corrected, then the applicant 

will become the applicant with the highest aggregate score.  Such 

a reading of the statute not only distorts the language used by 

the Legislature, but it eviscerates any distinction between the 

clause conferring legislative approval on any applicant meeting 
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the two-part description that McCrory’s seeks to invoke, and the 

alternative option in subsection (2), which McCrory’s calls the 

“litigation option.” 

30.  While section 3, subsection (1) provides for 

legislative approval of the initially approved applicants, plus 

any San-Felasco-like applicants that received the highest 

aggregate score but were disqualified, section 3, subsection (2) 

of the new law keeps alive the “litigation option” for denied 

applicants who have not yet had their hearings.  Section 3, 

subsection (2) affords an avenue for a denied applicant to become 

an approved DO by proving that the applicant “was entitled” to be 

a DO under the statute and applicable rules.  The whole point of 

the clause conferring legislative approval is that those 

qualifying under subsection (1) do not have to go the litigation 

route to prove that they should have received the highest 

aggregate score and would have received the highest aggregate 

score but for scoring errors. 

31.  McCrory’s contends that its allegations of scoring 

errors are different, somehow.  The undersigned understands the 

McCrory’s argument to highlight how close its aggregate score was 

to the highest aggregate score achieved by Knox, and that in its 

view, the scoring errors that would make all the difference are 

very clearly erroneous and highly arbitrary and capricious.  

These are distinctions of degree that make no difference to the 
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viability of the McCrory’s II claim.  No matter how egregious 

McCrory’s claims the scoring errors were, no matter how minute 

the correction that McCrory’s contends it can prove should be 

made for it to leapfrog over Knox and become the highest 

aggregate scorer, the remedy available to McCrory’s is the 

litigation option, not the automatic legislative approval option.  

The Petition’s allegations that the Department’s initial decision 

to deny McCrory’s application was erroneous, arbitrary, 

capricious, and/or unreasonable, for reasons large or small, and 

that a proper evaluation of McCrory’s application will result in 

a determination that its application was the one that should have 

been approved, are viable allegations to pursue the litigation 

option, but they are not viable to invoke automatic DO approval 

under subsection (1). 

32.  The so-called litigation option, in section 3, 

subsection (2) of the new law, provides in pertinent part: 

If an organization that does not meet the 

criteria of subsection (1) receives a final 

determination from the Division of 

Administrative Hearings, the Department of 

Health, or a court of competent jurisdiction 

that it was entitled to be a dispensing 

organization under s. 381.986, Florida 

Statutes, and applicable rules, such 

organization and an organization that meets 

the criteria of subsection (1) shall both be 

dispensing organizations in the same region. 

 

 33.  McCrory’s has availed itself of the litigation option, 

which is pending as McCrory’s I.  That proceeding is the one in 
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which McCrory’s has the opportunity to prove that it was entitled 

to be the central region’s DO instead of Knox, because its 

application was the best for the region, not Knox’s as the 

Department determined through its evaluation process. 

34.  Finally, McCrory’s argues that DOAH should avoid an 

unconstitutional interpretation of the law.  McCrory’s argues 

that if the Department is correct that the portion of subsection 

(1) invoked by McCrory’s applies to one applicant and one 

applicant only--San Felasco--then it would be an unconstitutional 

special law. 

35.  It is unnecessary to determine whether San Felasco is 

the only applicant that meets both parts of the two-part 

description following the semi-colon in subsection (1).  It is 

only necessary to conclude that McCrory’s does not, and cannot, 

meet either part of the two-part description it seeks to invoke 

in an effort to avail itself of automatic DO approval by 

legislative decree.  That San Felasco does meet the two-part test 

as interpreted in accordance with its clear terms lends credence 

to the interpretation as a reasonable one.  The McCrory’s 

suggestion that the literal interpretation of this provision may 

prove to mean that the provision would not withstand 

constitutional scrutiny may be so, or may not be so, but in 

either event cannot transform the language chosen by the 

Legislature into different language that would fit McCrory’s.  
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DOAH is neither a court nor the Legislature; just as DOAH lacks 

the authority to address the constitutional question McCrory’s 

injects, so too DOAH lacks the authority to rewrite legislation.     

36.  Accepting the factual allegations in the Petition as 

true, McCrory’s is not entitled to the automatic DO approval it 

seeks in this proceeding, and the Petition should be dismissed. 

37.  Since it conclusively appears from the face of the 

Petition that the legal insufficiency of McCrory’s claim cannot 

be cured, the dismissal should be with prejudice.  See  

§ 120.569(2)(c), Fla. Stat. (“Dismissal of a petition shall, at 

least once, be without prejudice to petitioner’s filing a timely 

amended petition curing the defect, unless it conclusively 

appears from the face of the petition that the defect cannot be 

cured.”). 

RECOMMENDATION 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is RECOMMENDED that the Department of Health enter a 

final order dismissing the Petition for Formal Administrative 

Proceedings filed by Petitioner McCrory’s Sunny Hill Nurseries, 

LLC, with prejudice. 
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DONE AND ENTERED this 3rd day of June, 2016, in Tallahassee, 

Leon County, Florida. 

S                                   

ELIZABETH W. MCARTHUR 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 3rd day of June, 2016. 

 

 

ENDNOTES 

 
1/
  McCrory’s does not contend that it is entitled to legislative 

approval as a DO approved by the Department, as described in the 

language preceding the semi-colon in subsection (1).  In its 

response opposing the Motion, McCrory’s acknowledges that the 

language preceding the semi-colon applies to Knox, which is the 

central region DO applicant that was initially approved by the 

Department, and now finally approved by legislative decree by 

virtue of the language before the semi-colon in subsection (1). 

  
2/
  Instead, as McCrory’s concedes in its response in opposition 

to the Motion, “The scoring error resulted in the Department 

erroneously awarding the highest score to Knox.”  Thus, the only 

applicant that received the highest aggregate score through the 

Department’s evaluation process is Knox. 

 
3/
  The Order filed by McCrory’s as supplemental authority was 

subsequently amended, but only to clarify that jurisdiction was 

being relinquished to the Department on those petitions for which 

there was no longer a factual dispute for determination.  See 

Amended Order Granting Dismissal of Parties, Relinquishing 

Jurisdiction, and Amendment of Remaining Petition, May 10, 2016. 
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4/
  By Final Order rendered May 2, 2016, after the new law was 

already in effect, the Department “invalidated and voided” its 

prior determination that Daniel Banks failed his level 2 

background screening--the determination that caused San Felasco’s 

application to be disqualified.  The Department resolved the 

issue by different means than in the Recommended Order, by 

concluding that Mr. Banks was not a manager required to undergo 

background screening, but the result is the same:  the 

Department’s prior determination that San Felasco’s application 

was disqualified no longer stands. 

 
5/
  It is not necessary to rely on legislative history to 

interpret section 3, subsection (1) of the new law, because the 

language, at least insofar as relevant to resolving the issue 

presented in this case, is clear.  The point made here is that 

the plain meaning makes sense when considered in context of the 

sequence of events since the original law was adopted.  

Nonetheless, if it were necessary to resort to legislative 

history, which has been filed in the consolidated cases including 

McCrory’s I, and which has, until now, also included McCrory’s 

II, the legislative history would further buttress the plain 

meaning of the new law as described herein. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 

 

All parties have the right to submit written exceptions within 

15 days from the date of this Recommended Order.  Any exceptions 

to this Recommended Order should be filed with the agency that 

will issue the Final Order in this case. 



Filed June 27, 2016 1:22 PM Division of Administrative Hearings

STATE OF FLORIDA 
DEPARTMENT OF HEALTH 416 JU~J 2 7 P'' I . c) It jJ 1 • '.) 

MCCRORY'S SUNNY HILL NURSERY, 
LLC, 

Petitioner, 

vs. 

DEPARTMENT OF HEALTH, 

Respondent. ____________________________; 

FINAL ORDER 

DOH Case No. 2016-0091 
DOAH Case No. 16-1934 

THIS MATTER is before the Department of Health for consideration of a 

Recommended Order and entry of a Final Order. On June 3, 2016, Administrative Law 

Judge Elizabeth McArthur issued a Recommended Order in this case which 

recommended that the Department of Health enter a Final Order dismissing the 

Petition for Formal Administrative Proceedings filed by Petitioner McCrory's Sunny Hill 

Nurseries, LLC, with prejudice. The Recommended Order is adopted and incorporated 

by reference as Exhibit A. 

In addition, the Recommended Order advised both parties that they may file 

exceptions to the findings of fact and/ or conclusions of law contained in the 

Recommended Order with the Department of Health, Agency Clerk, within fifteen (15) 

days of the filing of the Recommended Order. Neither party timely filed exceptions. 



Based on the foregoing, it is ORDERED: 

The Petition for Formal Administrative Proceedings filed by Petitioner McCrory's 

Sunny Hill, LLC, is dismissed with prejudice. This proceeding is closed. 

DONE AND ORDERED this _L_,~ __ day of June, 2016, in Tallahassee, Leon 

County, Florida. 

Copies furnished to: 

David C. Ashburn, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 

William Robert Vezina, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 

Megan Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
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By: 
Alexis Lambert 
Chief of Staff 

Lorence Jon Bielby, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 

Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 

Elizabeth W. McArthur 
Administrative Law Judge 
Division of Admin. Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 

sent by electronic mail and regular U.S. mail and/or by inter-office mail to each of the 

above-named persons this ;.,r;JJ..day of June 2016. 

Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 

NOTICE OF RIGHT TO JUDICIAL REVIEW 

A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 

3 



ST ATE OF FLORIDA 
DNISION OF ADMINISTRATNE HEARINGS 

ALPHA FOLIAGE, INC. 

Petitioner, 

vs. 

DEPARTMENT OF HEALTH, 

Respondent, 

and 

GEORGE HACKNEY, INC., 
d/b/a HACKNEY NURSERY, 

Intervenor. 

Case No. 15-7279 

STIPULATION OF VOLUNTARY DISMISSAL WITH PREJUDICE 

Petitioner Alpha Foliage, Inc., files the following Stipulated Dismissal with Prejudice and 

says: 

The parties to this proceeding have agreed that Petitioner's Petition is hereby dismissed 

with prejudice, with each party bearing its own fees and costs. 

RESPECTFULLY SUBMITTED thi~ day of March, 2016. 

4852-3866-8078.1 
52049/0001 DMIUJ!R dkm 

IA S. TUNNICLIFF (FB 
Cvnthia@nenningtonlaw.com 
BRIAN A. NEWMAN (FBN 004758) 
Brian@penningtonlaw.com 
PENNINGTON, P.A. 
215 South Monroe Street, 2nd Floor 
Tallahassee, Florida 32301 
Telephone: (850) 222-3533 
Facsimile: (850) 222-2126 

Attorneys for Petitioner, Alpha Foliage, Inc. 
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I certify that a true copy of the foregoing was furnished on this Jd. day of March, 2016 
by electronic mail to: 

Eduardo S. Lombard 
W. Robert Vezina III 
Megan S. Reynolds 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 
Attorneys for Department of Health 
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David K. Miller 
M. Stephen Turner 
Broad and Cassel 
215 S. Monroe Street, Suite 400 
Tallahassee, FL 32301 
dmiller@broadandcassel.com 
stumer@broadandcassel.com 

Attorneys for George Hackney, Inc. dlbla 
Hackney Nursery 
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FINAL ORDER 

Pursuant to notice, a formal administrative hearing was 

held in this case on April 23 and 24, 2015, in Tallahassee, 

Florida, before W. David Watkins, Administrative Law Judge of 

the Division of Administrative Hearings.  
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STATEMENT OF THE ISSUES 

This is a rule challenge brought pursuant to section 

120.56, Florida Statutes,
1/
 to the Proposed Rules of the 

Department of Health (“Department” or “DOH”) 64-4.001, 64-4.002, 

64-4.004, and 64-4.005 (the “Proposed Rules”).  The main issue 

in this case is whether the Proposed Rules are an invalid 

exercise of delegated legislative authority in that the Proposed 

Rules enlarge, modify, or contravene the specific provisions of 

law implemented, section 381.986, Florida Statutes; are vague; 

and/or are arbitrary and capricious.  Petitioner also argues 

that the Proposed Rules impose regulatory costs that could be 

addressed by the adoption of a less costly alternative.  

Finally, Petitioner asserts that the Department materially 

failed to follow the applicable rulemaking procedures and 

requirements in its promulgation of the Proposed Rules. 

PRELIMINARY STATEMENT 

On March 24, 2015, Petitioner Baywood Nurseries Co., Inc. 

(Baywood), and former Petitioner Master Growers, P.A., 

challenged proposed rules 64-4.001, 64-4.002, 64-4.004, 64-

4.005, and 64-4.009.  On the Department’s motion, Master Growers 

was dismissed for lack of standing prior to the final hearing.
2/
  

As noticed, the final hearing was held on April 23 and 24, 

2015, in Tallahassee, Florida.  At the hearing, Joint Exhibits 1 

through 5 were admitted into evidence.  Baywood’s Exhibits 1 
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through 4, 9, 10, 12, 15, 16, 18, 20, 22 through 24, 27, 29, 31, 

33, 34, 38, and 41 through 48 were admitted without objection by 

the Department.  Baywood’s Exhibits 11, 13, 14, 19, 25, 26, 28, 

30, and 49 were received over the Department’s objections.  The 

Department’s Exhibits 1, 2, and 9 were admitted.  Upon the 

Department’s motion, the undersigned took official recognition 

of Florida Administrative Register Notice 15928969, a “Notice of 

Withdrawal,” withdrawing proposed rule 64-4.003. 

Baywood called Raymond W. Hogshead, Baywood’s president and 

corporate representative; Heather Zabinofsky, Master Growers’ 

chief executive officer; and Patricia Nelson, Director of the 

Department’s Office of Compassionate Use.  After Baywood rested 

its case, the Department moved ore tenus for dismissal for lack 

of jurisdiction, asserting that Baywood lacked standing to 

challenge the proposed rules.  The undersigned reserved ruling 

on the motion and gave the parties the opportunity to brief the 

issue.  Having reviewed the briefs submitted by the parties on 

the issue of standing, the Department’s motion is denied for the 

reasons set forth herein.  

At the outset of the hearing the Department also renewed 

prior motions for summary partial final order.  The motion as to 

the Revised Statement of Estimated Regulatory Costs (SERC) was 

granted based on lack of evidence in the record to support the 

relief requested.  The motion directed at the negotiated 
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rulemaking process was denied, and ruling was reserved on the 

motions directed to the certified financials and bond 

requirements portions of the petition.  The Department also 

moved for dismissal on the grounds that Baywood had not met its 

initial burden under section 120.56.  The undersigned reserved 

ruling, and again, the issues raised in the motion are addressed 

and disposed of herein. 

Baywood then withdrew its challenge to proposed rule 64-

4.009.  The Department recalled Ms. Nelson to testify; and also 

called Jeffrey Barbacci, a certified public accountant who is 

the director of Thomas Howell Ferguson P.A.’s assurance services 

department and an expert witness for the Department; and Pedro 

M. Freyre, Costa Farms, LLC’s vice president of the foliage 

division.  The Department offered the testimony of Mr. Hogshead, 

Baywood’s corporate representative, by deposition transcript, 

which was admitted as Department’s Exhibit 2. 

A Joint Pre-Hearing Stipulation of the parties was filed 

prior to the final hearing, stipulating to certain facts which 

are admitted and issues of law on which there is agreement.  To 

the extent they are relevant those admitted facts and issues of 

law have been incorporated herein.  

The four-volume Transcript of the final hearing was 

prepared and filed with DOAH on April 27, 2015.  Thereafter, the 
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parties timely submitted Proposed Final Orders, which have been 

carefully considered in the preparation of this Final Order. 

. . . 

 

“Life is always a rich and steady time when 

you are waiting for something to happen or 

to hatch.” 

 

― E.B. White, Charlotte’s Web 

 

. . . 

 

FINDINGS OF FACT 

I.  The Parties 

1.  The Department is an agency of the State of Florida 

charged with administering and enforcing laws relating to the 

general health of the people of the state.  § 381.0011(2), 

Fla. Stat.  As part of this duty, the Department is charged with 

implementing the Compassionate Medical Cannabis Act of 2014 

(Act).  See § 381.986, Fla. Stat. 

2.  Baywood is a nursery located in Apopka, Florida, that 

grows and sells tropical and subtropical, non-cannabis foliage.  

Baywood has operated as a registered nursery in Florida for more 

than 30 consecutive years.  Baywood is operated by Mr. Hogshead, 

a nurseryman as defined in section 581.011, Florida Statutes.  

Baywood intends to submit an application for approval as a 

medical cannabis dispensing organization under the Act and rules 

promulgated thereunder. 
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3.  Baywood filed its rule challenge petition (Petition) on 

March 24, 2015.  At the time it filed the Petition, Baywood held 

a Certificate of Nursery Registration from the Florida 

Department of Agriculture and Consumer Services (DACS) pursuant 

to section 581.131, issued for the cultivation of 10,001 to 

25,000 plants.  However, on April 10, 2015, DACS issued Baywood 

a Certificate of Nursery Registration to cultivate more than 

400,000 plants. 

II.  Background 

4.  In 2014, the Florida Legislature passed Senate Bill 

1030, titled the “Compassionate Medical Cannabis Act of 2014.”  

See chapter 2014-157, Laws of Florida (pertinent portions 

codified as section 381.986, Florida Statutes).  The Act 

provides for the regulation and use of low-THC cannabis to 

provide relief for certain patients with debilitating diseases, 

when ordered by a Florida physician.  The Act authorizes 

licensed physicians to order low-THC cannabis, or “Derivative 

Product,” for qualified patients under specified conditions, 

primarily those suffering from cancer or other conditions that 

produce severe and persistent seizures and muscle spasms. 

5.  The Department has the majority of the responsibility 

for implementing the Act.  The Act requires the Department to 

establish an Office of Compassionate Use and a compassionate use 

registry and to authorize the establishment of five dispensing 
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organizations to cultivate, process, and dispense Derivative 

Product to qualified Florida patients.  See §§ 381.986(1)(a) -

(5), Fla. Stat. 

6.  The Act and the proposed rules are unique in that the 

cultivation, processing, and dispensing of cannabis have never 

been legal in Florida and, except to the extent five dispensing 

organizations are licensed to do so with Derivative Product, 

will remain illegal.  § 381.986, Fla. Stat. 

7.  The proposed rules establish a regulatory framework 

implementing the Act by, among other things, creating dispensing 

organization application, approval, and authorization 

procedures.  Proposed rule 64-4.001 provides definitions for 

certain words and phrases pertinent to the Act’s implementation, 

including “Applicant,” “Approval,” “Certified Financials,” 

“Derivative Product,” “Dispensing Organization,” and “Financial 

Statements.”  Proposed rule 64-4.002 delineates the requirements 

for the dispensing organization application process, including 

the application fee, how an applicant may demonstrate that it 

best meets the statutory criteria to become a dispensing 

organization, the application itself and application scoring 

form (or scorecard), and a sample performance bond form.  

Proposed rule 64-4.004 sets forth the circumstances under which 

dispensing organization approval will be revoked.  Proposed rule 
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64-4.005 details dispensing organization authorization and 

facility inspection procedures. 

III.  The Rule Development Process 

8.  The Proposed Rules are the Department’s second attempt 

to adopt rules implementing the Act.  The first set of proposed 

rules (the Prior Rules) was challenged and invalidated in Costa 

Farms, LLC v. Department of Health, DOAH Case No. 14-4296RP 

(Fla. DOAH Nov. 14, 2014) (the Prior Final Order). 

9.  The Department began developing the Proposed Rules 

through a public rule development workshop held on December 30, 

2014.  The workshop was attended by approximately 110 people, 

many of whom offered comments to be considered by the Department 

in drafting the rules. 

10.  Due to the complexity of the rules to be developed, 

and the strong opposition anticipated, the Department decided to 

use a negotiated rulemaking process to develop the Proposed 

Rules.  The Department also considered and concluded that a 

balanced negotiated rulemaking committee would help the 

Department develop mutually acceptable Proposed Rules, because 

committee members with competing interests could “hash things 

out.” 

11.  On January 5, 2015, the Department announced that it 

would select a negotiated rulemaking committee composed of 

persons representing the following groups:  
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• a nursery that meets the criteria in 

section 381.986(5)(b)1.;  

 

• a qualified patient or patient 

representative;  

 

• a testing laboratory;  

 

• a member of the Florida Bar experienced in 

administrative law;  

 

• an individual with demonstrated experience 

in sound agricultural practices and 

necessary regulation;  

 

• a physician authorized to order low-THC 

cannabis products for qualified patients;  

 

• an individual with demonstrated experience 

establishing or navigating regulatory 

structures for cannabis in other 

jurisdictions; and  

 

• Department representatives. 

12.  Through the notice, the Department also invited 

persons who believed their interests were not adequately 

represented by the above groups to apply to participate.  The 

Department received approximately 10 requests from nurseries to 

participate in the committee — none of which came from Baywood. 

13.  The Department selected committee members that it 

believed were well informed in their fields and well equipped to 

bring perspectives for all of the stakeholder groups.  The 

committee included:  (1) a qualified grower (one of whom was a 

certified public accountant) from each of the five dispensing 

regions; (2) a patient’s parent who worked to get the Act passed 
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to help her daughter; (3) a testing laboratory representative 

with experience with the testing the committee would be 

discussing; (4) a physician authorized to order low-THC cannabis 

products for qualified patients and who had experience in 

horticulture and cannabis education; (5) two Florida attorneys 

certified by the Florida Bar as experts in federal and state 

administrative law who had vast experience with rule challenges; 

and (6) two persons who had significant experience growing 

regulated cannabis legally in jurisdictions where that activity 

is permissible and had significant knowledge of cannabis-growing 

conditions. 

14.  The nurseries represented on the committee varied in 

size, ranging from the largest nursery in Florida to at least 

one nursery smaller than Baywood.  The composition of the 

committee was balanced:  its members held and represented 

different interests and were not all “of the same mind.” 

15.  The negotiated rulemaking sessions were held on 

February 4 and 5, 2015, and lasted for approximately 26 total 

hours.  Committee members were provided with a binder containing 

the public comments received to date, the statute, and the Prior 

Final Order.  The sessions were mediated by a professional 

mediator, who ensured that the group addressed each viewpoint or 

concern expressed by any committee member.  The committee went 

rule by rule, provision by provision, and discussed each 
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paragraph of each rule.  Input that ultimately was incorporated 

into the proposed rules was given by each member — ranging from 

the growers from all five dispensing regions, to members with 

experience growing the pertinent cannabis strains, to the 

administrative law attorneys.   

16.  The proposed rules published on February 6, 2015, and 

challenged in this proceeding, are the product of the negotiated 

rulemaking sessions, as guided by the public rule development 

workshop, the public comments, the Department’s research, the 

Act, and the Prior Final Order.  No stakeholder group 

represented by any committee member, the Department included, 

got everything it wanted in the proposed rules — which 

underscores that the committee was balanced, that the negotiated 

rulemaking process worked properly, and that the developed rules 

reflect the interests of all represented groups. 

IV.  Baywood’s Objections to the Proposed Rules 

17.  Baywood challenges proposed rules 64-4.001, 64-4.002, 

64-4.004, and 64-4.005.  Specifically, Baywood takes issue with 

certain definitions being omitted (rule 64-4.001); the 

requirement that applicants submit a $60,063 nonrefundable 

application fee and certified financials with their applications 

(rule 64-4.002); the requirement of a $5 million performance 

bond (rule 64-4.002); the application evaluation and scoring 

process (rule 64-4.002); dispensing organization license denial 
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and revocation procedures (rule 64-4.004); and dispensing 

organization facility inspection procedures (rule 64-4.005). 

A.  Definitions 

18.  Baywood contends that the proposed rules are defective 

in that although the terms “operator,” “contractual agent,” and 

“inspection” are used in the proposed rules, none of those terms 

is defined therein.  However, at hearing, Baywood presented no 

evidence as to why these particular terms should have been 

defined. 

19.  The definitions listed in the Proposed Rules were 

developed in the negotiated rulemaking process, and the five 

grower representatives believed that the definitions were 

adequate for their representative groups to understand and know 

how to comply with the rules.  At no time during the rulemaking 

process did any interested party express concern as to the 

meaning of the terms Baywood maintains require definition. 

Further, the Department’s position, which the undersigned agrees 

is reasonable, is that not every word used in a rule requires a 

corresponding definition, particularly words that are commonly 

understood as plain English such as the terms Baywood contends 

should be defined. 

B.  The Application Fee 

20.  The Legislature expressly required the Department to 

impose an application fee that is sufficient to cover the costs 
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of administering the Act.  § 381.986(5)(b), Fla. Stat.  Proposed 

rule 64-4.002(1) requires applicants to submit a $60,063 initial 

application fee. 

21.  Baywood contends that the $60,063 fee should be 

refundable, is excessive, and is based on an estimated number of 

applicants that is inaccurate. 

22.  The committee determined the application fee by 

dividing the total cost to the Department of administering the 

Act by the anticipated number of applicants for a dispensing 

organization (D.O.) approval.  The committee estimated that 15 

nurseries would apply for D.O. approval. 

23.  Baywood asserts that the fee should be based on 99 

applicants rather than the Department’s estimated 15, based upon 

a document generated by the Department of Agriculture and 

Consumer Services (DACS).  However, the document Baywood relies 

upon includes the caveat that the “information is based on 

[DACS]’s best available records and was prepared in response to 

media inquiries and public records requests.  The inclusion of a 

nursery on this list is NOT a determination of eligibility for 

licensure as a medical marijuana dispensary pursuant to section 

381.986, Florida Statutes.”
3/
 

24.  There is no evidence in this record that all, or even 

a significant portion, of the nurseries appearing on the DACS 

list are expected to apply to become D.O.’s.  There was no 
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evidence introduced by Baywood substantiating its allegation 

that a significant number of those listed nurseries have a 

desire or the wherewithal to apply for approval as a D.O. 

25.  The application fee was derived from the Revised SERC.  

The Department calculated the application fee by determining the 

estimated costs of implementing section 381.986 and dividing 

that number by the estimated number of D.O. applicants.  In the 

Revised SERC, the Department stated that the expected regulatory 

cost imposed by the Proposed Rules was $900,945. 

26.  The Revised SERC also set forth the estimated number 

of applicants, which was derived by consensus of the negotiated 

rulemaking committee.  The Department asked for input from the 

grower members from the five dispensing regions, who were 

familiar with the nurseries in their region — which they compete 

with on a daily basis.  The committee discussed the grower 

members’ knowledge of the nurseries that exist in their region 

(including competitors), the likely requirements for approval as 

a D.O., the risks associated with underestimating the number of 

applicants, and section 381.986(5)(b)1.’s requirements, and 

determined a reasoned and credible estimate of how many 

qualified nurseries would apply to become D.O.’s. 

27.  If the Department overestimates the number of 

applicants — say, by assuming that a significant portion of 

those nurseries appearing on the DACS list will apply — the 
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application fees could be insufficient to cover the Department’s 

costs of administering the Act, in violation of the 

Legislature’s imperative.  § 381.986(5)(b), Fla. Stat.  For 

example, if the Department used a 30-applicant estimate, the fee 

would be approximately $30,500 ($900,945 divided by 30); if only 

15 nurseries applied, as estimated by the Department, the 

Department would recover only $457,500 — less than one-half of 

the expected costs of administering the Act and therefore less 

than one-half the sum the Act mandates the Department recover 

from the application fees.  On the other hand, if the Department 

underestimates the number of applicants and captures more than 

its costs of administering the Act, the Department would still 

be in compliance with the statutory mandate.
4/
 

C.  Certified Financials 

28.  A D.O. applicant must be able to demonstrate the 

financial ability to maintain operations for the duration of the 

2-year approval cycle, including the provision of certified 

financials to the Department, under the express terms of the 

Act.  An approved applicant must post a $5 million performance 

bond.  § 381.986(5)(b)(5), Fla. Stat.  

29.  Proposed rule 64-4.001(6) defines “Certified 

Financials” as “[f]inancial statements that have been audited in 

accordance with Generally Accepted Auditing Standards (GAAS) by 
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a Certified Public Accountant, licensed pursuant to Chapter 473, 

F.S.” 

30.  Proposed rule 64-4.002(2)(f)(1) requires that an 

applicant for a D.O. approval provide to the Department, as part 

of its completed application form, proof of “[t]he financial 

ability to maintain operations for the duration of the 2-year 

approval cycle, including the provision of Certified Financials 

to the department,” including “Certified Financials issued 

within the immediately preceding 12 months.” 

31.  Baywood contends that rule 64-4.002(2)(f)’s 

requirement that an applicant submit as part of its application 

certified financials issued within the immediately preceding 12 

months is contrary to the Act, contrary to industry standard, 

and financially burdensome to applicants.  Baywood contends that 

the Act instead requires certified financials to be submitted by 

a nursery only after the nursery is selected to be a dispensing 

organization.  

32.  The Department, on the other hand, interprets the Act 

as requiring certified financials to be submitted with the 

application, as part of the submittal package offered to 

demonstrate the applicant’s financial ability to maintain 

operations for the duration of the 2-year D.O. approval cycle.  

The Department consulted with Deborah Curry, President-CEO of 

the Florida Institute of Certified Public Accountants, and was 
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guided by the Prior Final Order when developing the certified 

financials portions of the rules. 

33.  The Department’s interpretation of the Act as 

requiring certified financials to be submitted with the 

application is consistent with the testimony of expert Jeff 

Barbacci, a Florida-licensed certified public accountant who 

routinely works with certified financials, also known as 

“audited financial statements.” 

34.  In layman’s terms, “financial statements” are an 

accounting summary of the activity a business uses to create 

revenue (income statement); the expenses the business incurs 

(cash flow statement); a balance sheet, which is the cumulative 

results of that activity since the business’s inception; and 

notes that help better explain the activities.  “Certified 

financials” are financial statements that include a certified 

public accountant’s opinion whether the financial statements are 

fairly presented in all material respects in accordance with 

generally accepted accounting principles.  Proposed rule 64-

4.001 defines both the terms “financial statements” and 

“certified financials.”  The “financial statements” definition 

mirrors the definition used by the Florida Department of 

Business and Professional Regulation, Board of Accountancy, an 

industry standard definition.  The “certified financials” 
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definition is also an industry standard definition routinely 

used and understood in the field of public accounting. 

35.  According to the credible testimony of Mr. Barbacci, 

certified financials can be a forward-looking tool for assessing 

financial strength, as contingent liabilities are considered.  

And there is a presumption with certified financials that the 

business under scrutiny has the ability to continue as a viable 

entity for at least 12 months after issuance of the auditor’s 

report.  Notably, according to Mr. Barbacci, the type of 

business being evaluated is immaterial for the purposes of a 

certified financial analysis. 

36.  Significantly, because an industry standard is 

applied, one set of certified financials is comparable to 

another set.  That industry standard is the “generally accepted 

auditing standards” prescribed by the American Institute of 

Certified Public Accountants, and delineates what evidence an 

auditor must examine in developing an opinion.  

37.  Proposed rule 64-4.002(2)(f)’s requirement of 

certified financials for the preceding 12 months comports with 

the Act and allows the Department to evaluate applicants on a 

one-to-one, standardized basis.  From certified financials, the 

Department can determine whether an applicant is a financially 

unstable business, or is financially strong based on the 
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applicant’s available cash, liquidities relative to liabilities, 

positive or negative capital, and debt. 

38.  Mr. Barbacci’s credible, expert opinion was that the 

Act’s requirement that an applicant demonstrate the “financial 

ability to maintain operations for the duration of the 2-year 

approval cycle” means the Legislature is requiring applicants to 

provide a package of information that indicates the ability to 

maintain operations, and part of that package is certified 

financials that provide a historical view.  He further opined 

that the 13 other items required by rule 64-4.002(2)(f) (such as 

the applicant’s projected two-year budget) work in concert with 

certified financials to help the Department evaluate the 

applicant’s financial position and thus ability to perform under 

the Act.  For example, the certified financials help the 

Department determine whether the applicant has the ability to 

make its projected budget possible. 

39.  Baywood contends that in order to attain certified 

financials, there must be a starting inventory and an ending 

inventory, and where it is not a common industry standard to 

maintain such inventories from the outset of business, it is 

nearly impossible for an applicant to go back in time for 12 

months to speculate regarding the same. 

40.  Baywood’s contention that it is not industry standard 

practice to maintain starting and ending inventories was 
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credibly refuted by the testimony of committee member Pedro 

Freyre, whose role as vice president of foliage at Costa Farms, 

LLC, involves overseeing inventory tracking.  Mr. Freyre holds 

an MBA Degree from Dartmouth College.  He testified that Costa 

Farms tracks all its plants as a matter of course and has done 

so for many years.  In fact, at any given moment, Costa Farms 

can determine how many plants it has in a given location at any 

given facility, notwithstanding the constant fluctuations of 

inventory. 

41.  Baywood also asserts that the cost to acquire 

certified financials as required by the proposed rule is 

approximately $125,000.00 per year, an overly burdensome 

requirement for applicants.  Mr. Freyre also refuted this 

contention, testifying that the cost of obtaining certified 

financials ranges from $10,000 for a small nursery such as 

Baywood, to upwards of $80,000 for Costa Farms, which is the 

largest nursery in Florida.  Costa Farms, Mr. Freyre testified, 

has for decades had certified financials prepared annually as 

part of its regular business operations, and Mr. Freyre is aware 

of several “small” nurseries that do the same. 

42.  The issue of whether the certified financials should 

be required at the time of application was considered at length 

by the negotiated rulemaking committee.  The committee 

determined that the certified financials would enable an 
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historical analysis of the applicant’s financial operations, and 

would serve as a necessary “gating constraint,” as an 

applicant’s ability to start and continue operation as a D.O. is 

predicated and contingent on the company’s financial ability to 

perform under the Act. 

D.  Terms and Conditions of the Performance Bond 

43.  The Act mandates that D.O. applicants, upon their 

approval, secure a $5 million performance bond.  

§ 381.986(5)(b)5, Fla. Stat.  However, the Act omits any 

definition of the specific terms and conditions that must 

accompany the bond. 

44.  Proposed rule 64-4.002(5) provides,  

(e)  Upon notification that it has been 

approved as a region’s Dispensing 

Organization, the Applicant shall have 10 

business days to post a $5 million 

performance bond.  The bond shall:  

1.  Be payable to the department in the 

event the Dispensing Organization’s approval 

is revoked;  

2.  Be written by a surety company licensed 

by the Florida Office of Insurance 

Regulation;  

3.  Be written so that the nursery name on 

the bond corresponds exactly with the 

Applicant name;  

4.  If a bond is canceled and the Dispensing 

Organization fails to file a new bond with 

the department in the required amount on or 

before the effective date of cancellation, 

the Dispensing Organization’s approval shall 

be revoked. 
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45.  Proposed rule 64-4.002(5)(g) further provides, “The 

surety company can use any form it prefers for the performance 

bond as long as it complies with this rule” and includes a 

sample form “[f]or convenience.”  According to the Department’s 

representative, Patricia Nelson, it is not mandatory for 

applicants to use the form, and a different bond would not be 

rejected as long as the bond bonded performance and complied 

with the statute and rule. 

46.  Baywood contends that rule 64-4.002(5)(e)’s 

performance bond provision is overly burdensome and inequitable 

given the alleged difficulty companies will have in obtaining a 

bond where all marijuana activity is a federal crime.  Baywood 

also contends the bond provision should include exceptions for 

circumstances beyond a dispensing organization’s control, such 

as hurricanes and other “acts of God,” and that the bond should 

be invoked only upon revocation of a dispensing organization’s 

registration.  Baywood further questions how invocation of the 

bond would be applied — for example, how the amount of damages 

would be determined and what constitutes a valid recoverable 

cost? 

47.  The Department reasonably interprets the Act as 

requiring a performance bond that guarantees performance and 

does not carve out exceptions that undermine the purpose of the 

bond.  The Department does not believe it has the authority to 
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create such exceptions, including exceptions accounting for 

enforcement of federal laws relating to cannabis.  Similarly, 

the Department does not believe it has the authority to include 

in the rules a process for a dispensing organization to appeal 

if it believes the bond was improperly invoked.  Further, the 

Department is cognizant of the fact that the dispensing 

organization would have a right to administratively challenge 

bond invocation as agency action. 

48.  In developing its position on the bond requirements of 

the statute and in drafting the rule’s bond provision, the 

Department considered the bond-related conclusions in the Prior 

Final Order.  Under the Prior Rules, the performance bond was 

conditioned solely on the expense of destroying low-THC cannabis 

inventory if the dispensing organization failed to perform or 

failed to destroy its inventory when required.  Costa, DOAH Case 

No. 14-4296RP, ¶ 64.  The Prior Final Order concluded that the 

Prior Rules ignored the potential significant delays in 

appointing a new dispensing organization and having it become 

operational should a dispensing organization default, and a 

conclusion that the Prior Rules “dilute[d] the purpose and 

effect of the required performance bond to the point that 

‘performance’ [was] not being bonded.”  Id. ¶¶ 65, 110. 

49.  The Department also consulted with a bond brokerage 

firm when drafting the Proposed Rules.  The brokerage firm, 
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including its attorneys, provided input that helped the 

Department draft a sample bond form that complies with the Act 

and the rule and would be palatable to sureties. 

50.  The bond provision was discussed during the negotiated 

rulemaking sessions, and none of the growers on the committee — 

regardless of their nursery’s size — voiced any objection to the 

bond rule or the bond form. 

E.  Biennial Renewal Requirements 

51.  The Act mandates that the Department “shall develop an 

application form and impose an initial application and biennial 

renewal fee that is sufficient to cover the costs of 

administering this section.”  In its Proposed Final Order, 

Baywood argues that applicants are entitled to know the 

financial burden to be imposed by the renewal fee, and that the 

failure to include renewal costs and fees in rule 64-4.003(4) is 

in contravention of the Act. 

52.  At hearing, the undersigned took official recognition 

of the Department’s published withdrawal of proposed rule 64-

4.003 which addressed the biennial renewal requirements for 

D.O.’s.  Accordingly, Baywood’s challenge to proposed rule 64-

4.003 is moot. 

53.  To the extent Baywood faults the remaining proposed 

rules for failing to include mention of the renewal fee, the 

undersigned notes that the Department will have at least two 



25 

 

years to determine the appropriate amount of the renewal fee.  

In doing so, the Department will be required to take into 

consideration the cost of administering the Act during that 

period, as well as the amount of revenue received from the 

initial application fees.   

54.  Baywood’s challenge to the proposed rules based upon 

the absence of the biennial renewal fee amount is rejected, 

since approved D.O.’s will have the option to renew their D.O. 

approval or not, once the amount of the renewal fee is 

determined and announced by the Department. 

F.  Application Evaluation and Scoring 

55.  Proposed rule 64-4.002(2) lists the seven statutory 

criteria that an applicant must demonstrate to become a 

dispensing organization: 

• the technical and technological ability to 

cultivate and produce low-THC cannabis;  

 

• the ability to secure the premises, 

resources, and personnel necessary to 

operate as a dispensing organization;  

 

• the ability to maintain accountability of 

all raw materials, finished products, and 

any byproducts to prevent diversion or 

unlawful access to or possession of these 

substances;  

 

• an infrastructure reasonably located to 

dispense low-THC cannabis to registered 

patients statewide or regionally as 

determined by the department;  
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• the financial ability to maintain 

operations for the duration of the two-

year approval cycle; 

 

• that all owners and managers have been 

fingerprinted and have successfully passed 

a level 2 background screening pursuant to 

section 435.04, Florida Statutes; and  

 

• the employment of a medical director who 

is a physician licensed under chapter 458 

or chapter 459, Florida Statutes, to 

supervise the dispensing organization’s 

activities. 

See § 381.986(5)(b), Fla. Stat.  These criteria are carried over 

into the dispensing organization application incorporated into 

the rule in the form of five categories and subcategories 

developed during the negotiated rulemaking sessions. 

56.  The rule also lists for most statutory criteria 

numerous “items,” also developed in part by the negotiated 

rulemaking committee, which will help the Department assess each 

applicant’s ability to meet the statutory criteria.  The 

application reiterates these items under the five categories and 

the subcategories.  For example, the rule, under the statutory 

criterion “technical and technological ability to cultivate and 

produce low-THC cannabis,” lists “experience cultivating 

cannabis,” “experience cultivating in Florida plants not native 

to Florida,” and “experience cultivating plants for human 

consumption such as food or medicine products” as some of the 

items.  The application repeats these three items under the 
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“cultivation” category (worth 30 percent of the applicant’s 

score), and the “technical ability” subcategory (worth 25 

percent of the cultivation score).  As expressly provided in the 

application, the application is organized differently than the 

rule because the application is based on the scoring system the 

Department will use to evaluate applications.  But the 

application nevertheless covers and cites to all seven criteria 

from the statute and every item in the rule. 

57.  Every applicant is required to address each of the 

items, as provided in rule 64-4.002(2), even if just to state 

that, for example, it has no experience or knowledge in a given 

area.  As stated in the application, however, having knowledge 

or experience relating to these items “is not mandatory but is 

designed to elicit information” that will help the Department 

select the most qualified dispensing organizations from the pool 

of applications. 

58.  Baywood contends that the rule and application 

conflict as to whether addressing each item is mandatory.  

Baywood also contends that rule 64-4.002(2) and the application 

fail to set forth the required level of experience or knowledge 

relating to each item.  Finally, Baywood contends that the 

incorporated application scorecard fails to disclose what 

percentage of an applicant’s score corresponds with each item.  
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59.  Baywood’s contention as to each point is rejected.  

First, the rule and application do not conflict, as the former 

unambiguously requires applicants to address each item and the 

latter unambiguously repeats this requirement, stating that the 

applicant is required to provide the Department with all items 

listed, and informs applicants that it is not mandatory to have 

knowledge of and experience with each item. 

60.  Second, there is no required minimum level of 

experience or knowledge for any item.  As provided in the 

application, a description of the items is mandatory, but an 

applicant need not possess each item in its experience or 

operation.  Thus, each applicant is competing with other 

applicants, not with any mandatory minimum criteria set by the 

Department.  In fact, to make any of the items mandatory would 

exceed the Department’s authority under the Act, as only the 

basic elements, such as “cultivation,” are listed in the Act.  

See also Costa, DOAH Case  No. 14-4296RP, ¶ 81 (concluding that 

imposing mandatory qualifications not specified in Act 

impermissibly modifies or enlarges Act). 

61.  Third, there is no percentage score assigned to every 

single item in the application (only the categories and 

subcategories are assigned percentages); the items are not 

weighted, but are simply things each applicant must address to 

demonstrate its knowledge of and experience in an area.  This 
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will allow the Department to evaluate the applicant against 

other applicants in predictable areas and will inform the 

applicant as to what the Department is looking for.  The 

decision not to assign weights or percentages to items (as 

opposed to categories and subcategories) was made by the 

negotiated rulemaking committee, whose grower members believed 

the Department’s expectations as to how applications would be 

evaluated were made clear in the rule and application.  In 

developing this evaluation system, the Department was guided by 

the Prior Final Order, which concluded that the Act required the 

Department to undertake a comparative, qualitative review of 

each applicant.  Costa, DOAH Case No. 14-4296RP ¶¶ 84-87. 

G.  Inspection and License Revocation 

62.  The Act expressly requires an “approved dispensing 

organization [to] maintain compliance with the criteria 

demonstrated for selection and approval . . . at all times.”  

§ 381.986(6), Fla. Stat. 

63.  Proposed rule 64-4.004 provides that the Department 

“shall” revoke a D.O.’s approval if the D.O. “[c]ultivates low-

THC cannabis before obtaining Department authorization” or 

“[k]nowingly dispenses Derivative Product to an individual other 

than a qualified patient or a qualified patient’s legal 

representative without noticing the department and taking 

appropriate corrective action.”  That rule also provides that 
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the Department “may” revoke approval if any of four other events 

occurs and is not corrected within the applicable cure period 

specified in the rule — for example, if a dispensing 

organization fails “to comply with the requirements in [the Act 

or the rules]” or fails “to implement the policies and 

procedures or comply with the statements provided to the 

department with the original or renewal application” and does 

not correct the failure within 30 calendar days after 

notification. 

64.  Proposed rule 64-4.005 provides in part that 

submission of an application constitutes permission for entry by 

the Department at any reasonable time during the approval or 

renewal process into any D.O. facility to inspect any portion of 

the facility, review the records required by the Act or the 

rules, and identify samples of any low-THC cannabis for 

laboratory analysis.  That rule also provides that if, during an 

inspection, the Department identifies a violation of the Act or 

the rules, the D.O. must notify the Department in writing within 

20 calendar days after receipt of written notice of the 

violation what corrective action was taken and when. 

65.  Baywood contends rule 64-4.004 fails to include any 

standards or protocol for violation correction or license 

revocation, allows the Department to revoke a license “based on 

a whim,” and fails to include a revocation appeal mechanism.  



31 

 

Baywood contends rule 64-4.005 fails to include any parameters 

or criteria for inspections, leaving D.O.’s to wonder what will 

be inspected, what testing protocols will be used, and against 

what standards their facilities will be measured; fails to 

specify what records a D.O. must keep; and fails to provide an 

appeal process. 

66.  The Department, interpreting a statute the Department 

is charged with implementing, believes section 381.986(6) 

obligates the Department to monitor each dispensing 

organization’s compliance with the Act and that proposed rules 

64-4.004 and -.005 implement that statutory provision.  The 

Department is confident that these rules, which were developed 

by a negotiated rulemaking committee that included five grower 

members, clearly delineate what a D.O. is expected to do and 

what the repercussions of failing to comply are.  Indeed, the 

negotiated rulemaking committee discussed the rules’ inspection 

and revocation provisions in great detail, and the grower 

members’ concerns, in particular, were a factor in drafting 

those provisions. 

67.  For example, if the Department identified samples of 

product for laboratory analysis, those samples would be required 

to meet the Act’s requirements for low-THC cannabis, which is 

defined in part as containing “0.8 percent or less of 

tetrahydrocannabinol and more than 10 percent of cannabidiol 
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weight for weight.”  § 381.986(1)(b), Fla. Stat.  And if a D.O. 

failed to comply with this standard and did not correct the 

failure within the cure period delineated in the rule, the 

Department could initiate the revocation process.  

68.  By the same token, a license may be revoked upon a 

D.O.’s failure to implement the policies and procedures or 

comply with the statements provided to the Department in the 

D.O.’s application.  Clearly, a D.O. would look to its own 

approved application to determine what policies, procedures, and 

statements it needs to comply with to avoid revocation on such 

grounds. 

CONCLUSIONS OF LAW 

69.  The Division of Administrative Hearings has 

jurisdiction over the subject matter and the parties hereto 

pursuant to sections 120.56, 120.569, and 120.57(1), Florida 

Statutes.  Jurisdiction attaches when a person who is 

substantially affected by an agency’s rule claims that it is an 

invalid exercise of delegated legislative authority.  

V.  Baywood’s Standing 

70.  As noted, the Act sets forth three threshold 

requirements for D.O. applicants:  (1) the applicant must 

possess a valid certificate issued by the Florida Department of 

Agriculture and Consumer Services that is issued for the 

cultivation of more than 400,000 plants; (2) the applicant must 
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be operated by a nurseryman as defined in section 581.011, 

Florida Statutes; and (3) the applicant must have been operated 

as a registered nursery in Florida for at least 30 continuous 

years.  § 381.986(5)(b)1., Fla. Stat.  

71.  It is undisputed, however, that on March 24, 2015, the 

day Baywood filed its Petition, Baywood was missing one of the 

statutory “three threshold prerequisites”:  it did not possess a 

valid certificate issued by DACS for the cultivation of more 

than 400,000 plants.  Thus, according to the Department, on 

March 24, 2015, Baywood could not be a D.O. as a matter of law, 

and therefore lacks standing to maintain this challenge. 

72.  Section 120.56, Florida Statutes, establishes both the 

jurisdictional deadline for filing a rule challenge petition and 

who has standing to file that petition — that is, only a party 

that is “substantially affected” by the proposed rules.  

§ 120.56(1)(a), Fla. Stat. 

73.  To establish that it is “substantially affected,” a 

party must show (1) that the rule or policy will result in a 

real or immediate injury in fact and (2) that the alleged 

interest is within the zone of interest to be protected or 

regulated.  Off. of Ins. Reg. & Fin. Servs. Comm’n v. Secure 

Enters., L.L.C., 124 So. 3d 332, 336 (Fla. 1st DCA 2013).  A 

“real or immediate injury in fact” does not include an injury 

that is abstract, conjectural, speculative, or hypothetical.  
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See Vill. Park Mobile Home Ass’n, Inc. v. State of Fla., Dep’t 

of Bus. Reg., 506 So. 2d 426, 433 (Fla. 1st DCA 1987).  Rather, 

a rule challenge petitioner must allege that it has sustained or 

is immediately in danger of sustaining some direct injury as a 

result of the challenged official conduct.  Id.  Stated 

differently, the petitioner’s allegations must be of sufficient 

immediacy and reality to confer standing.  Id. (citing Fla. 

Dep’t of Offender Rehab. v. Jerry, 353 So. 2d 1230, 1236 (Fla. 

1st DCA 1978) (disapproved on other grounds by Fla. Home 

Builders Ass’n v. Dep’t of Labor & Emp. Sec., 412 So. 2d 351 

(Fla. 1982))). 

74.  Without question, standing and the timely filing of a 

petition are jurisdictional.  See State of Fla., Dep’t of Health 

& Rehab. Servs. v. Alice P., 367 So. 2d 1045, 1052-53 (Fla. 1st 

DCA 1979); see also Abbott Labs. v. Mylan Pharm., Inc., 15 

So. 3d 642, 651 n.2 (Fla. 1st DCA 2009).   

75.  The Department strenuously argues that a petitioner 

must have standing during the window in which a petition may be 

filed, and that the lack of such standing is fatal to a rule 

challenge.  Citing, Alice P., 367 So. 2d at 1053 (“Failure to 

file a valid petition or request within that . . . period is 

grounds for dismissal upon proper motion directed to 

jurisdiction.”).  Here, the Department argues that Baywood must 

have met the statutory “three threshold prerequisites” by no 
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later than March 24, 2015, the day Baywood filed its petition, 

and that since it did not, the Division lacks jurisdiction to 

entertain the instant challenge. 

76.  Alice P. involved a challenge to the Florida 

Department of Health and Rehabilitative Services’ adoption of 

rules concerning abortion funding.  367 So. 2d at 1048.  The 

Alice P. court held that because Alice P. was not pregnant at 

the time of filing her challenge petition and because her 

chances or intentions of getting pregnant again were based on 

speculation and conjecture, she could not demonstrate any “real 

and immediate injury” necessary to make her a “substantially 

affected party” as required by section 120.56(1)(a), Florida 

Statutes.  

77.  Citing Alice P., the Department concludes Baywood is 

not a “substantially affected” party because it did not possess 

a certificate of nursery registration for the cultivation of 

more than 400,000 plants on the date it filed its rule challenge 

petition.  In other words, as the Department put it at final 

hearing, Baywood was not “pregnant” when its petition was filed. 

78.  The Alice P. court relied on Florida Department of 

Offender Rehabilitation v. Jerry, 353 So. 2d 1230 (Fla. 1st 

DCA), cert. denied, 359 So. 2d 1215 (Fla. 1978).  Jerry, like 

Alice P., hinged in part on the future actions or intentions of 

the petitioning party.  In Jerry, an inmate filed a petition 
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challenging a prison rule streamlining procedures for fact 

finding by prison officials of alleged inmate offenses.  Id. at 

1230-1231.  The inmate, Jerry, had been found guilty of an 

assault on another inmate and, by the time Jerry filed his 

petition challenging the rule, Jerry had already served his 

penalty.  Id. at 1235. 

79.  The First District Court of Appeal held that Jerry 

lacked standing because he could not demonstrate an injury of 

“sufficient immediacy and reality.”  Id. at 1232, 1235 (“[Jerry] 

failed to demonstrate, either at the time his petition for 

administrative relief was filed or at the time of the hearing, 

that he was then serving disciplinary confinement or that his 

existing prison sentence had been subjected to loss of gain-

time.”) (emphasis added).  Just as the Alice P. court found the 

odds of a future pregnancy too speculative, the Jerry court 

declined to presume that Jerry would again violate the rules and 

commit another assault.  Id. at 1236. 

80.  Jerry and Alice P. dictate that a rule challenger 

cannot be “substantially affected” if he or she was previously 

injured by the challenged rule but is no longer so affected at 

the time of the rule challenge and is unlikely to be affected in 

the future.   

81.  The circumstances presented in Jerry and Alice P. are 

the converse of the facts presented in the matter sub judice.  
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In Jerry and Alice P., standing existed at some time prior to 

the filing of the rule challenges, but was subsequently lost, 

since no real and immediate “injury in fact” remained by the 

time of hearing.  Here, Baywood may not have met all three 

statutory prerequisites to apply for D.O. approval when it filed 

its rule challenge petition.  However, by the time of hearing 

DACS had issued Baywood a Certificate of Nursery Registration to 

cultivate more than 400,000 plants, thereby rendering Baywood 

eligible to apply for D.O. approval.
5/
 

82.  Access to a rule challenge is a forward-looking 

concept,
6/
 not to be confused with prevailing on the merits.  

Guardian Interlock, Inc. v. Dep’t. of High. Saf. & Motor Veh., 

Case No. 13-3685RX (Fla. DOAH Jan. 10, 2014), ¶ 152.  As 

observed by Judge Meale in Guardian, in “substantial interest” 

cases, the question is whether, at the outset, the party’s 

substantial interests “could be” affected by the proposed agency 

action, St. John's Riverkeeper, Inc. v. St. Johns River Water 

Management District, 54 So. 3d 1051, 1054 (Fla. 5th DCA 2011) 

(citing Peace River/Manasota Regional Water Supply Authority v. 

IMC Phosphates Co., 18 So. 3d 1079, 1084 (Fla. 2d DCA 2009)), or 

whether, at the outset, the party’s substantial interests “could 

reasonably be affected by the proposed activities.”  Palm Beach 

Cnty. Envtl. Coal. v. Dep't of Envtl. Prot., 14 So. 3d 1076, 

1078 (Fla. 4th DCA 2009) (citing Peace River/Manasota, at 1084). 
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83.  Unlike the petitioners in Alice P. and Jerry, the 

potential adverse impact on Baywood imposed by the Proposed 

Rules create more than a sufficient probability that Baywood 

will suffer real and immediate injury regardless of the status 

of Baywood’s nursery registration when it filed its Petition.  

At hearing Baywood established that it intends to apply for D.O. 

approval and that it currently meets all statutory criteria to 

be able to do so once the Department adopts final rules.   

84.  Baywood’s future application will be approved or 

denied by the Department in accordance with the rules under 

challenge.  In essence, Baywood will be vying for a one-time 

opportunity to obtain one of five coveted, exclusive, and 

potentially very valuable D.O. franchises to be awarded by the 

Department.  Since the approval or denial of its application 

will “substantially affect” Baywood, Baywood has established its 

standing to maintain this challenge.  Bio-Med. Applications of 

Ocala v. Off. of Cmty. Med. Facilities, 374 So. 2d 88 (Fla. 1st 

DCA 1979). 

VI.  Burden of Proof and Applicable Legal Standards 

85.  The party challenging a proposed agency rule has the 

burden of going forward.  The agency then has the burden to 

prove by a preponderance of the evidence that the proposed rule 

is not an invalid exercise of delegated legislative authority as 

to the objections raised.  § 120.56(2)(a), Fla. Stat.  When any 
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substantially affected person seeks a determination of the 

invalidity of a proposed rule pursuant to section 120.56(2), the 

proposed rule is not presumed to be valid or invalid.  

§ 120.56(2)(b), Fla. Stat. 

86.  A petitioner satisfies its burden of going forward by 

establishing a factual basis for the objections to the proposed 

rule.  See St. Johns River Water Mgmt. Dist. v. Consol.-Tomoka 

Land Co., 717 So. 2d 72, 76 (Fla. 1st DCA 1998) (superseded on 

other grounds by chapter 99-379, §§ 2, 3, Laws of Fla.).  This 

requires the petitioner to offer more than mere conclusions or 

allegations that a rule is arbitrary or capricious or is an 

invalid exercise of delegated legislative authority in some 

other way.  See Combs Oil Co. v. Dep’t of Fin. Servs., Div. of 

State Fire Marshall, Case No. 11-3627RP, ¶ 14 (Fla. DOAH Mar. 9, 

2012).  Rather, the petitioner must offer expert testimony, 

documentary evidence, or other competent evidence — otherwise, 

the petitioner’s objections amount to nothing more than 

conjecture and speculation.  Id.  Only after the petitioner has 

met its burden of going forward does the burden shift to the 

agency to demonstrate by a preponderance of the evidence that 

the proposed rule is not an invalid exercise of delegated 

legislative authority as to the objections raised.  

§ 120.56(2)(a), Fla. Stat. 
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87.  Section 120.52(8) defines what constitutes an “invalid 

exercise of delegated legislative authority”: 

(8)  “Invalid exercise of delegated 

legislative authority” means action that 

goes beyond the powers, functions, and 

duties delegated by the Legislature.  A 

proposed or existing rule is an invalid 

exercise of delegated legislative authority 

if any one of the following applies: 

 

(a)  The agency has materially failed to 

follow the applicable rulemaking procedures 

or requirements set forth in this chapter; 

 

(b)  The agency has exceeded its grant of 

rulemaking authority, citation to which is 

required by s. 120.54(3)(a)1.; 

 

(c)  The rule enlarges, modifies, or 

contravenes the specific provisions of law 

implemented, citation to which is required 

by s. 120.54(3)(a)1.; 

 

(d)  The rule is vague, fails to establish 

adequate standards for agency decisions, or 

vests unbridled discretion in the agency; 

 

(e)  The rule is arbitrary or capricious.  A 

rule is arbitrary if it is not supported by 

logic or the necessary facts; a rule is 

capricious if it is adopted without thought 

or reason or is irrational; or 

 

(f)  The rule imposes regulatory costs on 

the regulated person, county, or city which 

could be reduced by the adoption of less 

costly alternatives that substantially 

accomplish the statutory objectives. 

 

A grant of rulemaking authority is necessary 

but not sufficient to allow an agency to 

adopt a rule; a specific law to be 

implemented is also required.  An agency may 

adopt only rules that implement or interpret 

the specific powers and duties granted by 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
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the enabling statute.  No agency shall have 

authority to adopt a rule only because it is 

reasonably related to the purpose of the 

enabling legislation and is not arbitrary 

and capricious or is within the agency’s 

class of powers and duties, nor shall an 

agency have the authority to implement 

statutory provisions setting forth general 

legislative intent or policy.  Statutory 

language granting rulemaking authority or 

generally describing the powers and 

functions of an agency shall be construed to 

extend no further than implementing or 

interpreting the specific powers and duties 

conferred by the enabling statute. 

 

88.  The Department's interpretation of section 381.986, a 

statute it is charged with administering, is entitled to great 

deference.  Verizon Fla., Inc. v. Jacobs, 810 So. 2d 906, 908 

(Fla. 2002); Bellsouth Telecomms., Inc. v. Johnson, 708 So. 2d 

594, 596 (Fla. 1998).  The deference to an agency interpretation 

of a statute it is charged with enforcing applies even if other 

interpretations or alternatives exist.  Atl. Shores Resort v. 

507 S. St. Corp., 937 So. 2d 1239, 1245 (Fla. 3d DCA 2006); 

Miles v. Fla. A & M Univ., 813 So. 2d 242, 245 (Fla. 1st DCA 

2002); Int. Improv. Tr. Fd. v. Levy, 656 So. 2d 1359, 1364 

(Fla. 1st DCA 1995).  When an agency committed with authority to 

implement a statute construes the statute in a permissible way, 

that interpretation must be sustained even though another 

interpretation may be possible or even, in the view of some, 

preferable.  Humhosco, Inc. v. Dep’t of Health and Rehab. Svcs., 

476 So. 2d 258, 261 (Fla. 1st DCA 1985). 
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89.  Historically, courts have given deference to agencies 

based on agency expertise in the areas regulated.  See, e.g., 

Wallace Corp. v. City of Miami Beach, 793 So. 2d 1134 (Fla. 1st 

DCA 2001) (noting that an agency’s construction of a statute it 

is given power to administer will not be overturned unless 

clearly erroneous).  Traditionally, agencies generally have more 

expertise in a specific area they are charged with overseeing, 

and courts have noted the benefit of the agency’s technical 

and/or practical experience in its field.  Rizov v. Bd. of 

Prof’l Eng’rs, 979 So. 2d 979 (Fla. 3d DCA 2008). 

90.  Stated otherwise, an agency is accorded broad 

discretion and deference in the interpretation of the statutes 

which it administers, and an agency's interpretation should be 

upheld when it is within a range of permissible interpretations 

and unless it is clearly erroneous.  Pan Am. World Airways, Inc. 

v. Fla. Pub. Serv. Comm’n, 427 So. 2d 716 (Fla. 1983); see also 

Bd. of Podiatric Med. v. Fla. Med. Ass’n, 779 So. 2d 658, 660 

(Fla. 1st DCA 2001).   

91.  Notwithstanding the deference owed to the Department’s 

interpretation of section 381.986, it has no authority as a 

matter of law to further limit a statutory term beyond its plain 

meaning.  Courts employ a fundamental precept arising from the 

separation of powers doctrine that an agency may not redefine 

statutory terms to modify the meaning of a statute.  See Campus 
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Commc'ns, Inc. v. Dep't of Rev., 473 So. 2d 1290 (Fla. 1985) 

(department rule defining "newspaper" for purposes of a 

statutory sales tax exemption invalid for adding criteria to 

statute); see also State, Dep’t of Bus. Reg. v. Salvation Ltd. 

Inc., 452 So. 2d 65 (Fla. 1st DCA 1984) (providing that a rule 

which added a fifth criterion that meals must be prepared and 

cooked on the premises to the existing statutory criteria for a 

special restaurant beverage license “enlarged upon the statutory 

criteria and, thus, exceeded the ‘yardstick’ laid down by the 

legislature”); Pedersen v. Green, 105 So. 2d 1 (Fla. 1958) 

(where statute excepted “feed” from sales tax, agency cannot 

adopt rule limiting exemption to feed for animals kept for 

agricultural purposes thereby excluding feed for zoo animals).  

Nor may an agency apply a construction which conflicts with the 

plain language of the statute.  Holly v. Auld, 450 So. 2d 217, 

219 (Fla. 1984) (citing A.R. Douglass, Inc. v. McRainey, 102 

Fla. 1141, 1144, 137 So. 157, 159 (1931)). 

VII.  The Merits of Baywood’s Challenge 

92.  An agency is empowered to adopt rules where there is 

both (1) a statutory grant of rulemaking authority, or statutory 

language explicitly authorizing or requiring the agency to adopt 

rules, and (2) a specific law to be implemented.  Whiley v. 

Scott, 79 So. 3d 702, 710 (Fla. 2011).  The Legislature 

delegates rulemaking authority to agencies because agencies 
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generally have expertise in the particular area for which they 

are given oversight.  Id. 

93.  Section 381.986 embodies both the statutory authority 

for and the law implemented by the Proposed Rules.  Section 

381.986 states, in pertinent part: 

(5)  DUTIES OF THE DEPARTMENT.—By January 1, 

2015, the department shall: 

 

(a)  Create a secure, electronic, and online 

compassionate use registry for the 

registration of physicians and patients as 

provided under this section.  The registry 

must be accessible to law enforcement 

agencies and to a dispensing organization in 

order to verify patient authorization for 

low-THC cannabis and record the low-THC 

cannabis dispensed.  The registry must 

prevent an active registration of a patient 

by multiple physicians. 

 

(b)  Authorize the establishment of five 

dispensing organizations to ensure 

reasonable statewide accessibility and 

availability as necessary for patients 

registered in the compassionate use registry 

and who are ordered low-THC cannabis under 

this section, one in each of the following 

regions:  northwest Florida, northeast 

Florida, central Florida, southeast Florida, 

and southwest Florida.  The department shall 

develop an application form and impose an 

initial application and biennial renewal fee 

that is sufficient to cover the costs of 

administering this section.  An applicant 

for approval as a dispensing organization 

must be able to demonstrate: 

 

1.  The technical and technological ability 

to cultivate and produce low-THC cannabis.  

The applicant must possess a valid 

certificate of registration issued by the 

Department of Agriculture and Consumer 
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Services pursuant to s. 581.131 that is 

issued for the cultivation of more than 

400,000 plants, be operated by a nurseryman 

as defined in s. 581.011, and have been 

operated as a registered nursery in this 

state for at least 30 continuous years. 

 

2.  The ability to secure the premises, 

resources, and personnel necessary to 

operate as a dispensing organization. 

 

3.  The ability to maintain accountability 

of all raw materials, finished products, and 

any byproducts to prevent diversion or 

unlawful access to or possession of these 

substances. 

 

4.  An infrastructure reasonably located to 

dispense low-THC cannabis to registered 

patients statewide or regionally as 

determined by the department. 

 

5.  The financial ability to maintain 

operations for the duration of the 2-year 

approval cycle, including the provision of 

certified financials to the department.  

Upon approval, the applicant must post a 

$5 million performance bond. 

 

6.  That all owners and managers have been 

fingerprinted and have successfully passed a 

level 2 background screening pursuant to 

s. 435.04. 

 

7.  The employment of a medical director who 

is a physician licensed under chapter 458 or 

chapter 459 to supervise the activities of 

the dispensing organization. 

 

(c)  Monitor physician registration and 

ordering of low-THC cannabis for ordering 

practices that could facilitate unlawful 

diversion or misuse of low-THC cannabis and 

take disciplinary action as indicated. 

 

(d)  Adopt rules necessary to implement this 

section. 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.131.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.131.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.011.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.011.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0435/Sections/0435.04.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0435/Sections/0435.04.html
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(6)  DISPENSING ORGANIZATION.—An approved 

dispensing organization shall maintain 

compliance with the criteria demonstrated 

for selection and approval as a dispensing 

organization under subsection (5) at all 

times.  Before dispensing low-THC cannabis 

to a qualified patient, the dispensing 

organization shall verify that the patient 

has an active registration in the 

compassionate use registry, the order 

presented matches the order contents as 

recorded in the registry, and the order has 

not already been filled.  Upon dispensing 

the low-THC cannabis, the dispensing 

organization shall record in the registry 

the date, time, quantity, and form of low-

THC cannabis dispensed. 

 

A.  The Negotiated Rulemaking Process 

94.  Baywood relies in large part on allegations relating 

to the negotiated rulemaking process to support this rule 

challenge.  More specifically, Baywood challenges the selection 

and composition of the negotiated rulemaking committee, the 

negotiated rulemaking process, and Baywood’s and Master Growers’ 

alleged exclusion from the negotiated rulemaking process. 

95.  In section 120.54, the Florida Legislature set forth 

detailed parameters for the agency rulemaking process.  Included 

within section 120.54 is the option for an agency to use the 

“negotiated rulemaking” process in promulgating rules.  Section 

120.54(2) provides in relevant part: 

(d)1.  An agency may use negotiated 

rulemaking in developing and adopting rules.  

The agency should consider the use of 

negotiated rulemaking when complex rules are 

being drafted or strong opposition to the 
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rules is anticipated.  The agency should 

consider, but is not limited to considering, 

whether a balanced committee of interested 

persons who will negotiate in good faith can 

be assembled, whether the agency is willing 

to support the work of the negotiating 

committee, and whether the agency can use 

the group consensus as the basis for its 

proposed rule.  Negotiated rulemaking uses a 

committee of designated representatives to 

draft a mutually acceptable proposed rule. 

 

2.  An agency that chooses to use the 

negotiated rulemaking process described in 

this paragraph shall publish in the Florida 

Administrative Register a notice of 

negotiated rulemaking that includes a 

listing of the representative groups that 

will be invited to participate in the 

negotiated rulemaking process.  Any person 

who believes that his or her interest is not 

adequately represented may apply to 

participate within 30 days after publication 

of the notice.  All meetings of the 

negotiating committee shall be noticed and 

open to the public pursuant to the 

provisions of this chapter.  The negotiating 

committee shall be chaired by a neutral 

facilitator or mediator. 

 

3.  The agency’s decision to use negotiated 

rulemaking, its selection of the 

representative groups, and approval or 

denial of an application to participate in 

the negotiated rulemaking process are not 

agency action.  Nothing in this subparagraph 

is intended to affect the rights of an 

affected person to challenge a proposed rule 

developed under this paragraph in accordance 

with s. 120.56(2). 

 

96.  The statute’s plain language addressing negotiated 

rulemaking unequivocally evidences the Legislature’s intent that 

the selection and composition of a negotiated rulemaking 

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.56.html
http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.56.html
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committee, the negotiated rulemaking process, and a party’s 

exclusion from the negotiated rulemaking process cannot be 

grounds for challenging or invalidating a proposed rule.  This 

intent is underscored by the legislative history behind the 

enactment of the “not agency action” language, which reads: 

The amendment to s. 120.54(2)(d), F.S., 1996 

Supp., creates a new paragraph 3.  It 

clarifies that an agency’s decision to 

utilize negotiated rulemaking, its selection 

of representative groups, and its approval 

or denial of applications to participate in 

the negotiated rulemaking process are not 

actions that constitute “agency action.”  

Agency action normally may be challenged in 

the DOAH and, upon appeal, to the District 

Court of Appeal.  The clarification that 

these types of determinations in the 

negotiated rulemaking process are not agency 

action restricts the ability to challenge 

those determinations, but persons still may 

challenge a proposed rule.  The amendment is 

in keeping with the standard used for 

mediation under the act.  

Ch. 97-176, Laws of Fla., Sen. Staff Analysis & Economic Impact 

Statement at 8 (emphasis added). 

97.  The Administrative Procedure Act delineates detailed, 

specific requirements for rulemaking, which is “a complex 

process, but . . . also a flexible one with room for agency 

discretion.”  Whiley v. Scott, supra at 720 (citing Patricia A. 

Dore, Access to Florida Administrative Proceedings, 13 Fla. St. 

U.L. Rev. 965, 988-1018 (1986)).  While chapter 120 includes 

numerous provisions agencies are required to comply with, such 
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as providing notice, holding public hearings, and publishing and 

filing proposed rules, that chapter “establishes no particular 

procedure to be followed by an agency during the original 

drafting of the proposed rule.”  Id. at 721-23 (detailing 

chapter 120’s discretionary and required rulemaking procedures).  

Put differently, the Legislature has not imposed any specific 

requirements that an agency must comply with when drafting a 

proposed rule — including when that drafting derives from the 

negotiated rulemaking process.  The resulting rule must, of 

course, be a valid exercise of delegated legislative authority; 

for example, the rule may not enlarge the law implemented, be 

vague, or be arbitrary or capricious.  See § 120.52(8), Fla. 

Stat.  But the agency has considerable discretion in how it 

drafts the rule, and a discretionary process like negotiated 

rulemaking is not one that imposes “rulemaking procedures or 

requirements” that an agency must follow to avoid invalidly 

exercising its delegated legislative authority.  See Whiley, Id. 

at 721 (noting that under section 120.54, Florida Statutes, 

agency may choose to develop proposed rule on its own, may 

choose to hold a public workshop, or may choose to utilize 

negotiated rulemaking).  

98.  Baywood asserts that the Department failed to follow 

the applicable rulemaking procedures or requirements mandated by 

section 120.54.  Specifically, Baywood contends that the 
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Department failed to convene a “balanced” committee, and that 

the members of the committee failed to adequately represent the 

interests of all other stakeholders in the formulation of the 

Proposed Rules. 

99.  Section 120.56(1)(c) provides in relevant part: 

The failure of an agency to follow the 

applicable rulemaking procedures or 

requirements set forth in this chapter shall 

be presumed to be material; however, the 

agency may rebut this presumption by showing 

that the substantial interests of the 

petitioner and the fairness of the 

proceedings have not been impaired. 

100.  At hearing, Baywood did not establish that the 

Department failed to follow the applicable rulemaking procedures 

required by chapter 120, including the manner in which it 

utilized the negotiated rulemaking process.  To the contrary, 

the evidence established that the Department considered whether 

a balanced committee could be assembled, and indeed did assemble 

such a committee.  See § 120.54(2)(d), Fla. Stat.  The 

Department worked to support the committee and used the 

committee consensus as the basis for the Proposed Rules.  See 

Id.  The Department published the required notice of negotiated 

rulemaking and of committee meetings, and the meetings were 

chaired by a neutral mediator.  See Id.  The negotiated 

rulemaking committee the Department selected was balanced and 

composed of a diverse group of stakeholders with wide-ranging 
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experience and expertise, including persons representing the 

interests of nurseries like Baywood.
7/
  Over the course of some 

26 hours the negotiated rulemaking committee conducted a 

reasoned, thoughtful, rational rulemaking process and helped 

develop a similarly reasoned, thoughtful regulatory framework 

for implementing the Act. 

B.  Definitions 

101.  The definitions provided in rule 64-4.001 are more 

than sufficient to allow applicants to know how to comply with 

the rules.  The definitions were developed with input from 

negotiated rulemaking committee members representing potential 

applicants and do not leave any doubt as to the meaning of any 

term used in the rules.  

102.  The terms “operator,” “contractual agent” and 

“inspection” do not require definition, as in this context their 

plain English meaning applies and is sufficient to enable 

applicants to understand what the rules mean and require.  These 

terms of common usage are not vague, nor do they fail to 

establish adequate standards for the Department’s decisions or 

vest unbridled discretion in the Department.
8/
  

C.  The Application Fee 

103.  Baywood asserts that with the potential for 99 

applications for D.O. approval the Department is obligated to 

adjust the proposed fee to a more reasonable amount that 
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accurately reflects the “exact number” of actual applicants.  

Baywood also posits that the members of the rulemaking 

committee, some of whom represent some of the largest nurseries 

in Florida, wanted to ensure that the initial application fee 

was “robust” enough to eliminate other nursery competition for 

D.O. approval in their region.  Finally, Baywood argues that 

upon request, an applicant’s application fee should be 

refundable. 

104.  Baywood has failed to offer any persuasive evidence 

that the $60,036 application fee is an invalid exercise of 

delegated legislative authority.  The fee amount was determined 

by dividing the estimated costs of implementing section 381.986 

by the estimated number of D.O. applicants.  In point of fact, 

it is unknown how many applications for D.O. approval will be 

submitted to the Department, and therefore an estimate must be 

used. 

105.  Baywood did not offer any competent evidence that 

would render the Department’s estimate of 15 applicants 

unreasonable.  The mere fact that substantially more than 15 

nurseries may be eligible to apply does not invalidate the 

Department’s estimate.  Rather, the 15-applicant estimate 

developed at the negotiated rulemaking sessions is a reasonable, 

rational estimate based on sound input and should allow the 
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Department to recover its costs of administering the statute, as 

required by the Act. 

106.  Baywood presented no evidence to support its theory 

that grower members of the committee had nefarious intent in 

estimating the number of potential applicants in order to 

inflate the application fee. 

107.  As to the argument that application fees should be 

refundable, the Department does not have the statutory spending 

authority to refund the application fee, nor does the Act confer 

the power to refund fees.  Agencies are creatures of statute and 

have only those powers conferred on them by the Legislature.  

State of Fla., Dep’t of Envtl. Reg. v. Puckett Oil Co., 577 

So. 2d 988, 991 (Fla. 1st DCA 1991).  The Florida Constitution; 

chapter 215, Florida Statutes; and the rules implementing that 

chapter impose specific limitations on how an agency may spend 

its money, including that agencies may not spend – even to 

refund – money unless the expenditure is expressly authorized by 

the Legislature.  See, e.g., § 215.31, Fla. Stat. 

108.  Finally, Baywood waived any right to challenge this 

aspect of proposed rule 64-4.002, as Baywood failed to submit a 

lower cost regulatory alternative — which is a precondition to 

challenging the rule on the grounds relating to the regulatory 

costs imposed.  See § 120.541(1), Fla. Stat.; Fla. Bd. of Med. 

v. Fla. Acad. of Cosmetic Surg., Inc., 808 So. 2d 243, 258 (Fla. 
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1st DCA 2002) (superseded on other grounds by ch. 2003-94 

§§ land 3, Laws of Fla., as noted in Dep’t of Health v. Merritt, 

919 So. 2d 561, 564 (Fla. 1st DCA 2006)). 

D.  Certified Financial Statements 

109.  Baywood next argues that rule 64-4.002(2)(f)1. 

misinterprets the statutory requirement of certified financials, 

and therefore the rule violates section 120.52(8)(d)-(e).  

Specifically, Baywood contends that while the Act requires the 

submission of certified financials to the Department, the Act 

neither mandates exactly when the applicant or D.O. must submit 

those certified financials to the Department nor dictates how 

far back in time, if at all, the certified financials must date.  

According to Baywood, the plain meaning of the Act dictates that 

certified financials should be submitted two years after the 

D.O. has been in existence, because the Act states that 

certified financials must demonstrate an applicant’s ability to 

sustain two years of operation as a D.O.  For the reasons set 

forth below, Baywood’s arguments in this regard are unpersuasive 

and are rejected.   

110.  The requirement that applicants submit certified 

financials with their application is a reasonable, rational 

interpretation of a statute the Department is charged with 

implementing.  Section 381.986(5)(b)1. provides, 
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An applicant for approval as a dispensing 

organization must be able to demonstrate  

. . . [t]he financial ability to maintain 

operations for the duration of the 2-year 

approval cycle, including the provision of 

certified financials to the department.  

Upon approval, the applicant must post a 

$5 million performance bond. 

(Emphasis added).  The next subsection, titled “Dispensing 

Organization,” provides, “An approved dispensing organization 

shall maintain compliance with the criteria demonstrated for 

selection and approval as a dispensing organization under 

subsection (5) at all times.”  § 381.986(6), Fla. Stat. 

(emphasis added). 

111.  Contrary to Baywood’s interpretation of this 

provision, the only logical way to read the provision is as the 

Department does:  as requiring an applicant to, at the time of 

application, submit certified financials as part of 

demonstrating its financial ability to maintain operations for 

the two-year approval cycle if selected to be a D.O.  Here, the 

statute lists two items an applicant must furnish:  certified 

financials and a performance bond.  Significantly, the provision 

specifies that the performance bond must be posted “[u]pon 

approval” — but does not include that condition precedent “upon 

approval” when imposing the certified financials requirement.  

Under long-standing statutory construction principles, certified 

financials are not required to be furnished “upon approval,” but 



56 

 

at another time.  See S. Alliance for Clean Energy v. Graham, 

113 So. 3d 742, 749 (Fla. 2013) (construing statute by applying 

doctrines of negative implication and in pari materia). 

112.  The Department’s interpretation also comports with 

statutory construction principles by avoiding an absurd result.  

See Barber v. State, 988 So. 2d 1170, 1174 (Fla. 4th DCA 2008).  

It is logical to read the statute as requiring an applicant to 

submit certified financials with its application because that 

allows the applicant’s financial ability to be assessed; it 

would be absurd to construe the statute as requiring certified 

financials to be submitted only after an applicant is selected 

to become a D.O., particularly after two years of cultivating, 

processing, and dispensing product to qualified patients as 

Baywood asserts.  At that point, the Department would already 

have evaluated the company’s application, and any information 

revealed after-the-fact in certified financials would do nothing 

to help this assessment. 

113.  The Department has reasonably interpreted the Act to 

require certified financials to be submitted with the 

application.  The Department has no authority to omit that 

statutory requirement from the proposed rules. 

E.  The Performance Bond 

114.  The performance bond is intended to ensure the 

security of “performance” by a D.O.  The Department created the 
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performance bond form and its terms and conditions based largely 

upon the Prior Final Order.  Baywood argues that while the Act 

demands that applicants post a $5 million performance bond upon 

approval, the Act includes none of the specific terms and 

conditions created by the Department and included on the 

performance bond form. 

115.  By definition, a performance bond is designed to 

guarantee performance, and the performance bond required by the 

Act is no different from any other performance bond.  A 

performance bond is a contract in which one party (the surety) 

guarantees to another party (the obligee — here, the Department) 

that a third party (the principal — here, the D.O.) will 

complete the work under the bonded agreement.  See Shannon R. 

Ginn Constr. Co. v. Reliance Ins. Co., 51 F. Supp. 2d 1347, 1350 

(S.D. Fla. 1999); Am. Home Assurance Co. v. Larkin Gen. Hosp., 

Ltd., 593 So. 2d 195, 197, 198 (Fla. 1992).  As concluded in the 

Prior Final Order, by requiring a performance bond in the amount 

of $5 million, the Legislature unquestionably intended the bond 

to cover losses to cure a D.O.’s default and ensure complete 

performance of the license term obligation, including loss to 

patients whose needs may otherwise not be met.  Costa ¶ 111. 

116.  Finally, the Proposed Rules’ bond provisions comport 

with the Prior Final Order in that the new provisions assure 

performance by fulfilling approved application requirements and 
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not defaulting, as a performance bond would be expected to do.  

A bond that could be invoked only upon a D.O.’s license 

revocation, as Baywood believes is appropriate, would ignore the 

potential “significant delays in appointing a new dispensing 

organization and having it become operational” should a D.O. 

default and “dilute[] the purpose and effect of the required 

performance bond to the point that ‘performance’ is not being 

bonded.”  Costa, ¶¶ 65, 110. 

117.  A D.O. is not without recourse if it disagrees with 

the Department revoking the D.O.’s approval or invoking the 

bond:  such an event would be agency action, and the D.O. could 

pursue administrative review under chapter 120, Florida 

Statutes.  See e.g., § 120.569, Fla. Stat.  

118.  Here, too, Baywood essentially challenges the Act’s 

requirements, not the Proposed Rules’ requirements.  The Act 

expressly requires each approved dispensing organization to 

furnish a $5 million performance bond.  § 381.986(5)(b)5., Fla. 

Stat.  The Department has reasonably interpreted its statutory 

obligation and the Proposed Rules appropriately codify that 

statutory charge. 

F.  Inspection and License Revocation 

119.  Baywood challenges proposed rule 64-4.004 governing 

the revocation of D.O. approval, and proposed rule 64-4.005 

governing the inspection of D.O. facilities.  With respect to 
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proposed rule 64-4.004, Baywood asserts that it fails to set 

forth minimum thresholds and parameters for revocation, and as 

to both rules, Baywood faults them for failing to provide an 

appeal mechanism for challenging a failed inspection or 

revocation of D.O. approval. 

120.  Proposed rule 64-4.004 provides as follows: 

64-4.004 Revocation of Dispensing 

Organization Approval. 

 

(1)  The department shall revoke its 

approval of the Dispensing Organization if 

the Dispensing Organization does any of the 

following: 

 

(a)  Cultivates low-THC cannabis before 

obtaining department authorization; 

 

(b)  Knowingly dispenses Derivative Product 

to an individual other than a qualified 

patient or a qualified patient’s legal 

representative without noticing the 

department and taking appropriate corrective 

action; 

 

(2)  The department may revoke its approval 

of the Dispensing Organization if any of the 

following failures impact the accessibility, 

availability, or safety of the Derivative 

Product and are not corrected within 30 

calendar days after notification to the 

Dispensing Organization of the failure; 

 

(a)  Failure to comply with the requirements 

in Section 381.986, F.S., or this rule 

chapter; 

 

(b)  Failure to implement the policies and 

procedures or comply with the statements 

provided to the department with the original 

or renewal application; 
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(3)  The department may revoke its approval 

of the Dispensing Organization for failure 

to meet the following deadlines if failure 

is not corrected within 10 calendar days: 

 

(a)  Failure to seek Cultivation 

Authorization within 75 calendar days of 

application approval; or 

 

(b)  Failure to begin dispensing within 210 

calendar days of being granted the 

Cultivation Authorization requested in 

subsection 64-4.005(2), F.A.C. 

 

121.  As to proposed rule 64-4.005, Baywood contends that 

D.O.’s are unable to know against what standards exactly the 

Department is inspecting their facilities and against what 

measurable thresholds the facilities are being assessed.  

Baywood further argues that, for a given inspection of “any 

portion of the facility,” the Department has failed to set forth 

minimum thresholds for a passing inspection of each “portion of 

the facility.” 

122.  Proposed rule 64-4.005(1) provides that:  

Submission of an application for Dispensing 

Organization approval or renewal constitutes 

permission for entry by the department at 

any reasonable time during the approval or 

renewal process, into any Dispensing 

Organization facility to inspect any portion 

of the facility; review the records required 

pursuant to Section 381.986, F.S., or this 

chapter; and identify samples of any low-THC 

cannabis or Derivative Product for 

laboratory analysis, the results of which 

shall be forwarded to the department.  All 

inspectors shall follow the Dispensing 

Organization’s Visitation Protocol when 

conducting any inspection.   
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123.  At hearing, Baywood failed to present any persuasive 

evidence that proposed rules 64-4.004 and 64-4.005 are an 

invalid exercise of delegated legislative authority.  Rather, 

the undersigned finds that those rules appropriately implement 

the Act’s directive that a D.O. maintains compliance with the 

statutory criteria for selection at all times.  § 386.981(6), 

Fla. Stat.  The Department, therefore, needs a mechanism to 

determine whether such compliance is occurring and to take 

action if a failure to comply occurs. 

124.  Both of the above rules fairly and adequately inform 

D.O.’s of what is expected of them and what will happen if they 

fail to meet the Act’s and the rules’ requirements.  Rule 64-

4.005 unambiguously explains what may be inspected (any portion 

of the facility, the records required by the Act and the rules, 

and product) and what standards will be applied (the Department 

will inspect for violations of the Act or the rules).  And rule 

64-4.004 clearly delineates the circumstances under which a D.O. 

approval will or may be revoked and provides specific time 

periods for curing such a violation.  

125.  Finally, the Department has no authority under the 

Act to create a separate appeal process for challenging the 

revocation of D.O. approval or inspection failure.  Moreover, 

there is no need for the Department to create an appeal process 

for inspection failure or license revocation, as such a process 
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already is provided in chapter 120, which authorizes any 

licensee whose license has been revoked to challenge agency 

action. 

G.  Application Evaluation and Scoring 

126.  Baywood next claims that the application and 

scorecard forms and the corresponding portions of rule 64-4.002 

as drafted by the Department neglect to detail for applicants 

exactly how and by what methodology the Department will select 

the D.O. in each of the five regions.  Without any defined 

scoring or weighting mechanism, Baywood argues, it is unclear 

how the Department will objectively assess the total points 

awarded to applicants and within each category and subcategory 

on the scorecard in the scoring matrix. 

127.  The application form developed by the Department, 

incorporated by reference in proposed rule 64-4.002, assigns 

relative weight to the five major categories (cultivation, 

processing, dispensing, medical director, and financials), and 

within three of those categories (cultivation, processing, 

dispensing) subcategories are identified and assigned relative 

weights. 

128.  The weighting system clearly set forth in the 

application form sufficiently informs would-be applicants as to 

the relative importance of each category and subcategory.  The 

decision not to assign weights or percentages to individual 
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items (as opposed to categories and subcategories) was made by 

the negotiated rulemaking committee, is reasonable, and does not 

vest unbridled discretion in the Department.  The application 

form and scorecards, in conjunction with the proposed rule, 

adequately inform D.O. applicants as to criteria to be 

considered and comparatively evaluated among competing 

applicants.  In developing this evaluation system, the 

Department was guided by the Prior Final Order, which concluded 

that the Act required the Department to undertake a comparative, 

qualitative review of each applicant.  Costa, ¶¶ 84-87. 

H.  Biennial Renewal Fee 

129.  Finally, Baywood asserts that the failure to include 

renewal costs and fees in the proposed rules is in contravention 

of the Act, is arbitrary and capricious, and fails to establish 

adequate standards for agency decisions, vesting unbridled 

discretion in the Department regarding such fee.  According to 

Baywood, D.O. applicants are entitled to know the financial 

burden to be imposed by the renewal fee. 

130.  Baywood’s contention in this regard is rejected.  The 

Act requires that the cost of administering the program be borne 

by the imposition of initial and renewal fees.  Inasmuch as the 

biennial renewal fee will not be assessed until two years 

following D.O. approval, it would be impossible at this point in 

time for the Department to determine the appropriate amount of 
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the renewal fee.  The failure to include the specific amount of 

the biennial renewal fee within the proposed rules does not 

render them defective. 

CONCLUSION 

131.  With due deference to the Department’s interpretation 

of the statute the Department is charged with implementing, it 

is concluded that the Proposed Rules are a reasonable, rational 

interpretation of the Department’s rulemaking authority that is 

clearly conferred by and consistent with the Department’s 

general duties under the Compassionate Medical Cannabis Act, 

section 381.986. 

132.  Further, the Department’s interpretation of the 

statute it is responsible for implementing is consistent with 

the Department’s general duties under section 381.0011(2).  The 

Proposed Rules do not enlarge, modify, or contravene the 

authority and discretion granted to the Department in section 

381.986. 

133.  The Department has been vested with the important 

responsibility to develop the regulatory platform for 

implementation of the Compassionate Medical Cannabis Act.  While 

the Department’s first attempt to do so was unsuccessful, the 

fruit of its second effort, which was well-reasoned, 

deliberative, and thorough, represents a rational and coherent 

regulatory framework. 
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ORDER 

Based on the foregoing Findings of Fact and Conclusions of 

Law, it is ORDERED that proposed rules 64-4.001, 64-4.002, 64-

4.004, and 64-4.005 do not constitute an invalid exercise of 

delegated legislative authority.  Accordingly, Baywood’s 

Petition is dismissed.  

DONE AND ORDERED this 27th day of May, 2015, in 

Tallahassee, Leon County, Florida. 

S                                   

W. DAVID WATKINS 

Administrative Law Judge 

Division of Administrative Hearings 

The DeSoto Building 

1230 Apalachee Parkway 

Tallahassee, Florida  32399-3060 

(850) 488-9675 

Fax Filing (850) 921-6847 

www.doah.state.fl.us 

 

Filed with the Clerk of the 

Division of Administrative Hearings 

this 27th day of May, 2015. 

 

 

ENDNOTES 

 
1/
  Unless otherwise noted, all statutory references are to the 

2014 version of the Florida Statutes. 

 
2/
  At one point, this case was consolidated with a rule 

challenge brought by the Medical Cannabis Trade Association of 

Florida, LLC (MCTA), Case No. 15-1693RP.  MCTA voluntarily 

dismissed its petition prior to final hearing. 

 
3/
  The untitled document lists 98 Florida nurseries having a 

“total inventory” of at least 400,000 plants, presumably as of 

January 9, 2015, the date the document was revised.  The 
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document also includes the “registration date” for each of the 

nurseries listed.  The undersigned notes that 10 of the 

nurseries on the list have registration dates that are less than 

30 years prior to January 9, 2015. 

 
4/
  Section 381.986(5)(b) provides that the cost of administering 

the Act shall be covered by both initial application fees and 

biennial renewal fees.  If indeed the Department’s estimate of 

D.O. applications is low, any excess funds received from initial 

application fees can be applied to the calculation of the 

biennial renewal fees, since the number of biennial renewals is 

fixed at five. 

 
5/
  The undersigned rejects the Department’s contention that a 

petitioner’s standing to bring a rule challenge is fixed as of 

the date the petition is filed.  Rather, as noted in Jerry, a 

petitioner may demonstrate injury either at the time the 

petition is filed or at the time of the hearing.  Fla. Dep’t. of 

Offender Rehab. v. Jerry, supra., at 1235. 

 
6/
  Forward-looking decisions on access to rule challenges 

include Department of Administration v. Harvey, 356 So. 2d 323 

(Fla. 1st DCA 1977); Professional Firefighters of Florida, Inc. 

v. Department of Health and Rehabilitative Services, 396 So. 2d 

1194 (Fla. 1st DCA 1981); Montgomery v. Department of Health and 

Rehabilitative Services, 468 So. 2d 1014 (Fla. 1st DCA 1985); 

Cole Vision Corp. v. Department of Business and Professional 

Regulation, 688 So. 2d 404 (Fla. 1st DCA 1997); and NAACP v. 

Board of Regents, 863 So. 2d 294 (Fla. 2003). 

 
7/
  Baywood itself did not apply to be part of the negotiated 

rulemaking committee. 

 
8/
  The Legislature used the closely related terms “operated” and 

“operations” in the Act, and did not deem it necessary to define 

the meaning of those terms within the Act. 
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NOTICE OF RIGHT TO JUDICIAL REVIEW 

A party who is adversely affected by this Final Order is 

entitled to judicial review pursuant to section 120.68, Florida 

Statutes.  Review proceedings are governed by the Florida Rules 

of Appellate Procedure.  Such proceedings are commenced by 

filing the original notice of administrative appeal with the 

agency clerk of the Division of Administrative Hearings within 

30 days of rendition of the order to be reviewed, and a copy of 

the notice, accompanied by any filing fees prescribed by law, 

with the clerk of the District Court of Appeal in the appellate 

district where the agency maintains its headquarters or where a 

party resides or as otherwise provided by law. 
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Megan S. Reynolds

From: Chris Bryant <cbryant@ohfc.com>
Sent: Monday, August 10, 2015 10:58 AM
To: 'Bush, Amanda'
Subject: Return of Miller and Sons Application

Amanda- 
 
As you may have learned by now, Ed Miller and Sons did not file a petition challenging the 
Department’s decision to reject its application for approval of a Low-THC Cannabis Dispensing 
Organization; or, at least, did not instruct me to do so on their behalf. 
 
My client has asked me to pursue the return of their application since the Department ultimately 
elected not to accept and evaluate it. While generally I would recognize that exposure of an 
application’s content to disclosure (unless redacted) is part of the bargain an applicant agrees to in 
exchange for submission and consideration of an application, here Miller and Sons obviously did not 
enjoy the benefit of consideration of its application. 
 
Please advise if I may pick up the application as submitted for return to them.   
 
M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way  |  P.O. Box 1110  |  Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700  |  Fax: (850) 521-0720  |  Mobile: (850) 544-5302 
 



CHAPTER 2016-123

Committee Substitute for Committee Substitute for
Committee Substitute for House Bill No. 307

and House Bill No. 1313

An act relating to the medical use of cannabis; amending s. 381.986, F.S.;
providing and revising definitions; revising requirements for physicians
ordering low-THC cannabis, medical cannabis, or a cannabis delivery
device; revising the information a physician must update on the registry;
requiring a physician to update the registry within a specified timeframe;
requiring a physician to obtain certain written consent; providing that a
physician commits a misdemeanor of the first degree under certain
circumstances; providing that an eligible patient who uses medical
cannabis, and such patient’s legal representative, who administers
medical cannabis in specified prohibited locations commits a misdemean-
or of the first degree; providing that a physician who orders low-THC
cannabis or medical cannabis and receives related compensation from a
dispensing organization is subject to disciplinary action; revising require-
ments relating to physician education; providing that the appropriate
board must require the medical director of each dispensing organization to
hold a certain license; revising the information that the Department of
Health is required to include in its online compassionate use registry;
revising performance bond requirements for certain dispensing organiza-
tions; requiring the department to approve three dispensing organiza-
tions, including specified applicants, under certain circumstances; provid-
ing requirements for the three dispensing organizations; requiring the
department to allow a dispensing organization to make certain wholesale
purchases from or distributions to another dispensing organization;
revising standards to be met and maintained by dispensing organizations;
authorizing dispensing organizations to use certain pesticides after
consultation with the Department of Agriculture and Consumer Services;
providing requirements for dispensing organizations when they are
growing and processing low-THC cannabis or medical cannabis; requiring
dispensing organizations to inspect seeds and growing plants for certain
pests and perform certain fumigation and treatment of plants; providing
that dispensing organizations may not dispense low-THC cannabis and
medical cannabis unless they meet certain testing requirements; requir-
ing dispensing organizations to maintain certain records; requiring
dispensing organizations to contract with an independent testing labora-
tory to perform certain audits; providing packaging requirements for low-
THC and medical cannabis; requiring dispensing organizations to retain
certain samples for specified purposes; providing delivery requirements
for dispensing organizations when dispensing low-THC cannabis and
medical cannabis; providing certain safety and security requirements for
dispensing organizations; providing certain safety and security require-
ments for the transport of low-THC cannabis and medical cannabis;
authorizing the department to conduct certain inspections; providing

1
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inspection requirements; authorizing the department to enter into certain
interagency agreements; requiring the department to make certain
information available on its website; authorizing the department to
establish a system for issuing and renewing registration cards; providing
requirements for the registration cards; authorizing the department to
impose certain fines; authorizing the department to suspend, revoke, or
refuse to renew a dispensing organization’s approval under certain
circumstances; requiring the department to renew the dispensing orga-
nization biennially under certain conditions; providing applicability;
authorizing an approved independent testing laboratory to possess,
test, transport, and lawfully dispose of low-THC cannabis or medical
cannabis by department rule ; providing that a dispensing organization is
presumed to be registered with the department under certain circum-
stances; providing that a person is not exempt from prosecution for certain
offenses and is not relieved from certain requirements of law under certain
circumstances; amending s. 499.0295, F.S.; revising definitions; authoriz-
ing certain manufacturers to dispense cannabis delivery devices; requir-
ing the department to authorize certain dispensing organizations or
applicants to provide low-THC cannabis, medical cannabis, and cannabis
delivery devices to eligible patients; providing for dispensing organiza-
tions or applicants meeting specified criteria to be granted authorization
to cultivate certain cannabis and operate as dispensing organizations;
requiring the department to grant approval as a dispensing organization
to certain qualified applicants by a specified date; authorizing two
dispensing organizations in the same region under certain circumstances;
authorizing the Department of Health to enforce certain rules; providing
applicability; authorizing certain colleges and universities to conduct
certain cannabis research; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 381.986, Florida Statutes, is amended to read:

381.986 Compassionate use of low-THC and medical cannabis.—

(1) DEFINITIONS.—As used in this section, the term:

(a) “Cannabis delivery device” means an object used, intended for use, or
designed for use in preparing, storing, ingesting, inhaling, or otherwise
introducing low-THC cannabis or medical cannabis into the human body.

(b)(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, transport, and dispense low-THC cannabis
or medical cannabis pursuant to this section.

(c) “Independent testing laboratory” means a laboratory, including the
managers, employees, or contractors of the laboratory, which has no direct or
indirect interest in a dispensing organization.
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(d) “Legal representative” means the qualified patient’s parent, legal
guardian acting pursuant to a court’s authorization as required under s.
744.3215(4), health care surrogate acting pursuant to the qualified patient’s
written consent or a court’s authorization as required under s. 765.113, or an
individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.

(e)(b) “Low-THC cannabis” means a plant of the genus Cannabis, the
dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol
andmore than 10 percent of cannabidiol weight for weight; the seeds thereof;
the resin extracted from any part of such plant; or any compound,
manufacture, salt, derivative, mixture, or preparation of such plant or its
seeds or resin that is dispensed only from a dispensing organization.

(f) “Medical cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin extracted
from any part of the plant; and every compound, manufacture, sale,
derivative, mixture, or preparation of the plant or its seeds or resin that
is dispensed only from a dispensing organization for medical use by an
eligible patient as defined in s. 499.0295.

(g)(c) “Medical use” means administration of the ordered amount of low-
THC cannabis or medical cannabis. The term does not include the:

1. Possession, use, or administration of low-THC cannabis or medical
cannabis by smoking.

2. The term also does not include the Transfer of low-THC cannabis or
medical cannabis to a person other than the qualified patient for whom it
was ordered or the qualified patient’s legal representative on behalf of the
qualified patient.

3. Use or administration of low-THC cannabis or medical cannabis:

a. On any form of public transportation.

b. In any public place.

c. In a qualified patient’s place of employment, if restricted by his or her
employer.

d. In a state correctional institution as defined in s. 944.02 or a
correctional institution as defined in s. 944.241.

e. On the grounds of a preschool, primary school, or secondary school.

f. On a school bus or in a vehicle, aircraft, or motorboat.

(h)(d) “Qualified patient” means a resident of this state who has been
added to the compassionate use registry by a physician licensed under
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chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis
from a dispensing organization.

(i)(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.

(2) PHYSICIANORDERING.—Effective January 1, 2015, A physician is
authorized to order licensed under chapter 458 or chapter 459 who has
examined and is treating a patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms may order for the patient’s medical use low-
THC cannabis to treat a qualified patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms; order low-THC cannabis such disease,
disorder, or condition or to alleviate symptoms of such disease, disorder,
or condition, if no other satisfactory alternative treatment options exist for
the qualified that patient; order medical cannabis to treat an eligible patient
as defined in s. 499.0295; or order a cannabis delivery device for the medical
use of low-THC cannabis or medical cannabis, only if the physician and all of
the following conditions apply:

(a) Holds an active, unrestricted license as a physician under chapter
458 or an osteopathic physician under chapter 459;

(b) Has treated the patient for at least 3 months immediately preceding
the patient’s registration in the compassionate use registry;

(c) Has successfully completed the course and examination required
under paragraph (4)(a);

(a) The patient is a permanent resident of this state.

(d)(b) Has determined The physician determines that the risks of
treating the patient with ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit to the for that patient. If a
patient is younger than 18 years of age, a second physician must concur with
this determination, and such determination must be documented in the
patient’s medical record;.

(e)(c) The physician Registers as the orderer of low-THC cannabis or
medical cannabis for the named patient on the compassionate use registry
maintained by the department and updates the registry to reflect the
contents of the order, including the amount of low-THC cannabis or medical
cannabis that will provide the patient with not more than a 45-day supply
and a cannabis delivery device needed by the patient for the medical use of
low-THC cannabis or medical cannabis. The physician must also update the
registry within 7 days after any change is made to the original order to
reflect the change. The physician shall deactivate the registration of the
patient and the patient’s legal representative patient’s registration when
treatment is discontinued;.
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(f)(d) The physician Maintains a patient treatment plan that includes
the dose, route of administration, planned duration, and monitoring of the
patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis or medical cannabis;.

(g)(e) The physician Submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis and medical cannabis on patients;.

(h)(f) The physician Obtains the voluntary written informed consent of
the patient or the patient’s legal representative guardian to treatment with
low-THC cannabis after sufficiently explaining the current state of knowl-
edge in the medical community of the effectiveness of treatment of the
patient’s condition with low-THC cannabis, the medically acceptable
alternatives, and the potential risks and side effects;

(i) Obtains written informed consent as defined in and required under s.
499.0295, if the physician is orderingmedical cannabis for an eligible patient
pursuant to that section; and

(j) Is not a medical director employed by a dispensing organization.

(3) PENALTIES.—

(a) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC
cannabis for a patient without a reasonable belief that the patient is
suffering from:

1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or

2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.

(b) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders medical cannabis
for a patient without a reasonable belief that the patient has a terminal
condition as defined in s. 499.0295.

(c)(b) A Any person who fraudulently represents that he or she has
cancer, or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, or a terminal condition
to a physician for the purpose of being ordered low-THC cannabis, medical
cannabis, or a cannabis delivery device by such physician commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083.
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(d) An eligible patient as defined in s. 499.0295 who uses medical
cannabis, and such patient’s legal representative who administers medical
cannabis, in plain view of or in a place open to the general public, on the
grounds of a school, or in a school bus, vehicle, aircraft, or motorboat,
commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.

(e) A physician who orders low-THC cannabis, medical cannabis, or a
cannabis delivery device and receives compensation from a dispensing
organization related to the ordering of low-THC cannabis, medical cannabis,
or a cannabis delivery device is subject to disciplinary action under the
applicable practice act and s. 456.072(1)(n).

(4) PHYSICIAN EDUCATION.—

(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis
delivery device for medical use by a patient in this state, the appropriate
board shall require the ordering physician licensed under chapter 458 or
chapter 459 to successfully complete an 8-hour course and subsequent
examination offered by the Florida Medical Association or the Florida
Osteopathic Medical Association that encompasses the clinical indications
for the appropriate use of low-THC cannabis and medical cannabis, the
appropriate cannabis delivery devices mechanisms, the contraindications
for such use, and as well as the relevant state and federal laws governing the
ordering, dispensing, and possessing of these substances and devices this
substance. The first course and examination shall be presented by October 1,
2014, and shall be administered at least annually thereafter. Successful
completion of the course may be used by a physician to satisfy 8 hours of the
continuing medical education requirements required by his or her respective
board for licensure renewal. This course may be offered in a distance
learning format.

(b) The appropriate board shall require the medical director of each
dispensing organization to hold an active, unrestricted license as a physician
under chapter 458 or as an osteopathic physician under chapter 459 and
approved under subsection (5) to successfully complete a 2-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses appropriate
safety procedures and knowledge of low-THC cannabis, medical cannabis,
and cannabis delivery devices.

(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis,
medical cannabis, or a cannabis delivery device each time such physician
renews his or her license. In addition, successful completion of the course
and examination specified in paragraph (b) is required for the medical
director of each dispensing organization each time such physician renews his
or her license.
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(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis, medical cannabis, or a cannabis delivery device may be
subject to disciplinary action under the applicable practice act and under s.
456.072(1)(k).

(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, The
department shall:

(a) Create and maintain a secure, electronic, and online compassionate
use registry for the registration of physicians, and patients, and the legal
representatives of patients as provided under this section. The registry must
be accessible to law enforcement agencies and to a dispensing organization
in order to verify the authorization of a patient or a patient’s legal
representative to possess patient authorization for low-THC cannabis,
medical cannabis, or a cannabis delivery device and record the low-THC
cannabis, medical cannabis, or cannabis delivery device dispensed. The
registry must prevent an active registration of a patient by multiple
physicians.

(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis, medical cannabis, or a cannabis delivery device under
this section, one in each of the following regions: northwest Florida,
northeast Florida, central Florida, southeast Florida, and southwest
Florida. The department shall develop an application form and impose an
initial application and biennial renewal fee that is sufficient to cover the
costs of administering this section. An applicant for approval as a dispensing
organization must be able to demonstrate:

1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.

2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.

3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.

4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the depart-
ment.

5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the
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department. Upon approval, the applicant must post a $5 million perfor-
mance bond. However, upon a dispensing organization’s serving at least
1,000 qualified patients, the dispensing organization is only required to
maintain a $2 million performance bond.

6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.

7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.

(c) Upon the registration of 250,000 active qualified patients in the
compassionate use registry, approve three dispensing organizations, includ-
ing, but not limited to, an applicant that is a recognized class member of
Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers
Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers
and Agriculturalists Association, which must meet the requirements of
subparagraphs (b)2.-7. and demonstrate the technical and technological
ability to cultivate and produce low-THC cannabis.

(d) Allow a dispensing organization to make a wholesale purchase of low-
THC cannabis or medical cannabis from, or a distribution of low-THC
cannabis or medical cannabis to, another dispensing organization.

(e)(c) Monitor physician registration and ordering of low-THC cannabis,
medical cannabis, or a cannabis delivery device for ordering practices that
could facilitate unlawful diversion or misuse of low-THC cannabis, medical
cannabis, or a cannabis delivery device and take disciplinary action as
indicated.

(d) Adopt rules necessary to implement this section.

(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation must, at all times, shall maintain compliance with the criteria
demonstrated for selection and approval as a dispensing organization under
subsection (5) and the criteria required in this subsection at all times.

(a) When growing low-THC cannabis or medical cannabis, a dispensing
organization:

1. May use pesticides determined by the department, after consultation
with the Department of Agriculture and Consumer Services, to be safely
applied to plants intended for human consumption, but may not use
pesticides designated as restricted-use pesticides pursuant to s. 487.042.

2. Must grow low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from any other plant.

3. Must inspect seeds and growing plants for plant pests that endanger
or threaten the horticultural and agricultural interests of the state, notify
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the Department of Agriculture and Consumer Services within 10 calendar
days after a determination that a plant is infested or infected by such plant
pest, and implement and maintain phytosanitary policies and procedures.

4. Must perform fumigation or treatment of plants, or the removal and
destruction of infested or infected plants, in accordance with chapter 581 and
any rules adopted thereunder.

(b) When processing low-THC cannabis or medical cannabis, a dispen-
sing organization must:

1. Process the low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from other plants or products.

2. Test the processed low-THC cannabis and medical cannabis before
they are dispensed. Results must be verified and signed by two dispensing
organization employees. Before dispensing low-THC cannabis, the dispen-
sing organization must determine that the test results indicate that the low-
THC cannabis meets the definition of low-THC cannabis and, for medical
cannabis and low-THC cannabis, that all medical cannabis and low-THC
cannabis is safe for human consumption and free from contaminants that
are unsafe for human consumption. The dispensing organization must
retain records of all testing and samples of each homogenous batch of
cannabis and low-THC cannabis for at least 9 months. The dispensing
organization must contract with an independent testing laboratory to
perform audits on the dispensing organization’s standard operating proce-
dures, testing records, and samples and provide the results to the
department to confirm that the low-THC cannabis or medical cannabis
meets the requirements of this section and that the medical cannabis and
low-THC cannabis is safe for human consumption.

3. Package the low-THC cannabis or medical cannabis in compliance
with the United States Poison Prevention Packaging Act of 1970, 15 U.S.C.
ss. 1471 et seq.

4. Package the low-THC cannabis or medical cannabis in a receptacle
that has a firmly affixed and legible label stating the following information:

a. A statement that the low-THC cannabis or medical cannabis meets
the requirements of subparagraph 2.;

b. The name of the dispensing organization from which the medical
cannabis or low-THC cannabis originates; and

c. The batch number and harvest number from which the medical
cannabis or low-THC cannabis originates.

5. Reserve two processed samples from each batch and retain such
samples for at least 9 months for the purpose of testing pursuant to the audit
required under subparagraph 2.
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(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis
delivery device, a dispensing organization:

1. May not dispense more than a 45-day supply of low-THC cannabis or
medical cannabis to a patient or the patient’s legal representative.

2. Must have the dispensing organization’s employee who dispenses the
low-THC cannabis, medical cannabis, or a cannabis delivery device enter
into the compassionate use registry his or her name or unique employee
identifier.

3. Must verify in the compassionate use registry that a physician has
ordered the low-THC cannabis, medical cannabis, or a specific type of a
cannabis delivery device for the patient.

4. May not dispense or sell any other type of cannabis, alcohol, or illicit
drug-related product, including pipes, bongs, or wrapping papers, other than
a physician-ordered cannabis delivery device required for the medical use of
low-THC cannabis or medical cannabis, while dispensing low-THC cannabis
or medical cannabis.

5. Must Before dispensing low-THC cannabis to a qualified patient, the
dispensing organization shall verify that the patient has an active registra-
tion in the compassionate use registry, the patient or patient’s legal
representative holds a valid and active registration card, the order presented
matches the order contents as recorded in the registry, and the order has not
already been filled.

6. Must, upon dispensing the low-THC cannabis, medical cannabis, or
cannabis delivery device, the dispensing organization shall record in the
registry the date, time, quantity, and form of low-THC cannabis or medical
cannabis dispensed and the type of cannabis delivery device dispensed.

(d) To ensure the safety and security of its premises and any off-site
storage facilities, and to maintain adequate controls against the diversion,
theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery
devices, a dispensing organization shall:

1.a. Maintain a fully operational security alarm system that secures all
entry points and perimeter windows and is equipped with motion detectors;
pressure switches; and duress, panic, and hold-up alarms; or

b. Maintain a video surveillance system that records continuously 24
hours each day and meets at least one of the following criteria:

(I) Cameras are fixed in a place that allows for the clear identification of
persons and activities in controlled areas of the premises. Controlled areas
include grow rooms, processing rooms, storage rooms, disposal rooms or
areas, and point-of-sale rooms;
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(II) Cameras are fixed in entrances and exits to the premises, which shall
record from both indoor and outdoor, or ingress and egress, vantage points;

(III) Recorded images must clearly and accurately display the time and
date; or

(IV) Retain video surveillance recordings for a minimum of 45 days or
longer upon the request of a law enforcement agency.

2. Ensure that the organization’s outdoor premises have sufficient
lighting from dusk until dawn.

3. Establish and maintain a tracking system approved by the depart-
ment that traces the low-THC cannabis or medical cannabis from seed to
sale. The tracking system shall include notification of key events as
determined by the department, including when cannabis seeds are planted,
when cannabis plants are harvested and destroyed, and when low-THC
cannabis or medical cannabis is transported, sold, stolen, diverted, or lost.

4. Not dispense from its premises low-THC cannabis, medical cannabis,
or a cannabis delivery device between the hours of 9 p.m. and 7 a.m., but may
perform all other operations and deliver low-THC cannabis and medical
cannabis to qualified patients 24 hours each day.

5. Store low-THC cannabis ormedical cannabis in a secured, locked room
or a vault.

6. Require at least two of its employees, or two employees of a security
agency with whom it contracts, to be on the premises at all times.

7. Require each employee to wear a photo identification badge at all
times while on the premises.

8. Require each visitor to wear a visitor’s pass at all times while on the
premises.

9. Implement an alcohol and drug-free workplace policy.

10. Report to local law enforcement within 24 hours after it is notified or
becomes aware of the theft, diversion, or loss of low-THC cannabis ormedical
cannabis.

(e) To ensure the safe transport of low-THC cannabis or medical
cannabis to dispensing organization facilities, independent testing labora-
tories, or patients, the dispensing organization must:

1. Maintain a transportation manifest, which must be retained for at
least 1 year.

2. Ensure only vehicles in good working order are used to transport low-
THC cannabis or medical cannabis.
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3. Lock low-THC cannabis or medical cannabis in a separate compart-
ment or container within the vehicle.

4. Require at least two persons to be in a vehicle transporting low-THC
cannabis or medical cannabis, and require at least one person to remain in
the vehicle while the low-THC cannabis or medical cannabis is being
delivered.

5. Provide specific safety and security training to employees transport-
ing or delivering low-THC cannabis or medical cannabis.

(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.—

(a) The departmentmay conduct announced or unannounced inspections
of dispensing organizations to determine compliance with this section or
rules adopted pursuant to this section.

(b) The department shall inspect a dispensing organization upon
complaint or notice provided to the department that the dispensing
organization has dispensed low-THC cannabis or medical cannabis contain-
ing any mold, bacteria, or other contaminant that may cause or has caused
an adverse effect to human health or the environment.

(c) The department shall conduct at least a biennial inspection of each
dispensing organization to evaluate the dispensing organization’s records,
personnel, equipment, processes, security measures, sanitation practices,
and quality assurance practices.

(d) The department may enter into interagency agreements with the
Department of Agriculture and Consumer Services, the Department of
Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for
Health Care Administration, and such agencies are authorized to enter into
an interagency agreement with the department, to conduct inspections or
perform other responsibilities assigned to the department under this
section.

(e) The department must make a list of all approved dispensing
organizations and qualified ordering physicians and medical directors
publicly available on its website.

(f) The department may establish a system for issuing and renewing
registration cards for patients and their legal representatives, establish the
circumstances under which the cards may be revoked by or must be returned
to the department, and establish fees to implement such system. The
department must require, at a minimum, the registration cards to:

1. Provide the name, address, and date of birth of the patient or legal
representative.
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2. Have a full-face, passport-type, color photograph of the patient or legal
representative taken within the 90 days immediately preceding registration.

3. Identify whether the cardholder is a patient or legal representative.

4. List a unique numeric identifier for the patient or legal representative
that is matched to the identifier used for such person in the department’s
compassionate use registry.

5. Provide the expiration date, which shall be 1 year after the date of the
physician’s initial order of low-THC cannabis or medical cannabis.

6. For the legal representative, provide the name and unique numeric
identifier of the patient that the legal representative is assisting.

7. Be resistant to counterfeiting or tampering.

(g) The department may impose reasonable fines not to exceed $10,000
on a dispensing organization for any of the following violations:

1. Violating this section, s. 499.0295, or department rule.

2. Failing to maintain qualifications for approval.

3. Endangering the health, safety, or security of a qualified patient.

4. Improperly disclosing personal and confidential information of the
qualified patient.

5. Attempting to procure dispensing organization approval by bribery,
fraudulent misrepresentation, or extortion.

6. Being convicted or found guilty of, or entering a plea of guilty or nolo
contendere to, regardless of adjudication, a crime in any jurisdiction which
directly relates to the business of a dispensing organization.

7. Making or filing a report or record that the dispensing organization
knows to be false.

8. Willfully failing to maintain a record required by this section or
department rule.

9. Willfully impeding or obstructing an employee or agent of the
department in the furtherance of his or her official duties.

10. Engaging in fraud or deceit, negligence, incompetence, or misconduct
in the business practices of a dispensing organization.

11. Making misleading, deceptive, or fraudulent representations in or
related to the business practices of a dispensing organization.
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12. Having a license or the authority to engage in any regulated
profession, occupation, or business that is related to the business practices
of a dispensing organization suspended, revoked, or otherwise acted against
by the licensing authority of any jurisdiction, including its agencies or
subdivisions, for a violation that would constitute a violation under Florida
law.

13. Violating a lawful order of the department or an agency of the state,
or failing to comply with a lawfully issued subpoena of the department or an
agency of the state.

(h) The department may suspend, revoke, or refuse to renew a dispen-
sing organization’s approval if a dispensing organization commits any of the
violations in paragraph (g).

(i) The department shall renew the approval of a dispensing organiza-
tion biennially if the dispensing organization meets the requirements of this
section and pays the biennial renewal fee.

(j) The department may adopt rules necessary to implement this section.

(8) PREEMPTION.—

(a) All matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations are
preempted to the state.

(b) A municipality may determine by ordinance the criteria for the
number and location of, and other permitting requirements that do not
conflict with state law or department rule for, dispensing facilities of
dispensing organizations located within its municipal boundaries. A county
may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or department
rule for all dispensing facilities of dispensing organizations located within
the unincorporated areas of that county.

(9)(7) EXCEPTIONS TO OTHER LAWS.—

(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
or medical cannabis ordered for the patient, but not more than a 45-day
supply, and a cannabis delivery device ordered for the patient.

(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully
dispose of reasonable quantities, as established by department rule, of
low-THC cannabis, medical cannabis, or a cannabis delivery device. For
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purposes of this subsection, the terms “manufacture,” “possession,” “deli-
ver,” “distribute,” and “dispense” have the same meanings as provided in s.
893.02.

(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
independent testing laboratory may possess, test, transport, and lawfully
dispose of low-THC cannabis or medical cannabis as provided by department
rule.

(d)(c) An approved dispensing organization and its owners, managers,
and employees are not subject to licensure or regulation under chapter 465
or chapter 499 for manufacturing, possessing, selling, delivering, distribut-
ing, dispensing, or lawfully disposing of reasonable quantities, as estab-
lished by department rule, of low-THC cannabis, medical cannabis, or a
cannabis delivery device.

(e) An approved dispensing organization that continues to meet the
requirements for approval is presumed to be registered with the department
and to meet the regulations adopted by the department or its successor
agency for the purpose of dispensing medical cannabis or low-THC cannabis
under Florida law. Additionally, the authority provided to a dispensing
organization in s. 499.0295 does not impair the approval of a dispensing
organization.

(f) This subsection does not exempt a person from prosecution for a
criminal offense related to impairment or intoxication resulting from the
medical use of low-THC cannabis or medical cannabis or relieve a person
from any requirement under law to submit to a breath, blood, urine, or other
test to detect the presence of a controlled substance.

Section 2. Subsections (2) and (3) of section 499.0295, Florida Statutes,
are amended to read:

499.0295 Experimental treatments for terminal conditions.—

(2) As used in this section, the term:

(a) “Dispensing organization” means an organization approved by the
Department of Health under s. 381.986(5) to cultivate, process, transport,
and dispense low-THC cannabis, medical cannabis, and cannabis delivery
devices.

(b)(a) “Eligible patient” means a person who:

1. Has a terminal condition that is attested to by the patient’s physician
and confirmed by a second independent evaluation by a board-certified
physician in an appropriate specialty for that condition;

2. Has considered all other treatment options for the terminal condition
currently approved by the United States Food and Drug Administration;
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3. Has given written informed consent for the use of an investigational
drug, biological product, or device; and

4. Has documentation from his or her treating physician that the patient
meets the requirements of this paragraph.

(c)(b) “Investigational drug, biological product, or device” means:

1. A drug, biological product, or device that has successfully completed
phase 1 of a clinical trial but has not been approved for general use by the
United States Food and Drug Administration and remains under investiga-
tion in a clinical trial approved by the United States Food and Drug
Administration; or

2. Medical cannabis that is manufactured and sold by a dispensing
organization.

(d)(c) “Terminal condition” means a progressive disease or medical or
surgical condition that causes significant functional impairment, is not
considered by a treating physician to be reversible even with the adminis-
tration of available treatment options currently approved by the United
States Food and Drug Administration, and, without the administration of
life-sustaining procedures, will result in death within 1 year after diagnosis
if the condition runs its normal course.

(e)(d) “Written informed consent” means a document that is signed by a
patient, a parent of a minor patient, a court-appointed guardian for a
patient, or a health care surrogate designated by a patient and includes:

1. An explanation of the currently approved products and treatments for
the patient’s terminal condition.

2. An attestation that the patient concurs with his or her physician in
believing that all currently approved products and treatments are unlikely
to prolong the patient’s life.

3. Identification of the specific investigational drug, biological product,
or device that the patient is seeking to use.

4. A realistic description of the most likely outcomes of using the
investigational drug, biological product, or device. The description shall
include the possibility that new, unanticipated, different, or worse symp-
toms might result and death could be hastened by the proposed treatment.
The description shall be based on the physician’s knowledge of the proposed
treatment for the patient’s terminal condition.

5. A statement that the patient’s health plan or third-party adminis-
trator and physician are not obligated to pay for care or treatment
consequent to the use of the investigational drug, biological product, or
device unless required to do so by law or contract.
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6. A statement that the patient’s eligibility for hospice care may be
withdrawn if the patient begins treatment with the investigational drug,
biological product, or device and that hospice care may be reinstated if the
treatment ends and the patient meets hospice eligibility requirements.

7. A statement that the patient understands he or she is liable for all
expenses consequent to the use of the investigational drug, biological
product, or device and that liability extends to the patient’s estate, unless
a contract between the patient and the manufacturer of the investigational
drug, biological product, or device states otherwise.

(3) Upon the request of an eligible patient, a manufacturer may, or upon
a physician’s order pursuant to s. 381.986, a dispensing organization may:

(a) Make its investigational drug, biological product, or device available
under this section.

(b) Provide an investigational drug, biological product, or device, or
cannabis delivery device as defined in s. 381.986 to an eligible patient
without receiving compensation.

(c) Require an eligible patient to pay the costs of, or the costs associated
with, the manufacture of the investigational drug, biological product, or
device, or cannabis delivery device as defined in s. 381.986.

Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a
dispensing organization that receives notice from the Department of Health
that it is approved as a region’s dispensing organization, posts a $5 million
performance bond in compliance with rule 64-4.002(5)(e), Florida Adminis-
trative Code, meets the requirements of and requests cultivation authoriza-
tion pursuant to rule 64-4.005(2), Florida Administrative Code, and expends
at least $100,000 to fulfill its legal obligations as a dispensing organization;
or any applicant that received the highest aggregate score through the
department’s evaluation process, notwithstanding any prior determination
by the department that the applicant failed to meet the requirements of s.
381.986, Florida Statutes, must be granted cultivation authorization by the
department and is approved to operate as a dispensing organization for the
full term of its original approval and all subsequent renewals pursuant to s.
381.986, Florida Statutes. Any applicant that qualifies under this subsection
which has not previously been approved as a dispensing organization by the
department must be given approval as a dispensing organization by the
department within 10 days after the effective date of this act, and within 10
days after receiving such approval must comply with the bond requirement
in rule 64-4.002(5)(e), Florida Administrative Code, and must comply with
all other applicable requirements of chapter 64-4, Florida Administrative
Code.

(2) If an organization that does not meet the criteria of subsection (1)
receives a final determination from the Division of Administrative Hearings,
the Department of Health, or a court of competent jurisdiction that it was
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entitled to be a dispensing organization under s. 381.986, Florida Statutes,
and applicable rules, such organization and an organization that meets the
criteria of subsection (1) shall both be dispensing organizations in the same
region. During the operations of any dispensing organization that meets the
criteria in this section, the Department of Health may enforce rule 64-4.005,
Florida Administrative Code, as filed on June 17, 2015.

(3) This section does not apply to s. 381.986 (5)(c), Florida Statutes.

Section 4. Any college or university in the state that has a college of
agriculture may conduct cannabis research consistent with state and federal
law.

Section 5. This act shall take effect upon becoming a law.

Approved by the Governor March 25, 2016.

Filed in Office Secretary of State March 25, 2016.
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ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 1

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

EDWARD MILLER & SON, INC., a Florida 
Corporation, 
 

Plaintiff, 
 
-vs- CASE NO.:  16-0700 

STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,

Defendant. 
__________________________________/
 

DEPOSITION OF: M. CHRISTOPHER BRYANT, ESQ.

TAKEN AT THE INSTANCE OF: Defendant

DATE: September 12, 2018

TIME: Commenced at 9:02 a.m.
Concluded at 9:59 a.m.

LOCATION: Accurate Stenotype Reporters
2894 Remington Green Lane
Tallahassee, FL  

REPORTED BY: Tracy Finan, RPR, FPR
reportertrace@gmail.com

ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE

TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 
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The following deposition of M. CHRISTOPHER BRYANT, ESQ., 

was taken on oral examination, pursuant to notice, for 

purposes of discovery, and for use as evidence, and for other 

uses and purposes as may be permitted by the applicable and 

governing rules.  Reading and signing is WAIVED. 

**** 

THE COURT REPORTER:  Would you please raise 

your right hand?  Do you solemnly swear or affirm 

the testimony you'll give today will be the truth, 

the whole truth, and nothing but the truth?

THE WITNESS:  I do. 

Thereupon,

M. CHRISTOPHER BRYANT, ESQ. 

the witness herein, having been first duly sworn, was examined 

and testified as follows: 

DIRECT EXAMINATION

BY MR. LOMBARD:

Q. Please state your name for the record.  

A. Chris Bryant.  I'm a member of the Florida 

Bar, and I'm in their records as Matthew Christopher 

Bryant. 

Q. Gotcha.  I'm going to call you Chris because 

we know each other.  

A. Okay.  That's fine. 

Q. Chris, we're here today in the case styled 
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Edward Miller & Son, Inc., versus the Department of 

Health.  It's a state court action relating to a 2015 

application by -- I'm going to call it Miller & Sons -- 

to the Department of Health.  Are you at all familiar 

with that? 

A. I am. 

Q. Okay.  And how are you familiar with it? 

A. I was retained through Mr. Anthony -- 

Q. Ardizzone? 

A. -- Ardizzone in -- I believe it was in July of 

2015 to assist with some issues with the submission of 

their application after the fact, after the 

application -- I believe there was an application 

deadline for these applications, after the application 

deadline had passed, and I believe Mr. Ardizzone became 

aware that perhaps their application was being deemed 

untimely and they needed representation. 

Q. Okay.  And just to be clear, you said you were 

retained by Mr. Ardizzone.  Were you retained to 

represent him personally, or were you retained to 

represent the company, Ed Miller & Son, Inc.? 

A. My understanding was I was retained to 

represent Ed Miller & Son, Inc. 

Q. Was there a formal engagement letter that was 

executed? 
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A. It was not executed.  I did send an engagement 

letter and a form that our firm uses called a 

"New Matter Report" whenever we open a new matter 

whenever we're hired by a new client. 

Q. Okay.  

A. I don't know that that was ever signed and 

returned to me, but I had multiple communications with 

Mr. Ardizzone. 

Q. Okay.  I'm going to tell you on the record 

what I told you off the record.  It's not my intent 

today to try to elicit information that is protected by 

the attorney-client privilege.  That's not to say that 

I won't ask a question that, you know, unbeknownst to me 

or unwittingly suggests that you reveal attorney-client 

communications.  

So if you think I'm getting there with a 

question, just tell me.  I'm sure Mr. Elliott will chime 

in as well.  But I do want you to know that it's not 

my -- I'm not trying to do it.  But best intentions 

aside, it may get to a place where you think I'm going 

there, and I just need you to let me know.  

A. Understood.  

Q. Okay.  So July 2015 you were retained.  You 

had some communications, did you not, with the 

Department of Health on behalf of Ed Miller & Sons? 
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A. I did. 

Q. Okay.  And at the time that you had those 

communications, were you acting as the attorney for 

Ed Miller & Sons, Inc.? 

A. Yes.

Q. Okay.  All right.  Now, you said you were 

retained regarding an application and an application 

deadline.  Let me go ahead and -- a lot of what I want 

to do today is just walk through a chronology with 

you --

A. Okay. 

Q. -- and get you to maybe authenticate some 

records or documents for me.  

(Exhibit 1 marked.) 

MR. LOMBARD:  I've got -- it looks like a big 

stack, but it's not as big as it looks -- or it's 

not as many as it looks.  Let me show you what I've 

marked as Exhibit 1 to your deposition.  Let's go 

off the record.

(Discussion off the record.) 

BY MR. LOMBARD:  

Q. Have you had a chance to look at Exhibit 1? 

A. Yes.

Q. Do you recognize Exhibit 1? 

A. Yes. 
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Q. What is Exhibit 1? 

A. It is the document that I prepared and filed 

with the Department of Health on behalf of Ed Miller & 

Sons.  I note the copy I have does not have a 

certificate of service on it and I believe the -- 

Q. You believe the original has it? 

A. Yes, I believe so.  I believe it does but -- 

Q. Do you possess a copy with the certificate of 

service on it? 

A. Actually, if you have another -- I was 

provided by your office with -- 

Q. A copy?  

A. -- a stack of the documents that they -- that 

it was expected I would be asked about today.  And -- 

Q. So -- 

A. -- it's perhaps in the -- if you have another 

document -- 

Q. I do.  I do.  

A. -- that is the withdrawal of the notice of 

protest, that one may -- that version of it may have the 

certificate of service. 

Q. Okay.  We'll turn to that in a second.  

A. Okay. 

Q. But in terms of the note -- and we'll do it 

for the other exhibit -- but in terms of the notice of 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 9

protest, what does this notice of protest -- what was it 

relating to? 

A. It was -- as indicated in the reference, it 

was related to the application of Ed Miller & Sons for 

approval as a low-THC cannabis dispensing organization, 

and this was filed in response to a -- as I recall, a 

posting that appeared on the Department's website 

identifying who the applicants were.  And Ed Miller & 

Sons was not on that list as being an applicant. 

Q. Okay.  Would you agree with me that you filed 

this or had it -- caused it to be filed on July 15th of 

2015? 

A. Yes. 

Q. Okay.  And if I understood what you just said, 

and I think it's referenced here in the first sentence, 

that Miller & Sons was trying to protest the apparent 

decision by the Department of Health that Ed Miller & 

Sons is, quote, not an applicant for approval as a 

dispensing organization; is that accurate? 

A. Yes.  Yes. 

Q. Okay.  After you filed this, did you have any 

communications with the Department of Health? 

A. I did with an attorney for the Department by 

the name of Amanda Bush. 

Q. Okay.  And I've got some documents we'll go 
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through, but would you agree with me that you had both 

written communications with Ms. Bush and perhaps a phone 

call or two with Ms. Bush? 

A. Correct. 

Q. Okay.  And we'll get to it in a second, but 

I'll ask the predicate question:  You filed what is a 

notice of protest, which is typically -- well, let me 

back up.  Give me your educational background.  

A. I have a bachelor's degree in political 

science or government from Florida State University in 

1980, a law degree from Florida State University in 

1984.  I've been a member of the bar in the State of 

Florida since 1984, practicing, actually, with the same 

firm in Tallahassee since that time.

Q. That's a rarity these days.  

A. Yes.  

Q. What is your -- since 1984, have you had a 

particular area of concentration? 

A. Almost exclusively administrative law, and 

within administrative law, a significant emphasis on 

procurement law, competitive bidding.  But not 

exclusively competitive bidding.  I've also done 

permitting, rulemaking, licensing, those types of 

things. 

Q. Okay.  You have, over the past, I'm not even 
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going to say how many years, but since '84, handled 

licensing cases under the APA, the Administrative 

Procedure Act? 

A. I have. 

Q. So would you consider yourself well-versed in 

the Administrative Procedure Act? 

A. I would like to think so, yes. 

Q. Yeah.  Are you board-certified? 

A. I am not board-certified.  

Q. I haven't wanted to take the test either, so I 

understand.  But during that entire time, you've been a 

member of the bar continuously? 

A. Yes. 

Q. And you've continuously practiced in that 

area? 

A. Yes. 

Q. So getting back to Exhibit 1, you titled this 

a "notice of protest," and you referenced 

Section 120.57(3), which relates to bid protests versus 

other sections of the -- I'm going to keep calling it 

the APA, which deals with different agency action.  Is 

there a particular reason why you referred to it this 

way in the documents? 

A. This was a fairly new licensing program, to my 

knowledge, that the Department of Health was operating.  
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It was not clear to me if they were treating it as -- 

you know, if they were following a procurement model 

where they've got a limited number of slots that they 

are going to award and are they doing it competitively 

such that 120.57(3) might apply.  

I thought, in an abundance of caution -- 

I thought it was possible that they were not proceeding 

under procurement provisions of 120.57(3), but to me, 

the prudent thing to do was assume the worst case 

scenario.  If the worst case scenario was, yes, it was 

under a procurement model and you only had 72 hours 

after learning of the agency's decision to file a notice 

of protest, you needed to do that or you were 

potentially going to waive your right to be heard. 

Q. Okay.  

A. So this was more in an abundance of caution, 

and if we were wrong and if it was not proceeding under 

120.57(3), but was simply licensing or some other form 

of agency decision, then we would have a longer time 

period within which to challenge that decision. 

Q. Okay.  

A. So if this was filed and the response came 

back that we're not treating it as a notice of protest, 

you don't -- we're not treating this as a procurement, 

we're not going to be doing it as a protest, like a 
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procurement protest, then we would still have the 

opportunity to challenge it as a licensing decision or 

perhaps a competitive licensing decision like 

certificate of need for hospitals, which I have done 

some of that as well. 

Q. I note in the notice of protest, which is 

Exhibit 1, that you said:  "The time of the posting is 

not shown either on the website or the list itself."

So if I understand what you're referring to in 

here, there was some list that was published on the 

Department website that identified who the applicants 

were for each of the different regions? 

A. Correct.  I'm not sure if it broke them down 

by regions, but it identified "these are the applicants 

who submitted applications. "

Q. And, again, I'm just keying off what's written 

here.  Based on what I see here, the contention in this 

notice is that Ed Miller & Sons, Inc., was not on that 

list at that time?

A. Correct. 

Q. Okay.  And I see here that you also said that 

it did not contain the notice required by 120.57(3).  

And when you said "the notice," what notice are you 

referring to? 

A. The notice that the statute would require an 
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agency, when it has reached a decision or a preliminary 

decision, where it must advise applicants or bidders or 

affected persons of their right to seek an 

administrative proceeding and their time limit for doing 

so. 

Q. Okay.  You'd agree with me that the clerk's 

stamp on this is at approximately 11:37 a.m. on 

July 15th of 2015? 

A. Yes. 

(Exhibit 2 marked.) 

BY MR. LOMBARD: 

Q. Okay.  Let me hand you another exhibit, and 

while I'm doing that, on that same day, do you recall 

whether you had a conversation with Ms. Bush about your 

notice of protest that you filed?

A. I believe I did on that day. 

Q. Let me hand you what I've marked as Exhibit 2, 

and I know you said you believed you did, but I'm 

looking for a little more certainty.  So let me have you 

look at this document and see if it refreshes your 

recollection as to whether you had a conversation with 

Ms. Bush.  

A. Yes, I did have a conversation with her by 

telephone on the same day that I filed. 

Q. And what was that conversation?  What was the 
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substance of the conversation? 

A. The substance of the conversation was her 

advising me of a couple of things.  One, that they had 

not -- they were not -- the Department was not 

proceeding under 120.57(3), were not handling this 

licensing of dispensing organizations as a competitive 

procurement process, but rather as a licensing process.  

So the expedited time frame for requesting a hearing in 

response to a notice of agency action was not going to 

be governed by 120.57(3).  

And she also indicated to me that the 

Department did not consider that they had given any 

formal notice yet of who they considered to be the 

applicants for licenses. 

Q. Okay.  Anything else you recall? 

A. That's all that comes to me right now. 

Q. Okay.  So let me ask you to look next at 

Exhibit 2 and tell me whether you recognize Exhibit 2? 

A. Yes. 

Q. What is Exhibit 2? 

A. Exhibit 2 is an email I sent to Amanda Bush on 

Wednesday, July 15th, the same day that the notice of 

protest was filed.  And looking at the time indicated, 

it indicates that was sent at about 2:16 in the 

afternoon.  I have no reason to doubt that that's 
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accurate. 

Q. Okay.  And would you agree with me that 

Exhibit 2 accurately reflects what you believed to be 

the substance of the conversation contemporaneous with 

the conversation? 

A. Yes. 

Q. Okay.  And I'll just -- I heard you say what 

you remember, but let me make sure I've got what you 

wrote correctly.  The first point is that the Department 

didn't consider the posting of those names on their 

website to be a point of entry to request administrative 

proceedings; is that correct?

A. Yes. 

Q. Okay.  When you wrote "point of entry," what 

does that phrase mean? 

A. Point of entry meaning that the signal from 

the agency that it has reached the point or the stage 

where it has made a decision and is now letting affected 

parties know that we have made a decision and if you are 

unhappy with that decision you can request an 

administrative proceeding and this is how you go about 

doing so and this is the time within which you must do 

it. 

Q. Okay.  And did Ms. Bush also tell you that the 

Department would, in fact, notify and provide a point of 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 17

entry to applicants so they can seek review? 

A. Yes. 

Q. Okay.  And as reflected in the third paragraph 

of your email, did Ms. Bush represent to you that the 

Department deemed these applications to proceed under 

the licensing provisions of the Administrative Procedure 

Act?  

A. Yes. 

Q. Specifically Section 120.60? 

A. Yes. 

Q. Okay.  Am I correct that in Exhibit 2, you 

were seeking her confirmation of these points outlined 

in your email and that if she did confirm the points 

identified in your email that you would, on behalf of 

Ed Miller & Son, withdraw the notice of protest? 

A. Yes, that's correct. 

Q. Is that what it says in that last paragraph? 

A. It does.  And I know I always specifically ask 

the agency, when I'm doing something like this, to 

confirm so that we don't have to get in a dispute later 

as to whether just because I said something in an email 

to them they necessarily agree with it. 

Q. Okay.  And do you recall whether Ms. Bush 

responded to the email in Exhibit 2? 

A. I recall that she did. 
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(Exhibit 3 marked.) 

BY MR. LOMBARD: 

Q. Okay.  So let me hand you what I have marked 

as Exhibit 3, and I'll give you a chance to look at 

that.  

A. Okay. 

Q. Do you recognize Exhibit 3?

A. Yes. 

Q. So just for the record, Exhibit 3 -- and just 

to expedite, Exhibit 3 contains, towards the bottom, 

your email that was sent that was reflected in 

Exhibit 2?

A. Yes. 

Q. And then right above that, is there an email 

from Ms. Bush to you that same day, July 15th? 

A. Yes. 

Q. Do you recall receiving this email from 

Ms. Bush? 

A. I do. 

Q. Would you agree with me that in this email 

Ms. Bush agreed with the points made or confirmed the 

conversation you had, with just one exception, that she 

noted that the list was posted on or about Friday, 

July 10th, as opposed to specifically on the 10th, 

per se? 
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A. Yes. 

Q. Okay.  Did you understand this to mean, then, 

that the Department was agreeing with your recitation of 

the conversation as you recalled it and detailed it in 

your email, which is Exhibit 2?

A. Yes, subject to the -- 

Q. Caveat? 

A. -- the caveat about the date, that they 

couldn't be certain of the date.  And, frankly, neither 

could I based on what was posted.  It didn't have -- 

what was on their website did not have a date stamp as 

to say when it was being put on their website. 

Q. Would you agree with me that Ms. Bush also 

indicated to you the Department would add you to a 

service list for agency action related to Ed Miller & 

Sons? 

A. Yes. 

Q. Okay.  As a result of her confirmation in 

Exhibit 3 of your discussion, did you subsequently agree 

on behalf of your client to withdraw the notice of 

protest?  

A. I did.

(Exhibit 4 marked.) 

BY MR. LOMBARD:

Q. Let me hand you Exhibit 4.  
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A. Okay. 

Q. Do you recognize Exhibit 4? 

A. Yes. 

Q. At the top of Exhibit 4 -- well, what is that 

correspondence at the top of Exhibit 4?

A. Exhibit 4 adds to what we've previously looked 

at as Exhibit 2 and Exhibit 3, an email that I sent to 

Amanda Bush also on Wednesday, July 15th at -- it has 

the date -- the timestamp of 3:40 p.m.  I have no reason 

to believe that's inaccurate, and it would be consistent 

with my responding to her email of 3:29 or so. 

Q. Did you advise her in this email that you 

would be withdrawing the notice of protest on behalf of 

Ed Miller & Sons? 

A. I did. 

Q. Okay.  And did you, in fact, submit a notice 

of withdrawal of the protest? 

A. I did. 

Q. Okay.  

(Exhibit 5 marked.) 

BY MR. LOMBARD:

Q. Let me hand you what I've marked as Exhibit 5.  

Take a minute to familiarize yourself with that.  

A. Okay. 

Q. Exhibit 5, do you recognize it? 
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A. Yes. 

Q. What is Exhibit 5? 

A. Exhibit 5 is the first two pages -- or the 

email thread from July 15th with the newest addition to 

it being an email I sent to Amanda Bush at, it says, 

3:58 on the afternoon of Wednesday, July 15th.  I have 

no reason to doubt that that's inaccurate.  I think 

that's accurate.  

And I forwarded to her a copy of the notice -- 

withdrawal of notice of protest, which I had probably 

just moments before faxed to their agency clerk.  Faxing 

to the agency clerk was the means of filing that 

Ms. Bush had suggested. 

Q. Okay.  And, in fact, in Exhibit 5, your email 

of 3:58 p.m., on July 15th says:  "This was just sent to 

your agency clerk via facsimile"; is that right? 

A. Yes. 

Q. Okay.  And if we turn -- well, let's -- for a 

second, let's stay with that email.  The email has a 

line that says, "Attachments," and it says, "Notice of 

Withdrawal of Notice of Protest.pdf"; do you see that? 

A. Yes. 

Q. Did your email attach a copy of the notice of 

withdrawal to it? 

A. To the best of my recollection, it did.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 22

I think it would not have shown up -- there would not 

have been an attachments line if there was no 

attachment, I think, but -- 

Q. Okay.  And -- well, let me ask it this way:  

The substance of your email says "Attached please find 

Miller & Sons' withdrawal of its notice of protest."  

As best you can recall, did you execute on 

that by attaching the notice of withdrawal?

A. Yes.

Q. Okay.  So if we turn the page to what is a 

withdrawal of notice of protest, do you recognize that? 

A. Yes. 

Q. And tell me what that is.  

A. This is the withdrawal of notice of protest 

that I prepared and filed the afternoon of July 15th, 

filed by facsimile with the Department of Health agency 

clerk withdrawing the notice of protest that I had filed 

with the Department by hand delivery that morning. 

Q. Does the withdrawal of notice of protest that 

you executed on July 15th, the same day as the day you 

filed the notice of protest, indicate that the 

withdrawal was premised on certain representations by 

the Department of Health to you? 

A. Yes. 

Q. Was the withdrawal premised on the fact that 
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the list that was published on the website is not agency 

action? 

A. In part, yes, that's one of the things that it 

was premised upon. 

Q. Okay.  And let me walk through those premises.  

The second being that the Department will subsequently 

notify and provide a clear point of entry when a 

determination is made regarding an applicant's status 

and selection? 

A. Yes. 

Q. And that those determinations by the 

Department as to an applicant's status and selection are 

considered by the Department to be a licensing 

determination as covered by Section 120.60 Florida 

Statutes? 

A. Yes. 

Q. And that those decisions would be subject to 

challenge under 120.569, 120.57, sub-paragraph (1) and 

120.57 sub-paragraph (2)? 

A. Yes, depending on whether it involved disputed 

issues of fact or did not involve disputed issues of 

fact. 

Q. But that under no circumstance was it being 

deemed by the Department to be a competitive procurement 

subject to 120.57 sub-paragraph (3)?
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A. Correct.  Yes. 

Q. Now, if we turn the page, there's a 

certificate of service; do you see that? 

A. Yes. 

Q. Earlier when I showed you Exhibit 1, you said 

Exhibit 1 looked accurate except it appeared to be 

missing a certificate of service? 

A. Uh-huh. 

Q. Turn right behind that.  Do you see the 

original notice of protest there?

A. I see a copy of the original notice of 

protest. 

Q. My -- yeah.  That's what happens when you 

depose a lawyer.  Okay.  Do you see a certificate of 

service that goes with that copy of the notice of 

protest? 

A. Yes. 

Q. So would you agree with me that the copy of 

the notice of protest that is in Exhibit 5 to your 

deposition appears to be a complete copy of the notice 

of protest filed by you on behalf of Ed Miller & Sons on 

July 15th, 2015? 

A. Yes.  And I would point out that in addition 

to the certificate of service, it included a piece of 

paper -- a list of dispensing organization applications, 
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which I believe was attached to the original notice of 

protest that I filed. 

Q. In fact, the notice of protest says:  "To the 

best of Miller & Sons' knowledge, the attached list of 

applications was posted."  

So do you agree with me that you included in 

your notice of protest a copy of the list that at that 

point you thought was prudent to file a notice of 

protest? 

A. Yes. 

Q. Okay.  And Ed Miller & Sons is not identified 

on that list, correct?  

A. Correct. 

Q. Okay.  And that was the basis of your original 

notice of protest, the absence of their name on that 

list? 

A. Correct. 

Q. Okay.  So after you filed a notice of 

withdrawal of the notice of protest, do you recall 

receiving a formal letter from -- a copy of a formal 

letter from the Department rejecting Ed Miller & Son's 

application? 

A. Yes.  

(Exhibit 6 marked.) 

MR. LOMBARD:  It's not the best copy, but a 
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copy nonetheless.  There you go.  That is 

Exhibit 6.  Off the record. 

(Discussion off the record.) 

BY MR. LOMBARD: 

Q. Let me know when you've had a chance to look 

it over.  

A. Yes, I've looked at it. 

Q. Okay.  Do you recall from looking at the prior 

emails that Ms. Bush represented to you that the 

Department would place you on the list -- on a copy list 

or a service list for any agency action relating to the 

2015 application by Ed Miller & Sons? 

A. Yes. 

Q. Okay.  And do you recall receiving this email 

from Ms. Bush on July 17th, 2015? 

A. Yes. 

Q. Stupid lawyer question.  You'd agree with me 

this is about two days after you submitted the notice of 

withdrawal of protest? 

A. Almost to the minute two days. 

Q. I doubt that was intentional but -- so would 

you agree with me that the email from Ms. Bush to you on 

July 17th, 2015, includes an attachment? 

A. Yes. 

Q. And would you agree with me that attachment is 
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a letter dated July 16th, 2015, directed to Ed Miller & 

Sons, Inc.? 

A. Yes. 

Q. Did you, in fact, receive this attachment? 

A. I did. 

Q. Okay.  And you'd agree with me -- and we 

can -- I don't want to argue about whether it was proper 

or improper to deny the application -- you'd agree with 

me this is a notice advising your client and by copy to 

you that the application that was submitted was deemed 

rejected or untimely? 

A. Yes.  It was -- I viewed this letter as the 

Department saying that the application from Ed Miller & 

Sons was untimely filed, that the material -- 

application materials were untimely received and 

apparently also received without an application fee. 

Q. Okay.  And as a result, did you understand 

that they were effectively rejecting the request for 

licensure? 

A. That was my understanding. 

Q. So we talked earlier about some of the 

premises upon which your withdrawal -- Ed Miller & Sons' 

withdrawal of the notice of protest was premised and 

that included, among others, subsequent notification 

with a clear point of entry to challenge any agency 
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decision; do you recall that? 

A. Yes. 

Q. Would you agree with me that the second page 

of the letter dated July 16th, 2015, from Ms. Patricia 

Nelson on behalf of the Department to Ed Miller & Sons 

includes said notice of rights? 

A. Yes.  And I agree that notice of rights 

constitutes a clear point of entry. 

Q. Okay.  Well, that was going to be my next 

question, so you're getting ahead of me.

Would you agree with me that it advises in the 

last paragraph of the notice of rights that failure of 

any person to file a petition for hearing within 21 days 

from receipt of this agency action will constitute a 

waiver of that person's right to administrative hearing? 

A. I agree that that is what it says. 

Q. What it says? 

A. Yes. 

Q. Okay.  Would you agree with me that you are 

cc'd on the July 16th, 2015, letter? 

A. Yes. 

Q. This is one of those tricky questions.  I'm 

not trying to get into attorney-client privilege, but 

let me see if I can ask it in a way that doesn't go 

there.  
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MR. ELLIOTT:  And if you would pause before 

you answer. 

MR. LOMBARD:  Yeah.  And both of you tell me.  

I'm really not trying to go there.  I'm just trying 

to find a way to get the answer I'm looking for.  

BY MR. LOMBARD:

Q. Would you agree with me that your client 

received a copy of the July 16th, 2015, letter from 

Ms. Nelson rejecting the application? 

MR. ELLIOTT:  To the extent you know. 

MR. LOMBARD:  Well, that's fair.  If he 

doesn't know, he doesn't know. 

THE WITNESS:  Can we go off the record for 

just a second? 

MR. LOMBARD:  We can.  We can. 

(Discussion off the record.) 

MR. LOMBARD:  Let's go back on.

BY MR. LOMBARD:

Q. So let me ask a different question and see how 

we can parse this.  And I understand Mr. Elliott may 

assert some objections and instruct you not to answer 

and that's fine.  I don't know whether I agree or 

disagree with the objection, but let's get through them 

and have them on the record.  

The copy of the July 17th email that included 
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a copy of the July 16th letter from Ms. Nelson rejecting 

the application, did you forward that to your client? 

MR. ELLIOTT:  Let me just make a general 

objection first and then I'll get into specific 

objections.  But, generally, the client has not 

waived the attorney-client privilege whatsoever so 

that -- and only you know, Mr. Bryant, what the 

answer to each question is.  I don't know.  And so 

my objection is attorney-client privilege. 

MR. LOMBARD:  Okay. 

MR. ELLIOTT:  And to the extent your answer in 

any way involves a communication with your client 

that would -- within that scope of the 

attorney-client privilege, then we object and we 

want the attorney-client privilege preserved.  So 

with that, I do object to that question. 

MR. LOMBARD:  Okay.  So -- 

MR. ELLIOTT:  And instruct the witness not to 

answer. 

MR. LOMBARD:  There we go.  That's what he was 

looking for. 

THE WITNESS:  Okay. 

BY MR. LOMBARD:

Q. Independent of communications with your 

client, do you have knowledge as to whether your client 
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received the letter? 

A. Not independent of communications with my 

client.  

MR. ELLIOTT:  Can we go off the record for 

just a minute? 

MR. LOMBARD:  Yes. 

(Discussion off the record.) 

BY MR. LOMBARD:

Q. The email from Ms. Bush, would you agree with 

me it also references two cashier's checks that your 

client, Ed Miller & Sons, had submitted to the 

Department, and she was requesting further direction 

from you on what to do with the checks? 

A. Yes. 

Q. Okay.  And can you recall whether you 

responded to her?  If you don't, I think I've got an 

email.  

A. I don't know if I responded immediately, but 

I do recall a subsequent -- 

Q. Yeah.  

A. -- communication with Ms. Bush.  It may have 

been email.  It may have been phone.  It may have been a 

combination making arrangements for picking up those 

checks, I believe.

(Exhibit 7 marked.) 
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BY MR. LOMBARD:

Q. Let me hand what you I've marked as Exhibit 7 

and see if that helps you recall what conversations or 

communications you had with Ms. Bush regarding the 

checks.  

A. Okay. 

Q. Does Exhibit 7 help refresh your recollection 

as to whether you talked to her and/or communicated with 

her by email? 

A. Yes. 

Q. And what did you do? 

A. Apparently, I had a telephone conversation 

with Ms. Bush, according to this email from me, that she 

had initiated on Wednesday, July 29, asking about the 

return of the application fee checks.  

And, again, relying on this email and my 

recollection, I had a concern that if we accepted the 

return of those checks, that someone might argue that we 

had effectively -- that Ed Miller & Sons had effectively 

withdrawn the application, and I wanted to make sure 

that was not going to be the Department's position. 

Q. At the time of the email reflected on 

Exhibit 7 -- and I'm specifically talking about the 

July 31st, 11:17 a.m. email, you were still 

representing -- you were still counsel to Miller & Sons, 
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correct? 

A. Yes. 

Q. And I should have asked this earlier, but 

on the -- if you go back to Exhibit 6 -- I hate to 

backtrack on you, Chris -- 

A. That's okay. 

Q. -- the email that was sent to you July 17th, 

2015, at 4:26 p.m. by Ms. Bush attaching the denial 

letter of July 16th, at that time when you received that 

email, were you still counsel to Ed Miller & Son? 

A. Yes, to the best of my knowledge, I was.  

I had not been discharged by them. 

Q. Okay.  

A. Or by Mr. Ardizzone on their behalf or by them 

directly. 

Q. Right.  Okay.  And do you recall if you 

ultimately got the checks back? 

A. My recollection is yes. 

Q. Okay.  And the Department gave both back? 

A. That's my recollection, yes. 

Q. And as a matter of fact, they were -- you sent 

a -- do you recall you sent a runner to pick them up? 

A. That sounds right. 

Q. Okay.  The runner might have been your son? 

A. Might have been. 
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Q. Okay.  Well, let's -- I'm not sure that's a 

big issue in this case, so we'll skip that.  I've got 

this (indicating to document.) 

So you have a call with Ms. Bush -- and, 

again, I'm trying to run through the sequence -- you 

have this email exchange.  Ultimately the checks go 

back.  And do you recall after you got the checks back 

whether you had any subsequent conversations? 

A. With Ms. Bush?  

Q. Yes.  Or anybody else at the Department? 

A. I believe we had some communication regarding 

return of the applications themselves that Ed Miller & 

Sons had submitted. 

Q. Okay.  So let me backtrack for three seconds.  

Go back to Exhibit 7 for a minute.  

A. Uh-huh. 

Q. On July 31st, you'd agree with me -- of 2015, 

you'd agree with me that at that point we're still 

within the 21-day window that was referenced in 

Ms. Nelson's denial letter? 

A. Yes. 

Q. Okay.  

A. Of July 16th -- the July 16th denial letter?  

Q. Yes, sir.  

A. Yes. 
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(Exhibit 8 marked.) 

BY MR. LOMBARD: 

Q. Okay.  So let me hand you Exhibit 8 --

A. Okay. 

Q. -- and see if that helps you out with respect 

to the request for a return of the application.  

A. Okay. 

Q. Would you agree with me Exhibit 8 -- well, 

what is Exhibit 8? 

A. Exhibit 8 was an email that I sent to 

Amanda Bush on Monday, August 10, seeking the return of 

the application for licensure as a dispensing 

organization submitted by Ed Miller & Sons.  And 

I believe they had -- I know it was submitted in at 

least a flash drive format.  I don't recall if there was 

a hard copy submitted as well, but -- I just don't 

recall that at this point.  But they essentially wanted 

it back. 

Q. Okay.  Was that request reflected in Exhibit 8 

made by you as counsel to Ed Miller & Sons? 

A. Yes. 

Q. Well, and you say:  "My client has asked me to 

pursue the return of their application."  So would you 

agree with me this was at the direction of your client 

as reflected in your email? 
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A. Yes. 

Q. Okay.  You'd agree with me that the Department 

told you, no, that they can't return a public record? 

A. Yes. 

Q. Okay.  Now, this email is dated August 10th of 

2015, correct? 

A. Yes. 

Q. In the first sentence, you're advising here 

that -- if you think I'm mischaracterizing it, tell 

me -- that the 21-day window or point of entry reflected 

in Ms. Nelson's July 16th, 2015, letter has expired and 

Ed Miller & Sons, quote, did not file a petition 

challenging the Department's decision to reject its 

application, correct? 

A. Well, my email did not speak to the expiration 

of the 21 days, but it did indicate that they did not 

file a petition or at least did not instruct me to do 

so. 

Q. Okay.  

A. I was not aware whether perhaps they had gone 

out and hired other counsel to file a petition on their 

behalf, but to my knowledge, they had not and I knew 

that I had not on their behalf. 

Q. Okay.  I don't want to make things exhibits 

unnecessarily.  You recall that Ms. Bush told you the 
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Department cannot return the application because it 

became a public record? 

A. Yes, I do recall that. 

Q. Okay.  And you recall that it was never, 

in fact, returned -- at least not through you -- 

returned, correct? 

A. It was not returned through me. 

Q. Okay.  

A. I have no knowledge whether it was returned 

through anybody else or -- 

Q. And, again, perhaps dumb lawyer questions, but 

as you sit here today, you'd agree with me that you did 

not, on behalf of Ed Miller & Sons, file any petition 

challenging the July 16th, 2015, rejection letter from 

Ms. Nelson? 

A. Yes.  I did not file anything challenging the 

rejection that appeared in the July 16th letter on 

behalf of Ed Miller & Sons or Mr. Ardizzone. 

Q. Do you recall whether you had any -- I'm going 

to have to mark it.  

A. Okay. 

MR. LOMBARD:  It's easier. 

(Exhibit 9 marked.) 

BY MR. LOMBARD:

Q. Let me hand you Exhibit 9.  I think we can end 
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with that.  

A. Okay. 

Q. Do you recognize Exhibit 9? 

A. Yes. 

Q. Okay.  Just to kind of -- really just for 

timeline purposes more than anything else, you'd agree 

with me this reflects an exchange between you and 

Ms. Bush where she indicates what you've already told 

me, that the Department told you it can't return the 

application because it's public record? 

A. Yes. 

Q. You acknowledged that statement.  You didn't 

necessarily agree with it, but you acknowledged it and 

you said you would advise your client; is that correct? 

A. I said I will discuss with my client, yes. 

Q. And this is dated August 10th, correct? 

A. Correct. 

Q. Okay.  After August 10th, do you recall 

whether you had any conversations with Ms. Bush or any 

other person at the Department of Health with regard to 

this topic, the application of Ed Miller & Sons? 

A. Regarding returning copies of the application?  

Q. Regarding anything relating to the 

application.  

A. Not that I recall. 
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Q. Okay.  We've walked through a number of 

emails, and you've also indicated to me that you had 

telephone communications with Ms. Bush.  

A. Yes. 

Q. At any point after July 16th, 2015, did the 

Department ever represent to you that Ed Miller & Sons 

could have more than 21 days to file a petition to 

challenge the denial of the application for the 2015 

dispensing organization licensure? 

A. I don't recall ever receiving such 

communication from the Department. 

Q. I know it's reflected in emails, but I'm going 

to ask the dumb lawyer question.  To your recollection, 

did the Department ever say or do anything that 

prevented you, on behalf of Ed Miller & Sons, from 

filing a petition challenging the denial since 

July 16th, 2015? 

A. No. 

Q. Do you recall whether you spoke to anyone 

other than Ms. Bush about the Miller & Sons application? 

A. I don't believe I did, other than, you know, 

possibly staff and, you know, if I was calling to -- she 

was not available and just leaving a message.  But 

I think everything was probably by voicemail.  I don't 

believe I had any substantive discussions with anybody. 
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Q. I'm not suggesting you did.  I'm just trying 

to close out the record.  

A. Yeah.  No, I don't recall any discussions with 

anyone other than Ms. Bush. 

Q. Okay.  So the first communication that we've 

talked about today between you and the Department was 

the notice of protest that you filed on July 15th of 

2015.  

Prior to July 15 of 2015, did you have any 

communications with the Department regarding the 

submission of an application by Ed Miller & Son? 

A. Not that I recall. 

Q. Okay.  Were you personally involved -- and, 

again, I'm not asking for communications.  I'm just -- 

when I say personally, I mean did you -- well, let me 

ask the question and then we'll see where we go.

Were you involved in the process for 

submitting the application by Ed Miller & Sons in July 

of 2015 for a dispensing organization license? 

A. You mean before or -- at any time before -- 

Q. Yeah.  Let me make sure I clean that up.  

Yeah, it's a fair question on your part, so let me kind 

of give a date.

So you filed a notice of protest on July 15th, 

2015, correct? 
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A. Yes. 

Q. Okay.  Prior to that, your client attempted to 

submit an application.  And I can show you on the 

rejection letter the date it was due, but the date 

doesn't matter as much as the process.  

Were you involved in the actual submission of 

that application to the Department? 

A. No, neither I nor my firm was involved. 

Q. And that was going to be my next, was anybody 

else at your firm involved.  

So putting client communications aside, you 

don't have any firsthand knowledge regarding what 

occurred on the day that the application was submitted 

to the Department by Ed Miller & Sons? 

MR. ELLIOTT:  I'm going to object to the form 

of the question.  But by firsthand knowledge, you 

mean direct knowledge on his part. 

BY MR. LOMBARD:

Q. Direct -- yeah, let's see if we can clean that 

question up.  I'm not sure I follow the objection, but 

what I'm getting at is not what did his client tell him 

happened that day, but if he was physically there and 

helping to tender the application that would be 

something he has personal knowledge of versus a week 

later the client called him and said, "this is what 
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happened."  I don't -- I'm not asking about what your 

client told you.  So let me try and ask that again.  

A. Yeah. 

Q. Do you have any direct personal knowledge, 

independent of client communications, about what 

transpired on the day that Ed Miller & Sons attempted to 

submit its application for licensure? 

A. No. 

MR. LOMBARD:  Let's take five.  I just want to 

think through a couple of things here and then I 

think I'm done.

THE WITNESS:  Okay.

MR. LOMBARD:  And I think I've met my one 

hour.  Close. 

(Recess taken at 9:56 a.m. until 

9:58 a.m.) 

BY MR. LOMBARD: 

Q. You're not currently counsel to Ed Miller & 

Sons, correct? 

A. Correct, I am not. 

Q. This is more of a "where are you going to be" 

question.  Are you going to be out of state or out of 

the country the week of October 8th? 

A. October 8th?  I'm not -- not that I know of.  

I have no plans to be out of the state or -- 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 43

Q. Or how about out of Tallahassee, which is 

probably the more important question? 

A. Yeah.  Let me just double-check my calendar, 

but in my -- at this point, I do not know of any 

out-of-town travel plans for the week of October 8th. 

MR. LOMBARD:  Okay.  I don't have any other 

questions.  I don't know if Mr. Elliott does. 

MR. ELLIOTT:  No questions.  

(The deposition was concluded at 

9:59 a.m.) 
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CERTIFICATE OF OATH

STATE OF FLORIDA )

COUNTY OF LEON )

I, TRACY FINAN, Registered Professional Reporter, 

Florida Professional Reporter, Notary Public, State of 

Florida, certify that M. CHRISTOPHER BRYANT, ESQ., personally 

appeared before me on the 12th day of September, 2018, and was 

duly sworn.

Signed this 14th day of September, 2018.  

________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633

    Commission Expires:  January 8th, 2019 
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CERTIFICATE OF REPORTER

STATE OF FLORIDA )

COUNTY OF LEON )
 

I, TRACY FINAN, Registered Professional
Reporter, Florida Professional Reporter, do hereby certify 
that I was authorized to and did stenographically report, at 
the time and place therein designated, the foregoing 
deposition of M. CHRISTOPHER BRYANT, ESQ.; that a review of 
the transcript WAS NOT REQUESTED; and that the foregoing pages 
numbered 1 through 43 are a true record of my stenographic 
notes.
  

I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
relative or employee of any of the parties' attorney or 
counsel connected with the action, nor am I financially 
interested in the action.

DATED this 14th day of September, 2018.  

 
_______________________________
TRACY FINAN, RPR, FPR
Registered Professional Reporter
Florida Professional Reporter
reportertrace@gmail.com
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BEFORE THE ST ATE OF FLORIDA 
DEPARTMENT OF HEALTH 

15 JUL I 5 Rn 11 : 3 7 
In Re: Ed Miller & Sons, Inc. F :;.Fir:r rr -w C r . 

Application for Approval of Low TilC Cannabis Dispensing Orgfuuzattnn~ ' •<:. :.. .• :-.J 

NOTICE OF PROTEST 

NOTICE IS GIVEN that Ed Miller & Sons, Inc., ("Miller & Sons") intends to protest the 

apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 

approval as a Dispensing Organiz.ation under Section 381.986, Fla. Stat, despite Miller & Sons 

having submitted an applfoation. To the best of Miller & Sons' knowledge, the attached list of 

Dispensing Organization Applications was posted by the Department on its website on the 

afternoon of Friday, July JO, 2015. The time of lhe posting is not shown on either the website or 

the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 

however, in an abundance of caution thls Notice is being filed within 72 hours of the estimated 

time of posting, to avoid waiver of any right to challenge. 

If it is determined that the Department has reached a decision or intended decision as to 

Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 

time prescribed by Section 120.57(3)(b) and the applicable rules of procedure . 

. rh. 
FILEDthi,j~d>yofJuly, 2015. , Ii {\. ~· 

1fis[J~ V'\ I~ · 
M. c sTOPiilif{ BRY oo 
Florida Bar No. 434450 ' 
OERTEL, FERNANDEZ, BRYANT 

& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 

OEl!TEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302· 1110 



From: 
To: 
Subject: 
Date: 

Amanda-

Chris Brvaot 
"amaoda bush@Ohealth oov" 
Miiier & Soos Notice of Protest 
Wednesday, July 15, 2015 2: 16:54 PM 

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website th is past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521 -0720 I Mobile: (850) 544-5302 

EXH. IT 2. 
WIT: t 
DATE: , I 
TRACY FINAN, RPR 



From: 
To: 
Subject: 
Date: 

Chris, 

Bush. Amanda 
"Chris Bryant" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:28:32 PM 

Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-4 13-8743. 

As discussed, I will also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Floiida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Floiida 32399-1703 
(850) 245-4027 

Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 

From: Chris Bryant [mailto:cbryant@ohfc.com) 

Sent: Wednesday, Ju ly 15, 2015 2:25 PM 

To: Bush, Amanda 

Subject: M iller & Sons Not ice of Protest 

Amanda-

;~'~\ 
DATE. _, Wt 
TRACY FINAN, RPR 

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 



be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: 
To: 
Subject: 
Date: 

Amanda-

Chns Brvanl 
"Bush. A1Danda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:40:37 PM 

Thank you , and I agree with the clarification of your client's position as stated in your 
response below. I would agree we don't know for certain when the list of applicants 
was posted on the Department's website, but given that it did not contain point of 
entry language, and did not trigger a 120.57(3) review process, the exact date is not 
material. We can be confident it was not posted before the close of the application 
period on Wednesday, July 8. 

Thank you for prompt assurance and cooperation. The notice of withdrawal will be 
sent in shortly. 

M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 

From: Bush, Amanda [mailto:Amanda.Bu5h@flhealth.gov] 

Sent: Wednesday, July 15, 2015 3:29 PM 

To: Chris Bryant 

Subject: RE: Miller & Sons Notice of Protest 

Chris, 

Thank you for the prompt email follow-up. Your email below is an accw-ate summary of our discussion 
and the Department's position. Tbe only thing I would replu·ase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 

As discussed, I wilJ also add you to the senrice list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 

Please note: Florida bas a veiy broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 

EXH~'·· 
WIT: 

DATE: - ·:b 
TRACY FINAN, RPR 



From: Chris Bryant [mailto·cbryant@ohfc com] 

Sent: Wednesday, July 15, 2015 2:25 PM 

To: Bush, Amanda 

Subject: Miller & Sons Notice of Protest 

Amanda-

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-11 10 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: 

To: 
Subject: 
Date: 
Attachments: 

Amanda-

Chas BMnt 
"Bush Aillanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:58:14 PM 

Notice of Withdrawal of Notjce of Protest.pdf 

Attached please find Miller & Sons' withdrawal of its notice of protest. This was just 
sent to your agency clerk via facsimile to 413-87 43. 

M. Christ opher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 

From: Bush, Amanda [mailto:Amanda.Bush@flhealth.gov] 

Sent: Wednesday, July 15, 2015 3:29 PM 

To: Chris Bryant 

Subject: RE: Miller & Sons Notice of Prot est 

Chris, 

Thank you for the prompt email follow-up. Your email below is an accw·ate summary of our discussion 
and the Department's position. The only thing l would rephrase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 

As discussed, l will also add you to the seivice list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 

Please note: Florida has a very broad public records Jaw. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 

From: Chris Bryant [mailto·cbryant@ohfc com] 

Sent: Wednesday, July 15, 2015 2:25 PM 

To: Bush, Amanda 

Subject: Miller & Sons Notice of Protest ~~~l~~t-
DATE~ 
TRACY FINAN, RPR 



Amanda-

Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 

First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 

Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 

As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 

Thank you for your time and attention to this matter. 

M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A . 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

In Re: Ed Miller and Son, Inc. 
Application for Approval of Low THC Cannabis Dispensing Organizations 

Withdrawal of Notice of Protest 

NOTICE IS GIVEN that Ed Miller & Son, Inc., hereby withdraws the Notice of Protest 

filed by it on this date (copy attached). This withdrawal is premised on the Department's 

representation that the list of Dispensing Organization Applicants challenged by Miller and Son 

(and attached to its Notice of Protest) does not reflect agency action subject to challenge; that 

subsequent notification with a clear point of entry will be provided by the Department when 

determinations are made as to applicant status and selection; and that such determinations by the 

Department are considered by the Department to be licensing determinations governed by Section 

120.60, Fla, Stat., and subject to challenge under Sections 120.569 and 120.57 (1) and (2), Fla. 

Stat., not competitive procurement determinations subject to challenge under Section 120.57(3), 

Fla. Stat. 

~ 
FILED this~ day of July, 2015. 

M. CHRISTOPHER RY 
Florida Bar No. 434 50 
OERTEL, FERNANDEZ, BRYANT 

& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1 110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 
Attorneys for Ed Miller and Son, Inc. 

OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302- 111 O 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the foregoing Withdrawal of Notice of Protest has been filed 

via Facsimile and U.S. Mail to Shannon Revels, Agency Clerk, Florida Department of Health, 

Office of the General Cowisel, 2585 Merchants Row Boulevard, Tallahassee, Florida; and copy 

via Email to Amanda Bush (amanda.bush(a).flhealth.gov), Attorney at Law, Florida Department of 

Health, Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida on 

:M-
this /S day of July, 2015. 
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OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE. FLORIDA 32302· 1110 



BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 

15 JUL I 5 AH 11 : 3 7 
In Re: Ed Miller & Sons, Inc. p--::in~ P'=" TlJ::- C' r ~"' 

Application for Approval of Low THC Cannabis Dispensing Orgfilllzmfon~ '' '"- .... -· ·' · 

NOTICE OF PROTEST 

NOTICE IS GIVEN that Ed Miller & Sons, Inc., ("Miller & Sons") intends to protest the 

apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 

approval as a Dispensing Organization under Section 38 1.986, Fla. Stat., despite Miller & Sons 

having submitted an application. To the best of Miller & Sons' knowledge, the attached list of 

Dispensing Organization Applications was posted by the Department on its website on the 

afternoon of Friday, July 10, 2015. The time of the posting is not shown on either the website or 

the list itself, and the posting did not contain the notice required by Section J 20.57(3)(a), Fla. Stat.; 

however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 

time of posting, to avoid waiver of any right to challenge. 

If it is determined that the Department has reached a decision or intended decision as to 

Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 

OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110. TALLAHASSEE, FLORIDA 32302-1110 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that the original and one copy of the foregoing has been filed via 

2 

OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 



Dispensing Organization Applications 

No. Applicant Region Received 
1 McCrory's Sunny Hill Nursery Central July 7, 2015 
2 Loop's Nursery and Greenhouses, Inc. Northeast July 7, 2015 

3 Keith St. Germain Nursery Farms Southeast July 7, 2015 
4 Plants of Ruskin Southwest July 8, 2015 

5 Deleons' Bromeliads, Inc. Central July 8, 2015 

6 Bill's Nursery, Inc. d/b/a Almond Tree Southeast July 81 2015 
Nursery 

7 Bill's Nursery, Inc. d/b/a Almond Tree Northeast July 8, 2015 
Nursery 

8 Chestnut Hill Tree Farm, LLC Northeast July 8, 2015 
9 Costa Nursery Farms, LLC Southeast July 8, 2015 

10 George Hackney, Inc. d/b/a Hackney Northwest July 8, 2015 
Nursery 

11 Nature's Way Nursery of M iami Southeast Ju ly 8, 2015 

12 Alpha Foliage, Inc. Northwest July 8, 2015 
13 Alpha Foliage, Inc. Southwest July 8, 2015 

14 Redland Nursery, Inc. Central July 8, 2015 
15 Redland Nursery, Inc. Southeast July 8, 2015 

16 Hart's Plant Nursery, Inc. Northeast July 8, 2015 

17 Hart's Plant Nursery, Inc. Northwest July 8, 2015 

18 Sun Bulb Company, Inc. Southwest July 8, 2015 

19 Treadwell Nursery Central July 8, 2015 

20 Spring Oaks Greenhouse, Inc. Central July 8, 2015 

21 Knox Nursery, Inc. Central Ju ly 8, 2015 

22 San Felasco Nurseries, Inc. d/b/a Northeast July 8, 2015 
Grandiflora 

23 Tropiflora, LLC Southwest July 8, 2015 

24 Dewar Nurseries, Inc. Central July 8, 2015 

25 Tornello Landscape Corp. d/b/a 3 Boys Southwest July 8, 2015 
Farm 

26 Perkins Nursery, Inc. Southwest July 8, 2015 

27 Tree-King Tree Farm, Inc. Northwest July 8, 2015 

28 Razbuton, Inc. Central July 8, 2015 



From: 
Sent: 
To: 
Subject: 
Attachments: 

Good afternoon Chris, 

Bush, Amanda 
Fnday, July 17, 2015 4:26 PM 
'Chris Bryant' 
Notice of Agency Action 
Miiier & Sons agency action_07 16.15.pdf 

I wnnted to cop)' you as promised on nny ugcncy uction tnken in regard to your client. Ed J\lillc.r and Sons, Inc. The 
attached lener was sent certified mnil to your client yesterday. I have the two cashier checks submitted by your client and 
need further direction from you/your client on return or disposal of those checks. 

Best regards. 
Amanda G. Bush 
Senior Attorney 
Office of the cenernl Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 3:1399-1703 
(850) 245-4027 

Plea~e no Le: F1oricl11 has a very broad public records law. Most writteu communications to or from state officials regarding 
stutc business are public records nvailoble to the public and media upon request. Your e-mail communicotions may 
thl!refore be subject to public disclosure. 

EXH-8 l 
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DATE: -I - (p. 1 Of 7) 
TRACY FINAN, RPR 



llla•lon: 
To prolllcl, ptOl1IO!e & inlJIO¥e 9le heallh 
ol at peojila ., Florida~ W1llOtlled 
stale. ~ & COlllT\riy ellol1s. 

HEALTH 
Vlalon: To be !he Helltlint 81111 '1 Ille Nallan 

July 16, 2015 

Certified Maj! No : 7013 2630 0001 8621 5337 

Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 

!tick Scott 
GOWIOOI' 

.lohn H. Annetrong, llD, l"AC8 
Slate Surgeon General & Soaatary 

RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 

Dear Mr. Miller: 

The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1), of the Florida Administrative Code. an initlal application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any •Application for Low-THC Cannabis Dispensing Organization Approval· and all 
required exhibits and supporting documents be delivered ·no later than 5:00 p.m. (Eastern Time), 21 
calendar days after the effective date" of the rule. 

Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Cieri<, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a •jump drive• was filed with the Agency Cieri< on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compas.sionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. {EXhibit 8). Addltlonal 
materials on a ·jump drive• and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on July 10, 2015 at 3:57 p.m. (Exhibit C). 

The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an applicatfon fee as required. As the 
Department is not reviewing your submission, it will be returning both checks In the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569and120.57, Florida Statutes, as indicated in the attached Notice 
of Rlghts. 

Patricia Nelson 
Director 

Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A 

F10ftd• Depilrtm8flt of Heelth 
Otllce of Computi:lnate Use 
4052 Bild C11J191S Wey 
T~ A. 3Z389-J265 
PliOtE: ~ • Fl\1. 850/245-4748 

DOH Ex. 33 (p. 2 of 7) 
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NOTICE OF RIGHTS 

A party Whose substantial interests are affected by this agency action may petition for an administraUve 
hearing pursuant to sections 120.569 and 120.57, Florida statutes. Chapter 28-106, of the Florida 
Administrative Code, govems such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address Is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703. lhe Agency Clerk's facsimile number is (850) 413-8743. 

Mediation Is not available as an alternative remedy. 

The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 

DOH Ex. 33 (p. 3 of 7) 
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SENDER: COMPLETE THIS SECTION 

• ~ Items 1, 2, and S. Also complete 
lt8m 411 Aaetr1c1ed DeUYery Is deelred. 

• Pm! )IOI.Ir nama and address on the l1IY8l1l8 
eo thst we can nslun tile ca!d to you. 

• Attach this cad to the beck ot the mallpleoa, 
or on the front If apaoe permfta. 

1. ~~to: 

Ed Miller & So ns;·lnc 
6020 SW Martin Hwy. 
Palm City, FL 34990 

CO\!Plf 1( 11-''S SlC1tO-. ONDtLl~'(Af 

A.~ 

x 
II. Reoolwd by ( Ptflllad N6mtJJ l c. Del8 ,,, Dot.wy 

0. la tlt#iWt ~ dillww1! fl<m .... ,? c ~ 
~'(ES, on11rdelvely mldftln baloW: B1io 

7013 2630 0001 ab21 5337 
I PS fonn 3811 , FebnJmy 2004 __ ,540, 

DOH Ex. 33 (p. 7 of 7) 



.. 

From: 
Sent : 
To: 

Chris Bryant <cbryant@ohfc com> 
Friday, July 31. 2015 11 :17 AM 
Bush, Amanda 

Subject: RE: Notice of Agency Action 

l\manda 

Th.mk vou for calling m,; on Wednesd.iy, July 2'1. to inquin· lurther abou1 the return oi the application fee chc>ck~ for [d 
Miller and Sons. 

f\s w e cJiscussrd. my client and I an~ concerned that Miller and Sons· .1ccPpta11c:e of the re-tu•n!'d checks might he 
.:011) trul'd by the Depa1 tment or J reviewing AU or court as a de iacto w1thd1 aw al of the it previously )Ul,mit ted 
dpplit.1t1on. You half<' as.\ur .. d 1111; th.it the oeua1tmc11t doe, not and will not laki' lire position that i\l1 ller a11d Sons 
accepl..mn· of the ri>turned rht>cl1s cons1 itute) withdrawal of their ~pplication. 

Wr understand th.i t it i) the Dep.inmcnt"s posirion that both the apph«1t1on and the applit,rtion iee checks submilled 
by Miller and Sons were unt1111ely, and lhat you <11c not at tlus lime recedmi; from th.:it µosilio11. 

If ~ou could rt>~pnnd co this t>·n>iul w11f11n1ins our mutual understantiinr. as set out above, I will have d runner from my 
offir:e pirk uµ the checks and we will rLLurn them to Miller and Sons. 

M. Christopher Bryant, Attorney at Law 
Oertel. Fernandez. Bryant & Atkinson. P.A. 
2060 Delta Way I P.O Box 1110 I Tallahassee, Florida 32302-1 110 
Telephone (850) 521-0700 I Fax: (850) 521-0720 I Mobile (850) 544-5302 

From: Bush. Amanda (mailto:Amanda.Bush@flhealth.gov] 
Sent: Friday, July 17, 2015 4:26 PM 
To: Chris Bryant <cbryant@ohfc.com> 
Subject: Notice of Agency Action 

Good afternoon Chris, 

I wanted to copy you as promised on any agency action taken in regard to your client, Ed Miller and Son$, Inc. The 
attached letter was sent certified mail to your client yesterday. I have the two cashier checks submitted by your client and 
need further direction from you/your client on retu rn or disposal of those checks. 

Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Buld Cypress Woy 
Tallo.hnsscc, Florida 32399-1703 
(850) 245-4027 

Please note: Florida hns a very hroad pnhlic records h1w. Most written communicatiuns to or from state officials regarding 

EXHl~tz 
WIT: ~(\=f 
DATE:g-):~ (p. 1 of 2) 
TRACY FINAN, RPR 



state business are public records available to lhe public and media upon request. Your e-mail communications may 
therefore be subject to public disclosure. 

DOH Ex. 36 {p. 2 of 2) 



From: 
To: 
Subject: 
Date: 

Amanda-

Chris Brvant 
"Bush. Amanda" 
Return of Miller and Sons Application 
Monday, August 10, 2015 10:49:55 AM 

As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization; or, at least, did not instruct me to do so on 
their behalf. 

My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application 's content to disclosure (unless redacted) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application, here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application. 

Please advise if I may pick up the appl ication as submitted for return to them. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850} 521-0720 I Mobile: (850) 544-5302 

~ii~ ~ WIT: ~ 
DATE: ·I '.).-Jo( 
TRACY FINAN, RPR 



From: 
To: 
Subject: 
Date: 

Amanda-

Chds BMnt 
"Bush Amanda" 
RE: Return of Miiier and Sons Application 
Monday, August 10, 2015 2:54:09 PM 

I understand your response. I will discuss with my client. 

M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 

From: Bush, Amanda [mailto:Amanda.Bush@flhealth.gov] 

Sent: Monday, August 10, 2015 2:50 PM 

To: Chris Bryant <cbryant@ohfc.com> 

Subject: RE: Return of Miller and Sons Application 

Chris, 

The Department cannot return the application. Once an application is submitted, it is a public record 

received by the agency. 

Best regards, 

Amanda 

From: Chris Bryant [mailto:cbrvant@ohfc.com] 

Sent: Monday, August 10, 2015 10:58 AM 

To: Bush, Amanda <Amanda Bush@flhealth BOY> 

Subject: Return of Miller and Sons Application 

Amanda-

As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization; or, at least, did not instruct me to do so on 
their behalf. 

My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application 's content to disclosure (unless redacted) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application, here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application. 

Please advise if I may pick up the application as submitted for return to them. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 

EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 

THE DEPARTMENT’S NOTICE OF FILING SUMMARY-JUDGMENT EVIDENCE 

Defendant State of Florida, Department of Health, files as summary-judgment evidence the 

attached transcript of the deposition of Anthony Ardizzone, including the deposition exhibits.  This 

transcript (including exhibits) is incorporated by reference into the Department’s Motion for 

Summary Judgment (filed September 14, 2018) at page 11. 

 

CERTIFICATE OF SERVICE 

I certify that on September 14, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 

 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 

Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 

Counsel for Edward Miller & Son, Inc. 
 
 

Filing # 77947422 E-Filed 09/14/2018 09:00:06 PM
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/s/ Megan S. Reynolds    
W. Robert Vezina, III 
Florida Bar No. 329401 

Eduardo S. Lombard 
Florida Bar No. 0153590 

Megan S. Reynolds 
Florida Bar No. 0042000 

 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for State of Florida, Department of Health 



MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 1

IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA

EDWARD MILLER & SON, INC., a Florida 
Corporation, 
 

Plaintiff, 
 
-vs- CASE NO.:  16-0700 

STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,

Defendant. 
__________________________________/
 

DEPOSITION OF: ANTHONY ARDIZZONE

TAKEN AT THE INSTANCE OF: Defendant

DATE: September 13, 2018

TIME: Commenced at 9:00 a.m.
Concluded at 11:40 a.m.

LOCATION: Smith & Associates
3301 Thomasville Road
Suite 201
Tallahassee, FL 

REPORTED BY: Tracy Finan, RPR, FPR
reportertrace@gmail.com

ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE

TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 



MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 2

APPEARANCES:

On behalf of the Plaintiff: 
    

TIMOTHY B. ELLIOTT, ESQ.  
    tim@smithlawtlh.com 

SMITH & ASSOCIATES
    3301 Thomasville Road, Suite 201
    Tallahassee, FL 32308 
    Phone: (850) 297-2006 
     

    

On behalf of the Defendant: 

EDUARDO S. LOMBARD, ESQ.
elombard@vplaw.com 
VEZINA, LAWRENCE & PISCITELLI, P.A. 

    413 East Park Avenue 
    Tallahassee, FL 32301
    Phone: (850) 224-6205
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ANTHONY ARDIZZONE - 09/13/2018 3

I N D E X

ANTHONY ARDIZZONE    Page

DIRECT EXAMINATION BY MR. LOMBARD 4
CROSS EXAMINATION BY MR. ELLIOTT 97
REDIRECT EXAMINATION BY MR. LOMBARD 98

**** 

E X H I B I T S

No. Description    Page 
10 Letter with attachments, Nelson to Ed Miller & 

Sons, 7/16/2015
52

11 Letter, Kotler to Bush and Bax, 9/21/2015 66
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MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 4

The following deposition of ANTHONY ARDIZZONE, was taken 

on oral examination, pursuant to notice, for purposes of 

discovery, and for use as evidence, and for other uses and 

purposes as may be permitted by the applicable and governing 

rules.  Reading and signing is NOT WAIVED. 

**** 

THE COURT REPORTER:  Would you please raise 

your right hand?  Do you solemnly swear or affirm 

the testimony you're about to give in this cause 

will be the truth, the whole truth, and nothing but 

the truth?  

THE WITNESS:  Yes, ma'am. 

Thereupon,

ANTHONY ARDIZZONE 

the witness herein, having been first duly sworn, was examined 

and testified as follows: 

DIRECT EXAMINATION 

BY MR. LOMBARD:

Q. Please state full your name for the record.

A. Anthony Ardizzone. 

Q. Mr. Ardizzone, would you give me your business 

address? 

A. 12471 181 Court North, Jupiter, Florida 33478. 

Q. And by whom are you employed? 

A. Myself. 
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MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 5

Q. You're self-employed? 

A. Uh-huh. 

Q. Okay.  What relationship do you have with 

Ed Miller & Sons, Inc.?  

A. I am contracted to handle all of the cannabis 

business for Ed Miller & Sons in the State of Florida. 

Q. Let's do this before we dive into that, can 

you give me your educational background in summary form?  

Did you graduate high school? 

A. Yeah. 

Q. Did you graduate college? 

A. No.

Q. Did you attend college? 

A. Briefly. 

Q. Okay.  So you don't have any -- you don't have 

an associate's degree? 

A. No. 

Q. Okay.  Do you hold -- other than your driver's 

license, do you hold any licenses from the State of 

Florida? 

A. Yes. 

Q. What do you hold? 

A. Landscape. 

Q. And is that by the DBPR, the Department of 

Business and Professional Regulation? 
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A. Yes. 

Q. How long have you held that license? 

A. Don't hold me to it, but I think roughly 

31 years.  

Q. I don't know what a landscape license is.  Can 

you generally tell me what that allows you to do?

A. I'm licensed to plant plants, maintain plants. 

Q. Okay.  Thank you.  Is there any kind of 

training or courses that are offered by the state that 

you have to take in order to become licensed? 

A. No. 

Q. Okay.  Do you know what the requirement was to 

obtain the license other than, I'm sure, filling out an 

application? 

A. Just filling out an application and -- 

Q. That was it? 

A. -- paying a fee, yeah.  

Q. So you're currently contracted -- I'm going to 

call them Miller & Sons; is that fair?

A. Yeah.  Yeah.

Q. You understand what I'm talking about? 

A. That's fine.  Yes.  You could just use Miller.  

It makes life simpler.

Q. Agreed.  For the record, so when someone reads 

this later, when I refer to Miller, I'll be referring to 
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Ed Miller & Sons, Inc.  

A. Yeah.  Yes.  

Q. So are you contracted with anyone else other 

than Miller currently? 

A. In regards to?  

Q. Anything.  I'm trying to understand what you 

do for a living.  So currently do you perform services 

either as a landscaper or in any other capacity for 

anyone? 

A. Yes.  Yes.

Q. Okay.  Tell me what you do other than the work 

you do for Miller. 

A. Property management. 

Q. Do you have your own property management 

company, or do you work for a professional management 

company? 

A. Well, in a sense, I'm hired as their property 

manager.  So when you say do I work for a property 

management company, I'm hired by associations as a 

contractual base. 

Q. And when you say "a property manager," 

generally what type of work does that entail?

A. Any homeowner's needs. 

Q. Is this all done in Jupiter? 

A. Jupiter, Palm Beach County, Martin County. 
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Q. Let's do this, I'm trying to get a sense of 

your background, so I want you to go from high school 

forward.  And I know that may cover a number of years, 

but why don't you give me a sense of what you've been 

doing since you graduated from high school in terms of 

work.  

A. I've got a question if I can ask it?  

Q. Yeah.  Sure.  You don't -- let me back up.  

I probably should have given you some rules.  If I ask 

you a question and you don't understand it, let me know.  

I'm not trying to ask you trick questions.  So just let 

me know and I'll do my best to ask you an intelligent 

and intelligible question.  

Occasionally your lawyer may object to some of 

my questions.  Hopefully not.  Hopefully they're good 

questions and he won't object.  You still have to answer 

them unless he instructs you not to.  If you need a 

break at any time, let me know.  I'm happy to do that.  

A. Okay. 

Q. But if you answer my questions without asking 

me to rephrase it, we're all going to assume you 

understood the question, fair? 

A. Yeah.  Gotcha. 

Q. Okay.  So what's your question to me? 

A. My question is what does my background have to 
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do with any of all this?  

Q. So I'm entitled to know your background 

because you're identified as a potential witness -- 

A. Okay. 

Q. -- in this case.  

A. Okay. 

Q. And your lawyer can advise you on why it 

matters, but it does.  So I'd like to know what you've 

been doing work-wise, what your work experience has been 

since graduating high school? 

A. Oh, okay.  Out of high school, I -- you want 

all my work experience?  So we're talking as a resumé?  

Q. Kind of, yeah.  

A. Okay.  Out of high school, I worked for 

Maimonides Cemetery in Long Island, New York. 

Q. How long were you there, ballpark? 

A. I think a year or two years. 

Q. Okay.  What did you do there? 

A. Groundskeeper. 

Q. Okay.  How about after that? 

A. Thomson McKinnon Securities.  

Q. What did you do there? 

A. Brokerage firm. 

Q. It's a brokerage firm, but what did you do 

there?  What work did you have?
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A. I bought and sold stock. 

Q. Did you have a securities license? 

A. No, did it through the company. 

Q. And how long were you with Thomson Securities? 

A. I believe three years. 

Q. Okay.  What did you do after Thomson 

Securities? 

A. Went into business for myself in Spokane, 

Washington. 

Q. What did you do there?

A. A nightclub. 

Q. How long did you operate the nightclub? 

A. I think we were there for three years. 

Q. How about after you finished up with the 

nightclub in Spokane, Washington? 

A. Moved to Florida, and I was a limousine driver 

when I first got here. 

Q. Do you recall what year you moved to Florida? 

A. Off the top of my head, no. 

Q. No?  '70s?  '80s?  '90s? 

A. Oh, it was the '80s. 

Q. How long were you a limo driver? 

A. I think two years. 

Q. What did you do after that? 

A. I went into the landscape business. 
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Q. How long? 

A. To present. 

Q. Okay.  

A. So I've been doing it roughly 30 years.

Q. Thirty years of landscaping? 

A. Yeah. 

Q. In terms of landscaping, when you say you went 

into landscaping, was that for yourself?  I mean -- 

A. Yes, my own company. 

Q. Your own company.  Speaking of which, do you 

have a company, or do you just operate as a sole 

proprietor?  Do you have an "inc." that you set up? 

A. Flamingo Landscaping.  

Q. And, generally, what's the -- what kind of 

landscaping work does Flamingo do? 

A. Installs, maintains, grows plant life in the 

State of Florida. 

Q. Do you have a nursery certificate to grow 

plants? 

A. No.  No. 

Q. Does Flamingo Landscaping have any kind of 

licenses from the Department of Agriculture and Consumer 

Services? 

A. No. 

Q. Okay.  So you've walked me through, at a very 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 12

high level and I appreciate that, your background.  

What I didn't hear you say and let me just 

confirm it -- these are sometimes one of those, what 

people call "dumb lawyer questions," but I am going to 

ask them anyway.  I didn't hear you tell me that you had 

any experience working for a cannabis operation.  

A. No. 

Q. Whether it be in California or Washington; is 

that correct? 

A. No. 

Q. No, that's not correct? 

A. That is correct, yeah.  I've never worked for 

anybody in the cannabis industry. 

Q. Okay.  So let's jump over now to what you're 

doing for Miller today.  You have told me that you were 

contracted to handle all the cannabis business for 

Miller in Florida.  

What specifically has Miller retained you to 

do?  What specific tasks? 

A. To handle all of the licensing procedures of 

cannabis in the State of Florida for Ed Miller & Sons. 

Q. We'll dig into the application process in a 

little bit, but were you contracted by Miller to handle 

the submission of an application in 2015 for a 

dispensing organization license? 
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A. Correct, yes.  

Q. Okay.  One more instruction that I forgot to 

give you.  She has the hardest job in the room.  She has 

to write down everything I say and everything you say 

and everything your lawyer may say, so I'm going to do 

my best not to talk over you and give you a chance to 

finish what you're saying and then I will ask my next 

question.  If you could also do the same, meaning wait 

until I finish my question completely and then answer, 

that makes it easier for her to write it down accurately 

and completely; fair? 

A. Yeah. 

Q. Okay.  As far as you know -- well, let's back 

up.  When were you first retained by Miller? 

A. 2014. 

Q. Okay.  And what specific responsibilities did 

you personally have with regard to preparing the 

application to be submitted for a dispensing 

organization license in 2015?  

A. Can you be more definitive on your question?  

I don't understand what you mean by my 

"responsibilities." 

Q. I will be happy to do that.  Okay.  So let me 

back up and kind of level set us.  So you recall that in 

2015 the Department of Health was accepting applications 
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for dispensing organization licenses in the State of 

Florida? 

A. Yes. 

Q. Okay.  Can we agree that in July of 2015 

Miller attempted to submit a -- or submitted an 

application -- and I don't want to get into whether it 

was on time or late, but it attempted to submit an 

application in July of 2015, right? 

A. We submitted an application in July of 2015. 

Q. Okay.  That application, what role did you 

play in preparing it?  Did you write it?  Did you 

compile it?  What did you do with regard to the 

application? 

A. I did not write the application. 

Q. Okay.  Did you do anything with regard to the 

application preparation? 

A. Other than submitting things that I had 

possession of, my background documents from Miller, 

documents from other participants that were compiled 

into the application or included in the application. 

Q. Okay.  Were you personally responsible for 

putting together the final version of it that was 

submitted? 

A. Yes. 

Q. Okay.  If you didn't write it, do you know who 
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did? 

A. Yes. 

Q. Who wrote it?

A. Photo Sciences (verbatim). 

Q. Can you spell that for me?  

A. P-H-O-T-O, S-C-I-E-N-C-E-S. 

MR. ELLIOTT:  What was the question again, I'm 

sorry?  

MR. LOMBARD:  Who wrote it. 

MR. ELLIOTT:  Who wrote it, okay.  

BY MR. LOMBARD:

Q. Do you know where they're based out of, 

Mr. Ardizzone? 

A. Kentucky. 

Q. Do you know what their -- do you happen to 

know what their general business is?  Are they just 

professional -- 

A. That's what they do. 

Q. They write applications? 

A. They write applications.  They're all in the 

business -- Pritesh Kumar, I believe, is the CEO of 

PhytoSciences. 

Q. Do you know where Mr. Kumar resides?  Do you 

know where he is? 

A. He's in Kentucky. 
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Q. Okay.  

A. I believe, to the best of my knowledge.  He 

might be somewhere else now, but as -- 

Q. Right.  

A. I never asked him. 

Q. I don't think you have a GPS tracker on him, 

but the last you recall --

A. Yes. 

Q. -- he was in Kentucky? 

A. Yes. 

Q. And as best you recall, their -- the 

PhytoSciences company that helped write the application 

is --

A. Yes. 

Q. -- based out of Kentucky? 

A. Yes. 

Q. Other than Mr. Kumar, do you know who else at 

PhytoSciences may have been involved in writing the 

application? 

A. There were numerous people that were under 

his -- for me to recall off the top of my head, no.  

Most of my contact was with Pritesh.

Q. Was there anyone at Miller -- Miller, proper, 

right, so Ed Miller & Sons, Inc., who, to your 

knowledge, was involved in the writing of the 
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application?  

MR. ELLIOTT:  Object to the form of the 

question.  You can go ahead and answer if you can. 

THE WITNESS:  Will -- 

BY MR. LOMBARD:

Q. Yeah.  I'll ask it again.  So as I understood 

what you told me, PhytoSciences wrote the application.  

Do you know whether anyone at Miller and not 

PhytoSciences wrote, edited, revised any portion of the 

application before it was submitted? 

A. Other than the information that Ed Miller 

provided (indicating.) 

Q. When you say the information that Ed Miller 

provided, what kind -- you know, categories.  I don't 

need you to specify this document, but what kind of 

information?

A. Their resumes. 

Q. Anything else that you recall? 

A. The background of Ed Miller & Sons, their 

certificate.  I think that was pretty much -- 

Q. So Ed -- this is going to sound like a stupid 

question so forgive me, but Ed Miller & Sons -- there is 

an Ed Miller who is still alive and operates Ed Miller & 

Sons, Inc.?  

A. Yes. 
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Q. Okay.  Do you know what his position is with 

Miller? 

A. Owner. 

Q. Do you know where he's located? 

A. Martin County. 

Q. Martin County, okay.  So I'm trying to 

summarize this.  Sometime in 2014 you were retained by 

Miller, and Miller retained PhytoSciences to write the 

application? 

A. I did.  Well, actually, no, let me rephrase 

this.  I did not retain PhytoSciences.  One of the -- 

one of the financiers that are on the application, 

I remember his -- I think his name was Maurice Grant, 

retained PhytoSciences to write the application. 

Q. Okay.  But it was your job to coordinate with 

PhytoSciences? 

A. That was my job, yes. 

Q. And you said one of the financiers, 

Maurice Grant, is he someone identified in the 

application? 

A. Yes. 

Q. And when you say financier, what do you mean 

by that word? 

A. The capital in order to bring it to fruition 

if we were chosen as the dispensing organization for the 
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region.

Q. And when you say -- and, listen, sometimes I'm 

asking you a question and I think you know that I know 

the answer, but we've got to get it down for the record.  

A. I gotcha. 

Q. So when you say the capital needed to bring 

the operation to fruition, what does that entail?  What 

does that mean? 

A. The money. 

Q. And what would that money be needed to do? 

A. To pay for the equipment, structure, 

infrastructure for the dispensing organization. 

Q. I meant to you ask you this earlier, so let me 

back up for a second.  

A. Oh, we can't do that. 

Q. Miller -- do you know what the business of 

Miller & Sons is?  What kind of operation it is? 

A. It's a nursery. 

Q. Okay.  Do you know whether they specialize in 

any particular type of plant or species?  I've seen some 

of these applicants who are like bromeliads only or 

you know -- you know what I'm saying? 

A. Yeah. 

Q. Do you have that or do you know what kind of 

operation -- 
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A. A complete abundance from citrus stock to 

regular grounds nursery stock. 

Q. Okay.  So they're like a full-service nursery? 

A. It's a full-service nursery. 

Q. Okay.  Off the record. 

(Discussion off the record.) 

BY MR. LOMBARD:   

Q. Let's go back on.  Do you know who else, other 

than Ed Miller who, I think, gave you some documents and 

information to include in the application -- 

A. Uh-huh. 

Q. -- was there anybody else at Miller who you 

interacted with to assist in putting together the 

application that was submitted? 

A. No. 

Q. Okay.  Were you responsible for the 

submission, the actual tendering of the application to 

the Department in July of 2015? 

A. Yes. 

Q. Were you the person who physically 

delivered -- 

A. No. 

Q. -- the applications to the Department?  

A. Oh, sorry.  

Q. Let me ask the question again so we get a 
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clean one.  Were you the person who physically delivered 

the application by Miller to the Department of Health in 

July of 2015? 

A. No. 

Q. And that will happen sometimes.  You know 

where I'm headed --

A. Right.

Q. -- but you need me to -- I need you to let me 

finish the question and then she can get it down.  

A. And I'm bad with that, so I'm going to try my 

best. 

Q. I do it too sometimes and so I'm offering my, 

you know, "let's all try" kind of approach.  

A. Uh-huh. 

Q. Who was responsible or who actually physically 

delivered the Miller application to the Department in 

July of 2015? 

A. Ron Watson. 

Q. Who is Ron Watson? 

A. A fellow that I met during the rulemaking 

processes from 2014 all the way up to the application 

period. 

Q. Do you know what Mr. Watson's occupation is? 

A. I believe he's a lobbyist. 

Q. Is Mr. Watson a lobbyist for Miller? 
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A. No. 

Q. Was he retained specifically -- probably not 

as a lobbyist, but was he retained to deliver the 

application? 

A. No. 

Q. So help me, why was Ron Watson the person who 

delivered the application? 

A. He did it for me as a favor because we were 

not going to be able, in our opinion, to make the 

delivery ourselves. 

Q. Why could you not make the delivery 

yourselves? 

A. We were having technical difficulties with the 

computers that had all the information. 

Q. Where were those computers located? 

A. My house. 

Q. Down in Martin, Palm Beach somewhere? 

A. Palm Beach, Jupiter, my address. 

Q. Your address, okay.  So help me understand.  

You were having some difficulty, whatever that may be, 

with your computers.  Was it your plan to get on a plane 

or get in a car and drive the application up? 

A. My plan was to drive the application up, which 

I've done for every meeting that I've been at 

throughout -- after those two years, it became like 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 23

second nature. 

Q. When did it become apparent to you that that 

wasn't going to work and that you needed help from 

Mr. Watson? 

A. Tuesday morning -- no, well -- no, when 

I had -- started having the problems was Tuesday 

morning. 

Q. Okay.  And you say Tuesday morning.  Can you 

give me the date, like July -- 

A. Oh, it was just the -- 

Q. The day it was due? 

A. It was the same week.  So what was it, the 8th 

that they were due?  So the 6th would have been -- no, 

the 7th would have been Wednesday.  So I'm going to 

assume at this point near the 6th would have been 

Tuesday. 

Q. Okay.  So when you say -- just to tie that up, 

when you say you started having problems with your 

computer on Tuesday, that would have been Tuesday, 

July the 6th?

A. Right. 

Q. Okay.  Of 2015? 

A. Yes, sir. 

Q. And when did it become apparent to you or 

clear to you that you wouldn't have enough time to get 
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in a car and personally deliver the application on time? 

A. Pretty much by Wednesday I had a good 

assumption we weren't going to be able to get it.  

Q. When did you reach out to Mr. Watson? 

A. The day of application, the morning -- or like 

midday I think, because, again, I wasn't even thinking 

of Ron at the time.  It was more or less we were under 

the assumptions that we weren't going to get it in, so 

I think it was probably maybe midday Wednesday. 

Q. And let me -- I'm going to check my calendar 

to make sure we've got our days right.  Just a second.  

MR. ELLIOTT:  Sure.  

THE WITNESS:  No, we are wrong.  Wednesday was 

the 8th. 

BY MR. LOMBARD:

Q. That's why I'm checking the calendar.  

A. Tuesday was the 7th.  

MR. ELLIOTT:  So the apps were due July 9th.  

THE WITNESS:  No, they were due July 8th, 

which was Wednesday.  The 7th would have been 

Tuesday.  The 6th would have been -- 

MR. ELLIOTT:  Monday?  

THE WITNESS:  Monday. 

MR. ELLIOTT:  Gotcha.  

BY MR. LOMBARD:
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Q. So let's redo that for the record because I do 

now have a calendar in front of me.  And I think you got 

it right just now.  So Monday, July -- July 6th of 2015 

was a Monday.  

A. Uh-huh. 

Q. The applications were due July 8th, which is a 

Wednesday? 

A. Uh-huh. 

Q. Can we agree on that? 

A. Uh-huh.  Yes.

Q. You've got to say "yes."  The "uh-huhs" and 

the nods, she can't write those down.  

So let's go back.  I just want to make sure 

because maybe you were misremembering.  When you say -- 

when I asked you at what point was it -- did you start 

having the computer problems, was that Monday the 6th or 

Tuesday, July the 7th? 

A. It would have been Monday the 6th.  

Q. Okay.  So I also asked you when it became 

clear that you weren't going to be able to make it by 

driving yourself and delivering the application.  That 

would have been on Tuesday, July the 7th? 

A. Yes, later in the day.  Again, we were just 

scrambling trying to figure out what we could get done 

and what we couldn't get done and that kind of stuff. 
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Q. Okay.  And so then did you contact Ron Watson 

the morning of the 8th?

A. That is correct. 

Q. Okay.  

A. Again, not morning.  I think it was midday. 

Q. You reached out to him by phone? 

A. Yes. 

Q. How did you get the application -- well, you 

said Mr. Watson delivered the application? 

A. Uh-huh. 

Q. How did you get the application to Mr. Watson 

so that he could deliver it? 

A. All of the information that I had -- they were 

using something that I wasn't familiar with which is 

Dropbox.  

Q. Uh-huh.  

A. And I'm not a computer genius by any stretch, 

and I don't know if the issue was me or it was the way 

it was sent, but how Ron got all the information was 

PhytoSciences, the guys that put together the 

application, sent everything over to Ron and then the 

information that I had the good old-fashioned way on PDF 

and Windows and all that, I sent that from my computer 

to Ron to deliver. 

Q. Got it.  So Ron received it all by email? 
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A. Correct.

MR. ELLIOTT:  Just to clarify, some of it from 

PhytoSciences through Dropbox, which is by email, 

but it's -- 

MR. LOMBARD:  Well, let me follow up.  

MR. ELLIOTT:  Yeah. 

BY MR. LOMBARD:

Q. Do you know how PhytoSciences delivered the 

materials to Ron Watson, by email or by Dropbox? 

A. By -- that, I don't know.  

Q. Okay.  And if I understood your testimony, you 

delivered whatever materials you had to Ron Watson by 

email? 

A. Correct. 

Q. You probably don't know this off the top of 

your head, but do you know what Ron Watson's email 

address is? 

A. (Referring to phone.)  You ready?  

Q. Go for it.  

A. watson.strategies@comcast.net.  

Q. And Ron, I take it, agreed to grab whatever 

was delivered to him, either by email from you or by 

Dropbox or email from PhytoSciences, and deliver it to 

the Department of Health? 

A. Yes. 
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Q. Do you know how he was going to deliver 

those -- well, he delivered them -- he tried to deliver 

them on a jump drive, on a thumb drive?  

A. Yes. 

Q. Okay.  Did you give Mr. Watson, on July 8th, a 

check with the application fee? 

A. No. 

Q. Did Mr. Watson deliver, on July 8th, a check 

with the application fee --

A. No. 

Q. -- to the Department?  When did you understand 

the application was due to the Department? 

A. My understanding of when it was due was no 

later than 5:30. 

Q. Okay.  Would you agree with me that it was due 

on the 8th? 

A. Yes. 

Q. Putting time aside for a second, we all agree 

the 8th -- the 8th was the deadline --

A. Yes. 

Q. -- in terms of the day?  Okay.  

Now, you said that your understanding was that 

it was due at 5:30.  In working with Miller -- well, 

let's back up.  You said you met Ron Watson during the 

2014 rulemaking.  What did you mean by that? 
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A. I attended every rulemaking session that -- or 

anything the Department held that had to do with 

dispensing organizations and low-THC cannabis. 

Q. Okay.  And did that include attending the 

two-day negotiated rulemaking committee meetings? 

A. Yes. 

Q. Okay.  Did you sit through all of it? 

A. Yes. 

Q. Okay.  As part of your -- well, you agree with 

me they discussed a deadline during that -- 

A. Yes. 

Q. Okay.  Would you agree with me they discussed 

a deadline of July 8th at 5:00 p.m.? 

A. No. 

Q. Okay.  

A. Well, I'm not sure if I understood your 

question or you understood my answer.  So can you -- 

Q. Let's try that again.  

A. -- re-ask the question again?  

Q. Do you recall whether the negotiated 

rulemaking committee discussed a deadline for the 

application?  I'm not asking you whether they did, I'm 

asking whether you remember if they did?  

A. Yes. 

Q. Okay.  You remember they did or you remember 
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that they did not? 

A. I remember that they did. 

Q. And do you remember what it is that they 

discussed? 

MR. ELLIOTT:  Object to the form.  I just -- 

MR. LOMBARD:  We're talking past each other.  

MR. ELLIOTT:  Clarify what you're -- you asked 

him what they discussed?  What, the timing?  

BY MR. LOMBARD:

Q. What do you recall that the negotiated 

rulemaking committee discussed as it relates to the 

deadline and timing of the submission of an application? 

A. I recall that they said that no later -- 

I believe the rule read that it was 21 days and no 

later -- 21 days after the effective date and no later 

than 5:00 p.m. 

Q. Okay.  As part of your work for Miller, did 

you ever actually -- did you ever read the rule that was 

ultimately published as the final rule? 

A. Yes. 

Q. Okay.  You'd agree with me that the rule says 

what you just said, that it's due no later than 

5:00 p.m., 21 days after the effective date of the rule? 

MR. ELLIOTT:  Object to the form of the 

question. 
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MR. LOMBARD:  You can answer.  

MR. ELLIOTT:  You can answer, but if I can 

clarify my objection -- 

MR. LOMBARD:  I know what your objection is.

MR. ELLIOTT:  Okay.

MR. LOMBARD:  And I'm going to live with it.  

So go ahead. 

THE WITNESS:  I understood the rule to read a 

little differently than what you just said, but 

what it said was that the application was due 

21 days after the effective date of the rule, no 

later than 5:00 p.m. 

MR. LOMBARD:  Can you read that back to me? 

(Record read.)  

BY MR. LOMBARD:

Q. All right.  You and I are on the same page 

now. 

A. Did I get that right?  

MR. ELLIOTT:  I just want to note for the 

record that the rule speaks for itself what it 

says. 

MR. LOMBARD:  I agree with you. 

MR. ELLIOTT:  Well, what the language of the 

rule is, whether it uses -- whatever the wording of 

the rule is speaks -- 
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MR. LOMBARD:  I'm trying to understand what 

this witness' understanding is. 

MR. ELLIOTT:  But that's not what you asked, 

I don't think, but -- along the way, I think you 

did, but that particular question was -- 

MR. LOMBARD:  I'm happy with my question and 

my answer.  

MR. ELLIOTT:  Fine.

MR. LOMBARD:  I understand your objection. 

MR. ELLIOTT:  Okay.  

BY MR. LOMBARD:

Q. Do you know whether Ron Watson delivered 

Miller's application by 5:00 p.m. on July the 8th, 2015? 

A. Can I ask a question?  Because I'm not sure 

I understand your question. 

Q. I'll ask it again perhaps a different way.  

Let's back up.  

You emailed certain materials to Mr. Watson.  

Mr. Watson also obtained certain materials from 

PhytoSciences.  And you asked Mr. Watson to deliver 

those materials as the application for Miller to the 

Department, correct? 

A. Correct. 

Q. Okay.  Mr. Watson delivered it on July 8th, 

correct? 
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A. Uh-huh. 

Q. Do you know whether Mr. Watson delivered it 

before or after 5:00 p.m.? 

A. It was after 5:00 p.m. 

Q. Okay.  Earlier you said that you thought it 

was due -- the application was due at 5:30.  Why do you 

say that or why did you say that? 

A. We called the Department and received no 

answer to any of our phone calls.  Pritesh Kumar called 

the Department and somehow he got through.  He spoke to 

Taylor Sachs, who was part of OCU at the time, and he 

told Pritesh that Pritesh told me -- because I wasn't 

with Pritesh when he made the call -- that we had to get 

it there by 5:30, that so long as we were there by 5:30, 

it would be fine. 

Q. Okay.  Everything you just told me, is that -- 

you know that because of what Mr. Pritesh told you -- 

Mr. Kumar, excuse me, told you? 

A. That is the information I received through 

Pritesh Kumar.

Q. And that's my point.  You didn't personally 

speak with Mr. -- I assume it's a mister -- with 

Taylor Sachs? 

A. Yes, it is a mister.  

Q. Mister, okay.  Nowadays Taylor is a -- 
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A. Yes.  My daughter's name is Taylor. 

Q. There you go.  So you did not speak with 

Mr. Sachs directly, correct? 

A. Yes, I did not speak with Mr. Sachs directly. 

Q. As you understand it, Mr. Kumar spoke to 

Mr. Sachs? 

A. That is correct. 

Q. Okay.  And what you know about what that 

conversation entailed you know because Mr. Kumar told 

you that, correct? 

A. Yes. 

Q. Okay.  Have you ever spoken to Mr. Sachs? 

A. Yes. 

Q. You spoke to him prior to July 8th or after 

July 8th? 

A. Prior and after. 

Q. Okay.  Let's do that.  When did you speak to 

him prior to July 8th? 

A. During the meetings. 

Q. The rulemaking meetings? 

A. Yes. 

Q. You said you spoke to Mr. Sachs after 

July 8th? 

A. Yes. 

Q. When did you speak to Mr. Sachs after 
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July 8th? 

A. It was after or before we filed our complaint 

in the Second Judicial court. 

Q. It was -- I'm sorry? 

A. It was before we -- just before -- well, 

excuse me.  It was after the application period, but 

before we filed in the Second Judicial court.  An exact 

time frame, I don't recall right at the moment. 

Q. Okay.  And where was Mr. Sachs working when 

you spoke to him?  Was he an employee of the Department 

or somewhere else? 

A. Washington D.C. 

Q. And why did you -- did you call him or did he 

call you? 

A. No.  I called him. 

Q. And how many times did you speak to him? 

A. Once. 

Q. And what was that conversation about? 

A. Whether or not this actually transpired and 

where did he get the directive from. 

Q. And what did he say to you? 

A. He didn't recall. 

Q. Okay.  Other than that one time you just 

described for me when you spoke to Mr. Sachs, have you 

spoken to him any other time? 
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A. No. 

Q. Okay. 

A. Let me go back here a minute because I'm 

thinking -- if that's possible -- it wasn't before we 

filed.  It was after we filed.  It wasn't before.  It 

was after. 

Q. Okay.  So if you filed the complaint in March 

of 2016, it would have been sometime after that? 

A. Yes. 

Q. Okay.  Do you know what Mr. Sachs' position 

was on July 8th, 2015, with the Department? 

A. I know he worked for OCU.  I know he worked 

with Patricia Nelson and Kevin Bist and -- 

Q. What did you understand Mr. Sachs' position to 

be? 

A. Other than what I just described?  

Q. You don't know? 

A. I -- just in every meeting, he was there as a 

participant with everyone else. 

Q. On July 8th, you knew that Patricia Nelson was 

the director of the Office of Compassionate Use, 

correct? 

A. Correct. 

Q. But no one from your team contacted Ms. Nelson 

to inquire about the deadline? 
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A. We all did. 

Q. Did any of you reach Ms. Nelson? 

A. No. 

Q. Did any of you reach -- attempt to reach the 

general counsel of the Department of Health on July 8th? 

A. No. 

Q. Did anyone from your team -- and when I say 

team, the Miller -- the Miller application team --

A. Yes.  Yeah, I understand. 

Q. -- attempt to contact the surgeon general on 

July 8th? 

A. No. 

Q. On July 8th, other than thinking that he 

worked at OCU, did you have or anyone on your team, to 

your knowledge, know precisely what Mr. Sachs' position 

and authority was? 

A. I had no idea what his authority was.  His 

position was he worked with OCU. 

Q. Okay.  What time -- strike that. 

At what time on July 8th, 2015, did you email 

the materials to Mr. Watson? 

A. It was late, mid to late afternoon. 

Q. Did you email Mr. Watson before 5:00? 

A. Yes. 

Q. Okay.  Before 4:00? 
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A. Yes. 

Q. Before 3:00? 

A. That's where we get -- I'm not too sure.  I'd 

have to go back and look and see if I could find the 

actual email to Ron. 

Q. Did you -- do you know what time PhytoSciences 

delivered, whether by Dropbox, email or whatever, the 

materials to Mr. Watson on July 8th? 

A. Roughly the same time. 

Q. And when you say "roughly the same time," 

sometime after 3:00, but before 5:00 p.m.? 

A. No.  Sometime before 3:00, but before 

5:00 p.m. 

Q. Okay.  Was it before 2:00 p.m.? 

A. Again, I'm --  

Q. You don't know? 

A. Yeah. 

Q. Okay.  

A. We didn't make the attempt until we got the 

information from Pritesh that we had until 5:30 to get 

it there.  That was done before anything. 

Q. Otherwise you weren't going to submit an 

application? 

A. I didn't think that we -- again, we didn't 

have the time for me to drive it up there.  There was no 
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other way to get it up other than to make the attempt 

through Ron at that point because it was late in the 

afternoon.  And, actually, Ron was one of those 

brain pops, "I can call Ron."  So it was one of those 

things. 

Q. Who is Louis Rotundo?

A. Another acquaintance that I met throughout the 

application period. 

Q. What involvement, if any, did Mr. Rotundo have 

in your preparation of your application?  Well, let me 

ask it differently.  Did Mr. Rotundo have any 

involvement in the preparation of your application? 

A. No. 

Q. You hesitated a little bit then.  Was 

Mr. Rotundo retained by Miller --

A. No. 

Q. -- or by you? 

A. No. 

Q. Was Mr. Rotundo involved in the delivery of 

the application to the Department? 

A. No.

MR. ELLIOTT:  If you need a break, Anthony, at 

any time, just let us know. 

MR. LOMBARD:  Yeah.  I don't know how long 

we've been going.  I don't have my watch on today.  
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We've been going 50 minutes.  You good?  

THE WITNESS:  Good. 

MR. LOMBARD:  If you need a break, just let me 

know.  I may stop in about 10 to reload on the 

caffeine.   

BY MR. LOMBARD: 

Q. Do you know what Mr. Rotundo's -- 

A. Lobbyist. 

Q. I didn't get to finish, but his occupation, 

he's a lobbyist? 

A. Oh --

Q. Has he ever lobbied on behalf of Miller, to 

your knowledge?  

A. Not to my knowledge. 

Q. So getting back to Mr. Watson and the delivery 

of the application, you'd agree with me that Mr. Watson 

delivered the application on July 8th, 2015, without an 

application fee, correct? 

A. Yes. 

Q. Okay.  The application fee was delivered by 

Miller the next day -- or some day after the 8th? 

A. It was the next day.  The Department received 

a check Fed Ex'd the next day. 

Q. Were you responsible for Fed Ex'ing the check 

or was Ed Miller or somebody at Miller directly 
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responsible for that?

A. Nobody at Miller was responsible for that.  

That came directly from the financiers of the 

application. 

Q. On July 8th, who had the check? 

A. I did. 

Q. And you had the check on the 8th because the 

plan had been for you to drive it up? 

A. Yeah.  I was going to -- 

Q. When did you get the check from the financier? 

A. I didn't have a check from the financier on 

July 8th.  I was going to write the check. 

Q. Okay.  The check that was ultimately submitted 

to the Department -- 

A. Was from the -- 

Q. -- who was that check from? 

A. The financier. 

Q. And -- so I'm a little confused, so help me 

out.  

A. Okay.

Q. So the check is drafted from an account from 

the financier? 

A. Yes. 

Q. On July 8th, did the financier still have the 

check, or did you have it in your hand? 
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A. I did not have his check. 

Q. Okay.  What -- do you know where the check was 

on July 8th? 

MR. ELLIOTT:  When you say -- 

THE WITNESS:  With the financier. 

BY MR. LOMBARD:

Q. With the financier.  Where is the financier 

located? 

A. Washington State, I think, is their office. 

Q. Is there a particular reason why the financier 

had not sent you the check so that you could take it up 

with you -- 

A. Because I was going to write the check. 

Q. Okay.  So I'm a little confused.  Help me out.  

You said the financier ultimately submitted the check to 

the Department -- or was that a check from the financier 

that was submitted? 

MR. ELLIOTT:  Object to the form of the 

question.  And just to clarify, you're saying "the 

check," and I think there's two possible checks 

here. 

BY MR. LOMBARD:

Q. Yeah.  Okay.  There's a check from the 

financier, correct, for the application fee? 

A. Give it to me again.  I don't know if I was 
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swallowing and I missed something or -- 

Q. No worries.  No worries.  You told me a little 

earlier that a check was delivered --

A. Yes. 

Q. -- on July 9th --

A. Uh-huh. 

Q. -- by Fed Ex?  

A. Correct.

Q. To the Department of Health? 

A. Correct. 

Q. On behalf of Miller? 

A. Correct. 

Q. Who sent that Fed Ex? 

A. The financier. 

Q. And it contained a check from the financier, 

correct? 

A. Yes. 

Q. Okay.  Do you know why the financier didn't 

send that Fed Ex a day earlier? 

A. Because there was no reason to.  I was going 

to write the check. 

Q. When did it become apparent to you that you 

were going to need a check from the financier? 

A. Later that afternoon. 

Q. Which afternoon? 
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A. That we made the delivery of the application. 

Q. So here's where I'm confused.  You told me 

that on Wednesday -- sorry, Tuesday the 7th, you kind of 

realized that you weren't going to be able to make it.  

Did I get that wrong? 

A. No, you're right. 

Q. Okay.  So on Tuesday the 7th, you figured out 

that you weren't going to be able to make it to 

Tallahassee with the application to deliver it?  

A. Well, on Tuesday the 7th, I told you -- no, 

okay.  No, you're right.  Go ahead.  Yes, Monday we were 

having trouble with the computers.

Q. Right.  

A. Late Tuesday we figured that we're probably 

not going to make this -- 

Q. So if on Tuesday the 7th you kind of got to a 

place where you figured, okay, we're not going to -- I'm 

not going to be able to make it and deliver the 

application, why didn't you, at that point, have the 

financier Fed Ex that day out of Washington a check to 

the Department for the application fee? 

A. I didn't.  We did it on Wednesday. 

Q. Right.  

A. Right.

Q. We got that.  
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A. Okay.

Q. My question is when you -- on Tuesday, when 

you realized, Tuesday, July 7th -- 

A. Right. 

Q. -- I, Anthony Ardizzone, I'm just not going to 

be able to -- we're not going to be able to package all 

this and me drive it up -- 

MR. ELLIOTT:  I'll just object to the form of 

the question.  

MR. LOMBARD:  Let me finish the question and 

then you can object. 

BY MR. LOMBARD:   

Q. -- why didn't you call the financier on 

Tuesday and say, I'm not making it, you need to send a 

check in? 

A. Furthest thing --

MR. ELLIOTT:  Let me object to the form of the 

question and the predicate for it and what the 

prior testimony was. 

MR. LOMBARD:  Go ahead.  

MR. ELLIOTT:  Go ahead.  You can answer to the 

extent you understand. 

THE WITNESS:  The furthest thing from my mind 

was the check. 

BY MR. LOMBARD:
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Q. You were more concerned about the actual 

application getting in? 

A. Correct. 

Q. Okay.  When you say it was Fed Ex'd, was that 

an overnight delivery? 

A. Yes. 

Q. And you understood from you're attending the 

negotiated rulemaking meetings and from your review of 

the rule that a check with -- an application fee, excuse 

me, was required to be submitted with the application, 

correct? 

A. Yes. 

Q. Okay.  So Ron gets it in at whatever time he 

gets it in after 5:00 p.m. on July 8th.  The check 

arrives on the 9th.  My understanding is there was a 

second check that was delivered to the Department? 

A. Yes. 

Q. Where did that check come from? 

A. Me. 

Q. Okay.  And how did you -- how was your check 

or the check that came from you delivered to the 

Department? 

A. Excuse me, physically. 

Q. You drove up? 

A. Yes, sir. 
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Q. When did you drive up? 

A. I think it was Thursday -- if I remember -- 

I don't remember exactly.  It was either Thursday night 

or early, early Friday morning. 

Q. So either the 9th or the 10th?

A. When I drove up, yes. 

Q. And you delivered it on the 10th?

A. On that Friday, yes. 

Q. Okay.  Well -- 

A. The 10th.

Q. The 10th.  

A. If that was the 10th. 

Q. Yeah, that was the 10th.  So why did you drive 

up to deliver a second check if your financier -- or 

Miller's financier had already sent a check by Fed Ex? 

A. Because we didn't know if the check was 

actually delivered to the Department yet, and I wanted 

to make sure that if it didn't get delivered, I had 

another one with me to deliver it.  And I just didn't go 

up there to deliver a check, I also submitted additional 

information to the application.

Q. What did you submit? 

A. I don't recall the exact specifics of what was 

included.  It was just some things I think that we felt 

either they didn't get, wasn't sure if it was duplicated 
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or not, but I just was trying to make sure they had all 

of the information that was needed. 

Q. Okay.  Who did you -- to whom at the 

Department did you deliver the additional information 

and the check? 

A. The agency clerk, and I think her name was 

written on the timestamp, who took it. 

Q. Okay.  Did you speak with anyone on 

July the 10th when you delivered these additional 

materials? 

A. Patricia Nelson. 

Q. What did you and Patty talk about? 

A. That the application -- that I submitted the 

application and what her thoughts were on the submission 

of the application. 

Q. And what did Patty -- sorry, what did 

Ms. Nelson say? 

A. Patty said to me that she wasn't sure what she 

was going to do.  She did not want to see any delay in 

the application process and she would let me know. 

Q. Anything else that she said? 

A. That was it pretty much other than little 

chitchat things.  I mean, I knew the woman for a good 

solid year now at that point. 

Q. You say you knew Ms. Nelson for a solid year.  
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How did you know Ms. Nelson for a solid year? 

A. From attending all of the application 

meetings. 

Q. Did you have a social relationship with her 

or -- 

A. No. 

MR. LOMBARD:  That's a good stopping point for 

me to get a cup of coffee.  Is this a good break 

for you? 

(There is discussion off the record, and there 

was a recess from 9:59 a.m. until 10:09 a.m.) 

BY MR. LOMBARD:  

Q. Back on the record.  We just took a break and 

when we left off you were telling me about a 

conversation that you had with Ms. Nelson on July 10th 

when you delivered the second check and additional 

materials.  After July 10th, have you had -- since 

July 10th, 2015, have you had any conversations with 

Ms. Nelson? 

A. Yes. 

Q. When was the next time you talked to her? 

A. It was the Saturday after she left the 

Department, so that would have been, what, the 18th, 

I think. 

Q. I don't remember.  
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A. If the 10th was Friday, seven days would be 

the 17th, Saturday would be the 18th. 

Q. Did she -- 

A. Yeah, she left the following week. 

Q. You may be right.  I don't remember.  

A. No, I recall -- I recall it distinctly because 

we were all shocked. 

Q. I know too much because I've lived through all 

of this since '14, but I just can't -- I don't have that 

kind of memory so I'm -- you know, I tell my wife I'm 

getting older.  I can't recall like I used to.  

A. Wait, it gets better. 

MR. ELLIOTT:  Yeah. 

BY MR. LOMBARD: 

Q. I hope not. 

A. There's a lot of things your dad never told 

you, okay.

Q. Okay.  So you said you talked to her the 

Saturday after she left the Department.  Did you call 

her or did she call you? 

A. Actually, I texted her, and she responded to 

my text and then I called her. 

Q. What did you text her? 

A. If I remember correctly, I said -- and it was 

after I got the rejection letter, I said -- if 
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I remember the text for what -- the gist of what the 

text was, was thank you for the consideration.  

I understand.  Maybe one day we'll have lunch or 

something and I'll go over what happened to me at that 

point, which is what I just explained to you.  

Q. Okay.  

A. And her response was, you could talk to me 

about anything because I just -- I'm no longer with the 

Department. 

Q. Okay.  And then you -- I'm sorry, did you say 

then you called her or she called you? 

A. Yes, I called her.  Yes.  

Q. Okay.  And what did you guys discuss? 

A. That I couldn't believe she left, why did she 

leave, so on and so forth. 

Q. Did she tell you she went to work for the 

governor's office? 

A. She thought, is what she told me, that she was 

going to go back to work for the governor, but she 

wasn't sure what she was going to do. 

Q. You're aware that she did -- after she left 

the Department, she went to work for the governor's 

office, correct? 

A. No.  I was -- 

Q. You didn't know? 
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A. I didn't know.  I didn't have any other 

further contact with her other than the discussion we 

had on the phone. 

Q. You mentioned the rejection letter, so let's 

talk about that. 

(Exhibit 10 marked.) 

BY MR. LOMBARD:

Q. I'm going to hand you, Mr. Ardizzone, what 

I've marked as Deposition Exhibit Number 10.  I'll give 

you a chance to take a look at that and see if you 

recognize it.  

A. Yes, I do. 

Q. Okay.  What do you recognize it to be?

A. The letter we received from the Department 

saying that they were going to reject my application. 

Q. Okay.  

A. And it's dated July 16th of 2015. 

Q. And Miller received this letter, correct?  

There's no dispute --

A. Yes. 

Q. -- that you all got a copy? 

A. Yes, we all got -- yes. 

Q. And you got it on or around that time frame, 

correct?  If went by certified mail -- 

A. Yes. 
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Q. -- but you got it by mail? 

A. Yes.  Got it right away.  I mean, when I said 

earlier I spoke to Patty the week after this -- 

Q. You already had? 

A. I already had it, yeah.  

Q. Okay.  You'd agree with me that the Department 

did not accept -- or the letter purports to say that the 

Department didn't accept the Miller application because 

it was delivered after 5:00 p.m., right?  

A. Does it say that?  Yes. 

Q. Yeah.  Okay.  And if you look at the bottom of 

the letter there's a cc.  Do you see where it says 

Chris Bryant, Oertel, Fernandez, Bryant and Atkinson? 

A. Yes. 

Q. Okay.  Mr. Bryant had been retained by Miller 

to represent Miller at that time? 

A. Been retained by me, yes. 

Q. With regard to the application? 

A. Yes. 

Q. Okay.  Prior to this letter being submitted or 

was delivered to Miller, the letter that we're looking 

at that's Exhibit 10, Mr. Bryant had filed what's called 

a notice of protest with the Department; are you aware 

of that? 

A. Yes. 
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Q. And are you aware that Mr. Bryant had certain 

communications with the Department? 

A. Yes. 

Q. Regarding the notice of protest? 

A. Yes. 

Q. Okay.  And are you aware that Mr. Bryant, on 

behalf of Miller, withdrew that notice of protest and 

received representations from the Department that a 

letter like this would be forthcoming; does that ring a 

bell?

MR. ELLIOTT:  I'll object to the form of the 

question.  You can go ahead and answer if you can.  

BY MR. LOMBARD:

Q. I'll clean it up, but let's see if we get 

there.  Does that ring a bell? 

A. Are you cleaning it up first, or are we 

getting there?  

Q. Let's see if we can get there.  

A. I'm not so sure I understand -- 

Q. -- the question? 

A. Yeah. 

Q. That's fine.  

A. And I'm a little confused about the prior 

question when you said that Chris filed a notice of 

protest.  
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MR. LOMBARD:  Okay.  Let's go off the record 

for a second. 

(Discussion off the record.)  

BY MR. LOMBARD:   

Q. Let me show you Exhibit 1 and I'll give you a 

second to look at that -- or a minute, whatever you 

need.  

A. Okay. 

Q. And then I'll ask you a question.  So I'm 

showing you exhibit -- Deposition Exhibit Number 1.  

Earlier I asked were you aware that Mr. Bryant on behalf 

of Miller submitted a notice of protest.  I think you 

said yes.  Does this help refresh your recollection a 

little bit as to what we were talking about? 

A. Yeah.  I wasn't sure that he actually filed 

this or there was a discussion with counsel or not was 

the reason why I asked. 

Q. Okay.  And then Mr. -- the next question 

I asked you, which I think is where we got a little 

confused, so let's see if we can do it the right way.  

Let me show you Deposition Exhibit 5, and you 

can see the whole thing, but what I'm going to ask you 

about is this document called "Withdrawal of Notice of 

Protest."  

A. Okay.
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Q. So take a second to look at that and see if 

that is something you recall seeing before.  

A. Well, again, I'm not so sure if I saw this.  

I wasn't sure if this is exactly what Chris did. 

Q. Uh-huh.  

A. But it is what he did because, again, with my 

discussions with Chris, he wasn't sure how the 

Department was handling this, was this being handled as 

a bid proposal or as licensure proposal.  So I think he 

went through the steps, if I remember it exactly for 

what it was, and I think then through his conversations 

with general counsel, it was not going to be handled as 

a bid process procedure.  It was to be handled -- it was 

being handled as licensing, so there was no need for 

what he did. 

Q. Gotcha.  You answered my question.  Okay.  

So after Chris did this, then you all received that 

letter, correct? 

A. No.  We did that in response -- I think in 

response to this letter or it was done prior to. 

Q. Let me let you look at the dates.  

A. Wednesday, July 15th, from Amanda Bush. 

Q. Right.  And you can turn to the notice of 

withdrawal and that's dated -- 

A. And that's -- and this was done because 
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I believe he spoke to Amanda Bush, and she told him that 

we were getting this letter and that's why he did this. 

Q. Right.  Okay.  Now we're on the same page 

time -- the chronology.  

MR. ELLIOTT:  Just for the record, "this 

letter" you're talking about it is Exhibit 10, the 

July 16 letter from the Department?  

THE WITNESS:  Yes. 

BY MR. LOMBARD:

Q. Okay.  So Chris did what Chris did? 

A. Yes. 

Q. Then you get -- and that's all reflected in 

exhibits and his testimony.  And then Miller receives 

Exhibit 10, which is the formal notice that the 

application was rejected? 

A. Correct. 

Q. Okay.  And you'd agree with me that that 

Exhibit 10, if you flip the page, has a thing called 

notice of rights; do you see that? 

A. Yes. 

Q. Okay.  In response to this Exhibit 10, you'd 

agree with me that Miller did not file any sort of 

petition or other challenge to the denial of its 

application until it filed the state court complaint 

that we're in the middle of litigation today? 
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A. Yes. 

Q. When you received Exhibit 10, the rejection 

letter, did you reach out, either through Chris Bryant, 

your counsel, or directly to anyone at the Department 

and say, wait a second, I thought we were allowed to 

submit it by 5:30 like you said to me earlier today? 

A. That was a discussion that I had with Patricia 

Nelson when I was there on Friday the 10th. 

Q. And what -- 

A. Part of the discussion with Patricia Nelson on 

Friday the 10th. 

Q. And tell me specifically about what you recall 

about that discussion as it relates to the 5:00 versus 

the 5:30.  

A. She didn't -- again, like I said earlier, she 

didn't see what it was she could -- or wasn't sure of 

what she could do because the rule stated 5:00 and that 

no one at the Department would have had the authority to 

allow it to go to 5:30.

Q. Okay.  But that discussion with Ms. Nelson was 

before you got the formal letter? 

A. Yeah, it was on the 10th. 

Q. On the 10th? 

A. This was -- 

Q. So a week earlier, give or take? 
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A. Yeah, uh-huh, before she made -- I'm going to 

assume before she made the decision to reject it. 

Q. Okay.  So after you received the rejection 

letter, which is Exhibit 10, did you -- I understand 

Ms. Nelson may have left the Department, did you reach 

out to anyone else at the Department to have a 

discussion about the concept that you believed that you 

could have submitted it at 5:30 based on some 

conversation Mr. Kumar had, but the Department was 

rejecting you because it wasn't in by 5:00? 

A. No.  Not that I recall, no. 

Q. Why not? 

A. Why didn't I not reach out to it?  

Q. Yeah, I mean -- 

A. Pretty much based upon the conversation that 

I had with Patricia where she told me on that Friday 

that no one would have had the authority to extend the 

time frame of 5:00 p.m. in the Department because it was 

a rule. 

Q. Okay.  But since then, Miller has filed a 

state court complaint claiming that it should have been 

accepted.  Do you agree with that? 

A. Correct. 

Q. But if the rule says 5:00 and you got the 

rejection letter on the 16th of July -- or around the 
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16th of July, 2015, what facts have changed since your 

conversation and the receipt of this -- with Ms. Nelson 

and the receipt of this letter that would change your 

mind about reaching out to the Department and 

complaining about this? 

MR. ELLIOTT:  Object to the form of the 

question, but go ahead and answer if you can. 

THE WITNESS:  And I'm not sure I understand.  

BY MR. LOMBARD:

Q. Understand the question? 

A. The question needs to be a little bit more 

specific, I think. 

Q. I'll try to do better.  On the 10th you talked 

to Patty and -- or Ms. Nelson and she said -- I know 

it's a habit -- 

A. We all called her Patty, so you're not --

Q. I know, but I've got to keep it clean on the 

record so we know who we're talking about.

You spoke with Ms. Nelson on the 10th, and she 

said she wasn't sure what -- she said whatever you just 

told me she said? 

A. Yes. 

Q. After the July 10th conversation with 

Ms. Nelson, Miller receives Exhibit 10, which says you 

didn't submit it by 5:00 so you're rejected, right? 
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A. Yes. 

Q. Okay.  You got a notice of rights.  You all 

didn't do anything.  Fast forward to March of 2016, and 

Miller files a state court complaint saying, wait a 

second, I should have been allowed -- it should have 

been considered; it should have been accepted because we 

got it in by 5:30?

A. Uh-huh. 

Q. What changed between the time when you had 

your conversation with Patty and receipt of this letter 

and March of 2016 that changed Miller's mind about 

challenging the decision? 

A. Because the Department filed absolutely no 

rule that we made for a year and a half of my life for 

anyone after me other than the rule of no later than 

5:00 p.m.  

MR. LOMBARD:  Can you read that back because I 

only caught half of it.  

(Record read.)   

BY MR. LOMBARD: 

Q. I'm not following what you're saying.  

A. All right.  Let me rephrase what I just said.  

What changed my mind were all of the actions 

of the Department that were not adhering to any of the 

rules that we made during the 2014 and '15 rulemaking 
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period, which in my opinion and Miller's opinion, denied 

us due process.  

Q. Okay.  And what you're referring to is that 

during the review of the applications that were received 

by 5:00 p.m., the Department requested clarification or 

submission of information or materials by those timely 

applicants during the review process on those 

applications? 

MR. ELLIOTT:  And I object to the form. 

BY MR. LOMBARD:

Q. Is that what you're talking about? 

A. Can you say that again?  

Q. I'll try.  You said that you -- you all 

concluded that the Department had not been following its 

rules with respect to other applicants? 

A. Correct. 

Q. Okay.  And when you say that, are you 

referring to the process by which the Department 

solicited or afforded other timely applicants an 

opportunity to clarify or provide additional information 

to the Department during the license application review 

process? 

A. No. 

Q. What are you referring to then? 

A. I'm referring to the allowance of adding 
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substantive information that was not included in the 

initial application, that according to the rule, an 

application would not be scored, an initial -- if an 

initial application did not contain certain criteria. 

Q. So earlier when we were talking about the 

conversations that Mr. Bryant had with the lawyers at 

the Department, you said one of the things he was trying 

to figure out on behalf of Miller was whether the 

Department was proceeding as a bid, a procurement 

type -- 

A. Uh-huh. 

Q. -- scenario or a license scenario.  And you 

said that it was concluded, based on those 

conversations, it was a license scenario, right? 

A. That is correct. 

Q. And I'm going to draw some objection from your 

counsel, but I'm going to ask the question anyway.  

Are you aware or are you familiar with the 

obligations that certain statutes place upon the 

Department with respect to allowing timely applicants to 

submit additional information as part of their 

application? 

A. Very --

MR. ELLIOTT:  Object to the form of the 

question, but go ahead. 
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THE WITNESS:  Very aware. 

BY MR. LOMBARD:

Q. Okay.  So you are aware that there is a 

statute that requires the Department to afford timely 

applicants an opportunity to supplement or clarify 

information within their application? 

MR. ELLIOTT:  Object to the form of the 

question. 

THE WITNESS:  Again, yes. 

BY MR. LOMBARD:

Q. So if that's true, that there is a statute 

that obligates the Department to give those timely 

applicants that opportunity, why is it Miller's position 

that Miller is being treated unfairly as it compares to 

the other applications? 

A. Because by rule, an initial application needed 

to contain certain things, and if it did not, it was not 

to be scored.  

Q. Okay.  

A. And there were many applicants that did not 

contain, in their initial application, those required 

items. 

Q. So let me see if I can say it in nonlegal 

terms.  Your view is that -- Miller's view is that the 

rule trumps the statute? 
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MR. ELLIOTT:  Object to the form of the 

question. 

THE WITNESS:  No.  My view is not the rule 

trumps the statute.  What the Department asked for, 

in our opinion, is not what the rule allows for -- 

I mean, the statute allows for. 

BY MR. LOMBARD:

Q. Okay.  Let's talk about -- well, hold on.  

When did you become aware that the Department was 

receiving information or materials from other 

timely-submitted applicants? 

MR. ELLIOTT:  Object to the form. 

THE WITNESS:  I think it was September. 

BY MR. LOMBARD:

Q. '15? 

A. I think it was September of '15. 

Q. Yeah.  So we were talking about Mr. Bryant 

earlier, but at some point, Miller retained Mr. Kotler? 

A. David Kotler has been the attorney for us with 

this since the inception since 2014. 

Q. Okay.  And are you aware that Mr. Kotler, as 

the lawyer -- as a lawyer for Miller submitted public 

records requests to the Department asking for materials 

that were submitted by other applicants? 

A. Yes. 
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Q. Okay.  And you said September and I think 

you're right.  

A. I've got a pretty good memory.  I'm not sure 

if I'm Johnny on the spot, but I'm pretty good. 

(Exhibit 11 marked.) 

BY MR. LOMBARD:

Q. Let me hand you what I have marked as 

Deposition Exhibit 11 and give you a chance to look at 

that.  

A. Okay. 

Q. You'd agree with me that Exhibit 11 is a 

letter from Mr. Kotler to the Department? 

A. Yes. 

Q. In September of 2015? 

A. Yep. 

Q. And this is around the time that you said 

earlier you all realized or discovered that the 

Department was accepting or -- 

A. Yes. 

Q. -- yeah, accepting additional materials or 

submissions, information, from the timely-filed 

applicants? 

A. Uh-huh. 

Q. Between September of 2015 and March of 2016, 

you'd agree with me that Ed Miller & Sons did not file 
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any petition with the Department challenging the denial 

of its application? 

A. That's correct. 

Q. Okay.  Have you personally reviewed -- well, 

let's back up.  I don't think we established this.  For 

which region did Miller submit an application? 

A. The Southeast region. 

Q. Have you reviewed the applications of the 

other applicants in the Southeast region? 

A. What you could on a redacted application, yes. 

Q. Have you read all of them on a redacted basis? 

A. Yes. 

Q. So let me -- I think I asked this of you 

earlier in your background, but let me double-check 

because sometimes I forget if I asked a question, and 

I want to make sure I did.  You don't have any 

experience in cultivation of marijuana, correct? 

A. Define what you mean by experience. 

Q. Have you ever worked for any operation in the 

United States or Canada or any other country where you 

had participated in the cultivation of marijuana for 

sale? 

A. No. 

Q. And by the way, that's -- I just realized some 

may interpret -- I'm not trying to trap you into 
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admitting any illegal activity.  

Wherever it may be legal, do you have any 

experience in cultivation of marijuana for sale? 

A. No. 

Q. I keep forgetting it's not legal everywhere.

Do you have any experience -- again, in the 

context of wherever it may be legal under state or laws 

of the countries, have any experience in the processing 

of cannabis for sale as a medicine or otherwise? 

A. And, again, I'm going to ask you to define 

experience. 

Q. Have you been involved in the processing of 

marijuana? 

A. No. 

Q. Okay.  Have you ever worked at a company, an 

entity, a place where they processed marijuana within 

the laws of that state or country for purposes of 

dispensing to patients? 

A. Worked, no. 

Q. You're making a distinction between worked.  

Have you observed it? 

A. Yes. 

Q. Where have you observed it? 

A. Colorado, Washington State. 

Q. In what context?  When and how did you observe 
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it? 

A. By being involved in what the cannabis 

industry was prior to 2014 to present. 

Q. How were you involved, because I don't recall 

you -- when we walked through your work history, I don't 

recall you telling me that you worked anywhere where -- 

A. I didn't work anywhere and that's why I'm 

asking you to define experience -- let me just jump -- 

I've got a lot of knowledge of -- through either what 

I've taught myself, what I've read on the internet and 

the experiences I've had in observations of people that 

are in the business doing this. 

Q. What observations have you made of people in 

the business doing this? 

A. The cultivation of it, the processing of it, 

the dispensing of it. 

Q. Where and for how long did you observe? 

A. Intermittently in Washington State, mostly, 

and Colorado. 

Q. In Washington, how much time did you spend 

observing? 

A. How much time did I spend?  

Q. A day?  A week?  A month?  A year? 

A. Intermittently over the course of years --

Q. Okay.  
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A. -- where it's become apparently legal in 

different states. 

Q. When you say intermittently, I'm trying to 

quantify how much time you spent observing the 

cultivation, dispensing -- sorry, cultivation, 

processing and dispensing? 

A. An hour here, hour there.  There isn't much 

you really can do if you're not working for somebody, 

and then more or less in the self-education of myself.

Q. Okay.  Would you put the total amount of time 

spent observing in the 24-hour range or -- 

A. Yeah. 

Q. But you don't have any hands-on experience in 

cultivation of marijuana, correct? 

A. No. 

Q. And you don't have any hands-on experience in 

the processing of marijuana, correct? 

A. Legally, no. 

Q. Okay.  Yeah.  And I'm not trying to -- I'm 

really not trying to trap you into admitting a crime, 

sir.  I'm talking about in the context of a regulated -- 

A. I understand. 

MR. LOMBARD:  Okay.  Go off the record a 

second. 

(Discussion off the record.)    
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MR. LOMBARD:  Let's go back on the record.  

What was my last question? 

(Record read.)   

BY MR. LOMBARD:

Q. You don't have any hands-on experience in the 

dispensing of medical marijuana? 

MR. ELLIOTT:  Just so I won't make a stupid 

objection, can I kind of clarify what hands-on 

means?  

BY MR. LOMBARD:

Q. Yeah.  Have you ever worked and actually 

processed marijuana for purposes of making medical 

marijuana? 

A. Legally, no. 

Q. Okay.  Since that objection was raised, let me 

ask you about cultivation again just to be clear.

In the context of cultivation, did you have -- 

did you actually physically work and cultivate marijuana 

for the purposes of making medical marijuana? 

A. Legally, no. 

Q. Right.  And when you say legally, what you 

mean is within the framework of a structured legal 

operation in one of the states where it's legal, 

correct? 

A. That is correct. 
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Q. And you don't have any personal experience 

where you worked and actually dispensed medical 

marijuana in one of the states where it's legal or in 

one of the countries where it's legal? 

A. Correct. 

Q. Does Miller presently have a cultivation 

facility -- well, let me back up.  

In the application that was submitted by 

Miller, do you recall what their cultivation facility -- 

what they're proposed cultivation facility was? 

A. Yes. 

Q. What was it? 

A. A 70,000 square foot FDA-certified building.

Q. Okay.  Was that a building that existed when 

the application was submitted? 

A. Did it exist?  

Q. Uh-huh.  

A. Yes. 

Q. Was it ready to go? 

A. Yes.  When you -- in a sense, when you say was 

it ready, meaning it was available for lease. 

Q. Okay.  It was available.  It was not a 

building that they owned?  

A. That -- 

Q. Miller? 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 73

A. No. 

Q. Okay.  So let me ask it this way and maybe we 

can clean that up.

As you sit here today, does Miller own or 

lease a cultivation center as proposed in their 

application that's turnkey, ready to go tomorrow? 

A. Do they own one today?  

Q. Today, as you sit here today giving your 

deposition -- 

A. Right. 

Q. -- does Miller have a cultivation facility 

either that they own or lease that's turnkey, it's built 

out and ready to go? 

A. No. 

Q. Okay.  Do you recall in the application what 

the processing facility was that was proposed by Miller?

MR. ELLIOTT:  Object to form. 

THE WITNESS:  Can you --  

BY MR. LOMBARD:

Q. Yeah.  So you have to have a cultivation 

facility; do you agree with that? 

A. Uh-huh.  Yes. 

Q. Whether it's a building or some other method 

that's proposed? 

A. Yes. 
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Q. You'd agree that one of the other things that 

was to be included is a plan on how the marijuana would 

be processed, correct?  

A. Yes. 

Q. And you have to process it somewhere at a 

facility of some kind? 

A. Yes. 

Q. Okay.  Do you remember what that facility was 

that was proposed by Miller? 

MR. ELLIOTT:  Object to form.  I don't know 

what you mean by "what that was."  It was a 

building, right?  But you mean location?  I'm 

sorry -- 

MR. LOMBARD:  I understand your objection.

BY MR. LOMBARD: 

Q. Do you understand my question? 

A. Within the same building. 

Q. Okay.  So as we sit here today, Miller does 

not have a facility for processing that's turnkey, ready 

to operate today, correct? 

A. Correct. 

Q. Okay.  In terms of dispensing, do you recall 

what the dispensing plan was in the application? 

A. Yes. 

Q. What was the dispensing plan generally?  Was 
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it standalone facilities?  Delivery?  A combination? 

A. It was delivery and one proposed dispensing -- 

Q. -- building?  A facility? 

A. Yeah, uh-huh. 

Q. Where was that dispensing facility proposed to 

be located? 

A. Lake Worth. 

Q. Was that at a building that is owned by 

Miller, or was it going to be leased by Miller? 

A. Leased. 

Q. Okay.  That dispensing facility that was 

proposed in the application, is it currently under lease 

by Miller or owned by Miller and ready to go? 

A. Today?  

Q. Yes.  

A. No. 

Q. Okay.  The deliveries that were part of the 

delivery plan, were those going to be from the 

processing facility, or were they going to be deliveries 

made from the dispensing location in Lake Worth? 

A. From the processing facility or both. 

Q. And you'd agree with me that the application 

submitted by Miller in July of 2015 was based on the 

requirements of the Compassionate Use Act of 2014 and 

the rules adopted by the Department at that time?
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A. That is correct.  

Q. Have you personally undertaken any comparative 

analysis of the applications submitted in the Southeast 

region?  Do you understand the question? 

A. No. 

Q. Okay.  Have you ever sat down and read all the 

applications, including Miller's, for the Southeast 

region and compared them to each other? 

A. In a general sense, yes. 

Q. Okay.  In a specific sense, have you ever, for 

example, taken the Costa application in the Southeast 

and compared Costa's cultivation plan with Miller's 

cultivation plan? 

A. In the general -- I mean, was it studied?  No.  

In the general sense, you have this, I have that, you 

have this, I have that, yes. 

Q. Okay.  Here's what I'm getting at -- 

A. And there wasn't even really too much -- I'm 

sorry.  

Q. It's all right.  Go ahead.  

A. There wasn't really too much that you could 

actually read because a lot of it was redacted. 

Q. Okay.  So you read whatever is unredacted -- 

A. Correct.

Q. You don't know what's included in the redacted 
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portions? 

A. Correct. 

Q. And here's where I'm going.  This is my chance 

to understand what you know and understand what you may 

testify about at trial in this matter.  And where I'm 

going with this is -- and I know that if you're a 

witness, you know, you don't know what the lawyers are 

going to ask you, but do you have any intention of 

testifying at trial as to the merits of the various 

applications and how they compare to each other? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  In a general sense, yes. 

BY MR. LOMBARD:

Q. Okay.  In a specific sense? 

A. Specifically regarding -- 

Q. So for example -- 

A. -- when you say that's general -- 

Q. Yeah, I'll try to clarify my question.  

A. Uh-huh. 

Q. Again, I'm not trying to trick you about 

anything.  

A. I gotcha.  I don't think you're a bad guy, Ed.  

Q. You're in the minority -- and that's a joke.  

So do you intend at trial to pull out the 

applications and say, okay, as it relates to 
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cultivation, this first criteria in the scorecard that 

is used by the Department, Costa should have gotten a 4 

and I should have gotten a 5?  Anything like that? 

A. No. 

MR. ELLIOTT:  Yeah.  Can we go off the record 

just for a moment?  

MR. LOMBARD:  Yeah. 

(Discussion off the record.) 

MR. ELLIOTT:  Okay.  For the record, we've had 

discussions off the record, I with my client and 

just now with counsel, Mr. Lombard, and it is our 

intention, Miller, at the hearing, we will not be 

putting -- present intention is we will not be 

putting forth any testimony about the comparative 

scoring of the applications that are being 

discussed here.  

However, we will be putting on testimony 

through Mr. Ardizzone and others about failings 

that may be in the application, failure to follow 

certain rule requirements or application 

requirements, but it will not be a comparative 

review of the scoring. 

MR. LOMBARD:  Okay.  So based on that, I'm 

going to skip questions about comparative review 

and comparative scoring; however, I am going to 
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focus on that last piece you just mentioned, which 

is Mr. Ardizzone has some information or perhaps 

some testimony that he would give about alleged 

failings or things that may have been non-complaint 

with other applicants.  

BY MR. LOMBARD: 

Q. Focusing only on the Southeast, I don't care 

what anybody did anywhere else because you didn't apply 

anywhere else -- in the Southeast, on the applications 

that you have looked at that you contend are missing 

mandatory items -- 

A. Yes.

Q. -- which applications? 

A. All of them. 

Q. And let's take them one at a time.  For Costa, 

what's Costa allegedly missing? 

A. A medical director. 

Q. And when you say medical director, is your -- 

would you agree with me that they identified a medical 

director in their application? 

A. They identified a medical director. 

Q. And your position is that they're missing the 

medical director because at the time of the application 

he had not yet been hired? 

A. No.  What I'm saying is that the Costa 
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application did not conform to the law nor the rules and 

did not have the employment of a medical direct. 

Q. Did not have? 

A. The employment of a medical director. 

Q. So explain the distinction to me.  You said 

they did identify a medical direct in their application, 

but they didn't comply with the law because he had not 

been hired? 

A. Yeah. 

Q. Oh -- 

A. They did not have an employment of the medical 

director. 

Q. And your view of the requirement is that at 

the time of the application, the medical director has to 

be under the employment of the applicant? 

A. That is what the law says and that is what the 

rule says. 

Q. That's your view of it, right?  

A. I'm only reading it for what it says. 

Q. Okay.  Yeah, well, that's my point.  Okay.  So 

Southeast -- and, I'm sorry, anything else about Costa? 

A. Not that I can recall at this moment in time. 

Q. All right.  

A. But -- oh, the Costa was not a 30-year 

nursery.  Costa Farms, LLC, is not a 30-year nursery on 
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which they applied under. 

Q. Okay.  Anything else for Costa that you 

remember? 

A. I do not believe that they had the experience 

that they stated in their application. 

Q. And experience in what area? 

A. The experience of cultivation, processing, and 

dispensing cannabis. 

Q. Anything else? 

A. I couldn't tell you anything else because a 

lot of it was all redacted.  I'm merely going on the 

things that I could see. 

Q. Okay.  

A. And to cut to the chase, I think it's pretty 

much throughout every application in the Southeast, you 

can just say it was all the same. 

Q. Well, let's go one-by-one.  

A. Okay. 

Q. Redland Nursery? 

A. Other than the 30-year scenario, they had no 

cultivation, processing, or experience.  They did not 

have the employment of a medical director.  And the 

financials and things like that there, I couldn't tell 

you because a lot of that was redacted or proprietary 

information. 
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Q. When you were just talking about Redland, you 

said other than the 30-year.  What did you mean by that?

A. What I was saying was a general, from every 

application that I read, every one pretty much, in my 

opinion, missed the position of what the legislative law 

and the rule required for an applicant to have. 

Q. So you contend Redland did not meet the 

30-year requirement?

A. No.  I said Red- -- other than Costa is the 

only one that I know.  I didn't say Redland did not met 

the 30-year requirement, I'm sorry.  

Q. I apologize.  I misunderstood you.  

A. That's all right.  

Q. All right.  Nature's Way, what issue do you 

have with Nature's Way?

A. Did not have the employment of a medical 

director and did not have the cultivation, processing, 

and dispensing experience. 

Q. Bill's Nursery? 

A. Do I need to repeat it or can we just say the 

same --

Q. Was there anything different for Bill's 

Nursery than medical director and that they didn't have 

the requisite -- what you considered the cultivation, 

processing, and dispensing experience? 
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A. That's correct. 

Q. Okay.  But you don't have any issue with them 

otherwise in terms of 30-year or anything else? 

A. No. 

Q. And then I think the last one is 

Keith St. Germain? 

A. Yes. 

Q. What's your issue with them? 

A. The same. 

Q. And by same, they are a 30-year nursery; you 

don't take issue with that? 

A. To the best of my knowledge. 

Q. And you claim that Keith St. Germain is 

missing a medical director and missing a -- missing the 

requisite cultivation, processing, and dispensing 

experience? 

A. Yes. 

Q. What did you understand -- did you believe 

there was a minimum level of cultivation, processing, 

and dispensing experience that was required by statute? 

A. Give it to me again. 

Q. Yeah.  Well, so your complaint about every 

applicant in the Southeast is they didn't have the 

cultivation, processing, and dispensing experience, 

right? 
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A. Correct. 

Q. What experience do you believe they were 

required to have? 

A. I'm saying they didn't have the experience 

they included in their application. 

Q. You're saying the information in their 

application is not true? 

A. I'm saying the information that they had in 

their application was not that of the nurseries' at the 

time of application. 

Q. Well, that would be true of Miller as well? 

A. No, it wouldn't. 

Q. Miller had experience at the time of -- Miller 

itself, Miller, the nursery in Florida, in Palm Beach or 

Martin or wherever they are, you're telling me Miller 

had cultivated marijuana? 

A. No. 

Q. So how could they have experience themselves 

cultivating marijuana? 

A. Because of the people that they had within 

their organization in their application -- 

Q. Okay.  

A. -- were a part of Ed Miller. 

Q. You'd agree with me that Miller itself, the 

nursery in Florida, did not have processing experience, 
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the processing of marijuana? 

A. Correct. 

Q. Or dispensing, correct?  They didn't have 

dispensing --

A. Rephrase the question again.

Q. Yes.  Do you agree with me that Miller, the 

nursery itself that applied, did not have dispensing 

experience? 

A. At the time of application?

Q. Yes, sir. 

A. Yes --

Q. All right.

A. -- it did.  No, no, it did.  So maybe you're 

misunderstanding -- 

Q. I am misunderstanding, so let me ask it again.

A. Okay.

Q. At the time of the application, did Ed Miller 

& Sons, Inc., the nursery itself, have experience 

dispensing marijuana? 

A. Yes. 

Q. It dispensed marijuana itself prior to 

receiving a medical marijuana license? 

A. No.  It had the people within its organization 

that were part of Ed Miller at the time of application 

with the experience that have done it. 
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Q. Ed Miller & Sons, Inc., went and associated 

themselves with persons who have cultivation experience, 

processing experience, dispensing experience? 

A. That is correct. 

Q. Okay.  And is it your belief that none of the 

other applicants in the Southeast associated themselves 

with persons who had -- 

A. That is correct. 

Q. -- cultivation -- let me finish -- 

A. Oh -- 

Q. -- cultivation, processing, and dispensing 

experience? 

A. Yes. 

Q. I think the distinction you're making is this:  

That at the time of the application, none of the other 

applicants had actually hired those people, but only had 

an intent to hire them if they were licensed? 

A. That is correct. 

Q. And it's your belief that the statute and the 

rule required that these persons with that experience 

actually be employed at the time of the application? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  That's what it says. 

BY MR. LOMBARD:

Q. Okay.  If -- 
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A. Big word. 

Q. Small but big.  If that isn't the requirement, 

that is to say, if there is no actual legal requirement 

that these persons be employed at the time of the 

application by the applicant, the persons with the 

experience, you would agree with me that each of those 

other applicants, Costa, Redland, Nature's Way, Bill's 

and Keith St. Germain had, in fact, associated 

themselves with persons who had experience in 

cultivation, processing, and dispensing --

MR. ELLIOTT:  Object to form. 

MR. LOMBARD:  Go ahead.  

MR. ELLIOTT:  You can answer if you can. 

THE WITNESS:  It's a hypothetical question. 

BY MR. LOMBARD:

Q. Okay.  Did the persons included in the 

application for Costa, whether they were employed by 

Costa or not, did those persons, based on the review 

that you've done, have experience in cultivation, 

processing, and dispensing? 

A. I wouldn't know that. 

Q. Okay.  Based on your review of the Redland 

application, without regard to whether the persons 

identified are employed by Redland, did those persons 

have cultivation, processing, and dispensing experience? 
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A. I wouldn't know that. 

Q. Based on your review of the Nature's Way 

application, without regard to whether those persons 

were employed by Nature's Way, did those persons 

identified by Nature's Way in the application have 

cultivation, processing, and dispensing experience? 

A. I wouldn't know that. 

Q. Same question for Bill's? 

A. I wouldn't know that. 

Q. Same question for Keith St. Germain? 

A. Wouldn't know that. 

Q. Okay.  I think I got all the applicants.  Do 

you think I'm missing an applicant in the Southeast 

or -- 

A. No.  You got them all. 

Q. Okay.  That's what I thought.  Other than what 

you've already told me about these applicants in the 

Southeast, is there any other items that you, based on 

your review, believe they were missing or deficient in 

their application?

MR. ELLIOTT:  Object to form. 

THE WITNESS:  In the Southeast?  

BY MR. LOMBARD:

Q. The Southeast.  I know you may have opinions 

about others and that is what it is.  I want to focus 
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right now on the Southeast.  

A. None.  No, not that I can recall. 

Q. Now, as I understand, you have issues with 

other applicants in other regions; is that right?  That 

you think they didn't meet certain requirements? 

A. Yes. 

Q. Okay.  You'd agree with me that the 

application submitted by Miller was for the Southeast 

region license, correct? 

A. Yes. 

Q. Okay.  And to just kind of level set us, at 

the time the application was submitted, the Department 

was accepting applications to grant five licenses, 

correct? 

A. Yes. 

Q. And at the time, those five licenses were one 

in each of five regions, correct? 

A. Yes. 

Q. Okay.  You'd agree with me that if you submit 

for the Southeast region, you are not competing with an 

applicant from the Northwest region? 

A. Yes. 

Q. Or another region outside the Southeast? 

A. Yes. 

Q. And I'm going to ask it just so I know for 
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trial, but what other applicants in other regions do you 

have issues with?  Meaning, that you think they were 

deficient in some way? 

A. Just the few that -- when you say -- all 

right.  When you say that they were -- a few that come 

to mind, one would be Knox Farms. 

Q. Who else? 

A. One would be Sur- -- Alpha Foliage, which 

I believe is Surterra, correct?  

Q. Okay.  Anybody else? 

A. I have -- can we go off the record?  

Q. No, we're on the record.  

A. No, I said can we go off the record for a 

moment?  

MR. LOMBARD:  I suppose. 

(Discussion off the record.)  

BY MR. LOMBARD:

Q. So you identified in other regions applicants 

that you felt were deficient in some way to include 

Knox, Alpha Surterra, and I think in your pleadings and 

what's been filed, you all have identified Plants of 

Ruskin as well, correct? 

A. Yes. 

Q. Let's take Knox.  What is the deficiency in 

Knox's application? 
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A. Again, the cultivation, processing, and 

dispensing experience. 

Q. Because the individuals weren't hired or 

because they didn't identify individuals that had that 

experience? 

A. They did not conform to 381.986, nor the rule. 

Q. All right.  Let me ask it this way.  The 

persons that were identified in the application by Knox, 

do you know whether they had the requisite -- strike 

that. 

In the Knox application, the persons 

identified by Knox, did they have cultivation, 

processing, and dispensing experience? 

A. I wouldn't know that. 

Q. Okay.  Have you read the Knox application? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  I think part of, yes, what 

I could read out of it, whatever was redacted. 

BY MR. LOMBARD:

Q. Other than cultivation, processing, and 

dispensing, where else do you believe Knox was 

deficient? 

A. He was deficient -- that we've learned at this 

point, that his initial application was illegible and 

not readable and was allowed more time to submit an 
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application. 

Q. Okay.  Other than that, anything else? 

A. Again, the hiring of a medical director.  

I don't think that that's part of the scenario and I -- 

Q. Okay.  

A. And if you want to make it easier, we can make 

that all-inclusive in one thing. 

Q. Okay.  Anything else by Knox? 

A. I think -- and we're talking about one 

specific thing other than what's listed in my argument, 

but there's the reference to the bond. 

Q. Okay.  And you'd agree with me the bond is 

a -- was something that they had to tender after they 

were approved and licensed? 

A. That is correct. 

Q. Okay.  

A. Well, it -- but it also depended on if you 

didn't do it, your license was revoked. 

Q. Right.  And your contention there on the bond 

is that they should have -- 

A. It was late. 

Q. Okay.  Have you read the rule on the bond? 

A. Yes, sir. 

Q. It doesn't say 5:00 p.m., does it? 

A. It says business day. 
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Q. It's close of business day? 

A. Excuse me?  

Q. It says close of the business day? 

A. Business day, yes. 

Q. It doesn't say 5:00 p.m. like the application 

portion of the rule talks about 5:00 p.m., correct? 

A. The application part says 5:00 p.m. 

Q. Yeah, that was a bad question.  Yeah.  The 

portion of the rule that provides the deadline for the 

application expressly says 5:00 p.m., right? 

A. Yes.  

MR. ELLIOTT:  Object to the form, but go 

ahead. 

BY MR. LOMBARD:

Q. And the portion of the rule that deals with 

submission of the bond does not specifically say 

5:00 p.m.? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  Yes. 

BY MR. LOMBARD:

Q. Okay.  Do you know when that bond was 

submitted by Knox? 

A. From what I understand, it was after 5:00 p.m. 

Q. Okay.  And when you say "from what 

I understand," from where do you understand that it was 
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submitted after 5:00 p.m.? 

A. Based on the testimony of Christian Bax. 

Q. And are you aware of that issue being rejected 

by an administrative law judge, that argument?

MR. ELLIOTT:  Object to the form. 

THE WITNESS:  Am I aware that that was 

rejected? 

BY MR. LOMBARD:   

Q. Rejected.  That that argument, that it was 

late, are you aware that's been rejected? 

A. Yes. 

Q. All right.  By an administrative law judge?

A. Yes. 

Q. Plants of Ruskin, as I understand, your issue 

with Plants of Ruskin has to do with the amount of the 

check that they tendered for the application fee, 

correct? 

A. Yes. 

Q. It was short -- the numbers were inverted? 

A. Yes. 

Q. So instead of -- I forget the exact number, 

but so assuming it was supposed to end in $63, it ended 

in like $36, something like that? 

A. That was correct, yes.  

Q. Were those the right numbers?
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A. Those were the right numbers 60,0063. 

Q. Occasionally something sticks.  And the 

Department afforded them an opportunity to submit the 

difference between the correct number and the number 

they submitted? 

A. Yes. 

Q. That's your issue there.  Any other issue with 

Plants of Ruskin? 

A. No. 

Q. Do you have a relationship with any current 

licensees? 

A. We all made relationships when we were up 

there, yes. 

Q. Do you have a work relationship with any of 

the current licensees? 

A. No. 

Q. Are you under contract with any of the current 

licensees? 

A. No. 

Q. Knox, Alpha Surterra, Plants of Ruskin, did 

I capture -- did we capture all the applicants from the 

other regions with which you take -- with which you 

claim that there's an issue with their applications? 

A. Those are the only ones I really paid 

attention to.  I'm not sure if other ones have issues or 
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not. 

MR. LOMBARD:  Let's take a five-minute break 

because I think I'm going to shortcut this, so let 

me look through some materials.  

(Recess taken at 11:20 a.m. until 

11:36 a.m.) 

MR. LOMBARD:  So I don't have any other 

questions of Mr. Ardizzone at this time, but I want 

to caveat the record.  We received yesterday a 

proposed amended, a third amended -- I forget what 

number -- complaint and so I have not had adequate 

time to study that or determine whether any 

additional discovery of this witness would be 

necessary.  

So we may disagree, but I'm reserving, 

for the record, obviously, the right to have to 

take his deposition on whatever those differences 

are in that complaint.  I know plaintiff has a 

different perspective on that.  

MR. ELLIOTT:  Yeah.  And my perspective on it 

is that the issues raised in your motion and in the 

amended complaint as to MMTC has been on the table 

and on notice for all the parties, the change in 

the law, and that you're welcome to ask 

Mr. Ardizzone questions now as to, you know, that 
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if you'd like, but I understand your position as 

well. 

MR. LOMBARD:  Okay.  So with that, as far 

as -- I don't have any other questions.  I don't 

know if your lawyer does. 

MR. ELLIOTT:  Yeah, just a quick couple of 

follow-ups.  

CROSS EXAMINATION 

BY MR. ELLIOTT: 

Q. You were testifying most recently and asked 

questions about deficiencies in the other applications 

both in the Southeast region and otherwise, and you went 

through those, correct? 

A. Yes. 

Q. And that was just based from your memory as 

you sit here, correct? 

A. Yes. 

Q. During the break, were there any other types 

of deficiencies existing in some of the applications 

that you recalled? 

A. The only other deficiency I remember, and I'm 

not sure if I stated it or not, would have been the 

certified financials with Costa.  I don't know if we 

included that in there or not. 

Q. Okay.  And then earlier sometime in the 
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deposition this morning, you were mentioning things that 

the Department of Health allowed to come through the 

process even though you know something wasn't timely or 

something wasn't done properly, but they allowed those 

matters to go forward, but they did not accept your 

application.  

Do you recall another one where there was an 

application that was submitted or logged in untimely? 

A. Only that we found through discovery later on, 

which would have been the application for Razbuton 

that's time-stamped 5:01 p.m. 

MR. ELLIOTT:  Okay.  That's all I have. 

REDIRECT EXAMINATION

BY MR. LOMBARD:

Q. Just a quick follow-up on Razbuton.  

Mr. Ardizzone, as you sit here today -- well, 

you wouldn't know whether Razbuton's application was 

actually received by the Department before 5:00 or by 

5:00, but stamped by the clerk at 5:01, correct?  You 

understand the question? 

A. No.  

Q. Sure.  So you said that you believe 

Razbuton -- R-A-Z-B-U-T-O-N, I think is how it's 

spelled -- their application was time-stamped by the 

agency clerk at 5:01, right? 
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A. That is what's indicated. 

Q. Okay.  But you don't know if that application 

was actually in the clerk's hands before 5:00? 

A. I was not present.

Q. Okay.  So when you say that you remember one 

more that was late but was accepted, the only basis you 

have as you sit here today for that is that you've seen 

the timestamp that shows 5:01 for Razbuton, but you 

otherwise wouldn't know if that application was actually 

in the physical possession of the agency before 5:01, 

right? 

MR. ELLIOTT:  Object to form. 

THE WITNESS:  I wouldn't know if it was with 

the agency clerk prior to 5:01. 

MR. LOMBARD:  Okay. 

THE WITNESS:  I wasn't there. 

MR. LOMBARD:  That's all I have. 

MR. ELLIOTT:  Okay.  

MR. LOMBARD:  Read or waive?  

MR. ELLIOTT:  I'd suggest you read the 

deposition and make sure it's correct.

MR. LOMBARD:  He'll read.

MR. ELLIOTT:  He'll read.

(The deposition was concluded at 

11:40 a.m.) 
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CERTIFICATE OF OATH

STATE OF FLORIDA )

COUNTY OF LEON )

I, TRACY FINAN, Registered Professional Reporter, 

Florida Professional Reporter, Notary Public, State of 

Florida, certify that ANTHONY ARDIZZONE, personally appeared 

before me on the 13th day of September, 2018, and was duly 

sworn.

Signed this 14th day of September, 2018.  

________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633

    Commission Expires:  January 8th, 2019



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MILLER & SON V DOH

ACCURATE STENOTYPE, INC.

ANTHONY ARDIZZONE - 09/13/2018 101

CERTIFICATE OF REPORTER

STATE OF FLORIDA )

COUNTY OF LEON )
 

I, TRACY FINAN, Registered Professional
Reporter, Florida Professional Reporter, do hereby certify 
that I was authorized to and did stenographically report at 
the time and place therein designated the foregoing deposition 
of ANTHONY ARDIZZONE; that a review of the transcript WAS 
REQUESTED; and that the foregoing pages numbered 1 through 99 
are a true record of my stenographic notes.
  

I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
relative or employee of any of the parties' attorney or 
counsel connected with the action, nor am I financially 
interested in the action.

DATED this 14th day of September, 

 
_______________________________
TRACY FINAN, RPR, FPR
Registered Professional Reporter
Florida Professional Reporter
reportertrace@gmail.com 
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SEPTEMBER 14TH, 2018 
READ AND SIGN LETTER TO: 

ANTHONY ARDIZZONE
C/O TIMOTHY B. ELLIOTT, ESQ.  
tim@smithlawtlh.com 
SMITH & ASSOCIATES
3301 Thomasville Road, Suite 201
Tallahassee, FL 32308 
Phone: (850) 297-2006 
 
IN RE: MILLER & SON V DOH 
CASE NO.:  16-0700  

Please take notice that on 09/13/2018, you gave a deposition 
in the above cause.  At that time, you did not waive your 
signature.
 
Please make arrangements with Accurate Stenotype Reporters to 
exercise your right to read and sign the transcript by calling 
(850) 878-2221.  Please execute the Errata Sheet, which can be 
found at the back of the transcript, and supply it to the 
address below for distribution to all parties.

If you do not read and sign the deposition within a reasonable 
time, per rule and procedure, the original may be filed with 
the Clerk of the Court, and your reading and signing may be 
considered waived.
 
If you wish to waive your signature now, please sign
your name in the blank at the bottom of this letter
and return it to the address listed below.
 
Very truly yours,

______________________________
TRACY FINAN, RPR, FPR, CCR (Georgia)
ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE
TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 

I do hereby waive my signature. 

_______________________________
ANTHONY ARDIZZONE  
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Minion: 
To prolBct, promotll & ~ the heallh 
of all people In FbXle 111rough lntagratad 
atale. couiey & ODIT1llUllly elb1s. HEALffi 

Vision: To be the Hutillllt 81111 In Ille Nation 

July 16, 2015 

Certified Mail No.: 7013 2630 0001 8621 5337 

Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 

Rick Scott 
Governor 

.lohn H. Ann8tnlng, MD, FACS 
State Surgeon General & Seae!aly 

RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 

Dear Mr. Miller. 

The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1 ), of the Florida Administrative Code, an initial application 
fee of $60,063.00 Is required at the time of submittal of an application. In addition, subsection (5) 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approval" and all 
required exhibits and supporting documents be delivered •no later than 5:00 p.m. (Eastern Time), 21 
calendar days after the effective date" of the rule. 

Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Cieri<:, as specified in Rule 64-4.002, of the 
Florida Administ.rstive Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a "jump drive" was flied with the Agency Cieri<: on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit B). Additional 
materials on a "jump drive" and an additional checl< in the amount of $60,063.00, was received by the 
Agency Cieri< on July 10, 2015 at 3:57 p.m. (Exhibit C). 

The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reviewing your submission, it will be returning both checks in the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated In the attached Notice 
of Rights. 

Patricia Nelson 
Director 

Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, PA 

Flortd• Department of "-Ith 
Oltlce of Compaaiona18 Use 
4052 Bald Cyprass Way 
Tallahmee, Fl 32399-3265 
PHONE: 850/245-4657 •FAX 850/245-4748 

-.Plorldatt..ith.acw 
TWITTER:HealthyFlA 

FACEBOOK:Fl.Depaltmentofllth 
YOUTIJBE:Wl 

FllCKR: Healthyfla 
PINTEREST: HeallhyAa 



NOTICE OF RIGHTS 

A party whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.lhe Agency Clerk's facsimile number is (850) 413-8743. 

Mediation is not available as an alternative remedy. 

The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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SENDER. COMPLETE THIS SC:CTION 

• ~ ltama 1, 2, and S. Also complete 
lt8m 4 If Restricted Dellv.y Is desired. 

• Print your name and address on the l'8Y8l88 
ao that we can 1"811.m the card to you. 

• Attach this card to the back of the mallplece, 
or on the front If space permits. 

1. Mkff Addnieaed lo: 

Ed Miller··&··Sonsrlnc· 
6020 SW Ma.rtin Hwy. 
Palm City, FL 34990 

t.:O\H•l£ Tl Tiii~ $LCTION ON ()[i/~'[Rr 

A. 8lgnaUn 

x 
a RecelY9d by ( Ptt'll«l 1*me) I c. Olt8 °' Oelwly 

D. la cWvety ~ dllrenJnt from Item 1? 0 '!)I. 
If YES, em.rclellwty lldct.a beloW: ~ 

7013 2630 0001 8621 5337 

I PS Fonn 3811, F-ebruary 2004 ~15401 



EDWARD B. COHEN. ESQ 
tcohe:nCi'cohcnkotJer.com 

MICHAEL I. KOTLER. ESQ 
mkotJer@coht nkoder com 

DAVID C. KOTLER. ESQ 
54 SW Boca Ralon Boulevard, Boca Raton, FL 3::1432 • Office: 561.Jlil-!ICiOO • Fax: 5lil-3lil-!1770 dkolle1'@'Cohrnkotle1 com 

VIA E-MAIL AT 
AMANDA.BUSH@FLHEALTH.GOV AND 
CERTIFIED MAIL - RETURN RECEIPT 
NO 70151520000337425412 
USPS TRACKING NO 
9590 9401 001 7 5205 7700 61 

Amanda Bush, Esquire 
Florida Department of Health 
2585 Merchants Row Boulevard 
Tallahassee, Florida 32399 

Re: Edward Miller and Son, Inc. 

www.CohcnKotler.com 

September 21, 2015 

VIA E-MAIL AT 
CHRISTJANBAX@FLHEALTHGOV AND 
CERTIFlED MAIL - RETURN RECEIPT 
NO. 7015 1520 0003 3742 5528 
USPS TRACKING NO 
9590 9401 001 7 5205 7700 78 

Mr. Christian Bax, Director 
Office of Compassionate Use 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 

Application under the Compassionate Medical Marijuana Act of2014 

Dear Ms. Bush and Mr. Bax: 

Please allow this correspondence to illustrate the concern of my client, Edward Miller and 
Son, Inc. (hereinafter "Miller"), which was eligible to make application under the Compassionate 
Medical Marijuana Act of2014. By way of background, Miller was provided misinformation in 
regard to the permissible timing for the submission ofits application and ultimately. by way ofletter 
dated July 16, 2015. its application was not accepted based on "untimely filing". 

My client has patiently waited over the past several weeks for the scoring process to take 
place so that a candidate best qualified to serve the needs of patients in Florida could be selected. 
As Miller is located in the Southeast Region, a public records request was made of Southeast Region 
applicants. Upon review, it unfortunately appears that none of the applicants in the Southeast Region 
will meet even the initial criteria to be selected as a license holder. A review of the applications fails 
to show any applicants which on their own demonstrate compliance with SB 1030 and Rule 64-4. 
The structures chosen by the applicants merely show a contracting scheme impermissible by the law 
and associated rule and demonstrate that many of the applicants do not have the structure in place 
and are relying upon outside contractors to complete core functions which the applicant and its 
employees must currently be able to undertake. Many of the applications show intent to take action 
in the future. again through hiring employees or agents to be determined. 

' I 
I 
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Amanda Bush, Esquire 
Mr. Christian Bax 
September 21, 2015 
Page Two 

Upon initial review, it is our belief that the Committee will determine that as a threshold 
matter there are no entities which are capable of being scored against each other and that a re
opening of the applicant pool for the Southeast Region should take place. Our belief is that the 
Department of Health is authorized to re-open the applicant process and should do so. My client 
appreciates your attention to this request. 

Very truly yours, 

David Kotler 

DK/sm 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 

EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 

THE DEPARTMENT’S MOTION FOR JUDGMENT 
ON THE PLEADINGS AND SUPPORTING MEMORANDUM OF LAW 

Pursuant to Florida Rule of Civil Procedure 1.140, Defendant State of Florida, Department 

of Health, moves for judgment on the pleadings in its favor, as this matter has become moot: the 

relief requested by Plaintiff Edward Miller & Son, Inc., cannot be granted.  Because the matter is 

moot, (1) Miller’s Second Amended Complaint for Declaratory Relief fails to state a cause of action 

and (2) the Court lacks subject-matter jurisdiction over this matter.   

I. Introduction 

In this proceeding, Miller seeks a judgment declaring that pursuant to chapter 2016-123, 

section 3(2), Laws of Florida, Miller was and is entitled to be a dispensing organization (DO) of 

medical marijuana under section 381.986, Florida Statutes (2015), and applicable rules.  Second 

Am. Compl. at 15 & ¶ 59.  Miller alternatively asks the Court to order the Department to consider 

on the merits Miller’s 2015 application for DO licensure.  Second Am. Compl. at 15. 

But the Court cannot grant the relief Miller seeks.  Miller initiated this action in March 

2016.  See Compl.  The operative complaint (Miller’s Second Amended Complaint for Declaratory 

Relief) was filed January 3, 2017.  See Second Am. Compl.  As made clear in its complaint, Miller 

seeks a DO license under section 381.986, Florida Statutes (2015), not licensure as a medical 
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marijuana treatment center (MMTC) under Florida’s current medical-marijuana statute.  See 

Second Am. Compl. passim. 

Because the DO licensing laws have been repealed and DOs are no longer authorized by 

law, Miller lacks a bona fide, actual, present need for declaratory relief.  The requested relief, if 

granted, would be useless—that is, have no effect—instead serving merely as an impermissible 

advisory opinion.  This means that Miller fails to state a cause of action and the Court lacks subject-

matter jurisdiction.  Accordingly, the Court must enter judgment on the pleadings in the 

Department’s favor. 

II. Background 

A. The 2014 DO Law 

Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the Florida 

Legislature legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for 

qualified patients who suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; 

Second Am. Compl. ¶ 7.  The DO Law, codified as amended at section 381.986, Florida Statutes, 

and other statutes, directed the Department to authorize five DOs to serve Florida’s medical-

cannabis patients, see § 381.986(5)(b), Fla. Stat. (2014); Second Am. Compl. ¶ 8.  The DO Law 

included several requirements each applicant needed to meet to be eligible for DO licensure.  See, 

e.g., § 381.986(5)(b), Fla. Stat. (2014). 

The DO Law also empowered the Department to adopt rules to implement the DO Law.  

See § 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and 

formally adopted detailed rules implementing the application, selection, and regulatory processes 

for DOs.  See Fla. Admin. Code Ch. 64-4 (2015); Second Am. Compl. ¶¶ 12, 13.  The rules include 

an application form to be completed per the detailed instructions in the rule text and in the 

application form itself.  See Fla. Admin. Code R. 64-4.002 (2015); Second Am. Compl. ¶ 13.  The 



rules also included a scorecard that DO-application evaluators would use when scoring DO 

applications.  See Fla. Admin. Code R. 64-4.002(5)(a)-(b) (2015).  The DO application and DO 

scorecard track the DO Law and other rules the Department promulgated pursuant to the DO Law.  

See Fla. Admin. Code R. 64-4.002 (2015). 

On the day DO applications were due, July 8, 2015, see Fla. Admin. Code R. 64-4.002(5), 

Miller delivered a DO application to the Department that was stamped received as of 5:27 p.m.  

Second Am. Compl. ¶ 29.  Miller delivered its DO-application fee the next day, July 9, 2015.  

Second Am. Compl. ¶ 29.  The Department determined Miller’s DO application to be untimely 

delivered and accordingly did not review, evaluate, and score the DO application.  Second Am. 

Compl. ¶ 30.  By letter dated July 16, 2015, the Department notified Miller that its application was 

rejected as untimely submitted.  Second Am. Compl. ¶ 30. 

Miller later initiated this action, seeking DO licensure pursuant to chapter 2016-123, 

section 3(2), Laws of Florida.  Second Am. Compl. at 15 & ¶¶ 52–59.  In pertinent part, chapter 

2016-123, section 3(2) provides, 

If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 

Ch. 2016-123, § 3(2), Laws of Fla.  As chapter 2016-123 took effect on March 25, 2016, see ch. 

2016-123, § 5, Laws of Fla., the 2015 version of section 381.9861 applied to applicants seeking 

DO licensure under chapter 2016-123, section 3(2). 

1 As section 381.986 was not amended in 2015, the 2015 version of that statute is identical to the 
2014 version of the statute.  Therefore, this motion’s references to the “DO Law” also apply to the 
2015 version of section 381.986. 



B. The 2017 Law 

In a 2017 special session, the legislature amended section 381.986 (the 2017 Law).  Ch. 

2017-232, § 3, Laws of Fla.  As explained below, the 2017 Law repealed the DO Law in its entirety.  

See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law provided for former DOs to receive MMTC 

licenses upon meeting certain statutory requirements2: 

[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 

§ 381.986(8)(a)1, Fla. Stat. (2017). 

The 2017 Law includes many requirements each applicant needs to meet to be eligible for 

MMTC licensure.  See, e.g., §§ 381.986(8), -(9), Fla. Stat. (2017).  But the statutory requirements 

under the 2017 Law are different and much more numerous than those imposed by the DO Law.  

Compare § 381.986, Fla. Stat. (2014), with § 381.986, Fla. Stat. (2017).  For example, the 2017 

Law contains requirements regarding MMTCs’ pesticide use, edibles, chemicals used in 

processing, compliance with state and federal waste-management laws, testing for potency and 

contaminants, product labeling, security plans, and product transportation.  See §§ 381.986(8)(e)6, 

381.986(8)(e)8, 381.986(8)(e)9, 381.986(8)(e)10.b, 381.986(8)(e)10.c, 381.986(8)(e)10.d, 

381.986(8)(e)10.f, 381.986(8)(f), 381.986(8)(g), Fla. Stat. (2017).  The DO Law contained no such 

requirements.  See generally § 381.986, Fla. Stat. (2014).  The 2017 Law also requires each 

applicant to submit a “diversity plan” that promotes and ensures involvement of minority persons, 

minority business enterprises, and veteran business enterprises in ownership of, management of, 

and employment with MMTCs.  See §§ 381.986(8)(b), 381.986(8)(b)10, Fla. Stat. (2017).  The 

2 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 



DO Law contained no such requirement.  See generally § 381.986, Fla. Stat. (2014).   

Miller does not allege in its complaint—nor could it truthfully allege—that it has requested 

or applied for MMTC licensure or submitted the application fee for MMTC licensure. 

III. Judgment on the pleadings must be granted where the plaintiff fails to state a cause of 
action or the court lacks subject-matter jurisdiction. 

Florida Rule of Civil Procedure 1.140(c) authorizes motions for judgment on the pleadings.  

A court must grant a motion for judgment on the pleadings where, treating the facts alleged in the 

complaint as true, the moving party is entitled to judgment as a matter of law.  See, e.g., Kahn v. 

Am. Heritage Life Ins. Co., 975 So. 2d 589, 590 (Fla. 1st DCA 2008).  Under rule 1.140(c), the 

Department may move for judgment on the pleadings, as the pleadings are closed.   

The defense of failure to state a cause of action may be raised by motion for judgment on 

the pleadings or at the trial on the merits.  Fla. R. Civ. P. 1.140(h)(2).  The defense of lack of 

subject-matter jurisdiction may be raised at any time.  Id.  A plaintiff fails to state a cause of action 

where the defect or facts defeating the claim appear on the face of the complaint.  See, e.g., 

Neuteleers v. Patio Homeowners Ass’n, 114 So. 3d 299, 301 (Fla. 4th DCA 2013) (citing Hawkins 

v. Williams, 200 So. 2d 800, 802 (Fla. 1967)), receded from on other grounds, Condo. Ass’n of La 

Mer Estates v. Bank of N.Y. Mellon Corp., 137 So. 3d 396 (Fla. 4th DCA 2014).  Where a trial 

court lacks subject-matter jurisdiction, the court lacks the power to hear and determine a cause.  

See, e.g., Cunningham v. Std. Guaranty Ins. Co., 630 So. 2d 179, 181 (Fla. 1994). 

IV. Legal Standard for Declaratory Relief 

Longstanding Florida law requires a party seeking declaratory relief to show that, among 

other things, 

there is a bona fide, actual, present practical need for the declaration; that 
the declaration should deal with a present, ascertained or ascertainable state 
of facts or present controversy as to a state of facts; . . . and that the relief 
sought is not merely the giving of legal advice by the courts or the answer 



to questions propounded from curiosity. These elements are necessary in 
order to maintain the status of the proceeding as being judicial in 
nature and therefore within the constitutional powers of the courts. 

May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).   

If a bona fide, actual, present need for declaratory relief cannot be established, the court 

lacks subject-matter jurisdiction.  See, e.g., id.; see also, e.g., Martinez v. Scanlan, 582 So. 2d 

1167, 1170 (Fla. 1991) (“[T]here must be a bona fide need for such a declaration based on present, 

ascertainable facts or the court lacks jurisdiction to render declaratory relief.”).  Thus, where “the 

question posed for adjudication is moot or premature, . . . the proceeding is not judicial in nature 

and therefore not properly within the compass of the Declaratory Judgments Act.”  Ashe v. City of 

Boca Raton, 1343 So. 2d 122, 124 (Fla. 2d DCA 1961). 

Declaratory Relief may not be granted where the issues presented are moot, or no longer 

“live.”  See, e.g., DeHoff v. Imeson, 15 So. 2d 258, 259 (Fla. 1943); Montgomery v. Dep’t of Health 

& Rehab. Servs., 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).  This is because “[i]t is the function 

of a judicial tribunal to decide actual controversies by a judgment which can be carried into 

effect, and not to give opinions on moot questions, or to declare principles or rules of law 

which cannot affect the matter in issue.”  Montgomery, 468 So. 2d at 1016 (emphasis added).  

Therefore, a plaintiff seeking declaratory relief must show that some useful purpose will be served 

by such relief—that is, that the relief will have an actual effect.  See Mountain v. Nat’l Airlines, 74 

So. 2d 574, 576 (Fla. 1954). 

An issue is moot when “a judicial determination can have no actual effect.”  Godwin v. 

State, 593 So. 2d 211, 212 (Fla. 1992) (citation omitted).  A case that was once ripe becomes moot 

where, by a change in circumstances prior to the court’s decision, an intervening event makes it 

impossible for the court to grant the plaintiff any effectual relief.  See, e.g., Montgomery, 468 So. 

2d at 1016.  Put differently, mootness exists where any eventual determination would have no 



effect on the parties.  Id.   

V. Argument 

This Court must enter judgment on the pleadings in the Department’s favor, as the issues 

Miller raises have become moot, making it impossible for the Court to grant Miller any effectual 

relief.  Miller lacks a bona fide, actual, present need for declaratory relief.  The Court therefore 

lacks subject-matter jurisdiction. 

A. DOs are no longer authorized by law. 

As stated in its Second Amended Complaint, Miller requests a judgment declaring that 

pursuant to chapter 2016-123, section 3(2), Laws of Florida, Miller was and is entitled to be a DO 

under section 381.986, Florida Statutes (2015), and applicable rules or, alternatively, a judgment 

ordering the Department to consider Miller’s 2015 DO application on the merits.  Second Am. 

Compl. at 15.  The Court may not grant Miller’s requested relief, as the DO Law and rules have 

been repealed and DOs are no longer authorized by law.  The Department, as a creature of statute, 

has no legal authority to issue DO licenses or consider 2015 applications for DO licensure. 

Chapter 2017-232, Laws of Florida (the session law that enacted the 2017 Law), provides, 

“Section 381.986, Florida Statutes is amended to read: (Substantial rewording of section.  See s. 

381.986, F.S., for present text.)”  Ch. 2017-232, § 3, Laws of Fla.  “[W]hen the legislature makes 

a complete revision of a subject it serves as an implied repeal of earlier acts dealing with the same 

subject unless an intent to the contrary is shown.”  Oldham v. Rooks, 361 So. 2d 140, 143 (Fla. 

1978).   

Although repeal by implication is not favored, a general law may be 
impliedly repealed, in part or in whole, by a subsequently enacted general 
law, where it appears that there is an irreconcilable conflict between the two 
or that the later enactment was clearly intended to prescribe the only rule 
that should govern the area to which it is applicable or that the later act 
revises the subject matter of the former. 



Alvarez v. Bd. of Trs. of City Pension Fund for Firefighters & Police Officers in the City of Tampa, 

580 So. 2d 151, 153 (Fla. 1991).  “An irreconcilable conflict exists between two statutes when 

there is a positive repugnancy between them or . . . they cannot mutually coexist.”  Leahy–

Fernandez v. Bayview Loan Serv., LLC, 159 F. Supp. 3d 1294, 1300 (M.D. Fla. 2016).   

Here, the 2017 Law and prior versions of section 381.986 do not and cannot mutually 

coexist.  “No question of repeal by implication is involved because the [2017 Law] shows upon its 

face that its purpose was to revise the entire subject by substituting the [2017 Law] for the [DO 

Law].”  Crichlow v. Md. Cas. Co., 156 So. 440, 445–46 (Fla. 1933).  In addition to authorizing 

MMTCs instead of DOs, the 2017 Law provides for an entirely new and different regulatory 

framework than that set forth in the DO Law.  The new framework imposes numerous requirements 

regarding: 

• pesticide use, § 381.986(8)(e)6, Fla. Stat. (2017); 

• edibles, §§ 381.986(8)(e)8, 381.986(8)(e)9, Fla. Stat. (2017); 

• chemicals used in processing, § 381.986(8)(e)10.b, Fla. Stat. (2017); 

• compliance with state and federal waste-management laws, 
§ 381.986(8)(e)10.c, Fla. Stat. (2017); 

• testing for potency and contaminants, § 381.986(8)(e)10.d, Fla. Stat. (2017); 

• product labeling, § 381.986(8)(e)10.f, Fla. Stat. (2017); 

• security plans, § 381.986(8)(f), Fla. Stat. (2017);  

• product transportation, § 381.986(8)(g), Fla. Stat. (2017);   

• the requirement to submit the diversity plan described above, 
§ 381.986(8)(b)10, Fla. Stat. (2017); and 

• provision for use of full-strength-THC medical marijuana by qualified patients 
with a broader range of illnesses and conditions than was authorized by prior 
laws, § 381.986(1)(f), Fla. Stat. (2017). 

The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 



many more changes and provision for many more MMTC licenses to be issued than the number 

of DO licenses previously allowed, compare § 381.986(8)(a)1–2, Fla. Stat. (2017), with 

§ 381.986(5)(b), Fla. Stat. (2014).  The 2017 Law includes preferences for certain disadvantaged 

businesses applying for MMTC licensure, while the DO Law contained no preferences.  Compare 

§ 381.986(8)(a)2.b–c, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  The 2017 Law 

temporarily limits the number of dispensing facilities allowed per MMTC, while the DO Law 

contained no limit.  Compare § 381.986(8)(a)5, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  

The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 

many more changes, including changes to those portions of 381.986 that apply to patients and 

physicians.  These changes show the legislature’s intent to revise the entire medical-marijuana 

regulatory framework by substituting the 2017 Law for the DO Law—that is, to repeal the DO 

Law.3 

As a matter of law, the repeal of the DO Law resulted in a legislative repeal of the 

Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 

authorizing statute was no longer in effect.  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 

50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 

automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 

not meaningfully ‘exist.’ ” (citations omitted)). 

Moreover, in a licensing proceeding, the tribunal must apply the law in effect when the 

final determination on licensure is made, not the law in effect when the application is submitted.  

See, e.g., Lavernia v. Dep’t of Prof’l Regulation, Bd. of Med., 616 So. 2d 53, 53–54 (Fla. 1st DCA 

1993) (“Florida follows the general rule that a change in a licensure statute that occurs during the 

3 These changes also show that chapter 2016-123, Laws of Florida, has been repealed as well. 



pendency of an application for licensure is operative as to the application, so that the law as 

changed, rather than as it existed at the time the application was filed, determines whether the 

license should be granted.”); Bruner v. Bd. of Real Estate, Dep’t of Prof’l Regulation, 399 So. 2d 

4, 5 (Fla. 5th DCA 1981).   

Here, in 2018, the Court must apply the 2018 version of section 381.986, Florida Statutes 

(which is identical to the 2017 Law except for one provision that does not affect this proceeding).  

Compare § 381.986(8)(a)2.b, Fla. Stat. (2018), with 381.986(8)(a)2.b, Fla. Stat. (2017).  The 2018 

version of section 381.986, like the 2017 Law, authorizes licensure of MMTCs, but not DOs.  See 

§ 381.986, Fla. Stat. (2018).  Similarly, article X, section 29 of the Florida Constitution (the 

medical-marijuana amendment) grants the Department power to register MMTCs, but not DOs.  

See generally art. X, § 29, Fla. Const.  Indeed, there is no law currently in effect that authorizes 

DO licensure or authorizes a DO to cultivate, process, and dispense medical marijuana.  

Additionally, and as alleged in the complaint, see generally Compl., the DO application Miller 

submitted in 2015 addressed only the DO Law’s requirements for DO licensure, not the 2017 

Law’s requirements for MMTC licensure, as MMTCs were not contemplated by any law in 2015.  

And because the 2017 Law’s MMTC requirements are different than the DO Law’s DO 

requirements, Miller’s application could not possibly render Miller eligible for MMTC licensure. 

Simply stated, DO licenses are no longer authorized by any law, as the law authorizing 

DOs was repealed.  Now, under the 2017 Law, only MMTCs—not DOs—can be authorized to 

cultivate, process, and dispense medical marijuana.  See generally § 381.986, Fla. Stat. (2017).  

Miller does not seek or allege it is entitled to licensure as an MMTC.  There is no allegation (and 

none could be truthfully pleaded) that Miller has requested licensure from the Department as an 

MMTC under the 2017 Law.  Miller simply alleges a right to a DO license under a now-repealed 



law.   

B. Because DOs are no longer authorized by law, Miller fails to state a cause of action and 
the Court lacks subject-matter jurisdiction. 

A judgment on the pleadings in the Department’s favor is required here.  The issues Miller 

raises have become moot, making it impossible for the Court to grant Miller any effectual relief, 

see Montgomery, 468 So. 2d at 1016.  DOs are no longer authorized by law.  And courts may not 

order parties to do something unlawful, useless, or impossible.  See, e.g., Kaiser Steel Corp. v. 

Mullins, 455 U.S. 72, 77 (1982); Reliable Salvage & Towing, Inc. v. One 55' Californian, Case 

No. 2:13-cv-248-FtM-29UAM, 2013 WL 1216337, at *2 (M.D. Fla. July 15, 2013) (stating that 

court will not order party to produce witnesses party does not control); Sowell v. GEICO Casualty 

Ins. Co., Case No. 3:12cv226/MCR/EMT, 2013 WL 11521846, at *2 (N.D. Fla. May 28, 2013) 

(stating that court will not order party to produce documents party does not possess); de Pasquale 

v. Rolex Watch U.S.A., Inc., Case No. 87-0802-CIV-DAVIS, 1988 WL 117402, at *2 (S.D. Fla. 

Mar. 15, 1988); Butler v. Coral Volkswagen, Inc., 629 F. Supp. 1034, 1041 (S.D. Fla. 1986) (stating 

that court will not order party to reinstate employee who is physically unable to perform work); 

Myers v. Hawkins, 362 So. 2d 926, 929 (Fla. 1978) (“The courts will not require parties to engage 

in a series of useless acts.”).   

Miller cannot “show that some useful purpose will be served by” the requested relief, see 

Kendrick v. Everheart, 390 So. 2d at 59.  The Court cannot enter a “judgment in [Miller’s] favor 

declaring that [Miller] was and is entitled to be a DO under §381.986 and applicable rules [or] in 

the alternative, ordering the Department to consider [Miller’s 2015] application [for DO licensure] 

on its merits,” Second Am. Compl. at 15.  Thus, Miller lacks a bona fide, actual, present need for 

declaratory relief and fails to state a cause of action, and the Court lacks subject-matter jurisdiction. 

  



VI. Conclusion 

For the reasons stated above, the Department requests that the Court enter judgment on the 

pleadings in the Department’s favor, plus grant such other relief as the Court deems appropriate.  
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POLICIES, PROCEDURES AND PREFERENCES
FOR ALL CIVIL CASES ASSIGNED TO JUDGE KAREN GIEVERS

SECTION 1 - INTRODUCTION

The Rules of Judicial Administration encourage the speedy, just and 
inexpensive resolution of cases, and impose on the trial court the duty to monitor 
and manage the docket in order to achieve this goal. The following policies and 
procedures, which shall apply to all Leon civil division cases assigned to Judge 
Karen Gievers, are intended to facilitate the just, prompt, and cost effective 
determination of cases, and to encourage courtesy, civility and professionalism in 
all participants.  These policies and procedures are intended to supplement, not 
supplant, the Florida Rules of Civil Procedure, which shall control if there is any 
conflict between the two. 

1.2 - Filing through the portal does NOT transmit the motion or response to 
the Court.  A party transmitting case related documents to the Court must do so 
either by email to Judicial Assistant Underwood (copy to all other parties) or by 
hand delivery (copy to all other parties).

SECTION 2 - MOTION PRACTICE

2.1 - Form and Content - All motions and responses thereto, unless made 
orally during a hearing or trial, shall be in writing.  All motions shall state with 
particularity the grounds therefore and the relief sought.  All motions and responses 
thereto, except those listed in 2.8, shall cite in the body thereof all authorities relied 
upon or shall be accompanied by a memorandum of law.  

2.2 - Summary Judgement Motions - Any motion for summary judgement 
shall contain therein, or by separate statement, a short concise statement of the 
material facts as to which the moving party contends there is no genuine issue to be 
tried.  The statement shall be supplemented by an appendix which shall contain 
copies of the appropriate affidavit(s), portions of depositions, specific 
interrogatories and answers thereto, specific admissions, or other document of 
record relied upon to establish the material fact.
           

The party opposing a motion for summary judgement shall, file and serve a 
response containing a short and concise statement of the material facts as to which 



it is contended there exists a genuine issue to be tried, with an appendix in the 
format set forth above.  All material facts set forth by the moving party that are not 
addressed by the statement in opposition may be deemed to be admitted.

2.3 - Certificate of Good Faith Conference - Before filing any motion, 
except as noted in paragraph C, the moving party shall confer with counsel for the 
opposing party in a good faith effort to resolve the issues raised by the motion, and 
the motion shall contain a statement certifying that the moving party has conferred 
with opposing counsel and that counsel have been unable to agree on the resolution 
of the motion (the “Certificate”).

A.  The term “confer” as used herein, means a substantive 
conversation either in person or by telephone in a good faith effort to resolve the 
motion without court action and does not envision an exchange of ultimatums by 
fax or letter.  Certification that counsel has attempted to confer with opposing 
counsel is not sufficient.  The court may sua sponte deny motions that fail to 
include an appropriate and complete certificate under this section.

B.  The certificate shall set forth the date of the conference, the names 
of the participating attorneys, and the specific results achieved.  It shall be the 
responsibility of counsel for the movant to arrange for the conference. Counsel are 
expected to respond promptly to inquiries and communication from opposing 
counsel.  Repeated failure or refusal of a party or attorney to so confer should be 
set out with specificity in the certificate.  

C.  No conference, therefore no certificate, is required for appropriate 
ex-parte motions, judgment on the pleadings, summary judgement, or other 
dispositive motions.  

D.  A party alleging that a pleading fails to state a cause of action shall 
confer with counsel for the opposing party before moving to dismiss, and, upon 
request of the other party will stipulate to an order permitting the filing of a 
curative amended pleading in lieu of filing a motion to dismiss.

  

2.4 - Motions Decided on Papers and Memoranda - Motions, except those 
for summary judgment, may be considered and decided by the Court on the 



pleadings, the court file, and memoranda, without hearing. Unless otherwise 
directed by the Court, responses in opposition shall be filed within five days after 
service of the motion for discovery disputes, ten days for motions directed to the 
pleadings, and twenty days for motions for summary judgement.  A request for 
additional time shall be made by a motion filed before the date the response is due. 
If a timely response is not filed, the Court may deem the motion uncontested. 
Unless otherwise directed by the Court, the movant may file a reply within ten 
days of service of the response in opposition.

2.5 - Hearings on Motions - Any party who seeks a hearing on a motion shall 
contact the judge’s office to schedule a hearing.  No hearings will be set until after 
a motion is filed with the Clerk of Court, and a copy of the motion has been 
submitted via email to the JA.   All hearing dates will have to be cleared with 
opposing counsel before being confirmed with the Court.  Once a date is cleared 
with opposing counsel and confirmed with the Court, it will be the movant’s 
responsibility to timely produce and distribute a notice of hearing.  A courtesy copy 
should be promptly submitted to the Court.  

2.6 - Telephone hearings -Any attorney desiring to attend a hearing by phone 
should consult with opposing counsel.  [If there is no opposition, no motion is 
required for phone appearance at a routine hearing but the intention to appear 
telephonically must be stated in the notice of hearing].  The party appearing 
telephonically will call Judge Gievers at (850) 606-4312, shortly before the 
appointed time. [If more than one person is appearing telephonically, a conference 
call must be initiated by the party requesting the hearing before calling in for the 
hearing].  

If there is opposition to counsel’s telephonic appearance, counsel shall file a 
written motion as contemplated by Fla. R. Jud. Admin. 2.530.

A motion with good cause shown is necessary for telephonic appearance at a 
lengthy hearing (more than one hour), a hearing involving the taking of testimony 
or a pretrial conference.  

2.7 - Suggestion of Subsequently Decided Authority - A suggestion of
         controlling or persuasive authority that was decided after the filing of the last 

memorandum may be filed at any time prior to the court’s ruling and shall contain 
only the citation to the authority relied upon, if published, or a copy of the 



authority if it is unpublished, and shall not contain argument.

2.8 - Failure to File and Serve Motion Materials - The failure to cite 
authority in the body of the motion, or to file a memorandum within the time 
specified may constitute a waiver of the right thereafter to file such memorandum, 
except upon showing of excusable neglect.  A motion not containing citation to 
authority or unaccompanied by a required memorandum may, in the discretion of 
the Court, be summarily denied.  Failure to timely file a response to the motion 
may result in the pending motion being considered and decided as an uncontested 
motion.

2.9 - Preparation of Orders - In matters in which the Court does not prepare 
its own orders, the Court will direct the prevailing party to prepare an order in 
accordance with its ruling.  Multiple copies and addressed stamped envelopes 
sufficient for all parties shall be submitted with the proposed order or if there are 
no pro se parties, counsel shall submit the proposed order to the Judge’s office (via 
email to the JA) in MSWord.  The party proffering such an order must represent 
that he or she has provided copies to the opposing parties in advance and that they 
have no objection to the form of the order.  If agreement among the parties cannot 
be reached on the form of a proposed order, the Court should be so advised with 
appropriate alternative proposed orders provided.  

2.10 - Materials to be Provided to the Court - A courtesy copy of any motion 
or similar document seeking or contemplating judicial action, should be provided 
to the judge (via email to the JA) no sooner than with its filing with the clerk, and 
no later than two days before the hearing.  [Likewise, for response and replies to 
legal memorandum, and all other documents, which the party considers necessary 
for consideration and determination of the motion or other request for judicial 
action].  

2.11 - Rulings on Motions - In most instances, the Court will make a ruling 
on the motion at the end of the hearing; the Court does not normally take matters 
under advisement.  To accomplish this, the Court will in most instances review all 
materials provided prior to the hearing.  Therefore, it is important that the Court be 
provided with all relevant materials in a timely fashion prior to the hearing. 
Although copies of reported cases should not be filed in the court file, it is 
appropriate to provide the Court with courtesy copies of significant cases. 



Providing copies of significant cases to the Court for the first time during a hearing 
tends to slow down the process and waste the party’s allotted time.   

2.12 - Emergency Motions - The Court may consider and determine 
emergency motions at any time.  Counsel should be aware that the designation 
“emergency” may cause a judge to abandon other pending matters in order to 
immediately address the emergency.  Such motion shall state with particularity the 
reason the matter constitutes an emergency, including the irreparable harm that will 
likely result if the matter is not considered in the normal course of events in 
accordance with the procedures outlined herein.  Lack of due diligence by a party 
or counsel does not constitute an emergency.  The Court may sanction a party who 
designates a motion as an emergency under circumstances that is not deemed by 
the Court to be an emergency.

2.13 - Time - The parties should be aware that due to the volume of motion 
hearings, scheduled starting times and time limits are strictly enforced.  If a movant 
does not appear or call in, as the case may be, at least by the scheduled time, the 
motion may be deemed abandoned and summarily denied.  Similarly, if the 
opposing party does not timely appear the motion may be granted without further 
proceeding. 

SECTION 3 - DISCOVERY

3.1 - Duty of Good Faith and Due Diligence - The Court expects counsel and 
the parties to conduct discovery timely, in good faith, and with due diligence, 
consistent with that the rule that all relevant information is generally discoverable. 
They are expected to cooperate and be courteous in all phases of the discovery 
process with a goal of fairly and efficiently exchanging information about the case 
so that it may be resolved in a timely, just and cost effective manner.  Response to 
requests for discovery should be timely, complete and in good faith.  If there are 
objections, they should be stated specifically and with appropriate factual support.

3.2 - Duty to Update and Supplement - It is expected that all responses to 
discovery will be accurate and complete when given. Each party shall have a duty, 
however, to update or supplement any response immediately upon obtaining 
information that would make the previous response inaccurate, incomplete or 
misleading.

3.3 - Completion of Discovery - The requirement that discovery be 



completed within a specified time mandates that adequate provisions must be made 
for interrogatories and requests for admission to be answered, for documents to be 
produced, and for depositions to be held within the discovery period.  The court 
does not anticipate entertaining motions relating to discovery conducted after the 
close of the discovery period as set forth in the Court’s Case Management 
Order(s).  Motions requesting an extension of the discovery period must be made 
prior to the stated date for completion of discovery.  This motion must set forth 
good cause and establish due diligence.

SECTION 4 - CALENDARING OF TRIALS

4.1 - Trial Setting - A case management conference will be held to set any 
matter for trial.  Case managements may be set on the court’s own motion after a 
party has filed a notice of matter ready for trial or upon the good faith request of 
either party.  Form orders for setting trial have been attached to this document. 
Counsel should be prepared to advise the court of all information necessary to 
complete the order during the conference.  As noted in the order, mediation will be 
required.
   

4.2 - Trial Schedules - Trials in the Gievers civil division are scheduled on 
the second and fourth weeks of each month.  Months containing a fifth week will 
generally be used to handle trials that cannot be concluded in five (5) days. 
Because of limited courtroom availability and other resources, trials cannot be 
specially set on other weeks, except in very unusual circumstances.  Unless 
otherwise ordered, jury selection is conducted the Friday before the trial period, 
beginning at 9:00 a.m., and docket sounding for all trials scheduled for the trial 
period is conducted at 9:00 a.m. on the Thursday two weeks before jury selection. 
Motions will not be considered at docket sounding unless cleared with the judge’s 
office in advance and properly noticed.  A specific list of available trial periods and 
the corresponding dates for jury selection and docket sounding may be obtained 
either from the judicial assistant or on the web site at 
http://2ndcircuit.leoncountyfl.gov/. Trials are stacked during each trial period. 
Trials are not specifically set during any given trial period for particular dates.  The 
parties must be prepared to try the case on any day(s) during the trial period.  The 
Court will, however, attempt to accommodate the scheduling needs of the parties, 
counsel or witnesses, and information as to the trials scheduled for any given trial 
period can be obtained either from the judicial assistant or on the above web site.    

SECTION5 - TRIALS 



5.1 - Customary and Traditional Conduct and Decorum in the Circuit 
Court.

(A)  The purpose of this addendum is to state for the guidance  of those 
heretofore unfamiliar with the tradition of the Second Judicial Circuit Court certain 
basic principles concerning courtroom conduct and decorum.  These standards are 
minimal and not all-inclusive.  They are intended to emphasize and supplement, 
not supplant or limit, the ethical obligations of counsel under the Code of 
Professional Responsibility or the time honored customs of experienced trial 
counsel.

(B)  When appearing in this Court, all counsel and all persons at counsel 
table should conduct themselves in the following customary and traditional 
manner:

1.  Stand as court is opened, recessed or adjourned.
2.  Stand when the jury enters or retires from the courtroom.
3.  Stand when addressing, or being addressed by, the Court.
4.  Address all remarks to the Court, not to opposing counsel.
5.  Avoid disparaging personal remarks or acrimony toward opposing 
counsel and remain wholly detached from any ill feeling between the 
litigants or witnesses.
6.  Refer to all adult persons, including witnesses, other counsel and 
the parties, by their surnames and not by their first names.
7.  Counsel should request permission before approaching the bench 
or the witness.
8.  Unless opposing counsel has previously been shown exhibits, any 
exhibit offered in evidence should, at the time of such offer, be handed 
to opposing counsel.
9.  In making objections, counsel should state only the legal grounds 
for the objection and should withhold all further comment or 
argument unless elaboration is requested by the Court.  If counsel 
believes further explanation is imperative, counsel should ask to go 
“side bar.”
10.  In examining a witness, counsel shall not repeat or echo the 
answer given by the witness.
11.  Offers of, or requests for, a stipulation should be made privately, 
not within the hearing of the jury.
12.  In opening statements and in arguments to the jury, counsel shall 
not express personal knowledge or opinions concerning any matter in 
issue, shall not read or purport to read from deposition or trial 



transcripts, and shall not suggest to the jury, directly or indirectly, that 
it may or should request transcripts or the reading of any testimony by 
the reporter.
13.  Counsel shall admonish and discourage all persons at counsel 
table from making gestures, facial expressions, audible comments, or 
the like, as manifestations of approval or disapproval during the 
testimony of witnesses, or at any other time.
14.  Smoking is prohibited in the courtroom at any time.  Water may 
be allowed at counsel table with permission of the Court, as may 
items needed for health reasons.
15.  Counsel should remain at the podium when addressing jurors 
during opening statement and closing arguments and when 
questioning witnesses, unless leave to approach the witness has been 
given.

5.2 - During voir dire, counsel should only read a list of potential witnesses 
and other names that may come up during the trial. 

5.3 - Asking hypothetical questions based on the facts of the case during voir 
dire is legally impermissible.  Counsel should expect the Court to interrupt should 
this occur.  

5.4 - Trials start at 9:00 a.m., unless otherwise set.  All witnesses that are 
present should be in the courtroom (not out in the hallway).  [Counsel does have 
discretion to have reliable witnesses arrive at a later time.  However, if counsel 
exercises this discretion, trials will not be continued, recessed or mistried because a 
witness does not show up as scheduled or the attorney misjudges the pace of the 
trial].  Any issues with the scheduling of witnesses should be raised with the Court 
before the trial starts, not part way through the trial.  If in doubt, raise the issue 
with the Court.

5.5 - The parties shall provide the Court with a list of probable witnesses at 
the beginning of the trial, preferably in the order of likely appearance.  [The list 
does not need to be in pleading form and may be handwritten if circumstances so 
dictate].

5.6 - The parties shall provide the Court and opposing counsel with a 
probable evidence list at the beginning of the trial.  All exhibits should be marked 
and numbered as listed, and should be shown to opposing counsel after they are 



marked, before the trial starts.  It is opposing counsel’s obligation to carefully 
examine the evidence before the trial begins.  Opposing counsel may rely on this 
numbering, and therefore, it is unnecessary to further present evidence to opposing 
counsel before offering the item in evidence.  Upon request, the Court will allow a 
brief recess to get all evidence marked if evidence custodians do not arrive with the 
evidence early enough to get evidence marked before court starts.  However, this 
does not relieve the parties of the responsibility to have an evidence list before 
8:30 a.m.  

5.7 - During the trial, it is counsel’s obligation to have the next witness in 
the courtroom when court resumes from a break.  It is not the bailiff’s job to go 
find your witness.  Nor is it acceptable to start looking for your witness after court 
resumes.       

5.8 - Counsel should speak only from the podium and should use the 
microphone so all can hear.

5.9 - There will generally be one mid-morning and one mid-afternoon break 
in addition to the lunch recess.

5.10 - The attorneys and parties are expected to be respectful of the Jurors 
and their time, and shall act accordingly.

SECTION 6 - MISCELLANEOUS

6.1 - Settlement - Any time a matter is scheduled for trial or hearing and the 
parties have resolved the matter, all parties have the responsibility of notifying the 
Court as soon as possible of the settlement, and advising the Court of the party 
who will prepare and present the appropriate judgment, dismissal, stipulation or 
other order.  

6.2 - Transmittal or cover letter - All materials delivered to the Court should 
be accompanied by a transmittal or cover letter advising the Court of the 
circumstances or reason for the transmittal. For example, a cover letter with a 
proposed order should indicate if it is pursuant to a ruling on a certain date, is 
agreed to by all parties, or is submitted under other circumstances. 

6.3 - Copies to counsel or parties - All materials, including transmittal 
letters, submitted to the Court must be copied to all other counsel or unrepresented 



parties unless otherwise permitted by law.

KAREN GIEVERS
Circuit Judge
Second Judicial Circuit                
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Good morning Lynn,
 
Would you kindly provide dates/times Judge Gievers is available for a 10 minute hearing
on The Department’s Motion for Judgment on the Pleadings.
 
Thank you.
 

Rita Hodge
Legal Assistant to W. Robert Vezina, III,
Eduardo S. Lombard & Megan S. Reynolds

Vezina, Lawrence & Piscitelli
www.vlplaw.com

413 East Park Avenue

Tallahassee, Florida 32301

(850) 224-6205 (office)

----------------------------------
rhodge@vlplaw.com

----------------------------------

The information contained in this email is intended only for the personal and confidential use of the recipient(s) named
above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of
this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby
notified that you have received this document in error and that any review, dissemination, distribution, or copying of this
message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and
delete the original message.
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 


EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 


THE DEPARTMENT’S MOTION FOR JUDGMENT 
ON THE PLEADINGS AND SUPPORTING MEMORANDUM OF LAW 


Pursuant to Florida Rule of Civil Procedure 1.140, Defendant State of Florida, Department 


of Health, moves for judgment on the pleadings in its favor, as this matter has become moot: the 


relief requested by Plaintiff Edward Miller & Son, Inc., cannot be granted.  Because the matter is 


moot, (1) Miller’s Second Amended Complaint for Declaratory Relief fails to state a cause of action 


and (2) the Court lacks subject-matter jurisdiction over this matter.   


I. Introduction 


In this proceeding, Miller seeks a judgment declaring that pursuant to chapter 2016-123, 


section 3(2), Laws of Florida, Miller was and is entitled to be a dispensing organization (DO) of 


medical marijuana under section 381.986, Florida Statutes (2015), and applicable rules.  Second 


Am. Compl. at 15 & ¶ 59.  Miller alternatively asks the Court to order the Department to consider 


on the merits Miller’s 2015 application for DO licensure.  Second Am. Compl. at 15. 


But the Court cannot grant the relief Miller seeks.  Miller initiated this action in March 


2016.  See Compl.  The operative complaint (Miller’s Second Amended Complaint for Declaratory 


Relief) was filed January 3, 2017.  See Second Am. Compl.  As made clear in its complaint, Miller 


seeks a DO license under section 381.986, Florida Statutes (2015), not licensure as a medical 
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marijuana treatment center (MMTC) under Florida’s current medical-marijuana statute.  See 


Second Am. Compl. passim. 


Because the DO licensing laws have been repealed and DOs are no longer authorized by 


law, Miller lacks a bona fide, actual, present need for declaratory relief.  The requested relief, if 


granted, would be useless—that is, have no effect—instead serving merely as an impermissible 


advisory opinion.  This means that Miller fails to state a cause of action and the Court lacks subject-


matter jurisdiction.  Accordingly, the Court must enter judgment on the pleadings in the 


Department’s favor. 


II. Background 


A. The 2014 DO Law 


Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the Florida 


Legislature legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for 


qualified patients who suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; 


Second Am. Compl. ¶ 7.  The DO Law, codified as amended at section 381.986, Florida Statutes, 


and other statutes, directed the Department to authorize five DOs to serve Florida’s medical-


cannabis patients, see § 381.986(5)(b), Fla. Stat. (2014); Second Am. Compl. ¶ 8.  The DO Law 


included several requirements each applicant needed to meet to be eligible for DO licensure.  See, 


e.g., § 381.986(5)(b), Fla. Stat. (2014). 


The DO Law also empowered the Department to adopt rules to implement the DO Law.  


See § 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and 


formally adopted detailed rules implementing the application, selection, and regulatory processes 


for DOs.  See Fla. Admin. Code Ch. 64-4 (2015); Second Am. Compl. ¶¶ 12, 13.  The rules include 


an application form to be completed per the detailed instructions in the rule text and in the 


application form itself.  See Fla. Admin. Code R. 64-4.002 (2015); Second Am. Compl. ¶ 13.  The 
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rules also included a scorecard that DO-application evaluators would use when scoring DO 


applications.  See Fla. Admin. Code R. 64-4.002(5)(a)-(b) (2015).  The DO application and DO 


scorecard track the DO Law and other rules the Department promulgated pursuant to the DO Law.  


See Fla. Admin. Code R. 64-4.002 (2015). 


On the day DO applications were due, July 8, 2015, see Fla. Admin. Code R. 64-4.002(5), 


Miller delivered a DO application to the Department that was stamped received as of 5:27 p.m.  


Second Am. Compl. ¶ 29.  Miller delivered its DO-application fee the next day, July 9, 2015.  


Second Am. Compl. ¶ 29.  The Department determined Miller’s DO application to be untimely 


delivered and accordingly did not review, evaluate, and score the DO application.  Second Am. 


Compl. ¶ 30.  By letter dated July 16, 2015, the Department notified Miller that its application was 


rejected as untimely submitted.  Second Am. Compl. ¶ 30. 


Miller later initiated this action, seeking DO licensure pursuant to chapter 2016-123, 


section 3(2), Laws of Florida.  Second Am. Compl. at 15 & ¶¶ 52–59.  In pertinent part, chapter 


2016-123, section 3(2) provides, 


If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 


Ch. 2016-123, § 3(2), Laws of Fla.  As chapter 2016-123 took effect on March 25, 2016, see ch. 


2016-123, § 5, Laws of Fla., the 2015 version of section 381.9861 applied to applicants seeking 


DO licensure under chapter 2016-123, section 3(2). 


                                                 
1 As section 381.986 was not amended in 2015, the 2015 version of that statute is identical to the 
2014 version of the statute.  Therefore, this motion’s references to the “DO Law” also apply to the 
2015 version of section 381.986. 
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B. The 2017 Law 


In a 2017 special session, the legislature amended section 381.986 (the 2017 Law).  Ch. 


2017-232, § 3, Laws of Fla.  As explained below, the 2017 Law repealed the DO Law in its entirety.  


See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law provided for former DOs to receive MMTC 


licenses upon meeting certain statutory requirements2: 


[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 


§ 381.986(8)(a)1, Fla. Stat. (2017). 


The 2017 Law includes many requirements each applicant needs to meet to be eligible for 


MMTC licensure.  See, e.g., §§ 381.986(8), -(9), Fla. Stat. (2017).  But the statutory requirements 


under the 2017 Law are different and much more numerous than those imposed by the DO Law.  


Compare § 381.986, Fla. Stat. (2014), with § 381.986, Fla. Stat. (2017).  For example, the 2017 


Law contains requirements regarding MMTCs’ pesticide use, edibles, chemicals used in 


processing, compliance with state and federal waste-management laws, testing for potency and 


contaminants, product labeling, security plans, and product transportation.  See §§ 381.986(8)(e)6, 


381.986(8)(e)8, 381.986(8)(e)9, 381.986(8)(e)10.b, 381.986(8)(e)10.c, 381.986(8)(e)10.d, 


381.986(8)(e)10.f, 381.986(8)(f), 381.986(8)(g), Fla. Stat. (2017).  The DO Law contained no such 


requirements.  See generally § 381.986, Fla. Stat. (2014).  The 2017 Law also requires each 


applicant to submit a “diversity plan” that promotes and ensures involvement of minority persons, 


minority business enterprises, and veteran business enterprises in ownership of, management of, 


and employment with MMTCs.  See §§ 381.986(8)(b), 381.986(8)(b)10, Fla. Stat. (2017).  The 


                                                 
2 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 
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DO Law contained no such requirement.  See generally § 381.986, Fla. Stat. (2014).   


Miller does not allege in its complaint—nor could it truthfully allege—that it has requested 


or applied for MMTC licensure or submitted the application fee for MMTC licensure. 


III. Judgment on the pleadings must be granted where the plaintiff fails to state a cause of 
action or the court lacks subject-matter jurisdiction. 


Florida Rule of Civil Procedure 1.140(c) authorizes motions for judgment on the pleadings.  


A court must grant a motion for judgment on the pleadings where, treating the facts alleged in the 


complaint as true, the moving party is entitled to judgment as a matter of law.  See, e.g., Kahn v. 


Am. Heritage Life Ins. Co., 975 So. 2d 589, 590 (Fla. 1st DCA 2008).  Under rule 1.140(c), the 


Department may move for judgment on the pleadings, as the pleadings are closed.   


The defense of failure to state a cause of action may be raised by motion for judgment on 


the pleadings or at the trial on the merits.  Fla. R. Civ. P. 1.140(h)(2).  The defense of lack of 


subject-matter jurisdiction may be raised at any time.  Id.  A plaintiff fails to state a cause of action 


where the defect or facts defeating the claim appear on the face of the complaint.  See, e.g., 


Neuteleers v. Patio Homeowners Ass’n, 114 So. 3d 299, 301 (Fla. 4th DCA 2013) (citing Hawkins 


v. Williams, 200 So. 2d 800, 802 (Fla. 1967)), receded from on other grounds, Condo. Ass’n of La 


Mer Estates v. Bank of N.Y. Mellon Corp., 137 So. 3d 396 (Fla. 4th DCA 2014).  Where a trial 


court lacks subject-matter jurisdiction, the court lacks the power to hear and determine a cause.  


See, e.g., Cunningham v. Std. Guaranty Ins. Co., 630 So. 2d 179, 181 (Fla. 1994). 


IV. Legal Standard for Declaratory Relief 


Longstanding Florida law requires a party seeking declaratory relief to show that, among 


other things, 


there is a bona fide, actual, present practical need for the declaration; that 
the declaration should deal with a present, ascertained or ascertainable state 
of facts or present controversy as to a state of facts; . . . and that the relief 
sought is not merely the giving of legal advice by the courts or the answer 
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to questions propounded from curiosity. These elements are necessary in 
order to maintain the status of the proceeding as being judicial in 
nature and therefore within the constitutional powers of the courts. 


May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).   


If a bona fide, actual, present need for declaratory relief cannot be established, the court 


lacks subject-matter jurisdiction.  See, e.g., id.; see also, e.g., Martinez v. Scanlan, 582 So. 2d 


1167, 1170 (Fla. 1991) (“[T]here must be a bona fide need for such a declaration based on present, 


ascertainable facts or the court lacks jurisdiction to render declaratory relief.”).  Thus, where “the 


question posed for adjudication is moot or premature, . . . the proceeding is not judicial in nature 


and therefore not properly within the compass of the Declaratory Judgments Act.”  Ashe v. City of 


Boca Raton, 1343 So. 2d 122, 124 (Fla. 2d DCA 1961). 


Declaratory Relief may not be granted where the issues presented are moot, or no longer 


“live.”  See, e.g., DeHoff v. Imeson, 15 So. 2d 258, 259 (Fla. 1943); Montgomery v. Dep’t of Health 


& Rehab. Servs., 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).  This is because “[i]t is the function 


of a judicial tribunal to decide actual controversies by a judgment which can be carried into 


effect, and not to give opinions on moot questions, or to declare principles or rules of law 


which cannot affect the matter in issue.”  Montgomery, 468 So. 2d at 1016 (emphasis added).  


Therefore, a plaintiff seeking declaratory relief must show that some useful purpose will be served 


by such relief—that is, that the relief will have an actual effect.  See Mountain v. Nat’l Airlines, 74 


So. 2d 574, 576 (Fla. 1954). 


An issue is moot when “a judicial determination can have no actual effect.”  Godwin v. 


State, 593 So. 2d 211, 212 (Fla. 1992) (citation omitted).  A case that was once ripe becomes moot 


where, by a change in circumstances prior to the court’s decision, an intervening event makes it 


impossible for the court to grant the plaintiff any effectual relief.  See, e.g., Montgomery, 468 So. 


2d at 1016.  Put differently, mootness exists where any eventual determination would have no 
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effect on the parties.  Id.   


V. Argument 


This Court must enter judgment on the pleadings in the Department’s favor, as the issues 


Miller raises have become moot, making it impossible for the Court to grant Miller any effectual 


relief.  Miller lacks a bona fide, actual, present need for declaratory relief.  The Court therefore 


lacks subject-matter jurisdiction. 


A. DOs are no longer authorized by law. 


As stated in its Second Amended Complaint, Miller requests a judgment declaring that 


pursuant to chapter 2016-123, section 3(2), Laws of Florida, Miller was and is entitled to be a DO 


under section 381.986, Florida Statutes (2015), and applicable rules or, alternatively, a judgment 


ordering the Department to consider Miller’s 2015 DO application on the merits.  Second Am. 


Compl. at 15.  The Court may not grant Miller’s requested relief, as the DO Law and rules have 


been repealed and DOs are no longer authorized by law.  The Department, as a creature of statute, 


has no legal authority to issue DO licenses or consider 2015 applications for DO licensure. 


Chapter 2017-232, Laws of Florida (the session law that enacted the 2017 Law), provides, 


“Section 381.986, Florida Statutes is amended to read: (Substantial rewording of section.  See s. 


381.986, F.S., for present text.)”  Ch. 2017-232, § 3, Laws of Fla.  “[W]hen the legislature makes 


a complete revision of a subject it serves as an implied repeal of earlier acts dealing with the same 


subject unless an intent to the contrary is shown.”  Oldham v. Rooks, 361 So. 2d 140, 143 (Fla. 


1978).   


Although repeal by implication is not favored, a general law may be 
impliedly repealed, in part or in whole, by a subsequently enacted general 
law, where it appears that there is an irreconcilable conflict between the two 
or that the later enactment was clearly intended to prescribe the only rule 
that should govern the area to which it is applicable or that the later act 
revises the subject matter of the former. 
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Alvarez v. Bd. of Trs. of City Pension Fund for Firefighters & Police Officers in the City of Tampa, 


580 So. 2d 151, 153 (Fla. 1991).  “An irreconcilable conflict exists between two statutes when 


there is a positive repugnancy between them or . . . they cannot mutually coexist.”  Leahy–


Fernandez v. Bayview Loan Serv., LLC, 159 F. Supp. 3d 1294, 1300 (M.D. Fla. 2016).   


Here, the 2017 Law and prior versions of section 381.986 do not and cannot mutually 


coexist.  “No question of repeal by implication is involved because the [2017 Law] shows upon its 


face that its purpose was to revise the entire subject by substituting the [2017 Law] for the [DO 


Law].”  Crichlow v. Md. Cas. Co., 156 So. 440, 445–46 (Fla. 1933).  In addition to authorizing 


MMTCs instead of DOs, the 2017 Law provides for an entirely new and different regulatory 


framework than that set forth in the DO Law.  The new framework imposes numerous requirements 


regarding: 


• pesticide use, § 381.986(8)(e)6, Fla. Stat. (2017); 


• edibles, §§ 381.986(8)(e)8, 381.986(8)(e)9, Fla. Stat. (2017); 


• chemicals used in processing, § 381.986(8)(e)10.b, Fla. Stat. (2017); 


• compliance with state and federal waste-management laws, 
§ 381.986(8)(e)10.c, Fla. Stat. (2017); 


• testing for potency and contaminants, § 381.986(8)(e)10.d, Fla. Stat. (2017); 


• product labeling, § 381.986(8)(e)10.f, Fla. Stat. (2017); 


• security plans, § 381.986(8)(f), Fla. Stat. (2017);  


• product transportation, § 381.986(8)(g), Fla. Stat. (2017);   


• the requirement to submit the diversity plan described above, 
§ 381.986(8)(b)10, Fla. Stat. (2017); and 


• provision for use of full-strength-THC medical marijuana by qualified patients 
with a broader range of illnesses and conditions than was authorized by prior 
laws, § 381.986(1)(f), Fla. Stat. (2017). 


The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 
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many more changes and provision for many more MMTC licenses to be issued than the number 


of DO licenses previously allowed, compare § 381.986(8)(a)1–2, Fla. Stat. (2017), with 


§ 381.986(5)(b), Fla. Stat. (2014).  The 2017 Law includes preferences for certain disadvantaged 


businesses applying for MMTC licensure, while the DO Law contained no preferences.  Compare 


§ 381.986(8)(a)2.b–c, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  The 2017 Law 


temporarily limits the number of dispensing facilities allowed per MMTC, while the DO Law 


contained no limit.  Compare § 381.986(8)(a)5, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  


The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 


many more changes, including changes to those portions of 381.986 that apply to patients and 


physicians.  These changes show the legislature’s intent to revise the entire medical-marijuana 


regulatory framework by substituting the 2017 Law for the DO Law—that is, to repeal the DO 


Law.3 


As a matter of law, the repeal of the DO Law resulted in a legislative repeal of the 


Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 


authorizing statute was no longer in effect.  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 


50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 


automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 


not meaningfully ‘exist.’ ” (citations omitted)). 


Moreover, in a licensing proceeding, the tribunal must apply the law in effect when the 


final determination on licensure is made, not the law in effect when the application is submitted.  


See, e.g., Lavernia v. Dep’t of Prof’l Regulation, Bd. of Med., 616 So. 2d 53, 53–54 (Fla. 1st DCA 


1993) (“Florida follows the general rule that a change in a licensure statute that occurs during the 


                                                 
3 These changes also show that chapter 2016-123, Laws of Florida, has been repealed as well. 
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pendency of an application for licensure is operative as to the application, so that the law as 


changed, rather than as it existed at the time the application was filed, determines whether the 


license should be granted.”); Bruner v. Bd. of Real Estate, Dep’t of Prof’l Regulation, 399 So. 2d 


4, 5 (Fla. 5th DCA 1981).   


Here, in 2018, the Court must apply the 2018 version of section 381.986, Florida Statutes 


(which is identical to the 2017 Law except for one provision that does not affect this proceeding).  


Compare § 381.986(8)(a)2.b, Fla. Stat. (2018), with 381.986(8)(a)2.b, Fla. Stat. (2017).  The 2018 


version of section 381.986, like the 2017 Law, authorizes licensure of MMTCs, but not DOs.  See 


§ 381.986, Fla. Stat. (2018).  Similarly, article X, section 29 of the Florida Constitution (the 


medical-marijuana amendment) grants the Department power to register MMTCs, but not DOs.  


See generally art. X, § 29, Fla. Const.  Indeed, there is no law currently in effect that authorizes 


DO licensure or authorizes a DO to cultivate, process, and dispense medical marijuana.  


Additionally, and as alleged in the complaint, see generally Compl., the DO application Miller 


submitted in 2015 addressed only the DO Law’s requirements for DO licensure, not the 2017 


Law’s requirements for MMTC licensure, as MMTCs were not contemplated by any law in 2015.  


And because the 2017 Law’s MMTC requirements are different than the DO Law’s DO 


requirements, Miller’s application could not possibly render Miller eligible for MMTC licensure. 


Simply stated, DO licenses are no longer authorized by any law, as the law authorizing 


DOs was repealed.  Now, under the 2017 Law, only MMTCs—not DOs—can be authorized to 


cultivate, process, and dispense medical marijuana.  See generally § 381.986, Fla. Stat. (2017).  


Miller does not seek or allege it is entitled to licensure as an MMTC.  There is no allegation (and 


none could be truthfully pleaded) that Miller has requested licensure from the Department as an 


MMTC under the 2017 Law.  Miller simply alleges a right to a DO license under a now-repealed 
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law.   


B. Because DOs are no longer authorized by law, Miller fails to state a cause of action and 
the Court lacks subject-matter jurisdiction. 


A judgment on the pleadings in the Department’s favor is required here.  The issues Miller 


raises have become moot, making it impossible for the Court to grant Miller any effectual relief, 


see Montgomery, 468 So. 2d at 1016.  DOs are no longer authorized by law.  And courts may not 


order parties to do something unlawful, useless, or impossible.  See, e.g., Kaiser Steel Corp. v. 


Mullins, 455 U.S. 72, 77 (1982); Reliable Salvage & Towing, Inc. v. One 55' Californian, Case 


No. 2:13-cv-248-FtM-29UAM, 2013 WL 1216337, at *2 (M.D. Fla. July 15, 2013) (stating that 


court will not order party to produce witnesses party does not control); Sowell v. GEICO Casualty 


Ins. Co., Case No. 3:12cv226/MCR/EMT, 2013 WL 11521846, at *2 (N.D. Fla. May 28, 2013) 


(stating that court will not order party to produce documents party does not possess); de Pasquale 


v. Rolex Watch U.S.A., Inc., Case No. 87-0802-CIV-DAVIS, 1988 WL 117402, at *2 (S.D. Fla. 


Mar. 15, 1988); Butler v. Coral Volkswagen, Inc., 629 F. Supp. 1034, 1041 (S.D. Fla. 1986) (stating 


that court will not order party to reinstate employee who is physically unable to perform work); 


Myers v. Hawkins, 362 So. 2d 926, 929 (Fla. 1978) (“The courts will not require parties to engage 


in a series of useless acts.”).   


Miller cannot “show that some useful purpose will be served by” the requested relief, see 


Kendrick v. Everheart, 390 So. 2d at 59.  The Court cannot enter a “judgment in [Miller’s] favor 


declaring that [Miller] was and is entitled to be a DO under §381.986 and applicable rules [or] in 


the alternative, ordering the Department to consider [Miller’s 2015] application [for DO licensure] 


on its merits,” Second Am. Compl. at 15.  Thus, Miller lacks a bona fide, actual, present need for 


declaratory relief and fails to state a cause of action, and the Court lacks subject-matter jurisdiction. 
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VI. Conclusion 


For the reasons stated above, the Department requests that the Court enter judgment on the 


pleadings in the Department’s favor, plus grant such other relief as the Court deems appropriate.  







13 
 


CERTIFICATE OF SERVICE 


I certify that on September 11, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 


 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 


Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 


Counsel for Edward Miller & Son, Inc. 
 
 
 


/s/ Eduardo S. Lombard   
W. Robert Vezina, III 
Florida Bar No. 329401 
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Department of Health 



mailto:rvezina@vlplaw.com

mailto:elombard@vlplaw.com

mailto:mreynolds@vlplaw.com

mailto:rhodge@vlplaw.com






From: Rita Hodge
To: "Lynn Underwood"
Subject: FW: EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700
Date: Thursday, September 13, 2018 3:10:00 PM
Attachments: 049 - DOH"s Motion for Judgment on the Pleadings.pdf

image005.png
image006.png

Lynn,
 
I know you are probably swamped with emails, but just wanted to make sure you
received my email below from yesterday.  
 
Thanks,
Rita
 

Rita Hodge
Legal Assistant to W. Robert Vezina, III,
Eduardo S. Lombard & Megan S. Reynolds

Vezina, Lawrence & Piscitelli
www.vlplaw.com

413 East Park Avenue

Tallahassee, Florida 32301

(850) 224-6205 (office)

----------------------------------
rhodge@vlplaw.com

----------------------------------

The information contained in this email is intended only for the personal and confidential use of the recipient(s) named
above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of
this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby
notified that you have received this document in error and that any review, dissemination, distribution, or copying of this
message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and
delete the original message.

 

From: Rita Hodge 
Sent: Wednesday, September 12, 2018 9:05 AM
To: 'Lynn Underwood' <UnderwoodL@leoncountyfl.gov>
Subject: EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700
 
Good morning Lynn,
 
Would you kindly provide dates/times Judge Gievers is available for a 10 minute hearing
on The Department’s Motion for Judgment on the Pleadings.
 
Thank you.

mailto:UnderwoodL@leoncountyfl.gov
mailto:UnderwoodL@leoncountyfl.gov
http://www.vlplaw.com/
http://www.vlplaw.com/
mailto:rhodge@vlplaw.com
mailto:rhodge@vlplaw.com



IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 


EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 


THE DEPARTMENT’S MOTION FOR JUDGMENT 
ON THE PLEADINGS AND SUPPORTING MEMORANDUM OF LAW 


Pursuant to Florida Rule of Civil Procedure 1.140, Defendant State of Florida, Department 


of Health, moves for judgment on the pleadings in its favor, as this matter has become moot: the 


relief requested by Plaintiff Edward Miller & Son, Inc., cannot be granted.  Because the matter is 


moot, (1) Miller’s Second Amended Complaint for Declaratory Relief fails to state a cause of action 


and (2) the Court lacks subject-matter jurisdiction over this matter.   


I. Introduction 


In this proceeding, Miller seeks a judgment declaring that pursuant to chapter 2016-123, 


section 3(2), Laws of Florida, Miller was and is entitled to be a dispensing organization (DO) of 


medical marijuana under section 381.986, Florida Statutes (2015), and applicable rules.  Second 


Am. Compl. at 15 & ¶ 59.  Miller alternatively asks the Court to order the Department to consider 


on the merits Miller’s 2015 application for DO licensure.  Second Am. Compl. at 15. 


But the Court cannot grant the relief Miller seeks.  Miller initiated this action in March 


2016.  See Compl.  The operative complaint (Miller’s Second Amended Complaint for Declaratory 


Relief) was filed January 3, 2017.  See Second Am. Compl.  As made clear in its complaint, Miller 


seeks a DO license under section 381.986, Florida Statutes (2015), not licensure as a medical 
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marijuana treatment center (MMTC) under Florida’s current medical-marijuana statute.  See 


Second Am. Compl. passim. 


Because the DO licensing laws have been repealed and DOs are no longer authorized by 


law, Miller lacks a bona fide, actual, present need for declaratory relief.  The requested relief, if 


granted, would be useless—that is, have no effect—instead serving merely as an impermissible 


advisory opinion.  This means that Miller fails to state a cause of action and the Court lacks subject-


matter jurisdiction.  Accordingly, the Court must enter judgment on the pleadings in the 


Department’s favor. 


II. Background 


A. The 2014 DO Law 


Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the Florida 


Legislature legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for 


qualified patients who suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; 


Second Am. Compl. ¶ 7.  The DO Law, codified as amended at section 381.986, Florida Statutes, 


and other statutes, directed the Department to authorize five DOs to serve Florida’s medical-


cannabis patients, see § 381.986(5)(b), Fla. Stat. (2014); Second Am. Compl. ¶ 8.  The DO Law 


included several requirements each applicant needed to meet to be eligible for DO licensure.  See, 


e.g., § 381.986(5)(b), Fla. Stat. (2014). 


The DO Law also empowered the Department to adopt rules to implement the DO Law.  


See § 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and 


formally adopted detailed rules implementing the application, selection, and regulatory processes 


for DOs.  See Fla. Admin. Code Ch. 64-4 (2015); Second Am. Compl. ¶¶ 12, 13.  The rules include 


an application form to be completed per the detailed instructions in the rule text and in the 


application form itself.  See Fla. Admin. Code R. 64-4.002 (2015); Second Am. Compl. ¶ 13.  The 
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rules also included a scorecard that DO-application evaluators would use when scoring DO 


applications.  See Fla. Admin. Code R. 64-4.002(5)(a)-(b) (2015).  The DO application and DO 


scorecard track the DO Law and other rules the Department promulgated pursuant to the DO Law.  


See Fla. Admin. Code R. 64-4.002 (2015). 


On the day DO applications were due, July 8, 2015, see Fla. Admin. Code R. 64-4.002(5), 


Miller delivered a DO application to the Department that was stamped received as of 5:27 p.m.  


Second Am. Compl. ¶ 29.  Miller delivered its DO-application fee the next day, July 9, 2015.  


Second Am. Compl. ¶ 29.  The Department determined Miller’s DO application to be untimely 


delivered and accordingly did not review, evaluate, and score the DO application.  Second Am. 


Compl. ¶ 30.  By letter dated July 16, 2015, the Department notified Miller that its application was 


rejected as untimely submitted.  Second Am. Compl. ¶ 30. 


Miller later initiated this action, seeking DO licensure pursuant to chapter 2016-123, 


section 3(2), Laws of Florida.  Second Am. Compl. at 15 & ¶¶ 52–59.  In pertinent part, chapter 


2016-123, section 3(2) provides, 


If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 


Ch. 2016-123, § 3(2), Laws of Fla.  As chapter 2016-123 took effect on March 25, 2016, see ch. 


2016-123, § 5, Laws of Fla., the 2015 version of section 381.9861 applied to applicants seeking 


DO licensure under chapter 2016-123, section 3(2). 


                                                 
1 As section 381.986 was not amended in 2015, the 2015 version of that statute is identical to the 
2014 version of the statute.  Therefore, this motion’s references to the “DO Law” also apply to the 
2015 version of section 381.986. 
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B. The 2017 Law 


In a 2017 special session, the legislature amended section 381.986 (the 2017 Law).  Ch. 


2017-232, § 3, Laws of Fla.  As explained below, the 2017 Law repealed the DO Law in its entirety.  


See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law provided for former DOs to receive MMTC 


licenses upon meeting certain statutory requirements2: 


[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 


§ 381.986(8)(a)1, Fla. Stat. (2017). 


The 2017 Law includes many requirements each applicant needs to meet to be eligible for 


MMTC licensure.  See, e.g., §§ 381.986(8), -(9), Fla. Stat. (2017).  But the statutory requirements 


under the 2017 Law are different and much more numerous than those imposed by the DO Law.  


Compare § 381.986, Fla. Stat. (2014), with § 381.986, Fla. Stat. (2017).  For example, the 2017 


Law contains requirements regarding MMTCs’ pesticide use, edibles, chemicals used in 


processing, compliance with state and federal waste-management laws, testing for potency and 


contaminants, product labeling, security plans, and product transportation.  See §§ 381.986(8)(e)6, 


381.986(8)(e)8, 381.986(8)(e)9, 381.986(8)(e)10.b, 381.986(8)(e)10.c, 381.986(8)(e)10.d, 


381.986(8)(e)10.f, 381.986(8)(f), 381.986(8)(g), Fla. Stat. (2017).  The DO Law contained no such 


requirements.  See generally § 381.986, Fla. Stat. (2014).  The 2017 Law also requires each 


applicant to submit a “diversity plan” that promotes and ensures involvement of minority persons, 


minority business enterprises, and veteran business enterprises in ownership of, management of, 


and employment with MMTCs.  See §§ 381.986(8)(b), 381.986(8)(b)10, Fla. Stat. (2017).  The 


                                                 
2 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 
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DO Law contained no such requirement.  See generally § 381.986, Fla. Stat. (2014).   


Miller does not allege in its complaint—nor could it truthfully allege—that it has requested 


or applied for MMTC licensure or submitted the application fee for MMTC licensure. 


III. Judgment on the pleadings must be granted where the plaintiff fails to state a cause of 
action or the court lacks subject-matter jurisdiction. 


Florida Rule of Civil Procedure 1.140(c) authorizes motions for judgment on the pleadings.  


A court must grant a motion for judgment on the pleadings where, treating the facts alleged in the 


complaint as true, the moving party is entitled to judgment as a matter of law.  See, e.g., Kahn v. 


Am. Heritage Life Ins. Co., 975 So. 2d 589, 590 (Fla. 1st DCA 2008).  Under rule 1.140(c), the 


Department may move for judgment on the pleadings, as the pleadings are closed.   


The defense of failure to state a cause of action may be raised by motion for judgment on 


the pleadings or at the trial on the merits.  Fla. R. Civ. P. 1.140(h)(2).  The defense of lack of 


subject-matter jurisdiction may be raised at any time.  Id.  A plaintiff fails to state a cause of action 


where the defect or facts defeating the claim appear on the face of the complaint.  See, e.g., 


Neuteleers v. Patio Homeowners Ass’n, 114 So. 3d 299, 301 (Fla. 4th DCA 2013) (citing Hawkins 


v. Williams, 200 So. 2d 800, 802 (Fla. 1967)), receded from on other grounds, Condo. Ass’n of La 


Mer Estates v. Bank of N.Y. Mellon Corp., 137 So. 3d 396 (Fla. 4th DCA 2014).  Where a trial 


court lacks subject-matter jurisdiction, the court lacks the power to hear and determine a cause.  


See, e.g., Cunningham v. Std. Guaranty Ins. Co., 630 So. 2d 179, 181 (Fla. 1994). 


IV. Legal Standard for Declaratory Relief 


Longstanding Florida law requires a party seeking declaratory relief to show that, among 


other things, 


there is a bona fide, actual, present practical need for the declaration; that 
the declaration should deal with a present, ascertained or ascertainable state 
of facts or present controversy as to a state of facts; . . . and that the relief 
sought is not merely the giving of legal advice by the courts or the answer 







6 
 


to questions propounded from curiosity. These elements are necessary in 
order to maintain the status of the proceeding as being judicial in 
nature and therefore within the constitutional powers of the courts. 


May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).   


If a bona fide, actual, present need for declaratory relief cannot be established, the court 


lacks subject-matter jurisdiction.  See, e.g., id.; see also, e.g., Martinez v. Scanlan, 582 So. 2d 


1167, 1170 (Fla. 1991) (“[T]here must be a bona fide need for such a declaration based on present, 


ascertainable facts or the court lacks jurisdiction to render declaratory relief.”).  Thus, where “the 


question posed for adjudication is moot or premature, . . . the proceeding is not judicial in nature 


and therefore not properly within the compass of the Declaratory Judgments Act.”  Ashe v. City of 


Boca Raton, 1343 So. 2d 122, 124 (Fla. 2d DCA 1961). 


Declaratory Relief may not be granted where the issues presented are moot, or no longer 


“live.”  See, e.g., DeHoff v. Imeson, 15 So. 2d 258, 259 (Fla. 1943); Montgomery v. Dep’t of Health 


& Rehab. Servs., 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).  This is because “[i]t is the function 


of a judicial tribunal to decide actual controversies by a judgment which can be carried into 


effect, and not to give opinions on moot questions, or to declare principles or rules of law 


which cannot affect the matter in issue.”  Montgomery, 468 So. 2d at 1016 (emphasis added).  


Therefore, a plaintiff seeking declaratory relief must show that some useful purpose will be served 


by such relief—that is, that the relief will have an actual effect.  See Mountain v. Nat’l Airlines, 74 


So. 2d 574, 576 (Fla. 1954). 


An issue is moot when “a judicial determination can have no actual effect.”  Godwin v. 


State, 593 So. 2d 211, 212 (Fla. 1992) (citation omitted).  A case that was once ripe becomes moot 


where, by a change in circumstances prior to the court’s decision, an intervening event makes it 


impossible for the court to grant the plaintiff any effectual relief.  See, e.g., Montgomery, 468 So. 


2d at 1016.  Put differently, mootness exists where any eventual determination would have no 
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effect on the parties.  Id.   


V. Argument 


This Court must enter judgment on the pleadings in the Department’s favor, as the issues 


Miller raises have become moot, making it impossible for the Court to grant Miller any effectual 


relief.  Miller lacks a bona fide, actual, present need for declaratory relief.  The Court therefore 


lacks subject-matter jurisdiction. 


A. DOs are no longer authorized by law. 


As stated in its Second Amended Complaint, Miller requests a judgment declaring that 


pursuant to chapter 2016-123, section 3(2), Laws of Florida, Miller was and is entitled to be a DO 


under section 381.986, Florida Statutes (2015), and applicable rules or, alternatively, a judgment 


ordering the Department to consider Miller’s 2015 DO application on the merits.  Second Am. 


Compl. at 15.  The Court may not grant Miller’s requested relief, as the DO Law and rules have 


been repealed and DOs are no longer authorized by law.  The Department, as a creature of statute, 


has no legal authority to issue DO licenses or consider 2015 applications for DO licensure. 


Chapter 2017-232, Laws of Florida (the session law that enacted the 2017 Law), provides, 


“Section 381.986, Florida Statutes is amended to read: (Substantial rewording of section.  See s. 


381.986, F.S., for present text.)”  Ch. 2017-232, § 3, Laws of Fla.  “[W]hen the legislature makes 


a complete revision of a subject it serves as an implied repeal of earlier acts dealing with the same 


subject unless an intent to the contrary is shown.”  Oldham v. Rooks, 361 So. 2d 140, 143 (Fla. 


1978).   


Although repeal by implication is not favored, a general law may be 
impliedly repealed, in part or in whole, by a subsequently enacted general 
law, where it appears that there is an irreconcilable conflict between the two 
or that the later enactment was clearly intended to prescribe the only rule 
that should govern the area to which it is applicable or that the later act 
revises the subject matter of the former. 
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Alvarez v. Bd. of Trs. of City Pension Fund for Firefighters & Police Officers in the City of Tampa, 


580 So. 2d 151, 153 (Fla. 1991).  “An irreconcilable conflict exists between two statutes when 


there is a positive repugnancy between them or . . . they cannot mutually coexist.”  Leahy–


Fernandez v. Bayview Loan Serv., LLC, 159 F. Supp. 3d 1294, 1300 (M.D. Fla. 2016).   


Here, the 2017 Law and prior versions of section 381.986 do not and cannot mutually 


coexist.  “No question of repeal by implication is involved because the [2017 Law] shows upon its 


face that its purpose was to revise the entire subject by substituting the [2017 Law] for the [DO 


Law].”  Crichlow v. Md. Cas. Co., 156 So. 440, 445–46 (Fla. 1933).  In addition to authorizing 


MMTCs instead of DOs, the 2017 Law provides for an entirely new and different regulatory 


framework than that set forth in the DO Law.  The new framework imposes numerous requirements 


regarding: 


• pesticide use, § 381.986(8)(e)6, Fla. Stat. (2017); 


• edibles, §§ 381.986(8)(e)8, 381.986(8)(e)9, Fla. Stat. (2017); 


• chemicals used in processing, § 381.986(8)(e)10.b, Fla. Stat. (2017); 


• compliance with state and federal waste-management laws, 
§ 381.986(8)(e)10.c, Fla. Stat. (2017); 


• testing for potency and contaminants, § 381.986(8)(e)10.d, Fla. Stat. (2017); 


• product labeling, § 381.986(8)(e)10.f, Fla. Stat. (2017); 


• security plans, § 381.986(8)(f), Fla. Stat. (2017);  


• product transportation, § 381.986(8)(g), Fla. Stat. (2017);   


• the requirement to submit the diversity plan described above, 
§ 381.986(8)(b)10, Fla. Stat. (2017); and 


• provision for use of full-strength-THC medical marijuana by qualified patients 
with a broader range of illnesses and conditions than was authorized by prior 
laws, § 381.986(1)(f), Fla. Stat. (2017). 


The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 
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many more changes and provision for many more MMTC licenses to be issued than the number 


of DO licenses previously allowed, compare § 381.986(8)(a)1–2, Fla. Stat. (2017), with 


§ 381.986(5)(b), Fla. Stat. (2014).  The 2017 Law includes preferences for certain disadvantaged 


businesses applying for MMTC licensure, while the DO Law contained no preferences.  Compare 


§ 381.986(8)(a)2.b–c, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  The 2017 Law 


temporarily limits the number of dispensing facilities allowed per MMTC, while the DO Law 


contained no limit.  Compare § 381.986(8)(a)5, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  


The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 


many more changes, including changes to those portions of 381.986 that apply to patients and 


physicians.  These changes show the legislature’s intent to revise the entire medical-marijuana 


regulatory framework by substituting the 2017 Law for the DO Law—that is, to repeal the DO 


Law.3 


As a matter of law, the repeal of the DO Law resulted in a legislative repeal of the 


Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 


authorizing statute was no longer in effect.  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 


50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 


automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 


not meaningfully ‘exist.’ ” (citations omitted)). 


Moreover, in a licensing proceeding, the tribunal must apply the law in effect when the 


final determination on licensure is made, not the law in effect when the application is submitted.  


See, e.g., Lavernia v. Dep’t of Prof’l Regulation, Bd. of Med., 616 So. 2d 53, 53–54 (Fla. 1st DCA 


1993) (“Florida follows the general rule that a change in a licensure statute that occurs during the 


                                                 
3 These changes also show that chapter 2016-123, Laws of Florida, has been repealed as well. 
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pendency of an application for licensure is operative as to the application, so that the law as 


changed, rather than as it existed at the time the application was filed, determines whether the 


license should be granted.”); Bruner v. Bd. of Real Estate, Dep’t of Prof’l Regulation, 399 So. 2d 


4, 5 (Fla. 5th DCA 1981).   


Here, in 2018, the Court must apply the 2018 version of section 381.986, Florida Statutes 


(which is identical to the 2017 Law except for one provision that does not affect this proceeding).  


Compare § 381.986(8)(a)2.b, Fla. Stat. (2018), with 381.986(8)(a)2.b, Fla. Stat. (2017).  The 2018 


version of section 381.986, like the 2017 Law, authorizes licensure of MMTCs, but not DOs.  See 


§ 381.986, Fla. Stat. (2018).  Similarly, article X, section 29 of the Florida Constitution (the 


medical-marijuana amendment) grants the Department power to register MMTCs, but not DOs.  


See generally art. X, § 29, Fla. Const.  Indeed, there is no law currently in effect that authorizes 


DO licensure or authorizes a DO to cultivate, process, and dispense medical marijuana.  


Additionally, and as alleged in the complaint, see generally Compl., the DO application Miller 


submitted in 2015 addressed only the DO Law’s requirements for DO licensure, not the 2017 


Law’s requirements for MMTC licensure, as MMTCs were not contemplated by any law in 2015.  


And because the 2017 Law’s MMTC requirements are different than the DO Law’s DO 


requirements, Miller’s application could not possibly render Miller eligible for MMTC licensure. 


Simply stated, DO licenses are no longer authorized by any law, as the law authorizing 


DOs was repealed.  Now, under the 2017 Law, only MMTCs—not DOs—can be authorized to 


cultivate, process, and dispense medical marijuana.  See generally § 381.986, Fla. Stat. (2017).  


Miller does not seek or allege it is entitled to licensure as an MMTC.  There is no allegation (and 


none could be truthfully pleaded) that Miller has requested licensure from the Department as an 


MMTC under the 2017 Law.  Miller simply alleges a right to a DO license under a now-repealed 
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law.   


B. Because DOs are no longer authorized by law, Miller fails to state a cause of action and 
the Court lacks subject-matter jurisdiction. 


A judgment on the pleadings in the Department’s favor is required here.  The issues Miller 


raises have become moot, making it impossible for the Court to grant Miller any effectual relief, 


see Montgomery, 468 So. 2d at 1016.  DOs are no longer authorized by law.  And courts may not 


order parties to do something unlawful, useless, or impossible.  See, e.g., Kaiser Steel Corp. v. 


Mullins, 455 U.S. 72, 77 (1982); Reliable Salvage & Towing, Inc. v. One 55' Californian, Case 


No. 2:13-cv-248-FtM-29UAM, 2013 WL 1216337, at *2 (M.D. Fla. July 15, 2013) (stating that 


court will not order party to produce witnesses party does not control); Sowell v. GEICO Casualty 


Ins. Co., Case No. 3:12cv226/MCR/EMT, 2013 WL 11521846, at *2 (N.D. Fla. May 28, 2013) 


(stating that court will not order party to produce documents party does not possess); de Pasquale 


v. Rolex Watch U.S.A., Inc., Case No. 87-0802-CIV-DAVIS, 1988 WL 117402, at *2 (S.D. Fla. 


Mar. 15, 1988); Butler v. Coral Volkswagen, Inc., 629 F. Supp. 1034, 1041 (S.D. Fla. 1986) (stating 


that court will not order party to reinstate employee who is physically unable to perform work); 


Myers v. Hawkins, 362 So. 2d 926, 929 (Fla. 1978) (“The courts will not require parties to engage 


in a series of useless acts.”).   


Miller cannot “show that some useful purpose will be served by” the requested relief, see 


Kendrick v. Everheart, 390 So. 2d at 59.  The Court cannot enter a “judgment in [Miller’s] favor 


declaring that [Miller] was and is entitled to be a DO under §381.986 and applicable rules [or] in 


the alternative, ordering the Department to consider [Miller’s 2015] application [for DO licensure] 


on its merits,” Second Am. Compl. at 15.  Thus, Miller lacks a bona fide, actual, present need for 


declaratory relief and fails to state a cause of action, and the Court lacks subject-matter jurisdiction. 
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VI. Conclusion 


For the reasons stated above, the Department requests that the Court enter judgment on the 


pleadings in the Department’s favor, plus grant such other relief as the Court deems appropriate.  
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From: Ed Lombard
To: UnderwoodL@leoncountyfl.gov
Cc: Megan S. Reynolds; Tim Elliott; "corinne@smithlawtlh.com"
Subject: EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700 -- REQUEST FOR HEARING DATES

AND TIMES
Date: Monday, September 17, 2018 3:00:53 PM
Attachments: 050 - DOH Motion for Summary Judgment (09-14-18).pdf

051 - NOF - Summary Judgment Evidence.pdf
052 - Request for Hearing on Motion for Judgment on the Pleadings.pdf
054 - Request for Hearing on Motion for Summary Judgment.pdf
image003.png

Ms. Underwood,
 
Last week my assistant, Rita Hodge, sent you a courtesy copy of the Defendant’s Motion
for Judgment on the Pleading in the referenced case, and requested hearing dates and
time.   We haven’t received a response yet.  Today, I’m submitting a courtesy copy of the
Defendant’s Motion for Summary Judgment (please see attached).
 
We are requesting 20-30 mins to hear the motion for judgment on the pleadings. 
Plaintiff’s counsel is available anytime the week of October 1, as are we.   A copy of a
Formal request for hearing is attached.
 
Additionally, we are requesting hearing time on October 4 or 5 for the Motion for
Summary Judgment.  That should be 20 mins as well.   A copy of a Formal Request for
Hearing is attached.
 
Once I have the Court’s available time slots, I will coordinate with Plaintiff’s counsel and
confirm.   Plaintiff’s counsel is copied on this email.

Thank you.
 
 
Ed Lombard

Vezina, Lawrence & Piscitelli
www.vlplaw.com

413 East Park Avenue

Tallahassee, Florida 32301

(850) 224-6205 (office)

(850) 567-7511 (cell)

----------------------------------
elombard@vlplaw.com

----------------------------------

The information contained in this email is intended only for the personal and confidential use of the recipient(s) named
above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of
this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby
notified that you have received this document in error and that any review, dissemination, distribution, or copying of this
message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 


EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 


THE DEPARTMENT’S MOTION FOR SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 


Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 


of Health, moves for final summary judgment in its favor, as this matter has become moot: the 


relief requested by Plaintiff Edward Miller & Son, Inc., cannot be granted.  Because the matter is 


moot, (1) Miller’s Second Amended Complaint for Declaratory Relief fails to state a cause of action 


and (2) the Court lacks subject-matter jurisdiction over this matter.  Additionally, summary 


judgment in the Department’s favor should be granted because Miller failed to exhaust 


legislatively mandated administrative remedies. 


I. Introduction 


In this proceeding, Miller seeks a judgment declaring that pursuant to chapter 2016-123, 


section 3(2), Laws of Florida, Miller was and is entitled to be a dispensing organization (DO) of 


medical marijuana under section 381.986, Florida Statutes (2015), and applicable rules.  Second 


Am. Compl. at 15 & ¶ 59.  Miller alternatively asks the Court to order the Department to consider 


on the merits Miller’s 2015 application for DO licensure.  Second Am. Compl. at 15. 


But the Court cannot grant the relief Miller seeks.  Miller initiated this action in March 


2016.  See Compl.  The operative complaint (Miller’s Second Amended Complaint for Declaratory 
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Relief) was filed January 3, 2017.  See Second Am. Compl.  As made clear in its complaint, Miller 


seeks a DO license under section 381.986, Florida Statutes (2015), not licensure as a medical 


marijuana treatment center (MMTC) under Florida’s current medical-marijuana statute.  See 


Second Am. Compl. passim. 


Because the DO licensing laws have been repealed and DOs are no longer authorized by 


law, Miller lacks a bona fide, actual, present need for declaratory relief.  The requested relief, if 


granted, would be useless—that is, have no effect—instead serving merely as an impermissible 


advisory opinion.  This means that Miller fails to state a cause of action and the Court lacks subject-


matter jurisdiction.  Accordingly, the Court must enter summary judgment in the Department’s 


favor. 


Additionally, summary judgment should be granted for the Department because Miller has 


not exhausted the required administrative remedies process.  The Administrative Procedures Act 


(APA) is the mechanism established by the legislature for challenging state agency decisions, such 


as denial of an application to become a DO.  Exhaustion of administrative remedies is mandatory, 


with limited exception.  And no exception to the APA applies here. 


II. Background and Undisputed, Material Facts 


A. The 2014 DO Law 


Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the Florida 


Legislature legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for 


qualified patients who suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; 


Second Am. Compl. ¶ 7.  The DO Law, codified as amended at section 381.986, Florida Statutes, 


and other statutes, directed the Department to authorize five DOs to serve Florida’s medical-


cannabis patients, see § 381.986(5)(b), Fla. Stat. (2014); Second Am. Compl. ¶ 8.  The DO Law 


included several requirements each applicant needed to meet to be eligible for DO licensure.  See, 
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e.g., § 381.986(5)(b), Fla. Stat. (2014). 


The DO Law also empowered the Department to adopt rules to implement the DO Law.  


See § 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and 


formally adopted detailed rules implementing the application, selection, and regulatory processes 


for DOs.  See Fla. Admin. Code Ch. 64-4 (2015); Second Am. Compl. ¶¶ 12, 13.  The rules include 


an application form to be completed per the detailed instructions in the rule text and in the 


application form itself.  See Fla. Admin. Code R. 64-4.002 (2015); Second Am. Compl. ¶ 13.  The 


rules also included a scorecard that DO-application evaluators would use when scoring DO 


applications.  See Fla. Admin. Code R. 64-4.002(5)(a)-(b) (2015).  The DO application and DO 


scorecard track the DO Law and other rules the Department promulgated pursuant to the DO Law.  


See Fla. Admin. Code R. 64-4.002 (2015). 


On the day DO applications were due, July 8, 2015, see Fla. Admin. Code R. 64-4.002(5), 


Miller delivered a DO application to the Department that was stamped received as of 5:27 p.m.  


Second Am. Compl. ¶ 29.  Miller delivered its DO-application fee the next day, July 9, 2015.  


Second Am. Compl. ¶ 29.  The Department determined Miller’s DO application to be untimely 


delivered and accordingly did not review, evaluate, and score the DO application.  Second Am. 


Compl. ¶ 30.  By letter dated July 16, 2015, the Department notified Miller that its application was 


rejected as untimely submitted.  Second Am. Compl. ¶ 30. 


Miller later initiated this action, seeking DO licensure pursuant to chapter 2016-123, 


section 3(2), Laws of Florida.  Second Am. Compl. at 15 & ¶¶ 52–59.  In pertinent part, chapter 


2016-123, section 3(2) provides, 


If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
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and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 


Ch. 2016-123, § 3(2), Laws of Fla.  As chapter 2016-123 took effect on March 25, 2016, see ch. 


2016-123, § 5, Laws of Fla., the 2015 version of section 381.9861 applied to applicants seeking 


DO licensure under chapter 2016-123, section 3(2). 


B. The 2017 Law 


In a 2017 special session, the legislature amended section 381.986 (the 2017 Law).  Ch. 


2017-232, § 3, Laws of Fla.  As explained below, the 2017 Law repealed the DO Law in its entirety.  


See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law provided for former DOs to receive MMTC 


licenses upon meeting certain statutory requirements2: 


[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 


§ 381.986(8)(a)1, Fla. Stat. (2017). 


The 2017 Law includes many requirements each applicant needs to meet to be eligible for 


MMTC licensure.  See, e.g., §§ 381.986(8), -(9), Fla. Stat. (2017).  But the statutory requirements 


under the 2017 Law are different and much more numerous than those imposed by the DO Law.  


Compare § 381.986, Fla. Stat. (2014), with § 381.986, Fla. Stat. (2017).  For example, the 2017 


Law contains requirements regarding MMTCs’ pesticide use, edibles, chemicals used in 


processing, compliance with state and federal waste-management laws, testing for potency and 


                                                 
1 As section 381.986 was not amended in 2015, the 2015 version of that statute is identical to the 
2014 version of the statute.  Therefore, this motion’s references to the “DO Law” also apply to the 
2015 version of section 381.986. 
2 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 
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contaminants, product labeling, security plans, and product transportation.  See §§ 381.986(8)(e)6, 


381.986(8)(e)8, 381.986(8)(e)9, 381.986(8)(e)10.b, 381.986(8)(e)10.c, 381.986(8)(e)10.d, 


381.986(8)(e)10.f, 381.986(8)(f), 381.986(8)(g), Fla. Stat. (2017).  The DO Law contained no such 


requirements.  See generally § 381.986, Fla. Stat. (2014).  The 2017 Law also requires each 


applicant to submit a “diversity plan” that promotes and ensures involvement of minority persons, 


minority business enterprises, and veteran business enterprises in ownership of, management of, 


and employment with MMTCs.  See §§ 381.986(8)(b), 381.986(8)(b)10, Fla. Stat. (2017).  The 


DO Law contained no such requirement.  See generally § 381.986, Fla. Stat. (2014).   


Miller does not allege in its complaint—nor could it truthfully allege—that it has requested 


or applied for MMTC licensure or submitted the application fee for MMTC licensure. 


III. Summary-Judgment Standard 


Summary judgment should be granted when the evidence shows there is no genuine issue 


as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 


Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 


that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 


find for the nonmoving party).  


IV. Legal Standard for Declaratory Relief 


Longstanding Florida law requires a party seeking declaratory relief to show that, among 


other things, 


there is a bona fide, actual, present practical need for the declaration; that 
the declaration should deal with a present, ascertained or ascertainable state 
of facts or present controversy as to a state of facts; . . . and that the relief 
sought is not merely the giving of legal advice by the courts or the answer 
to questions propounded from curiosity. These elements are necessary in 
order to maintain the status of the proceeding as being judicial in 
nature and therefore within the constitutional powers of the courts. 


May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).   
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If a bona fide, actual, present need for declaratory relief cannot be established, the court 


lacks subject-matter jurisdiction.  See, e.g., id.; see also, e.g., Martinez v. Scanlan, 582 So. 2d 


1167, 1170 (Fla. 1991) (“[T]here must be a bona fide need for such a declaration based on present, 


ascertainable facts or the court lacks jurisdiction to render declaratory relief.”).  Thus, where “the 


question posed for adjudication is moot or premature, . . . the proceeding is not judicial in nature 


and therefore not properly within the compass of the Declaratory Judgments Act.”  Ashe v. City of 


Boca Raton, 1343 So. 2d 122, 124 (Fla. 2d DCA 1961). 


Declaratory relief may not be granted where the issues presented are moot, or no longer 


“live.”  See, e.g., DeHoff v. Imeson, 15 So. 2d 258, 259 (Fla. 1943); Montgomery v. Dep’t of Health 


& Rehab. Servs., 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).  This is because “[i]t is the function 


of a judicial tribunal to decide actual controversies by a judgment which can be carried into 


effect, and not to give opinions on moot questions, or to declare principles or rules of law 


which cannot affect the matter in issue.”  Montgomery, 468 So. 2d at 1016 (emphasis added).  


Therefore, a plaintiff seeking declaratory relief must show that some useful purpose will be served 


by such relief—that is, that the relief will have an actual effect.  See Mountain v. Nat’l Airlines, 74 


So. 2d 574, 576 (Fla. 1954). 


An issue is moot when “a judicial determination can have no actual effect.”  Godwin v. 


State, 593 So. 2d 211, 212 (Fla. 1992) (citation omitted).  A case that was once ripe becomes moot 


where, by a change in circumstances prior to the court’s decision, an intervening event makes it 


impossible for the court to grant the plaintiff any effectual relief.  See, e.g., Montgomery, 468 So. 


2d at 1016.  Put differently, mootness exists where any eventual determination would have no 


effect on the parties.  Id.   


V. DOs are no longer authorized by law. 


As stated in its Second Amended Complaint, Miller requests a judgment declaring that 
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pursuant to chapter 2016-123, section 3(2), Laws of Florida, Miller was and is entitled to be a DO 


under section 381.986, Florida Statutes (2015), and applicable rules or, alternatively, a judgment 


ordering the Department to consider Miller’s 2015 DO application on the merits.  Second Am. 


Compl. at 15.  The Court may not grant Miller’s requested relief, as the DO Law and rules have 


been repealed and DOs are no longer authorized by law.  The Department, as a creature of statute, 


has no legal authority to issue DO licenses or consider 2015 applications for DO licensure. 


Chapter 2017-232, Laws of Florida (the session law that enacted the 2017 Law), provides, 


“Section 381.986, Florida Statutes is amended to read: (Substantial rewording of section.  See s. 


381.986, F.S., for present text.)”  Ch. 2017-232, § 3, Laws of Fla.  “[W]hen the legislature makes 


a complete revision of a subject it serves as an implied repeal of earlier acts dealing with the same 


subject unless an intent to the contrary is shown.”  Oldham v. Rooks, 361 So. 2d 140, 143 (Fla. 


1978).   


Although repeal by implication is not favored, a general law may be 
impliedly repealed, in part or in whole, by a subsequently enacted general 
law, where it appears that there is an irreconcilable conflict between the two 
or that the later enactment was clearly intended to prescribe the only rule 
that should govern the area to which it is applicable or that the later act 
revises the subject matter of the former. 


Alvarez v. Bd. of Trs. of City Pension Fund for Firefighters & Police Officers in the City of Tampa, 


580 So. 2d 151, 153 (Fla. 1991).  “An irreconcilable conflict exists between two statutes when 


there is a positive repugnancy between them or . . . they cannot mutually coexist.”  Leahy–


Fernandez v. Bayview Loan Serv., LLC, 159 F. Supp. 3d 1294, 1300 (M.D. Fla. 2016).   


Here, the 2017 Law and prior versions of section 381.986 do not and cannot mutually 


coexist.  “No question of repeal by implication is involved because the [2017 Law] shows upon its 


face that its purpose was to revise the entire subject by substituting the [2017 Law] for the [DO 


Law].”  Crichlow v. Md. Cas. Co., 156 So. 440, 445–46 (Fla. 1933).  In addition to authorizing 
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MMTCs instead of DOs, the 2017 Law provides for an entirely new and different regulatory 


framework than that set forth in the DO Law.  The new framework imposes numerous requirements 


regarding: 


 pesticide use, § 381.986(8)(e)6, Fla. Stat. (2017); 


 edibles, §§ 381.986(8)(e)8, 381.986(8)(e)9, Fla. Stat. (2017); 


 chemicals used in processing, § 381.986(8)(e)10.b, Fla. Stat. (2017); 


 compliance with state and federal waste-management laws, 
§ 381.986(8)(e)10.c, Fla. Stat. (2017); 


 testing for potency and contaminants, § 381.986(8)(e)10.d, Fla. Stat. (2017); 


 product labeling, § 381.986(8)(e)10.f, Fla. Stat. (2017); 


 security plans, § 381.986(8)(f), Fla. Stat. (2017);  


 product transportation, § 381.986(8)(g), Fla. Stat. (2017);   


 the requirement to submit the diversity plan described above, 
§ 381.986(8)(b)10, Fla. Stat. (2017); and 


 provision for use of full-strength-THC medical marijuana by qualified patients 
with a broader range of illnesses and conditions than was authorized by prior 
laws, § 381.986(1)(f), Fla. Stat. (2017). 


The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 


many more changes and provision for many more MMTC licenses to be issued than the number 


of DO licenses previously allowed, compare § 381.986(8)(a)1–2, Fla. Stat. (2017), with 


§ 381.986(5)(b), Fla. Stat. (2014).  The 2017 Law includes preferences for certain disadvantaged 


businesses applying for MMTC licensure, while the DO Law contained no preferences.  Compare 


§ 381.986(8)(a)2.b–c, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  The 2017 Law 


temporarily limits the number of dispensing facilities allowed per MMTC, while the DO Law 


contained no limit.  Compare § 381.986(8)(a)5, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  


The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 
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many more changes, including changes to those portions of 381.986 that apply to patients and 


physicians.  These changes show the legislature’s intent to revise the entire medical-marijuana 


regulatory framework by substituting the 2017 Law for the DO Law—that is, to repeal the DO 


Law.3 


As a matter of law, the repeal of the DO Law resulted in a legislative repeal of the 


Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 


authorizing statute was no longer in effect.  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 


50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 


automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 


not meaningfully ‘exist.’ ” (citations omitted)). 


Moreover, in a licensing proceeding, the tribunal must apply the law in effect when the 


final determination on licensure is made, not the law in effect when the application is submitted.  


See, e.g., Lavernia v. Dep’t of Prof’l Regulation, Bd. of Med., 616 So. 2d 53, 53–54 (Fla. 1st DCA 


1993) (“Florida follows the general rule that a change in a licensure statute that occurs during the 


pendency of an application for licensure is operative as to the application, so that the law as 


changed, rather than as it existed at the time the application was filed, determines whether the 


license should be granted.”); Bruner v. Bd. of Real Estate, Dep’t of Prof’l Regulation, 399 So. 2d 


4, 5 (Fla. 5th DCA 1981).   


Here, in 2018, the Court must apply the 2018 version of section 381.986, Florida Statutes 


(which is identical to the 2017 Law except for one provision that does not affect this proceeding).  


Compare § 381.986(8)(a)2.b, Fla. Stat. (2018), with 381.986(8)(a)2.b, Fla. Stat. (2017).  The 2018 


version of section 381.986, like the 2017 Law, authorizes licensure of MMTCs, but not DOs.  See 


                                                 
3 These changes also show that chapter 2016-123, Laws of Florida, has been repealed as well. 
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§ 381.986, Fla. Stat. (2018).  Similarly, article X, section 29 of the Florida Constitution (the 


medical-marijuana amendment) grants the Department power to register MMTCs, but not DOs.  


See generally art. X, § 29, Fla. Const.  Indeed, there is no law currently in effect that authorizes 


DO licensure or authorizes a DO to cultivate, process, and dispense medical marijuana.  


Additionally, and as alleged in the complaint, see generally Compl., the DO application Miller 


submitted in 2015 addressed only the DO Law’s requirements for DO licensure, not the 2017 


Law’s requirements for MMTC licensure, as MMTCs were not contemplated by any law in 2015.  


And because the 2017 Law’s MMTC requirements are different than the DO Law’s DO 


requirements, Miller’s application could not possibly render Miller eligible for MMTC licensure. 


Simply stated, DO licenses are no longer authorized by any law, as the law authorizing 


DOs was repealed.  Now, under the 2017 Law, only MMTCs—not DOs—can be authorized to 


cultivate, process, and dispense medical marijuana.  See generally § 381.986, Fla. Stat. (2017).  


Miller does not seek or allege it is entitled to licensure as an MMTC.  There is no allegation (and 


none could be truthfully pleaded) that Miller has requested licensure from the Department as an 


MMTC under the 2017 Law.  Miller simply alleges a right to a DO license under a now-repealed 


law.   


VI. Because DOs are no longer authorized by law, Miller fails to state a cause of action and 
the Court lacks subject-matter jurisdiction. 


Summary judgment in the Department’s favor is required here.  The issues Miller raises 


have become moot, making it impossible for the Court to grant Miller any effectual relief, see 


Montgomery, 468 So. 2d at 1016.  DOs are no longer authorized by law.  And courts may not order 


parties to do something unlawful, useless, or impossible.  See, e.g., Kaiser Steel Corp. v. Mullins, 


455 U.S. 72, 77 (1982); Reliable Salvage & Towing, Inc. v. One 55' Californian, Case No. 2:13-


cv-248-FtM-29UAM, 2013 WL 1216337, at *2 (M.D. Fla. July 15, 2013) (stating that court will 
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not order party to produce witnesses party does not control); Sowell v. GEICO Casualty Ins. Co., 


Case No. 3:12cv226/MCR/EMT, 2013 WL 11521846, at *2 (N.D. Fla. May 28, 2013) (stating that 


court will not order party to produce documents party does not possess); de Pasquale v. Rolex 


Watch U.S.A., Inc., Case No. 87-0802-CIV-DAVIS, 1988 WL 117402, at *2 (S.D. Fla. Mar. 15, 


1988); Butler v. Coral Volkswagen, Inc., 629 F. Supp. 1034, 1041 (S.D. Fla. 1986) (stating that 


court will not order party to reinstate employee who is physically unable to perform work); Myers 


v. Hawkins, 362 So. 2d 926, 929 (Fla. 1978) (“The courts will not require parties to engage in a 


series of useless acts.”).   


Miller cannot “show that some useful purpose will be served by” the requested relief, see 


Kendrick v. Everheart, 390 So. 2d at 59.  The Court cannot enter a “judgment in [Miller’s] favor 


declaring that [Miller] was and is entitled to be a DO under §381.986 and applicable rules [or] in 


the alternative, ordering the Department to consider [Miller’s 2015] application [for DO licensure] 


on its merits,” Second Am. Compl. at 15.  Thus, Miller lacks a bona fide, actual, present need for 


declaratory relief and fails to state a cause of action, and the Court lacks subject-matter jurisdiction. 


VII. Miller failed to exhaust mandatory administrative remedies. 
 


Summary judgment in favor of the Department must be granted because Miller failed to 


exhaust mandatory administrative remedies.  The Department incorporates and restates as if fully 


set for here the Department’s Motion for Summary Judgment dated and filed May 8, 2017.4  A 


copy of that motion is attached as Exhibit A.  As additionally support, the Department relies on 


the deposition testimony of Christopher Bryant and Anthony Ardizzone.  The Bryant deposition 


transcript is attached as Exhibit B.5  


                                                 
4 The May 8, 2017, motion is hereby renewed as well. 
5 The Ardizzone deposition is currently being transcribed.  The Department will file this transcript 
as soon as it receives the transcript. 
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VIII. Conclusion 


For the reasons stated above, the Department requests that the Court enter final summary 


judgment in the Department’s favor, plus grant such other relief as the Court deems appropriate. 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 


EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant. 
       / 
 


THE DEPARTMENT’S MOTION FOR FINAL SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 


 
Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 


of Health, moves for final summary judgment in its favor.   


I. INTRODUCTION 


This action concerns the Department’s denial of an application by Plaintiff Edward Miller 


& Son, Inc. (Miller), to become a low-THC cannabis dispensing organization.  Florida law is well 


settled that the administrative review process established by the legislature in chapter 120, Florida 


Statutes, may not be supplanted by a circuit court proceeding.  As the undisputed material facts 


show, the administrative review process applies to the Department’s denial of Miller’s application, 


and Miller has never sought review of the license denial through the mandatory administrative 


review process.  Summary judgment should be entered against Miller for failure to exhaust the 


legislatively mandated administrative remedies. 
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II. PROCEDURAL POSTURE 


On March 25, 2016, Miller filed its initial complaint in this action.  Before serving the 


Department with process, Miller filed an amended complaint.  After Miller formally served 


process, the Department filed a motion to dismiss the amended complaint, arguing, among other 


things, that Miller had failed to exhaust administrative remedies.  After a hearing on the motion to 


dismiss, the Court denied the motion and noted that the matter may be better resolved through a 


motion for summary judgment.  See Order on Mot. to Dismiss and on Mot. to Intervene at 2.  In 


light of the arguments the Department raised at the hearing, the Court offered Miller leave to file 


a second amended complaint, which Miller accepted.1  Id.  After the second amended complaint 


was filed, the Department filed its answer and defenses.  By this motion, the Department seeks 


summary judgment based on its first, second, and eleventh defenses of lack of subject matter 


jurisdiction and failure to exhaust administrative remedies. 


III. SUMMARY JUDGMENT STANDARD 


 Summary judgment should be granted when the evidence shows there is no genuine issue 


as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 


Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 


that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 


find for the nonmoving party).  


  


                                                 
1 Miller filed a motion to strike the Department’s defenses 3 through 8.  The parties agreed that 
the Department could amend.  On February 27, 2017, the Department filed its Amended Answer 
and Defenses to the Second Amended Complaint. 
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IV. UNDISPUTED, MATERIAL FACTS 


A. The Compassionate Medical Cannabis Act and Dispensing Organization Approval  


Through the Compassionate Medical Cannabis Act of 2014, the legislature legalized the 


licensed cultivation, processing, and dispensing of low-THC cannabis for qualified patients who 


suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; Second Am. Compl ¶ 7.  


The Act, codified as amended at section 381.986, Florida Statutes, and other statutes, directed the 


Department to authorize five “dispensing organizations” (DOs) — one in each of five regions: 


Northwest, Northeast, Central, Southeast, and Southwest Florida.  § 381.986(5)(b), Fla. Stat. 


(2015)2; Second Am. Compl. ¶ 8.  The Act set forth a general framework for an application process 


where the Department would determine which statutorily qualified applicant was the most 


dependable and most qualified for each region.  See § 381.986(5)(b), Fla. Stat.; Second Am. 


Compl. ¶¶ 10, 11.   


The Act also empowered the Department to adopt rules to implement the Act.  See 


§ 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and formally 


adopted detailed rules implementing the application, selection, and regulatory processes for DOs.  


Fla. Admin. Code Ch. 64-4; Second Am. Compl.¶¶ 12, 13.  The rules include an application form 


to be completed per the detailed instructions in the rule text and in the application form itself.  See 


Fla. Admin. Code R. 64-4.002; Second Am. Compl. ¶ 13. 


The rule text and application form expressly provided a 5:00 p.m. deadline for submittal of 


applications, including the $60,063 application fee: 


The completed application form must include the following: 


                                                 
2 The 2015 version of the Compassionate Medical Cannabis Act applies in this proceeding as that 
version was in effect during the DO licensing process.  All citations to any statute in this motion 
are to the 2015 version unless otherwise noted. 
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(1) An initial application fee of $60,063.00. 


. . . 


(5) Any “Application for Low-THC Cannabis Dispensing Organization Approval” 
and all required exhibits and supporting documents shall be delivered to the Agency 
Clerk of the Department of Health physically located at 2585 Merchants Row 
Boulevard in Tallahassee, Florida, no earlier than 10:00 a.m. (Eastern Time), on the 
effective date of this rule and no later than 5:00 p.m. (Eastern Time), 21 calendar 
days after the effective date of this rule. 


Fla. Admin. Code R. 64-4.002(1), -(5) (emphasis added); Second Am. Compl. ¶¶ 13, 14.  The rules 


became effective on June 17, 2015, see Fla. Admin. Code R. 64-4.002, making the applications 


due no later than 5:00 p.m. on July 8, 2015; Second Am. Compl. ¶ 14.  Notably, the application 


process for the five licenses was a one-time event because the Department was limited by law to 


approving only one applicant per region.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code 


R. 64-4.002(5)(b).  The application process that commenced in July 2015 was the only application 


opportunity allowed by law.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code R. 64-4.002(5) 


(setting one-time deadline to submit applications).  And because the applicants were applying for 


an exclusive license in each region, applications had to be comparatively evaluated by region — 


that is, each applicant in a given region was compared to the other applicants in that region to 


determine which was best.  See, e.g., Fla. Admin. Code R. 64-4.002(5)(b); Second Am. Compl.  ¶ 


17; Bax Aff. ¶¶ 5, 8, 16a & Ex. 2 [McCrory’s Sunny Hill Nursery, LLC, v. Dep’t of Health, DOAH 


Case No. 15-7275 [hereinafter McCrory’s I], Order Regarding Impact of Ch. 2016-123 at 3, 4] 


(Bax affidavit and exhibits attached as Exhibit A). 


B. Miller submitted its application after the deadline. 


More than two dozen applicants submitted applications before the 5:00 p.m. deadline.  See 


Bax Aff. ¶ 5.  Miller was not one of those applicants.  See Second Am. Compl. ¶ 29; Bax Aff. ¶¶ 


5, 6.  Instead, Miller delivered a “thumb drive” purporting to contain its application at 5:27 p.m. 
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— after the deadline set forth by law.  See Second Am. Compl. ¶ 29; Bax Aff. ¶ 6.  The application 


fee required by law to be submitted as part of the application was not delivered by Miller until the 


next day, July 9, 2015.  Bax Aff. ¶ 6; see also Second Am. Compl. ¶ 29.  Miller was seeking to 


apply for the exclusive license in the Southeast region.  Bax. ¶ 6.  Putative intervenor Costa Nursery 


Farms, LLC, was among the five applicants that timely submitted an application for the Southeast 


region.  Bax Aff. ¶ 9.   


By certified letter dated July 16, 2015, the Department notified Miller that its application 


was rejected as untimely (the Rejection Letter).  Bax Aff. ¶ 7 & Ex. 1; Second Am. Compl. ¶ 30.  


This letter contained the following notice of rights: 


A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence.  The mailing address for the Agency Clerk is 4052 Bald 
Cypress Way, BIN #A02, Tallahassee, Florida 32399-1703.  The physical address 
is 2585 Merchants Row Blvd., Tallahassee, FL 32399-1703.  The Agency Clerk’s 
facsimile number is (850) 413-8743. 


Mediation is not available as an alternative remedy. 


The failure of any person to file a petition for hearing within 21 days from receipt 
of this agency action will constitute a waiver of that person’s right to an 
administrative hearing. 


 Bax Aff. ¶ 7 & Ex. 1.   


By letter dated November 23, 2015, the Department notified Costa that as its application 


received the highest score in the Southeast Region, it was approved as that region’s exclusive DO.  


See Bax. Aff ¶ 9.  The approval letters for all five regional DOs were promptly posted to the 


Department’s website, which is available to the public at large.  Bax Aff. ¶ 9.  


To this day, Miller has not filed any petition with the Department seeking an administrative 


hearing under chapter 120, Florida Statutes, regarding the Department’s rejection of Miller’s 







6 
 


application or approval of Costa’s application.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.  


Instead, on March 25, 2016, almost eight months after the Rejection Letter was sent, Miller 


initiated this circuit court action seeking a judicial declaration that it was entitled to the DO license 


in the Southeast Region.  See generally Compl. 


V. SUMMARY OF ARGUMENT 


Summary judgment should be granted for the Department because Miller has not exhausted 


the required administrative remedies process.  The Administrative Procedure Act (APA) is the 


mechanism established by the legislature to challenge state agency decisions, such as denial of an 


application to become a DO.  Exhaustion of administrative remedies is mandatory, with limited 


exception.  No exception to the APA applies here, as the APA provides an adequate remedy and 


Miller does not challenge the facial constitutionality of any law.   


Chapter 2016-123 does not override the APA expressly or implicitly.  Rather, the provision 


on which Miller relies was simply the legislature’s attempt to remedy its frustration with pending 


administrative challenges potentially holding up the dispensing of much-needed treatment to ill 


children, while honoring the due process rights of denied applicants whose administrative petitions 


were pending to pursue those challenges to completion through the APA. 


Finally, as compelled by well-settled law, this Court should defer to the Department’s 


interpretation of chapter 2016-123 because the Department is the agency charged with 


implementing and enforcing that law, the Compassionate Medical Cannabis Act, and the DO 


licensing rules — all of which give the Department reasonable discretion in approving and 


rejecting applications for the few available DO licenses. 
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VI. ARGUMENT 


A. The legislature enacted the APA to be the mechanism to challenge agency decisions 
such as the Department’s DO licensing decisions. 


The Florida Legislature established the APA as the process for challenging executive 


agency decisions such as the denial of a license application.  See ch. 120, Fla. Stat.  The APA 


provides a mechanism to file a petition, take discovery, present evidence, and have grievances 


heard — in other words, for a party to exercise its right to due process — in an administrative 


forum.  See, e.g., §§ 120.569, 120.57, Fla. Stat.; Citizens of State v. Fla. Pub. Serv. Comm’n, 146 


So. 3d 1143, 1154 (Fla. 2014).  That the APA affords all affected persons due process is well 


established: 


[T]he legislature may determine by what process and procedure legal rights may be 
asserted and determined provided that the procedure adopted affords reasonable 
notice and a fair opportunity to be heard before rights are decided.  In the 
administrative arena, due process requirements are found in chapter 120, Florida 
Statutes, the Florida Administrative Procedure Act . . . .   


The APA was intended to simplify the administrative process . . . , thereby insuring 
that the public would receive due process and significantly improved fairness of 
treatment. . . . 


Citizens, 146 So. 3d at 1154 & n.6 (some alterations in original) (internal quotation marks and 


citations omitted).   


As an executive branch agency, the Department is generally subject to the APA for matters 


that constitute “agency action.”  § 120.52(1), Fla. Stat. (defining which government entities are 


subject to APA).  A decision to approve or deny a license or permit application3 is the type of 


“agency action” that is to be reviewed under the APA.  See § 120.52(2), Fla. Stat. (defining agency 


action subject to APA); § 120.569, Fla. Stat.; see also, e.g., Carter v. Fla. Dep’t of Fin. Servs., 117 


                                                 
3 Whether deemed a license or a permit, the Department’s decision to approve or reject a DO 
application is agency action. 
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So. 3d 476 (Fla. 1st DCA 2013) (reviewing agency final order denying application for adjuster’s 


license); Pershing Indus., Inc. v. Dep’t of Banking & Fin., 581 So. 2d 991 (Fla. 1st DCA 1991) 


(reviewing agency final order approving cemetery license).  Upon receiving notice from an agency 


of agency action, an affected party may avail itself of the robust arsenal of rights provided by the 


APA.  See Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580, 590 (1st DCA 1977).   Indeed, the APA 


subjects every agency action to immediate or potential scrutiny; which assures 
notice and opportunity to be heard on virtually every important question before an 
agency; which provides independent hearing officers as fact finders in the 
formulation of particularly sensitive administrative decisions; which requires 
written findings and conclusions on impact issues; which assures prompt 
administrative action; and which provides judicial review of final, even 
interlocutory orders, affecting a party’s interest.  
 


Id.   


The Department’s decision to deny or reject Miller’s DO license application is precisely 


the type of decision for which the APA was designed.  See, e.g., id.; Bankers Ins. Co. v. Fla. 


Residential Prop. & Cas. Joint Underwriting Ass’n, 689 So. 2d 1127, 1129 (Fla. 1st DCA 1997). 


B. The Department provided Miller with the required “point of entry” to APA 
proceedings. 


To protect parties from unknowingly waiving their due process rights, the APA requires 


agencies to follow certain procedural steps to notify affected persons of agency action.  When an 


agency takes agency action, the agency must (1) inform the affected party of the agency’s action 


or decision, (2) inform the party of any administrative hearing or judicial review that is available 


under APA, and (3) inform the party of the procedure that must be followed to obtain the hearing 


or judicial review, including the time limits that apply.  See §§ 120.569(1), 120.60(3), Fla. Stat.  


This is known in administrative law as a “point of entry.”  See, e.g., Gulf Coast Home Health 


Servs. of Fla., Inc. v. Dep’t of Health & Rehab. Servs., 515 So. 2d 1009, 1011 (Fla. 1st DCA 1987).   
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The Rejection Letter the Department provided to Miller is as clear a point of entry as any 


agency can provide to an affected party.  Not only did the letter inform Miller that its application 


was rejected and why, but the letter explicitly notified Miller of its right to challenge the 


Department’s decision through the APA: 


A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence. . . .  


See Bax Aff. ¶ 7 & Ex. 1.  The Rejection Letter explained where the petition must be filed and the 


deadline for filing.  See Bax Aff. ¶ 7 & Ex. 1.  In short, the letter satisfied all APA requirements 


to provide a point of entry.  And Miller acknowledged as much when it corresponded with the 


Department several weeks after the Rejection Letter was sent: “As you may have learned by now, 


Ed Miller and Sons [sic] did not file a petition challenging the Department’s decision to reject its 


application . . . .”  Bax Aff. ¶ 21 & Ex. 7 [Email from M. Christopher Bryant, of Miller, Oertel, 


Fernandez, Bryant & Atkinson, P.A., Counsel for Miller, to Amanda Bush, Sr. Atty., Off. of the 


Gen. Counsel, Dep’t of Health (Aug. 10, 2015, 10:58 EST)].  Thus, the Department met its 


obligations under the APA, and Miller elected not to challenge the Department’s decision through 


the APA process.  See, e.g., Second Am. Compl. ¶ 69.  In fact, Miller does not contend in the 


Second Amended Complaint that it ever filed a formal petition under the APA challenging the 


Department’s action contained in the Rejection Letter.  See generally Second Am. Compl. 


C. Exhaustion of administrative remedies is not a choice, but a requirement. 


Parties affected by executive agency action must exhaust administrative remedies to obtain 


relief.  See, e.g., Willis, 344 So. 2d at 590; see also, e.g., City of Sunny Isles Beach v. Publix Super 


Markets, Inc., 996 So. 2d 238, 238–39 (Fla. 3d DCA 2008) (noting that “it is the law of this state, 
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for good and salutary reasons relating to both respect for the administrative process and judicial 


efficiency, that, with rare exception relating usually to matters not cognizable in the circuit court, 


a party cannot resort to the courts for a decision until administrative remedies are exhausted” and 


holding that circuit court exceeded jurisdiction in considering declaratory judgment claim); 


Pushkin v. Lombard, 279 So. 2d 79, 80 (Fla. 3d DCA 1973) (reversing declaratory judgment 


because lower court exceeded jurisdiction where plaintiffs sought declaratory judgment construing 


their rights before exhausting administrative process).   


Indeed, more than 50 years ago, the Florida Supreme Court declared that “where an 


administrative remedy is provided by statute, relief must be sought by exhausting this remedy 


before the courts will act.”  Odham v. Foremost Dairies, Inc., 128 So. 2d 586, 593 (Fla. 1961).  


The court warned that “promiscuous intervention by the courts in the affairs of these administrative 


agencies except for the most urgent reasons would inevitably result in the dethronement of the 


[executive agencies] and the substitution of the courts in their place and stead.”  Id.  Since that 


decision, the court has continued to affirm this doctrine.  See, e.g., Key Haven Associated Enters. 


v. Bd. of Trs. of the Internal Improvement Tr. Fund, 427 So. 2d 153, 157 (Fla. 1982) (“Judicial 


intervention in the decision-making function of the executive branch must be restrained in order 


to support the integrity of the administrative process and to allow the executive branch to carry out 


its responsibilities as a co-equal branch of government.”). 


After the APA was substantially rewritten in 1974, the First District Court of Appeal — in 


the seminal exhaustion-of-administrative-remedies decision Department of General Services v. 


Willis — acknowledged not only the “wealth of Florida precedent requiring judicial deference to 


administrative remedies,” but also that the 1974 revisions provided an “impressive arsenal of 


varied and abundant remedies for administrative error” such that courts should give even “greater 
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judicial deference to the legislative scheme [of the APA].”  Willis, 344 So. 2d at 589–90.  That 


court has repeatedly applied the doctrine of exhaustion to mandate dismissal or judgment against 


parties that file circuit court actions before exhausting administrative remedies.  See id.; see also, 


e.g., Cmtys. Fin. Corp. v. Fla. Dep’t. of Envtl. Reg., 416 So. 2d 813, 816 (Fla. 1st DCA 1982) (“It 


is now well settled that where adequate administrative remedies are available, it is improper to 


seek relief in the circuit court before those remedies are exhausted.”); Bankers Ins., 689 So. 2d at 


1129 (finding that plaintiff was required to exhaust administrative remedies because “circuit court 


intervention is never justified unless agency action is unmistakably and irretrievably in excess of 


delegated power”).  The other district courts of appeal have done the same.  See, e.g., Fla. Dep’t 


of Agric. & Consumer Servs. v. City of Pompano, 792 So. 2d 539, 548 (Fla. 4th DCA 2001) (“In 


summary, Appellees’ right to judicial review rested in this court or in the Division of 


Administrative Hearings, rather than in circuit court.”); Dep’t of Envtl. Prot. v. PZ Constr. Co., 


633 So. 2d 76, 79 (Fla. 3d DCA 1994) (reversing injunction and directing trial court to dismiss 


action for failure to exhaust administrative remedies).  In sum, whether treated as jurisdictional or 


as a doctrine of judicial restraint, all Florida appellate courts have agreed that exhaustion is 


mandatory.  See, e.g., City of Sunny Isles Beach, 996 So. 2d at 238–39 (treating exhaustion doctrine 


as jurisdictional). 


Here, it is undisputed that Miller has failed to exhaust its administrative remedies; indeed, 


Miller did not even attempt to invoke its rights under the APA after receiving the Rejection Letter.  


See Willis, 344 So. 2d at 592 (“The proper way for a substantially affected person to invoke a 


formal or informal 120.57 hearing is simplicity itself: he asks the agency for it.”); see also Bax 


Aff. ¶ 15; Second Am. Compl. ¶ 69.  And because the APA plainly applies to the Department’s 


rejection of Miller’s license application, the Court should enter a final judgment of dismissal for 
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failure to exhaust administrative remedies.  See, e.g., Cmtys. Fin. Corp., 416 So. 2d at 817 


(reversing summary judgment in favor of plaintiff and directing trial court to dismiss action where 


plaintiff did not exhaust administrative remedies). 


D. The extraordinary exceptions to APA exhaustion do not apply here as the APA 
provides the type of relief Miller seeks. 


With administrative exhaustion as the unquestionable rule, Miller must establish a 


judicially recognized exception to APA exhaustion.  Ultimately, to avoid the exhaustion doctrine, 


Miller must prove that the APA itself does not provide a mechanism for redress and review of the 


Department’s rejection of Miller’s application.  These efforts fail, however, because the APA was 


and is designed to address the very type of agency action of which Miller complains.   


1. The Willis Exceptions 


In Willis, the First District explained that the exhaustion doctrine may be avoided only 


where the APA itself provides no remedy for the alleged wrongful government action.  See Willis, 


344 So. 2d at 589–92.  The Willis court set forth five criteria, one of which a plaintiff must establish 


to avoid application of the exhaustion doctrine: 


1) A lack of general authority in the agency and that the APA has no remedy for 
it; or  
 


2) Illegal conduct by the agency and the APA cannot remedy the illegality; or 
 
3) The agency’s ignorance of the law, the facts, or the public good and the APA 


provides no remedy for it; or 
 
4) The agency ignores or refuses to recognize a person’s substantial interests, or 


refuses to afford a hearing, or otherwise recognize that the grievance is 
cognizable under the APA; or 


 
5) Some other compelling reason otherwise why the APA does not avail the person 


of his grievance. 
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id. at 591; see also Criterion Ins. Co. v. Dep’t of Ins., 458 So. 2d 22, 27 (Fla. 1st DCA 1984) 


(considering Willis criteria and affirming dismissal of complaint for failure to exhaust 


administrative remedies).  At the heart of each criterion is that the APA cannot remedy or correct 


the alleged improper agency conduct.  See Willis, 344 So. 2d at 591.  A short explanation of how 


the APA operates demonstrates the APA can and does remedy application denials such as the one 


challenged here.  


The APA provides a mechanism to file a petition, much like a state court complaint, when 


the petitioner may request a formal or informal hearing4 under section 120.57, Florida Statutes.  


See Willis, 344 So. 2d at 592.  If a formal hearing is sought, the petition must allege the material 


facts that are disputed and that should compel a different result.  See §§ 120.569(2)(c)–(d), 


120.57(1), Fla. Stat.; Fla. Admin. Code R. 28-106.201(2)(d).  When a petition alleges disputed 


material facts, the agency sends the petition to the Florida Division of Administrative Hearings 


(DOAH) for assignment of the matter to an impartial hearing officer known as an administrative 


law judge.  See  §§ 120.569(2)(a), 120.57(1), Fla. Stat.  While at DOAH, all parties have full use 


of the discovery tools set forth in the Florida Rules of Civil Procedure.  See § 120.569(2)(f), Fla. 


Stat.; Fla. Admin. Code R. 28-106-206. 


After a reasonable discovery period, the administrative law judge conducts a formal 


hearing, much like a bench trial, where arguments and evidence are presented.  See §§ 


120.569(2)(f)–(i); 120.57(1)(a)–(d), Fla. Stat.; Fla. Admin. Code R. 28-106.211–.213.  The 


administrative law judge then resolves the factual disputes and issues a written recommended 


decision or disposition.  See § 120.57(1)(k), Fla. Stat.  The agency, which maintains final order 


                                                 
4 In administrative law, the terms “formal hearing” and “informal hearing” are used to describe 
hearings under sections 120.57(1) and 120.57(2), Florida Statutes, respectively. 
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authority, may adopt, modify, or reject the recommendation within the circumscriptions of the 


APA.  See § 120.57(1)(k)–(l), Fla. Stat.  The agency may stay with its initial decision or it may be 


persuaded to change that initial decision.  See § 120.57(1)(l), Fla. Stat.  For example, an agency 


may be persuaded to change its initial decision from denial of a license to approval of a license.  


See, e.g., Bax Aff. Ex. 2 [McCrory’s I, Fin. Order at 1] (approving DO license to applicant whose 


application the Department initially denied).  


Perhaps most importantly here, the agency’s final decision is then subject to judicial 


scrutiny and review.  Indeed, the APA grants Florida’s district courts of appeal exclusive 


jurisdiction to review a state agency’s final order.  See § 120.68(1), Fla. Stat. (2016) (“A party who 


is adversely affected by final agency action is entitled to judicial review.”); § 120.68(2), Fla. Stat. 


(2016) (“Judicial review shall be sought in the appellate district where the party maintains its 


headquarters or where a party resides or as otherwise provided by law.”); see also Willis, 344 So. 


2d at 589.  A district court of appeal may, for example, (1) order agency action required by law; 


(2) order agency exercise of discretion when required by law; (3) set aside agency action; (4) 


remand the case for further agency proceedings; or (5) decide the rights, privileges, obligations, 


requirements, or procedures at issue between the parties.   § 120.68(6)(a)1, Fla. Stat. (2016).  The 


court also may order such ancillary relief as the court finds necessary to redress the effects of 


official action wrongfully taken or withheld.  § 120.68(6)(a)2, Fla. Stat. (2016). 


2. Miller cannot satisfy the Willis criteria. 


None of the Willis criteria can be satisfied here because, as explained above, the APA 


provides a robust arsenal to remedy the denial of Miller’s application and ultimately have a district 


court of appeal review any Department final order.  See Willis, 344 So. 2d at 590; Criterion, 458 


So. 2d at 25–26.  Indeed, other applicants whose applications were denied filed challenges under 


the APA.  Bax Aff. ¶¶ 10, 11.  One successfully secured a change in the Department’s original 
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decision and was granted a DO license.  See Bax Aff. ¶ 13 & Ex. 2 [McCrory’s I, Fin. Order].  


Another did not and is now seeking judicial review in the First District Court of Appeal.  See Bax. 


Aff. ¶ 13 & Ex. 3 [Loop’s Nursery & Greenhouses, Inc. v. Dep’t of Health, DOAH Case Nos. 15-


7274 / 16-002614 [hereinafter Loop’s], Not. of Appeal].  But in each instance the applicant 


proceeded under the APA, and each instance makes manifest that the APA affords an adequate 


remedial process for denial of a DO application.  Because the APA provides an adequate remedy 


to Miller and none of the Willis factors can defeat this fact, the Court’s inquiry should end here. 


Further, none of the Willis criteria can be satisfied here for additional, individual reasons.  


Miller cannot establish the first and second criteria — that the Department lacks general authority 


for its action or acted illegally, respectively — because then no applicant could legally become a 


DO.  For Miller to meet these criteria, the Court would need to find that in denying Miller’s 


application, the Department acted “without any colorable legal authority, either because the statute 


it would implement is unconstitutional (however construed) or because the statute plainly has no 


application . . . .”  Fla. Marine Fisheries Comm’n v. Pringle, 736 So. 2d 17, 23 (Fla. 1st DCA 


1999) (finding that circuit court erred in denying motion to dismiss for failure to exhaust 


administrative remedies).  The statute governing the application process is section 381.986.  See 


§ 381.986(5)(b), Fla. Stat.  Miller does not and could not contend that statute is unconstitutional,5 


see generally Second Am. Compl., as then there would be no mechanism for becoming a DO and 


Miller’s requested relief could not occur.  Indeed, the Second Amended Complaint is replete with 


allegations about the Department’s extensive authority under statute and corresponding rules to 


consider and reject or approve an application.  See, e.g., Second Am. Compl. ¶¶ 8–10, 12–17.  The 


                                                 
5 There is an exception to exhaustion where a plaintiff alleges a statute is facially unconstitutional.  
That exception is addressed in section VI.D.3, below. 
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very relief Miller seeks in its ad damnum clause is a declaration that the Department be ordered to 


issue a license to Miller under the Department’s governing statute and applicable rules.  Second 


Am. Compl. at 15; see also Willis, 344 So. 2d at 583–93 (issuing writ of prohibition to circuit court 


enjoining further proceeding in declaratory judgment action because plaintiff failed to exhaust his 


remedies under APA in case that sought coercive relief against executive agency).  Thus, Miller 


invokes the Department’s authority under governing statutes and rules. 


 Moreover, Miller does not allege the Department lacks statutory authority or acted outside 


its statutory authority in considering, approving, and rejecting DO applications.  See generally 


Second Am. Compl.  To the contrary, Miller argues that the Department’s authority and discretion 


under section 381.986 was not exercised to Miller’s liking.  See generally Second Am. Compl.  


That is insufficient to avoid the APA.  See Cmtys. Fin., 416 So. 2d at 816–17 (finding that 


declaratory judgment action must be dismissed for failure to exhaust APA remedies because action 


“undermine[d] the very purposes of the APA, for it presuppose[d] that a circuit court is a more 


appropriate forum for resolution of disputes which are particularly within the administrative 


agency’s expertise”).   


Moreover, to successfully invoke the first or second Willis criterion, Miller must establish 


that the Department’s action is “unmistakably and irretrievably in excess of delegated power” and 


that the APA cannot remedy the action.  See Bankers Ins., 689 So. 2d at 1129.  But section 381.986 


provides that the “Department shall . . . authorize the establishment of five dispensing 


organizations to ensure reasonable statewide accessibility and availability [of low-THC cannabis], 


one in each of the following regions: northwest Florida, northeast Florida, central Florida, 


southeast Florida, and southwest Florida.”  § 381.986(5)(b), Fla. Stat.; see also Second Am. 


Compl. ¶ 8.  That section goes on to instruct the Department to adopt rules to implement its DO 
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licensing powers.  See § 381.986(5)(d), Fla. Stat.; see also Second Am. Compl. ¶¶ 12–17.  The 


Department implemented those rules as Florida Administrative Code chapter 64-4, Fla. Admin. 


Code Ch. 64-4; Second Am. Compl.  ¶ 12, and the rules have been upheld as valid, see Bax. Aff. 


¶ 20 & Ex. 6 [Baywood Nurseries Co. v. Dep’t of Health, DOAH Case No. 15-1694RP, Fin. Order].  


The rules provide the procedures for accepting and evaluating applications, including when to 


reject applications.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶13–17.  


Thus, the Department was empowered to consider applications and reject those not adhering to the 


DO licensing statute or rules.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶ 


13–17.  If an applicant does not agree with the result, the APA provides an adequate and robust 


process to remedy the grievance.  See, e.g., Cmtys. Fin., 416 So. 2d at 816–17; Willis, 344 So. 2d 


at 589–90.  Therefore, Miller cannot satisfy the first two Willis criteria. 


Miller cannot establish the third Willis criterion — that the Department was ignorant of the 


law, the facts, or the public good.  As explained above, the Department is the only state agency 


empowered to regulate Florida’s DO program, which the legislature necessarily created for the 


public good.  See § 381.986, Fla. Stat.; Second Am. Compl.  ¶¶ 7–9; see also, e.g., Bax Aff. Ex. 3 


[Loop’s, Rec. Order ¶ 45, adopted in and incorporated by reference by Fin. Order at 33]  (finding 


that low-THC, high-cannabidiol marijuana “can have enormously successful results in children 


with significant medical conditions.  The stories of how this drug has helped children overcome 


debilitating seizure activity were miraculous in nature. . . .”).  No other state or local agency has 


more knowledge of or delegated power over the DO program, see § 381.986, Fla. Stat.  The 


Department received more than two dozen applications, which were carefully evaluated by 


Department evaluators.  Bax. Aff. ¶¶ 5, 8 & Ex. 3 [Loop’s, Rec. Order ¶ 22]; Fla. Admin. Code R. 


64-4.002(5); Second Am. Compl. ¶ 16.  The Department participated in three full evidentiary 
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hearings at DOAH where dozens of experts testified as to a range of topics relating to the 


applications. 6  Bax Aff. ¶ 12.  Those proceedings by definition require the Department, through 


its final orders, to apply the Compassionate Medical Cannabis Act to the facts and protect the 


overall public health in this state.  See PZ Constr., 633 So. 2d at 79 (ordering circuit court to 


dismiss action for failure to exhaust APA remedies as “case involved complexities of public health 


and environmental safety which fall squarely within the expertise of the Department”).  And the 


Department currently regulates seven DOs across the state.  Bax Aff. ¶ 14.  Any assertion that the 


Department is ignorant of the law or facts regarding the state’s DO program is meritless. 


Miller cannot establish the fourth Willis criterion — that the Department ignored or refused 


to recognize Miller’s substantial interests, refused to afford Miller a hearing, or otherwise refused 


to recognize that Miller’s grievance is cognizable under the APA — as Miller never filed a petition 


under the APA.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.    Moreover,  the Department 


has acknowledged every petition filed by an entity challenging the denial of a DO application.  


Bax Aff. ¶ 15.  Some applicants were unsuccessful at changing the Department’s mind and are 


obtaining judicial review, see, e.g., Bax Aff. Ex. 3 [Loop’s, Notice of Appeal], and some 


successfully persuaded the Department to reverse course, see Bax Aff. Ex. 2 [McCrory’s I, Fin. 


Order].  Had  Miller simply filed a timely petition it, too, would have enjoyed the full panoply of 


APA rights. 


                                                 
6 These evidentiary hearings were held in the cases Loop’s Nursery & Greenhouses, Inc. v. 
Department of Health, DOAH Case Number 15-7274; McCrory’s Sunny Hill Nursery, LLC v. 
Department of Health, DOAH Case Number 15-7275; In re: Licensure of the Low-THC Cannabis 
Dispensing Organization for the Southwest Region, DOAH Case Numbers 15-7269 to 15-7272 
(the Tornello and Ruskin consolidated proceeding). 
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Finally, Miller cannot establish the fifth Willis criterion — that there is some other 


compelling reason why the APA does not avail Miller of its grievance.  As explained above in 


detail, the APA is the vehicle to redress grievances like Miller’s.    


3. The “Facial Constitutionality of a Statute” Exception 


Another exception to the exhaustion doctrine recognized in Willis allows a plaintiff to 


challenge the facial constitutionality of a statute without exhausting administrative remedies.  Key 


Haven, 427 So. 2d at 157.  As the Florida Supreme Court has explained, there are three types of 


constitutional challenges that may be raised in the context of executive agency actions: (1) the 


facial unconstitutionality of a statute authorizing agency action; (2) the facial unconstitutionality 


of an agency rule implementing a statute; and (3) the unconstitutionality of agency action 


implementing a constitutional statute or rule, known as an “as-applied challenge.”  Id.   


Of these three, only the first — a challenge to the facial unconstitutionality of a statute 


authorizing agency action — is an exception to the APA exhaustion doctrine.  See id. at 157–58.  


This makes sense, of course, because executive agencies lack the power to declare a statute 


unconstitutional; only courts have that power, see id. at 157.  Requiring exhaustion would be futile 


because an executive agency (including DOAH) is powerless to grant relief.  Id. 


In contrast, the administrative process must be exhausted when challenging the 


constitutionality of an agency rule or when pursuing an as-applied constitutional challenge.  See 


id. at 157–58.  Then, an adequate remedy exists under the APA as the agency in a given case can 


— through the APA process — modify its rule or its application of a statute or rule to conform to 


constitutional requirements after the agency “has had a full opportunity to reach a sensitive, 


mature, and considered decision on a complete record appropriate to the issue.”  Id. at 158 (citation 


omitted).  Ultimately, that decision would, nevertheless, be subject to judicial review in a district 


court of appeal.  See § 120.68, Fla. Stat. 
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4. Miller does not challenge the facial constitutionality of section 381.986, Florida 
Statutes, or the Session Law. 


Here, Miller has not challenged the facial constitutionality of section 381.986, Florida 


Statutes.  See generally Second Am. Compl.  Indeed, such a challenge would undermine the very 


relief Miller seeks, approval as a DO: without that statute, there is no authority under law to 


dispense medical cannabis. To the extent Miller’s Second Amended Complaint implicates chapter 


2016-123, Laws of Florida (the Session Law), Miller does not seek a declaration that the Session 


Law is unconstitutional.  See generally Second Am. Compl.  (The Session Law is attached as 


Exhibit B.)  Indeed, Miller could not simultaneously bring a facial constitutional challenge to the 


Session Law and seek direct relief under the same law.7   


To the extent Miller’s allegations are construed to be an as-applied constitutional challenge 


to the Session Law, section 381.986, or the Department’s rules, then the law is unequivocal that 


Miller must exhaust its APA remedies.  See Key Haven, 427 So. 2d at 158; see also Pompano, 792 


So. 2d at 547–48 (applying APA exhaustion doctrine to preclude circuit court action where 


plaintiff alleged that executive agency violated plaintiff’s due process rights in applying facially 


constitutional statute).   


Therefore, Miller cannot overcome the APA exhaustion doctrine under any judicially 


recognized exception. 


E. The Session Law does not override the APA. 


Unable to establish any recognized exemption to the APA exhaustion doctrine, Miller 


                                                 
7 Even if Miller did allege a facial attack on the Session Law, that part of the complaint would 
need to be severed from challenge to the application denial, which must proceed under the APA.  
See Key Haven, 427 So. 2d at 157–58.  
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posits that the Session Law8 allows Miller to bypass the APA entirely and seek a court-issued DO 


license in the Southeast region under section 381.986 and the Department’s rules.9  Miller is 


mistaken for two reasons.  First, the Session Law does not expressly preempt the APA or otherwise 


exempt Miller’s claim from the APA.  And second, the Session Law cannot be construed to allow 


disappointed applicants like Miller to bypass the APA and proceed directly in circuit court because 


that was not the legislature’s intent.  Indeed, the law’s plain language and legislative history both 


evince an intent to require APA exhaustion. 


1. The Session Law does not expressly supersede the APA. 


First and foremost, the Session Law does not contain any language expressly superseding 


the APA or providing a direct exemption from the APA’s application.  And because the APA 


“presumptively governs the exercise of all authority statutory vested in the executive branch of 


state government,” Gopman v. Dep’t of Educ., 908 So. 2d 1118, 1120 (Fla. 1st DCA 2005), courts 


are loathe to construe a statute as creating an APA exemption absent express language doing so.  


See, e.g., Sch. Bd. of Palm Beach Cnty. v. Survivors Charter Schs., Inc., 3 So. 3d 1220, 1232 & 


n.11 (Fla. 2009) (endorsing “the general principle that absent a specific exemption the APA applies 


to agency action . . .”).  Moreover, when the legislature wants to exempt agency action from the 


APA, it knows how to do so expressly and unambiguously.  See, e.g., § 376.30713(2)(a)1, Fla. 


                                                 
8 The original complaint in this action was filed on March 25, 2016, at 12:10 a.m., before HB 307 
and HB 1313 were signed into law by the Governor.  Compare Compl. at 1 (filing stamp), with ch. 
2016-123, Laws of Fla., at 18. 
9 To do so, this Court would need to conduct a bench trial to compare Miller’s and Costa’s 
applications and determine whether Miller’s application was the superior of the two by applying 
more than 150 criteria called for by law.  See, e.g., ch. 2016-123, § 3(2), Laws of Fla.; Fla. Admin. 
Code R. 64-4.002; Bax. Aff. Ex. 3 [Loop’s, Rec. Order ¶ 50, adopted in and incorporated by 
reference by Fin. Order at 34] (concluding as a matter of law that to prevail, petitioner must show 
that its “application as submitted to [the Department] was superior to all competing applications 
in the same region. . . .”); Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123, 
passim].  
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Stat. (2016) (“Such determination is not subject to chapter 120.”); § 373.805(4)(f), Fla. Stat. (2016) 


(“The schedule . . . is exempt from chapter 120.”); § 110.403(1)(a), Fla. Stat. (2016) (“Such . . . 


actions are exempt from the provisions of chapter 120.”); § 110.604, Fla. Stat. (2016) (same); 


§ 101.56065(10), Fla. Stat. (2016) (“All proceedings under this section are exempt from chapter 


120.”).   


But here the legislature did not include any provision expressly overriding the APA.  It did 


not do so because it did not intend to do so.  Cf. City of Jacksonville Fire & Rescue Dep’t v. Battle, 


148 So. 3d 795, 797 (Fla. 1st DCA 2014) (noting that statute’s plain language is best evidence of 


legislature’s intent); Survivors Charter Schs., 3 So. 3d at 1232 & n.11 (noting that APA applies to 


agency action absent specific exemption).  Thus, even assuming for argument’s sake that the 


Session Law granted Miller some substantive right to pursue a challenge to the denial of its DO 


application, the APA exhaustion doctrine would still apply and compel this Court to enter summary 


judgment for failure to exhaust administrative remedies.  See Willis, 344 So. 2d at 589–90. 


2. The Session Law cannot properly be construed to allow this action to proceed. 


Aside from no express APA exemption appearing anywhere on the face of the Session 


Law, Miller’s position is belied by the Session Law in its entirety and the legislative floor debates 


preceding the law’s enactment — both of which demonstrate the legislature’s intent that all 


challenges remain within the adjudicatory framework of the APA. 


a. Historical Context for the Session Law 


When the Session Law was enacted, the Department was mid-litigation over its decisions 


to approve the highest-scoring applications.  On that date, eight administrative petitions10 were 


                                                 
10 The petitioners were Loop’s Nursery & Greenhouses, Inc.; San Felasco Nurseries, Inc. d/b/a 
Grandiflora; McCrory’s Sunny Hill Nursery, LLC; Redland Nursery, Inc.; Tornello Landscape 
Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and MariJ Agriculture, Inc.; 
and Perkins Nursery, Inc.  Bax Aff. ¶ 11. 
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pending that challenged the Department’s denial of applications submitted for the Northeast, 


Central, and Southwest regions.11  There was no pending challenge by any applicant in the 


Southeast, which is the region implicated by Miller’s second amended complaint.  Additionally, a 


state court lawsuit had been filed seeking an injunction to prevent the winning DOs from moving 


forward with cultivation, processing, and dispensing while the administrative petitioners were 


heard under the APA.12  See San Felasco Nurseries, Inc. d/b/a Grandiflora v. Dep’t of Health, No. 


2016-CA-000231 (Fla. Leon Cnty. Cir. Ct. filed Feb. 2, 2016). 


Frustrated with the administrative challenges and the potential hold-up in dispensing much-


needed medication to children, the legislature enacted section 3 of the Session Law.  See Fla. S., 


video recording of proceedings at 63:50 (Mar. 7, 2016), http://www.flsenate.gov/media/ 


VideoPlayer?EventID=2443575804_2016031120 [hereinafter Senate Debate] (discussion of CS 


for CS/CS/HB 307, section 3, and how “[w]hen we passed this law in 2014 the expectation was 


that we would immediately make this available to those suffering families.  What we found is that 


. . . money and greed took hold and there was litigation ensued [sic] . . . .”).  As accurately 


summarized by Administrative Law Judge Elizabeth W. McArthur in an APA proceeding 


challenging the denial of an application in a Central region, 


The original 2014 law contemplated approval of five DOs by January 1, 2015.  
Instead, it was not until well after that date before the Department had established 
the process by which the five DOs would be approved (through rulemaking, 
challenges, more rulemaking, and more challenges); then the Department had to 
carry out the application submission and evaluation process; and then, once the 


                                                 
11 See McCrory’s I, DOAH Case No. 15-7275; Redland Nursery, Inc. v. Dep’t of Health, DOAH 
Case No. 15-7280; San Felasco Nurseries, Inc. v. Dep’t of Health, DOAH Case No. 15-7268; 
Loop’s, DOAH Case No. 15-7274; TropiFlora, LLC v. Dep’t of Health, DOAH Case No. 15-7269; 
Plants of Ruskin, Inc. v. Dep’t of Health, DOAH Case No. 15-7270; Perkins Nursery, Inc. v. Dep’t 
of Health, DOAH Case No. 15-7271; Tornello Landscape Corp. d/b/a 3 Boys Farm v. Dep’t of 
Health, DOAH Case No. 15-7272.  
12 This case was dismissed on January 9, 2017, after chapter 2016-123, Laws of Florida, became 
effective. 



http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
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Department made its decisions, those decisions had to be conveyed with the 
requisite “clear points of entry” to allow applicants to challenge the Department’s 
decisions in de novo administrative hearings.  Instead of seeds in the ground in the 
beginning of 2015, the 2016 Legislature was confronted with the prospect of 
protracted administrative litigation before the five regional DOs would be finally 
approved. 


Bax Aff. Ex. 4 [McCrory’s Sunny Hill Nursery, LLC v. Dep’t of Health, DOAH Case No. 16-1934 


[hereinafter McCrory’s II], Rec. Order ¶ 20] (recommending dismissal of collateral proceeding). 


Thus, to end the delay and get low-THC cannabis to those who needed it most, the 


legislature passed the Session Law’s section 3.  See infra § VI.E.2.e.  With this context and 


applying basic statutory construction principles, the Session Law cannot be read to provide Miller 


the right to proceed in circuit court without exhausting its remedies under the APA . 


b. Statutory Construction Principles 


Application of basic statutory construction principles demonstrates that the Department’s 


position is correct.  The legislature is presumed to know existing law and court interpretations of 


the law when drafting statutes.  Knowles v. Beverly Enters.–Fla., Inc., 898 So. 2d 1, 9 (Fla. 2004) 


(“[C]ourts must presume that the Legislature passes statutes with the knowledge of prior existing 


statutes and that ‘the legislature does not intend to keep contradictory enactments on the books or 


to effect so important a measure as the repeal of a law without expressing an intention to do so.’ ” 


(citation omitted)).  Therefore, this Court must construe each portion of the Session Law in pari 


materia with related law and the other portions of the Session Law.  See, e.g., Fla. Dep’t of Envtl. 


Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265–66 (Fla. 2008) (“[I]f part of a 


statute appears to have a clear meaning if considered alone but when given that meaning is 


inconsistent with other parts of the same statute or others in pari materia, the Court will examine 


the entire act and those in pari materia in order to ascertain the overall legislative intent.”) 


(emphasis in original) (quoting Fla. State Racing Comm’n v. McLaughlin, 102 So. 2d 574, 575–
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76 (Fla. 1958)); Hopkins v. State, 105 So. 3d 470, 474 (Fla. 2012) (“The preamble and language 


of [an] enactment readily reveal[s] the legislature’s intent and its policy reasons.”) (alterations in 


original) (quoting Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984)).  If from a review of the whole 


law or of related laws “the evident intent is different from the literal import of the terms employed 


to express it in a particular part of the law, that intent should prevail, for that, in fact is the will of 


the Legislature.”  Maddox v. State, 923 So. 2d 442, 444–46 (Fla. 2006) (internal quotation marks 


omitted) (quoting Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 454 


(Fla. 1992)) (rejecting strict, literal interpretation of statutory language in light of related laws and 


legislative history).  The Court’s construction of the Session Law must not render any language in 


the Session Law or related law meaningless or superfluous.  See, e.g., id.; Hawkins v. Ford Motor 


Co., 748 So. 2d 993, 1000 (Fla. 1999).  And a statute must not be interpreted in a manner that leads 


to an unreasonable or absurd result.  See, e.g., Maddox, 923 So. 2d at 446.   


Additionally, the APA “presumptively governs the exercise of all authority statutory vested 


in the executive branch of state government.”  Gopman, 908 So. 2d at 1120.  Thus, a court may 


not construe a statute as creating an implied APA exemption unless there is no way to construe the 


statute in pari materia with the APA.  See id. at 1120, 1122 (rejecting argument that agency was 


exempt from APA where statute made no mention of APA and articulated no purpose to nullify 


APA). 


c. The Session Law 


The Session Law begins with a preamble documenting the legislature’s intent to “provid[e] 


for dispensing organizations or applicants meeting specified criteria to be granted authorization to 


cultivate certain cannabis and operate as dispensing organizations; requir[e] the department to 


grant approval as a dispensing organization to certain qualified applicants by a specified date; [and] 


authoriz[e] two dispensing organizations in the same region under certain circumstances . . . .”  
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Ch. 2016-123, Laws of Fla., at 2 (emphasis added).  This intent is borne out by the language in the 


Session Law’s section 3.13  


Section 3 does not amend any statute; it is a stand-alone provision of law that includes two 


subsections pertinent here: subsections (1) and (2). 


(1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a dispensing organization 
that receives notice from the Department of Health that it is approved as a region’s 
dispensing organization, posts a $5 million performance bond in compliance with 
rule 64-4.002(5)(e), Florida Administrative Code, meets the requirements of and 
requests cultivation authorization pursuant to rule 64-4.005(2), Florida 
Administrative Code, and expends at least $100,000 to fulfill its legal obligations 
as a dispensing organization; or any applicant that received the highest aggregate 
score through the department’s evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the requirements 
of s. 381.986, Florida Statutes, must be granted cultivation authorization by the 
department and is approved to operate as a dispensing organization for the full term 
of its original approval and all subsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which has not 
previously been approved as a dispensing organization by the department must be 
given approval as a dispensing organization by the department within 10 days after 
the effective date of this act, and within 10 days after receiving such approval must 
comply with the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of chapter 64-4, 
Florida Administrative Code. 


(2)  If an organization that does not meet the criteria of subsection (1) receives a 
final determination from the Division of Administrative Hearings, the Department 
of Health, or a court of competent jurisdiction that it was entitled to be a dispensing 
organization under s. 381.986, Florida Statutes, and applicable rules, such 
organization and an organization that meets the criteria of subsection (1) shall both 
be dispensing organizations in the same region. . . . 


Ch. 2016-123, § 3(1)–(2), Laws of Fla. 


Subsection (1) does two things.  First, it makes final the Department’s decisions to grant 


DO licenses to the five applicants the Department approved in November 2015, regardless of any 


                                                 
13 Section 1 of the Session Law made specific revisions to section 381.986, Florida Statutes, by 
addition and deletion.  None of those revisions are directly relevant to this proceeding.  In section 
2 of the Session Law, the legislature made specific additions to section 499.0295, Florida Statutes, 
none of which are relevant here either. 
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pending administrative challenges to those approvals.14  See ch. 2016-123, § 3(1), Laws of Fla.; 


Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted in and incorporated by reference by Fin. 


Order at 1] (“[T]he point of section 3, subsection (1), of [chapter 2016-123] seems clear: the 


Legislature wanted to accelerate what had become a long, drawn-out process, by legislative 


approving the applicants selected by the Department as the best in each region, and setting them 


free from protracted litigation to go forth and start growing the product. . . .”); Bax Aff. Ex. 3 


[Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4].  Second, subsection 


(1) grants a DO license to the applicant that received the highest score overall in its region and was 


initially deemed by the Department to have failed the mandatory statutory criteria.  See ch. 2016-


123, § 3(1), Laws of Fla.; Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26, adopted in and 


incorporated by reference by Fin. Order at 1].15   


Miller’s complaint is not premised on subsection (1); Miller could never qualify under 


subsection (1) because Miller’s application was not approved or scored.  Bax. Aff. ¶ 8; see also 


Second Am. Compl. ¶¶ 30, 40.  Subsection (1), therefore, is not and could not be the basis for any 


relief to Miller based on the allegations of the second amended complaint and does not provide 


any basis for overriding the mandatory APA exhaustion doctrine.  Subsection (2) is the provision 


                                                 
14 Administrative Law Judge McArthur concluded, 


[T]he point of section 3, subsection (1), of the new law seems clear: the Legislature 
wanted to accelerate what had become a long, drawn-out process, by legislatively 
approving the applicants selected by the Department as the best in each region, and 
setting them free from protracted litigation to go forth and start growing the 
product. . . . 


Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted and incorporated by reference by Fin. 
Order at 1]; see also Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶ 5, adopted in and incorporated by 
reference by Fin. Order at 33]. 
15 The only applicant that satisfied this provision of the Session Law was San Felasco Nurseries, 
Inc.  See Bax. Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26]. 
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to which Miller turns to contend the Session Law “overrides the administrative process.”  See 


Second Am. Compl. ¶¶ 55–59. 


d. Subsection (2) does not create an implied exemption from the APA. 


Faced with no express exemption from the APA, Miller asks this Court to incorrectly 


construe subsection (2), which grants authority to the Department to approve one additional 


application in each region when an “organization . . . receives a final determination from the 


Division of Administrative Hearings, the Department of Health, or a court of competent 


jurisdiction” that the organization was entitled to be that region’s DO.  More specifically, Miller 


zeroes in on the words “organization” and “court of competent jurisdiction” in subsection (2) to 


posit that the Session Law allows Miller to bypass the APA’s requirements entirely.  Miller’s 


position is meritless. 


Section 381.986 limits the number of DO licenses the Department may grant, allowing 


only five DOs to operate in the state — one in each region.  See § 381.986(5)(b), Fla. Stat.  The 


Session Law did not delete or revise the statutory provision containing that limitation.  Instead, the 


Session Law left the statutory limitation untouched and created a limited expansion of available 


DO licenses.  Specifically, subsection (2) grants the Department authority to issue one more DO 


license in any region where a challenger proves that it was entitled to be the licensee for the region 


in which it submitted an application — that is, that the challenger should have been selected 


originally.  See Bax. Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 3–4]; 


Bax Aff. Ex. 3 [Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4.16 This 


is consistent with the Session Law’s preamble, which states that the law authorizes “two 


                                                 
16 In its second amended complaint, Miller refers to this as “granting retroactive finality to [sic] 
Department’s selection of applicants . . . .”  Second Am. Compl. ¶ 55. 
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dispensing organizations in the same region under certain circumstances . . . .”17  Ch. 2016-123, 


Laws of Florida, at 2.18    


Further, the Session Law authorizes one more license per region to “an organization” that 


proves “it was entitled to be a dispensing organization under section 381.986, Florida Statutes, and 


applicable rules . . . .”  When the Session Law was enacted, the only organizations that could 


qualify to prove entitlement under the subsection (2) are those applicants who had filed 


administrative petitions challenging the Department’s decision to deny their application.  We know 


this to be true because all those who failed to timely challenge the denial of their application have 


waived that right.  See, e.g., Fla. Optometric Ass’n v. Dep’t of Prof’l Regulation, 567 So. 2d 928, 


934–35 (Fla. 1st DCA 1990) (applying predecessor to rule 28-106.111 and explaining that party 


that receives notice of agency decision and time limit for requesting hearing but fails to file petition 


during that time waives its rights), superseded by statute on other grounds as stated in Soc’y for 


Clinical & Med. Hair Removal, Inc. v. Dep’t of Health, 183 So. 3d 1138, 1143 (Fla. 1st DCA 


2015); Fla. Admin. Code R. 28-106.111.  Indeed, when an applicant fails to challenge the 


Department’s original decision within 21 days of receiving notice of the decision, the decision 


becomes final agency action.  See, e.g., PZ Constr., 633 So. 2d at 78 n.4; Fla. Admin. Code R. 28-


106.111(2).  This Court must presume the legislature knew that such rights had been waived or 


                                                 
17 Further, Miller’s interpretation leads to an unreasonable result: under Miller’s reasoning, any 
organization whatsoever could obtain a DO license from any of Florida’s 67 circuit courts, which 
could result in dozens licenses — contrary to the legislature’s stated intent. 
18 When subsection (2) provides that “such organization and an organization that meets the criteria 
of subsection (1) shall both be dispensing organizations in the same region” (emphasis added), it 
increases the five-DO limit set forth in section 381.986(5) to a limit of nine — five original DOs 
plus the “highest aggregate score” DO plus one additional DO in each of the three regions where 
challenges were pending equals nine DOs.  This is borne out by the legislative history, discussed 
below. 
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expired, see Knowles, 898 So. 2d at 9, as the legislature provided no express intention to change 


the law of waiver or overturn the finality of those decisions, see ch. 2016-123, Laws of Fla.   


Subsection (2), therefore, honors the vested due process rights of those applicants whose 


petitions were timely filed and pending at DOAH when the Session Law was enacted on March 


25, 2016.  It provides that a petitioner prevailing in its challenge — that is, one establishing that 


it, rather than the initially approved licensee, was entitled to approval as the DO for its given region 


— will be given a license by the Department, bringing the number of licenses for the region to 


two.19  Given that section 381.986, Florida Statutes, allows only one DO in each of the five regions, 


§ 381.986(5)(b), Fla. Stat., subsection (2) was necessary for the Session Law to respect that every 


organization that had timely challenged the denial of its application under the APA had a due 


process right to continue to pursue its challenge under the APA.  See, e.g., Bax Aff. Ex. 4 


[McCrory’s II, Rec. Order ¶ 30].  Without subsection (2), the Department could grant licenses only 


to those applicants that qualified under subsection (1), and the Session Law would infringe upon 


the due process rights of those whose petitions were pending. 


Additionally, when subsection (2) refers to a “final determination from the Division of 


Administrative Hearings, the Department of Health, or a court of competent jurisdiction that [an 


organization] was entitled to be” a DO, it refers to a final determination made in the then-pending 


administrative proceedings.  Miller misconstrues the phrase “court of competent jurisdiction,” 


arguing that the legislature meant “circuit court” even though the legislature did not use those 


words .  A “court of competent jurisdiction” is simply one that has subject matter jurisdiction over 


a particular matter.  See, e.g., Bryan A. Garner, A Dictionary of Modern Legal Usage at 186 (2d 


                                                 
19 For reasons not pertinent here, the legislature explicitly allowed for three licenses in the 
Northeast region.  See Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶¶ 3–5, adopted in and incorporated by 
reference by Fin. Order at 33]. 
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Ed. 1995).  Reading subsection (2) in pari materia with the APA, which unquestionably applies 


to DO license challenges, sheds light on which court has subject matter jurisdiction here.  As 


explained above in section VI.A, such a challenge to agency action must proceed under the APA’s 


section 120.57, Florida Statutes.  See § 120.57(1), Fla. Stat. (providing for a hearing at DOAH 


before an impartial administrative law judge when disputed facts are alleged).   Under that process, 


the challenge would be heard first at DOAH and then at the agency, which enters a final order.  


See § 120.57(1)(k), -(l), Fla. Stat.  DOAH and the agency are not courts and therefore cannot be 


“courts of competent jurisdiction.”  But the APA does grant particular courts exclusive power to 


review agency orders — not Florida’s circuit courts, but the district courts of appeal.  See § 120.68, 


Fla. Stat. (“Judicial review shall be sought in the appellate district where the agency maintains its 


headquarters or where a party resides or as otherwise provided by law.”).  Given that the Session 


Law contains no provision divesting the district courts of their exclusive jurisdiction to review 


agency action,20 the phrase “court of competent jurisdiction” in subsection (2) means the district 


courts.  


Importantly, the district courts have authority in certain circumstances to render a “final 


determination” that a particular party was entitled to be a DO, rather than remanding to the 


Department with instructions to issue a new final order.  The APA authorizes the district courts to 


issue mandatory, prohibitory, or declaratory orders providing “whatever relief is appropriate 


irrespective of the original form of the petition.”  § 120.68(6)(a), Fla. Stat.  The court may “decide 


the rights, privileges, obligations, requirements, or procedures at issue between the parties” and 


“order such ancillary relief as the court finds necessary to redress the effects of official action 


                                                 
20 The district courts of appeal even have the power to review initial and intermediate/ interlocutory 
orders. 
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wrongfully taken or withheld.”  § 120.68(6)(a)1–2, Fla. Stat.  Such review provides parties 


challenging the Department’s DO licensing decisions the complete due process Miller claims it 


was denied.  See Citizens, 146 So. 3d at 1154. 


Moreover, under the canon of statutory construction known as ejusdem generis, the phrase 


“court of competent jurisdiction” must be construed to mean a court with jurisdiction in APA 


proceedings.  Ejusdem generis holds that when a general phrase follows a list of specifics, the 


general phrase will be interpreted to include only items of the same type as those listed.  E.g., 


Graham v. Haridopolos, 108 So. 3d 597, 605 (Fla. 2013) (rejecting construction of general term 


“of a wholly different nature” than preceding specific terms).  The “Division of Administrative 


Hearings” and the “Department of Health”  both have jurisdiction over administrative proceedings 


brought under section 120.57, Florida Statutes, to challenge the Department’s actions.  


Accordingly, the phrase “court of competent jurisdiction” must be construed to be of like kind — 


that is, an entity with jurisdiction in administrative proceedings brought under section 120.57, 


Florida Statutes, to challenge the Department’s actions.  It does not matter that a “court of 


competent jurisdiction,” standing alone, could be characterized as a circuit court in some contexts; 


what matters is what court has jurisdiction in APA challenges to the Department’s actions, such 


as denying a DO application.  See, e.g., Hardy v. State, 140 So. 3d 1016, 1020 (Fla. 1st DCA 2014) 


(rejecting construction of general term that was “unlike all of the other items specifically identified 


in the statute”).  This interpretation of the Session Law also makes sense given the history of the 


DO licensing process and the Session Law’s enactment.  In subsection (2) the legislature identified 


two executive branch agencies, followed by judicial review — meaning the legislature was 


describing the APA process being applied in the then-pending challenges.  As explained below in 


section VI.E.2.e, the pending challenges were exactly what the legislature was referring to. 
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In sum, subsection (2)’s plain language — when properly viewed in pari materia with the 


rest of the Session Law, the Compassionate Medical Cannabis Act, the APA, and Florida 


Administrative Code chapter 64-421 and properly construed in a way that gives effect to every 


word rather than renders some words meaningless — shows the legislature’s intent for subsection 


(2) to apply only to those parties whose challenges were pending at DOAH when the Session Law 


was enacted.  See City of Wilton Manors v. Dep’t of Mgmt. Servs., Div. of Retirement, 48 So. 3d 


962, 966 (Fla. 4th DCA 2010) (construction of law “is not served by isolating it from the rest of 


the body of statutory law”). 


e. The Session Law’s legislative history belies Miller’s contention. 


In addition to the Session Law’s plain language, properly interpreted in accordance with 


statutory construction principles, the legislative history confirms that subsection (2) does not allow 


Miller to bypass the APA and proceed here.    


The legislature was painfully aware of the APA litigation that ensued after the Department 


approved the original five DOs and rejected the other applications.  See Fla. H.R., video recording 


of proceedings at 05:14 (Mar. 2, 2016), http://www.flsenate.gov/media/VideoPlayer?EventID= 


2443575804_2016031018 [hereinafter House Debate]; Senate Debate at 63:50.    In adopting the 


Session Law, the legislature sought to end the litigation surrounding the original five license 


approvals.  See House Debate at 05:11; Senate Debate at 55:20.  But the legislature also was 


cognizant that the petitioners whose challenges were pending during the legislative session had 


vested due process rights.  See House Debate at 05:11; Senate Debate at 62:20. 


                                                 
21 Florida Administrative Code chapter 64-4 applies also because that chapter also limits the 
number of DOs per region and provides the mechanism for selection of winning DO applicants.  
See Fla. Admin. Code R. 64-4.002(5)(b)–(d). 



http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018

http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
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The transcript excerpts below are critical to this Court’s understanding because, as stated 


by Representative Matt Gaetz, who sponsored the House bill that ultimately was enacted as chapter 


2016-123, Laws of Florida (HB 307), “. . . I very much appreciate the questions [from other 


representatives during the floor debate] because it does allow us to put in the record the intent of 


the legislation, so in many ways this is very helpful. . . .”  House Debate at 05:14.  Discussion 


during the House and Senate floor debates immediately preceding the bill’s passage shows that 


subsection (2) was intended solely to protect the rights of those challengers whose petitions were 


pending at DOAH and that the number of additional DO licenses that may be issued is 


commensurate with the number of regions for which challenges were then pending — that is, three.  


It also shows that the “court of competent jurisdiction” language means the district courts of appeal 


under the APA, not the circuit courts.   


Representative Jenne: [Section 3, subsection (2)] of the bill, specifically the 
language allowing an applicant to challenge a DOH issuance of a license, and 
basically my question is this, will this allow DOH to issue a new license above and 
beyond that five number?  


Representative Gaetz: The answer to the question is yes, Representative Jenne, 
because while we are all very frustrated that this process has taken too long and we 
want to greenlight the winners of those licenses to the patient, we cannot and would 
not and constitutionally could not deprive people of their due process, and so as we 
have litigation roll on, on appeals, if someone ultimately prevails upon one of 
those appeals, then yes, we are authorizing the creation of an additional license 
to facilitate that due process. 


Representative Jenne: And will there be any limitation to that number? 


Representative Gaetz: Yes, there is a functional limitation because there are five 
regions in the state in which we have authorized licenses to be issued, and so no 
one would be able to prove that more than one person would have been entitled to 
a license in a particular region, and so the functional consequence of the language 
we have chosen in the section you have cited is that you could potentially have four 
additional licenses, you know, added to the five. The reason I say four and not five 
more is that in the southeast region there is no challenge. There is simply a 
license winner, so you could in theory if you have four prevailing challengers, 
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which I think is unlikely, but still potentially possible, you could have up to nine22 
licenses under that particular subsection of the bill.  


Representative Jenne: [I]s there going to be a cutoff date to qualify for a new 
license due to litigation? 


Representative Gaetz: . . . None in the bill.  I believe there are some time periods 
in which someone would have had to have made a challenge and so if a prior time 
deadline has lapsed we don’t cure that lapse, but at the same time anyone who is 
into the administrative review process, we would insure that we overlay sufficient 
due process protection. 


House Debate at 05:11 (emphasis added); see also Senate Debate at 73:00. 


The senator who sponsored the companion Senate bill also referred to the litigation that 


could result in a DO license under subsection (2) as continued litigation — that is, the challenges 


pending at DOAH when the Session Law was enacted. 


Senator Bradley: [I]f this becomes law, there would be six that would get licenses 
— the five that . . . were chosen after . . . their applications were reviewed . . . ; 
there’s been another grower that won an administrative hearing, so that would be 
six, and then there are pending lawsuits.  And the elegance of this bill is that those 
six now are no longer being held up by injunctions or any other court proceedings, 
and they can move forward with delivering on the promise we made to those 
patients.  Those others that claim they were wrongfully denied an application can 
continue their lawsuits under this bill, and if they win, that would be additional 
licenses if they are successful.   


Senate Debate at 55:20 (emphasis added); see also id. at 62:20 (“[I]f you were a proposed 


dispensing organization and you believe you were wrongfully denied the ability to be one of the 


DOs, then you continue with that litigation, and if you prevail, you will get [a license] as well.” 


(emphasis added)). 


In sum, the Session Law simply ensures due process and judicial review in the district 


courts under the APA for those applicants that timely invoked their rights under the APA.  The 


                                                 
22 The “nine” referred to here is excluding the “highest aggregate score” license approved under 
subsection (1), but including the challenge in the Northwest region, which was dismissed on May 
2, 2016, the same day of this House floor debate.  See Bax. Aff. ¶ 19 & Ex. 5 [Alpha Foliage, Inc. 
v. Dep’t of Health, DOAH Case No. 15-7279, Stip. of Voluntary Dismissal with Prejudice]. 
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Session Law did not create a new right to obtain a DO license by bringing an action directly in 


circuit court and outside the APA, it did not supplant the Department’s final licensing authority 


with the circuit courts, and it did not authorize anyone to bypass the mandatory administrative 


exhaustion requirements under the APA.   


3. This Court should defer to the Department’s interpretation of the Session Law. 


An administrative agency’s interpretation of a statute the agency is charged with 


implementing is entitled to great deference and is accepted by the courts unless clearly erroneous.  


See, e.g., Level 3 Commc’ns, LLC v. Jacobs, 841 So. 2d 447, 450 (Fla. 2003).  Reviewing courts 


will not depart from the contemporaneous construction of a statute by a state agency charged with 


its enforcement.  Id.  “If the agency’s interpretation is within the range of possible and reasonable 


interpretations, it is not clearly erroneous and should be affirmed.”  Orange Park Kennel Club v. 


Dep’t of Bus. & Prof’l Regulation, 644 So. 2d 574, 576 (Fla. 1st DCA 1994); Sanfiel v. Dep’t of 


Health, 749 So. 2d 525, 527 (Fla. 5th DCA 1999) (“An agency’s interpretation of a statute or rule 


it has authority to administer should receive deference from a reviewing court and should not be 


overturned unless it is clearly erroneous.”). 


The Department is the agency charged with implementing and enforcing section 381.986, 


Florida Statutes; the Department’s rules; and the Session Law.23  Indeed, all three laws provide 


directives and reasonable discretion to the Department for implementing those directives through 


the Department’s Office of Compassionate Use.  The Department’s interpretation of the Session 


Law is reasonable because it gives effect to the Session Law, section 381.986, the Department’s 


                                                 
23 The Department is the only government body in the entire state authorized by law to issue DO 
licenses.  To qualify for a license under the subsection (2), the challenger must prove “to prove 
that the Department should have determined that [its] application[] was the best choice for the 
[applicable] region.” Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 4]; 
see also ch. 2016-123, § 3(2), Laws of Fla.  Thus, implementation of authority under the Session 
Law is plainly vested in the Department. 
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rules, and the APA, and also because it is the only interpretation consistent with the legislature’s 


intent as explicitly stated during the floor debates over the Session Law.  The legislature sought to 


reduce litigation, not open the door to more.  See Senate Debate at 55:20.  The Department’s 


interpretation is the only interpretation that limits litigation, allows those who had petitions 


pending in March 2016 to proceed with review under the APA with the potential for application 


approval, and allows the originally approved dispensing organizations to proceed with bringing 


much-needed medication to children and others suffering from debilitating conditions.  As the 


Department’s interpretation of the laws over which it has implementation jurisdiction is not clearly 


erroneous, but reasonable, this Court should defer to that interpretation.  See § 381.986, Fla. Stat.  


VII. CONCLUSION 


It is undisputed that Miller has not exhausted the robust administrative remedies afforded 


under the APA.  The Session Law does not override the APA or create the path to circuit court 


Miller contends it does.  The law simply makes final the Department’s original DO license 


approvals and honors the due process rights of those applicants whose challenges were pending 


when the law was enacted.  Miller has not established and cannot establish that any recognized 


exception to the mandatory, APA exhaustion doctrine applies here.  Accordingly, the Court should 


enter final summary judgment in the Department’s favor.  
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA 


EDWARD MILLER & SON, INC., 
a Florida corporation, 


Plaintiff, 
vs. 


STATE OF FLORIDA, DEPARTMENT OF 
HEALTH, 


Defendant. 


Case No. 16-0700 


AFFIDAVIT OF CHRISTIAN BAX 


STATE OF FLORIDA 


COUNTY OF LEON 


) 
) 
) 


Before me, a Notary Public in and for the above State and County, personally appeared 


Christian Bax, who having been duly sworn, testified as follows: 


1. My name is Christian Bax, and I am an adult over the age of 18 years currently 


residing in Leon County, Florida. All testimony given in this affidavit is provided to the best of 


my knowledge, info rmation, and belief. 


2. I am, and since July 23, 2015, have been, employed by the Florida Department of 


Health as the Director of the Office of Compassionate Use. 


3. The following statements are based on my personal knowledge and on review of 


documents maintained by the Office of Compassionate Use or the Department's Agency Clerk . 


My statements are made as a representative of the Florida Department of Health. 


4. The Department implemented the Compassionate Medical Cannabis Act of 20 14 


m part by authorizing the establishment of '·dispensing organizations" of low-THC, high


cannabidiol cannabis (DOs) to ensure access for qualified patients. 


5. The Department received more than two dozen DO license applications before the 


July 8, 20 15, 5:00 p.m. (Eastern) deadline to submit an application. Each application was fo r an 


exclusive license in one of five regions - Northwest, Northeast, Central, Southeast, and 


EXHIBIT "A"
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Southwest Florida. 


6. On July 8, 2015, at 5:27 p.m. (Eastern), Miller delivered to the Department's 


Agency Clerk a thumb drive purporting to contain Miller's application. The next day, July 9, 


2015 , Miller delivered its application fee. Miller was seeking to apply for the exclusive DO license 


in the Southeast region. 


7. By certified letter dated July 16, 2015, the Department notified Miller that its 


application was rejected as untimely. (A copy of that letter is attached as Exhibit 1.) The letter 


also notified Miller that under sections 120.569 and 120.57, Florida Statutes, Miller had 21 days 


in which to contest the rejection by filing a petition with the Department' s clerk, with a failure to 


file a petition within 21 days constituting a waiver of the right to an administrative hearing. 


8. Through three evaluators who included myself, the Department carefully evaluated 


and scored all applications that were timely submitted and met the minimum statutory 


requirements. Because each region' s license was exclusive, the Department comparatively 


evaluated applications by region - that is, each applicant in a given region was compared to the 


other applicants in that region to determine which was best Because Miller's application was not 


timely submitted, Miller's application was not comparatively evaluated against the other 


applications for the Southeast region or scored. 


9. Costa Nursery Farms, LLC, was among the five applicants that timely submitted 


an application for the Southeast region. By letter dated November 23, 2015, the Department 


notified .Costa that it was approved as that region 's exclusive DO, as Costa's application received 


the highest score in that region after a comparative review by the Department's three evaluators. 


The approval letters for all five regions' DOs were posted to the Department's website on 


November 23, 2015, which was and is available to the public at large. 


10. In December 2015 , several applicants whose applications were denied filed 


challenges under chapter 120, Florida Statutes, within 2 1 days of receiving letters denying their 


applications. The Department referred each of these challenges to the Florida Division of 


Administrative Hearings (DOAH) to conduct proceedings under section 120.57( 1 ), Florida 


Statutes. 


1 l. As of March 25, 2016, eight administrative petitions were pending that challenged 


the Department's denial of applications submitted for the Northeast, Central, and Southwest 


regions. The petitioners were Loop 's Nursery & Greenhouses, Inc. ; San Felasco Nurseries, Inc. 


d/b/a Grandiflora; McCrory ' s Sunny Hill Nursery, LLC; Redland Nursery, Inc. ; Tornello 


Landscape Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and Mari] 


Agricultural, Inc. ; and Perkins Nursery, Inc. 
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12. As pait of the DO license challenges, the Department has participated in three full 
evidentiary final hearings at DOAH in which dozens of experts testified about a range of topics 


relating to the applications. These evidentiary hearings were held in the cases Loop 's Nursery & 


Greenhouses, Inc. v. Department of Health, DOAH Case Number 15-7274; McCrory 's Sunny Hill 


Nursery, LLC v. Department of Health, DOAH Case Number 15-7275; In re: Licensure of the 


Low-THC Cannabis Dispensing Organization for the Southwest Region, DOAH Case Numbers 


15-7269 to 15-7272 (a consolidated proceeding). I was present during those evidentiary hearings 


as the Department' s representative. I was present during those evidentiary hearings as the 


Department's representative. 


13. Through those proceedings, one applicant, McCrory's, received a DO license by 


final order. Another, Loop's, was denied a license by final order after a full evidentiary hearing at 


DOAH and has an appeal pending with the First District Court of Appeal. 


14. Today the Department regulates seven DOs across Florida. 


15. The Department has acted upon every petition filed by an entity challenging the 


denial of a DO application. Miller did not file a petition with the Department seeking an 


administrative hearing under chapter 120, Florida Statutes, regarding the Department' s July 16, 


201 5, rejection of Miller's application or approval of Costa's application. Because Miller did not 


file a petition with the Department challenging the July 16 rejection of its DO license application, 


the Department has not refused to afford Miller a hearing or otherwise refused to recognize that 


Mi ller's grievance is cognizable under chapter 120, Florida Statutes. 


16. The documents attached as composite Exhibit 2 (listed below) were received by the 


Department in the ordinary course of business as a party to the proceeding McCrmy 's Sunny Hill 


Nurse1y, LLC, v. Department of Health, DOAH Case Number 15-7275. 


a. Order Regarding Impact of Ch. 2016-123 (May 13, 20 16) 


b. Final Order (Dec. 19, 2016) 


17. The documents attached as composite Exhibit 3 (listed below) were received by the 


Department in the ordinary course of business as a party to the proceeding Loop's Nursery & 


Greenhouses, Inc. v. Department of Health, DOAH Case Number 16-0026 14. 


a. Order Granting Dismissal of Parties & Amendment of Remaining Petition (May 2, 


2016) 


b. Recommended Order (Oct. 7, 2016) 


c. Final Order(Jan. 5, 2017) 
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d. Notice of Appeal (Jan. 11 , 2017) 


18. The documents attached as composite Exhibit 4 (listed below) were received by the 


Department in the ordinary course of business as a party to the proceeding McCrory 's Sunny Hill 


Nursery, LLC v. Department of Health, DOAH Case Number 16-1 934. 


a. Recommended Order (June 3, 201 6) 


b. Final Order (June 27, 20 16) 


19. The Stipulation of Voluntary Dismissal with Prejudice attached as Exhibit 5 was 
received by the Department in the ordinary course of business as a party to the proceeding Alpha 


Foliage, Inc. v. Department ofJ-!ealth, DOAH Case Number 15-7279 (Mar. 2, 2016). 


20. The fi nal order attached as Exhibit 6 was received by the Department in the 


ordinary course of business as a party to the proceeding Baywood Nurseries Co. v. Department of 


Health, DOAH Case No. l 5- l 694RP (May 27, 20 15). 


2 1. The email from former counsel for Miller M. Christopher Bryant, of Miller, Oertel, 


Fernandez, Bryant & Atkinson, P.A., attached as Exhibit 7 was received by the Department in the 


ordinary course of business as the entity authorized by law to approve or deny DO license 


applications. 


[continued on next page] 
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FURTHER AFFIANT SA YETH NOT. 


The Affiant, CAyt'sh'o..I'\ fuy , appeared before me, testifying as above, on 


this the ~+-k day of _..ty\-'--"-'a...,1""'~~------ 2017, and either: 


)<l. is personally known to me; or 


] provided the following identification: ______________ _ 


Witness my hand and official seal: 


~,,·~~:·~~:',,, SHANNON MICHELLE REVELS 
~.0~'-1-\ Commission# FF 218202 t :£ My Commission Expires 


-..,~"°'"''~/ April 07, 2019 
lf1111u\\ 


Notary Public 


Commissioned Name: ~t'\°"' ff\1J,tlfL R~vdr 
My Commission Expires: i/J/loJ 9 







Mission: 
To protect, promote & improve the health 
of all people in Florida through Integrated 
state, county & community efforts. 


Vision: To be the Healthiest State in the Nation 


July 16, 2015 


Certified Mail No.: 7013 2630 0001 8621 5337 


Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 


Rick Scott 
Governor 


John H. Armstrong, MD, FACS 
State Surgeon General & Secretary 


RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 


Dear Mr. Miller: 


The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1 }, of the Florida Administrative Code, an initial application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approvar and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern Time}, 21 
calendar days after the effective date" of the rule. 


Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Clerk, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a "jump drive" was filed with the Agency Clerk on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A}. The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit B}. Additional 
materials on a "jump drive" and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on July 10, 2015 at 3:57 p.m. (Exhibit C). 


The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reviewing your submission, it will be returning both checks in the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rights. 


Patricia Nelson 
Director 


Cc: M. Christopher Bryant, Oertel , Fernandez, Bryant & Atkinson, P.A. 


Florlda Department of H-lth 
Office of Compassionate Use 
4052 Bald Cypress Way 
Tallahassee, FL 32399-3265 
PHONE: 850/245-4657 •FAX 850/245-4748 


www.FloridaHealth.gov 
TWITIER:HealthyFLA 


FACEBOOK:FLDepartmentofHeal!h 
YOUTUBE: fldoh 


FLICKR: HealthyFla 
PINTEREST: HealthyFla 
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NOTICE OF RIGHTS 


A party whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.lhe Agency Clerk's facsimile number is (850) 413-8743. 


Mediation is no_t available as an alternative remedy. 


The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS


MCCRORY’S SUNNY HILL NURSERY, 
LLC,


     Petitioner,


vs.


DEPARTMENT OF HEALTH,


     Respondent.
_______________________________/
REDLAND NURSERY, INC.,


     Petitioner,


vs.


DEPARTMENT OF HEALTH,


     Respondent.
_______________________________/
MCCRORY’S SUNNY HILL NURSERY, 
LLC,


     Petitioner, 


vs.


DEPARTMENT OF HEALTH,


     Respondent.
_______________________________/


Case No. 15-7275


Case No. 15-7280


Case No. 16-1934


ORDER REGARDING IMPACT OF CHAPTER 2016-123, LAWS OF FLORIDA


By Order issued on April 7, 2016, deadlines were provided 
for all parties to file position statements and responses, 
setting forth their positions regarding how chapter 2016-123, 
Laws of Florida, impacts the pending proceedings.  As described 


EXHIBIT "A-2"
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in the April 7 Order, the purpose of these position statements 
was to sort out how the new law may have altered the status of 
the parties, the nature of the proceedings, and the issue to be 
determined.  All parties, including now-former party Knox 
Nursery, Inc. (Knox), filed position statements on April 22, 
2016, and responses were filed by Knox and Petitioner McCrory’s 
Sunny Hill Nursery, LLC (McCrory’s), on April 29, 2016.  In 
addition, as invited, Petitioner Redland Nursery, Inc. 
(Redland), filed a Notice of Filing Legislative History, 
attaching certain material related to the enactment of chapter 
2016-123, Laws of Florida, and Knox attached some legislative 
history material to its position statement.


Having reviewed all of the filings, certain issues can be 
distilled and guidance provided to the parties for the final 
hearing, which will be rescheduled by separate notice.


Two issues, in particular, are addressed by separate 
Orders.  One issue is the new law’s effect on Knox, addressed to 
the extent that issue has been presented, in an Order issued on 
May 10, 2016.  By virtue of the May 10 Order, Knox is not now a 
party; however, counsel for Knox will be served with this Order, 
having weighed in on the issues, and so as not to be prejudiced 
by the sequence in which these related Orders are issued.


Another discrete issue is presented by the Department’s 
Motion to Dismiss, directed to the second petition for formal 
administrative proceedings filed by McCrory’s, initiating DOAH 
Case No. 16-1934 (McCrory’s II).  The motion to dismiss 
McCrory’s II will be addressed in a separate Order.


This Order addresses the following issues:


1.  How does the new law change the nature of the final 
hearing and the issue to be determined, previously described as 
a comparative hearing to determine which of the parties’ 
applications is the best choice to be the single dispensing 
organization (DO) in the central Florida region?


2.  Does the new law change the standard for the hearing, 
previously determined to be de novo?


3.  Does the new law change the criteria by which the 
pending applications will be judged at hearing?
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I.  Nature of the Final Hearing and Issue to be Determined 


All parties agree that by virtue of the new law, Knox’s 
status has changed from initially-approved applicant to finally-
approved DO for the central region.  Thus, whether Knox’s 
application should be approved is no longer an issue for 
determination in this proceeding.


Petitioners McCrory’s and Redland are the two central 
region DO applicants whose applications were initially denied by 
the Department, who timely filed petitions to contest the 
initial decisions to approve Knox’s applications and deny their 
applications, and whose petitions remain pending.  (A third 
denied applicant, Dewar Nursery, Inc., timely filed a petition, 
but voluntarily dismissed its petition on February 9, 2016.)  To 
the extent their petitions seek to challenge the decision to 
approve Knox’s application, that relief is no longer viable.  
The new law replaced the Department’s proposed agency action 
with final legislative approval.  The undersigned does not find 
it necessary for Petitioners to amend their petitions to winnow 
out the relief that is no longer available, but they may seek to 
amend their petitions for that purpose.


The new law provides as follows, in section 3, 
subsection (2), regarding the nature of the final hearing and 
issue to be determined:


If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
organization and an organization that meets 
the criteria of subsection (1) shall both be 
dispensing organizations in the same region.


On this issue the undersigned agrees with the Department’s 
position statement that the nature of the hearing will be a 
backward-looking, retrospective comparison, with the issue for 
determination being whether either McCrory’s or Redland was 
entitled to be the approved DO for the central region, instead 
of Knox.  By stating the issue in the past tense (“that it was 
entitled to be a [DO]”), and by identifying the criteria by 
which that determination should be made as not only the statute, 
but also “applicable rules,” the Legislature signified that the 
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denied applicants are to be given the opportunity they had 
before the new law to prove that the Department should have 
determined that one of their applications was the best choice 
for the central region.  What is changed by the new law is that, 
if either denied applicant succeeds with this showing, instead 
of displacing Knox as the single licensed DO in the central 
region, the successful initially-denied applicant would open up 
a new slot for a second DO in the central region.


II.  Standard for Administrative Hearing 


On this issue, the undersigned disagrees with the positions 
of the Department and Knox, and agrees with McCrory’s and 
Redland, that the de novo standard for administrative hearings, 
codified in section 120.57(1)(k), Florida Statutes, remains 
applicable.  Nothing in the new law changes the analysis of this 
issue previously set forth in the Order on Motion for 
Clarification issued on February 9, 2016.  Indeed, that 
determination is strengthened by the Legislature’s failure to 
expressly provide what the Department and Knox have argued was 
implicit in section 381.986:  an alteration of the normal de 
novo standard akin to what is expressly provided in section 
120.57(3), the so-called “different de novo” standard for 
protests of agency procurement decisions.


It is apparent from the legislative history materials that 
the Legislature was well aware of the pending administrative 
proceedings, in which the consistent ruling in numerous orders 
has been that a de novo standard would be applied.  The 
Legislature could have codified a “different de novo” standard 
like in section 120.57(3), or a hybrid de novo–appellate 
standard of review like in section 435.07, Florida Statutes, but 
did not do so. 


Therefore, as well described by Administrative Law Judge 
John Van Laningham (conformed to this proceeding): 


The upshot is that under the new law, as 
before, the undersigned must conduct a de 
novo hearing to determine which of the 
applicants . . . (including the 
[legislatively approved DO, here Knox]) is 
the best choice, comparatively speaking, to 
receive the license.  If [Knox] is 
determined to have been the best choice, 
then the final order will deny the 
[Petitioners’] applications . . . and the 
status quo will not change since [Knox] is 
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already licensed.  If [a Petitioner’s 
application] is determined to have been the 
best choice, then the final order will 
approve that applicant for licensure and 
deny the other pending application[], in 
which event the [central region] will wind 
up with two [DOs] since [Knox] is already 
licensed.


In Re:  Licensure of the Low-THC Cannabis Dispensing 
Organization for the Southwest Region, DOAH Case Nos. 15-7269 
through 15-7272, Order issued on May 9, 2016.


III.  Applicable Criteria  


Petitioner Redland takes the position that the new law 
changes the criteria by which applicants are to be judged, and 
that these new criteria apply in this proceeding.


This position is rejected.  As discussed above, at issue is 
whether either Petitioner can prove that it was entitled to be 
the DO for the central region, pursuant to section 381.986 and 
applicable rules.  


The statutory requirements in section 381.986 that apply to 
applicants, set forth in section 381.986(5)(b), are not 
materially changed in the new law.  The single change to the 
statutory requirements applicable to applicants is a deletion of 
the requirement that the medical director employed to supervise 
the activities of the dispensing organization must be “a 
physician licensed under chapter 458 or chapter 459” in section 
381.986(5)(b)6.  Since neither of the pending initially-denied 
applicants was denied based on a Department determination that a 
statutory requirement was not met, presumably the change of this 
requirement in the new law would not be relevant to either 
denied application.  


The criteria that were added by the new law are operating 
standards that apply to approved DOs, pursuant to section 
381.986(6).  They are not new criteria to be applied to 
applicants.


Moreover, the reference in the new law to “applicable 
rules” of necessity is a direction to apply the criteria in 
Florida Administrative Code Rule 64-4.002 for initial 
applications for DO licensure, including the application form 
itself, which was used by Petitioners and Knox when they applied 
in 2015.  The Department’s existing rules were adopted to 
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implement the original enactment of section 381.986, not the new 
law.


The application criteria in effect in statute and rule when 
the applications were filed will be applied to determine which 
applicant, as between Knox, McCrory’s, and Redland, was entitled 
to be the DO for the central region. 


Based on the foregoing, it is the undersigned’s view that 
no more than two weeks would be needed for the final hearing, 
and that the hearing should be set for two weeks tentatively 
identified during the April 6, 2016, status conference (the 
weeks of October 10 and 24, 2016).


Accordingly, it is


ORDERED that:


1.  The parties shall continue their hearing preparation in 
light of the foregoing.


2.  By no later than May 23, 2016, any party opposing the 
suggestion that the final hearing should be rescheduled for the 
two weeks identified above may file a statement opposing the 
suggested hearing dates, explaining the basis for their 
opposition, and providing suggested alternative dates for 
rescheduling the final hearing.


DONE AND ORDERED this 13th day of May, 2016, in 
Tallahassee, Leon County, Florida.


S                                  


ELIZABETH W. MCARTHUR
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us


Filed with the Clerk of the
Division of Administrative Hearings
this 13th day of May, 2016.
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COPIES FURNISHED:


Nichole Chere Geary, General Counsel
Department of Health
4052 Bald Cypress Way, Bin A-02
Tallahassee, Florida  32399
(eServed)


William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)


David C. Ashburn, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32301
(eServed)


Donna Elizabeth Blanton, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)


Angela D. Miles, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)


Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)


Brian A. Newman, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor
Post Office Box 10095
Tallahassee, Florida  32302-2095
(eServed)
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Cynthia S. Tunnicliff, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida  32302
(eServed)


Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)


Lorence Jon Bielby, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32302
(eServed)


Brittany Adams Long, Esquire
Radey Thomas Yon & Clark
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)







STATE OF FLORIDA 
DEPARTMENT OF HEALTH 


MCCRORY'S SUNNY HILL NURSERY, 
LLC, 


Petitioner, 
vs. 


DEPARTMENT OF HEALTH, 


Respondent, 


FINAL ORDER 


15 DEC 19 p·· 12: 73 
_


1
,, , ,,_ Y'•• ~1 ~ 


I I ~L .... ,. t' J ~ 


Case No. 15-7275 
DOH Case No.: 2015-0689 


THIS MATTER is before the Department of Health for consideration of a 


Settlement Agreement sent to Petitioner. 


The Settlement Agreement resolved all disputed issues and was fully executed on or 


about December 12, 2016. The Settlement Agreement is accepted and incorporated by reference. 


The Department finds McCrory's Sunny Hill Nursery, LLC' s application meets all 


requirements of Chapter 2016-123, Laws of Florida; Section 3 81. 986, Florida Statutes; and 


Chapter 64, Florida Administrative Code, that McCrory' s Sunny Hill Nursery, LLC should have 


been approved as a Dispensing Organization in the Central Region, and that McCrory's Sunny 


Hill Nursery, LLC is therefore entitled to be a Dispensing Organization in the Central Region of 


Florida. 


McCrory's Sunny Hill Nursery, LLC's application is, therefore, approved. 


The parties are ordered to comply with the terms of the Settlement Agreement. This 


proceeding is closed. 







DONE AND ORDERED this~ day of __ f)_e,_~--~-ev"'" ___ ,, 2016, in 


Tallahassee, Leon County, Florida. 


Copies furnished to: 


Nichole Chere Geary, General Counsel 
Department of Health 
Bin A-02 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 
Nichole.Geary@flhealth.gov 


David C. Ashburn, Esquire 
Lorence Jon Biebly, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 


i1ip, MD, MPH 
Surgeon General 


William Robert Vezina, Esquire 
Eduardo S. Lombard, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 


CERTIFICATE OF SERVICE 


I CERTIFY that a copy of the foregoing FINAL ORDER has been sent by U.S. Mail, 
inter-office mail


11 
electronic ~srnission, or by hand delivery to each of the above-named 


persons this f°t-l'h day of t1W11A , 2016. 


Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Phone: (850) 245-4005 







STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 


MCCRORY'S SUNNY HILL NURSERY, 
LLC, 


Petitioner, 
v. 


DEPARTMENT OF HEALTH, 


Respondent. 


Case No. 15-7275 


SETTLEMENT AGREEMENT 


THIS SEITLEMENT AGREEMENT (the "Agreement"), entered this /)...J.Lday of 
December, 2016, by and betv.1een Petitioner McCrory's Sunny Hill Nursery, Inc. ("McCrory's"), 
and Respondent, State of Florida, Department of Health ("DOH" or "Department"') (each a 
·'Party" and together, the "Parties"). 


PREMISES 


WHEREAS, McCrory's is the Petitioner in Case No. 15-7275, Division of 
Administrative Hearings, and the Department is the Respondent (hereinafter, the "Administrative 
Proceeding"); and 


WHEREAS, McCrory's timely filed with the Department its Application to become a 
Dispensing Organization in the Central Region of Florida, and upon denial, McCrory's timely 
filed its Petition for a Formal Administrative Hearing on December 14, 2015, challenging the 
Department's denial of McCrory's Application, and the Department referred McCrory's Petition 
to the Division of Administrative Hearings. The Administrative Proceeding came before 
Administrative Law Judge Elizabeth MacArthur ("ALJ") for final hearing conducted on October 
10-14, 24, 25. 28, and November 3, 2016, in Tallahassee, Florida; and 


WHEREAS, the Parties desire to resolve the disputes between them and therefore intend 
to enter into this Agreement to award approval to McCrory's to serve as a Dispensing 
Organization under applicable laws, and to agree for the Department to award a Dispensing 
Organization "license" to McCrory's. 


NOW THEREFORE, in consideration of the mutual promises of the Parties, , the Parties 
agree as follows: 







Agreement 
Page 2 of3 


I. The Premises. above, are hereby incorporated into this Agreement. as if fully set 
forth herein; 


2. The Parties intend and do hereby agree as follows: 


(a) The Parties will file a Joint and Agreed Motion informing the ALJ that the 
Parties have settled and requesting that the ALJ enter an order relinquishing jurisdiction 
and remanding the Administrative Proceeding to the Department for the entry of a Final 
Order approving McCrory's Application; 


(b) Upon remand to the Department, within ten (I 0) days of receipt of the 
remand, the Department will enter a Final Order finding that McCrory"s Application met 
all requirements of Chapter 2016-123, Laws of Florida; Section 381.986. Florida 
Statutes; and Chapter 64, Florida Administrative Code, that McCrory's should have been 
approved as a Dispensing Organization in the Central Region, and that McCrory's is 
therefore entitled to be a Dispensing Organization in the Central Region of Florida. The 
Final Order shall approve McCrory's Application, and the Department shall issue a letter 
of notification to McCrory's approving McCrory's Application, and granting a "license" 
to McCrory's, as a Dispensing Organization in the Central Region of Florida; 


(c) Upon its receipt of the letter notification, McCrory's will comply with the 
applicable requirements of statute and rules, including but not limited to, posting a $5 
million performance bond. 


(d) Further, McCrory's will dismiss with prejudice its complaint in lhc 
pending circuit court proceeding. McCrory's v. Department of Heallh, Leon County 
Circuit Court Case No. 37 2016 CA 00231. 


3. The parties shall each bear their own costs and attorneys' fees associated with the 
Administrative Proceeding. 


4. This Agreement constitutes the entire Agreement between the Parties with regard 
to the Administrative Proceeding and the related state court case (Case No. 37 2016 CA 00231 ), 
the grant or award of a license to McCrory's to be a Dispensing Organization in the Central 
Region, and, that the Agreement be binding and enforceable. 


5. This Agreement shall be construed in accordance with the Laws of the State of 
Florida. The Parties agree that the proper forum to enforce the provisions of paragraph 2(a), 2(b), 
and 2(c) shall be in Circuit Court. Leon County, Florida. The prevailing party in any such action 
shall be entitled to attorney's fees. 


6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns, Agency head, administrators, and shall be enforceable 
against them. 


7. This Agreement shall be in full force and effect upon execution by each of the 
respective Parties authorized signatories, and effective on the date of the last or final signature. 
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8. This Agreement may be executed in counterparts. 


DEPARTMENT OF HEALTH 


By~ 
Title:~""" §(.)'e,,.J._ 


Date: /J. /1 ').(/ i rt 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS


SAN FELASCO NURSERIES, INC.,
d/b/a GRANDIFLORA, A FLORIDA
CORPORATION,


     Petitioner,


vs.


DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND CHESTNUT 
HILL TREE FARM, LLC, A FLORIDA 
LIMITED LIABILITY COMPANY,


     Respondents.
                               /
LOOP'S NURSERY AND GREENHOUSES, 
INC.,


     Petitioner,


vs.


DEPARTMENT OF HEALTH, OFFICE OF 
COMPASSIONATE USE; CHESTNUT HILL 
TREE FARM, LLC.; AND SAN FELASCO 
NURSERIES, INC.,


     Respondents.
_______________________________/


Case No. 15-7268


Case No. 15-7274


CHESTNUT HILL TREE FARM, LLC,


     Petitioner,


vs.


DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND SAN 
FELASCO NURSERIES, INC.,


     Respondents.
_______________________________/


Case No. 15-7276


EXHIBIT "A-3"







ORDER GRANTING DISMISSAL OF PARTIES AND 
AMENDMENT OF REMAINING PETITION


This cause came to be heard on the Motion to Dismiss and/or 
Motion for Summary Recommended Order filed by Petitioner, 
Chestnut Hill Tree Farm, LLC (“Chestnut”), in DOAH Case 
No. 15-7276.  An understanding of the history of this case is 
critical to the consideration of Chestnut’s Motion, and its 
impact on the other parties, San Felasco Nurseries, Inc., d/b/a 
Grandiflora (“San Felasco”), and Loop’s Nursery & Greenhouses, 
Inc. (“Loop’s”). 


BACKGROUND


In 2014, the Florida Legislature passed the Medical Cannabis 
Act which authorized the dispensing of low-THC marijuana in 
certain specified medical situations.  After months of efforts, 
the Department of Health, Office of Compassionate Use (the 
“Department”), passed rules regulating the growth of low-THC 
marijuana and the entities which would be allowed to grow and 
dispense the substance.  The State was divided into five regions:  
Northeast, Northwest, Central, Southeast, and Southwest.  The 
instant case involves the Northeast region.  The rules developed 
by the Department set out criteria to be met by any grower 
wishing to become approved as a dispensing organization (“DO”) in 
one of the regions.  


Applications were submitted to the Department and, in 
November 2015, the Department issued its decision as to which of 
the applicants in the Northeast region should be approved.  Based 
upon its review of the criteria, the Department assigned the 
following aggregate scores to those applicants:  San Felasco--
3.9750 points; Chestnut--3.7917 points; and Loop’s-- 3.5708 
points.  However, due to the Department’s determination that San 
Felasco’s application did not “meet the requirements of 
s. 381.986 [Florida Statutes],” the Department initially approved 
the application of Chestnut. 


The denied applicants, San Felasco and Loop’s, filed 
petitions for formal administrative hearings to challenge the 
Department’s decision to deny their applications in favor of 
Chestnut.  Chestnut filed a Petition for Formal Administrative 
Hearing to insure that its approval would become final despite 
receiving the second highest aggregate point score.  Those cases 
were assigned to the undersigned and consolidated.  The final 
hearing on the pending petitions is scheduled for the month of 
July 2016.  
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2016 LEGISLATION


During the 2016 legislative session, the Medical Cannabis 
Act was amended.  Chapter 2016-123 was created and reads, in 
pertinent part:


Section 3.  (1)  Notwithstanding 
s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice 
from the Department of Health that it is 
approved as a region’s dispensing 
organization, posts a $5 million performance 
bond in compliance with rule 64-4.002(5)(e), 
Florida Administrative Code, and expends at 
least $100,000 to fulfill its legal 
obligations as a dispensing organization; or 
any applicant that received the highest 
aggregate score through the department’s 
evaluation process, notwithstanding any prior 
determination by the department that the 
applicant failed to meet the requirements of 
s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department 
and is approved to operate as a dispensing 
organization  for the full term of its 
original approval and all subsequent renewals 
pursuant to s. 381.986, Florida Statutes.  Any 
applicant that qualifies under this subsection 
which has not previously been approved as a 
dispensing organization by the department must 
be given approval as a dispensing organization 
by the department within 10 days after the 
effective date of this act, and within 10 days 
after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), 
Florida Administrative Code, and must comply 
with all other applicable requirements of 
chapter 64-4, Florida Administrative Code.


(2)  If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
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organization and an organization that meets 
the criteria of section (1) shall both be 
dispensing organizations in the same region.  
During the operations of any dispensing 
organization that meets the criteria in this 
section the Department of Health may enforce 
rule 64-4.005, Florida Administrative Code, as 
filed on June 17, 2015. 


The legislation was signed into law on March 25, 2016, by 
Governor Rick Scott.  


The clear reading of the new law is that both Chestnut and 
San Felasco have now been approved as dispensing organizations in 
the Northeast region.  Chestnut, by virtue of its initial 
approval by the Department, is approved without further review 
and is approved as a DO, so long as it complies with all the 
other requirements of law.  San Felasco, as the applicant 
securing the highest point score during the Department’s review, 
is approved without further review. 


Loop’s now finds itself in the position of being unable to 
challenge the approvals of Chestnut and San Felasco as dispensing 
organizations in the Northeast region.  Loop’s may, however, 
pursue approval of its own application pursuant to subparagraph 
(2) of Section 3 in the new law.  If Loop’s can show that “it was 
entitled to be a dispensing organization” in the instant 
proceeding, then it may also be approved.  Although it is unclear 
how the Division of Administrative Hearings could make a “final 
determination” in this matter as DOAH has only recommended order 
authority in this case, it seems to be the intent of the 
Legislature to allow both a subparagraph (1) and a subparagraph 
(2) applicant to become dispensing organizations in the same 
region.  Or, in the case of the Northeast region, for two 
subparagraph (1) applicants and one subparagraph (2) applicant 
could be approved.  Based upon the foregoing, it is hereby,


ORDERED that:


1.  The Motion to Dismiss filed by Chestnut is Granted, and 
DOAH Case No. 15-7276 is closed; 


2.  DOAH Case No. 15-7268 is closed, sua sponte, as there 
are no remaining disputed issues of material fact; and 


3.  Loop’s is granted leave to amend its petition in DOAH 
Case No. 15-7274 to seek an order deeming it “entitled to be a 


4







dispensing organization,” but striking all challenges to the 
approvals of Chestnut and San Felasco.


DONE AND ORDERED this 2nd day of May, 2016, in Tallahassee, 
Leon County, Florida.


S                                   


R. BRUCE MCKIBBEN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us


Filed with the Clerk of the
Division of Administrative Hearings
this 2nd day of May, 2016.
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STATEMENT OF THE ISSUE 


The issue in this case is whether Petitioner, Loop’s 


Nursery & Greenhouses, Inc. (“Loop’s”), was entitled to be a 


dispensing organization under section 381.986, Florida Statutes, 


and applicable rules when its application was reviewed by 


Respondent, Department of Health, Office of Compassionate Use 


(the “Department” or “OCU”), in July through November 2015. 


Unless specifically stated otherwise herein, all 


references to Florida Statutes shall be to the 2015 version, 


as this case involves a backwards-looking, retrospective 


assessment of the Loop’s application. 


PRELIMINARY STATEMENT 


Loop’s and other applicants seeking to become a dispensing 


organization (“DO”) filed applications with OCU in July 2015.  


Loop’s was notified by letter dated November 23, 2015, that it 


was not the highest scored applicant in the Northeast Region, as 


defined in 381.986(5)(b), Florida Statutes.  Loop’s timely filed 


a Petition for Formal Administrative Hearing to contest the 


denial of its application and the approval of a competing 


application.  Subsequently, the Florida Legislature passed 


amendments to section 381.986 which will be discussed more fully 


below.  Ultimately, the petition filed by Loop’s resulted in the 


hearing described above for the purpose of determining whether 
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the Loop’s application should have been approved by the 


Department.   


At the final hearing, Loop’s called the following 


11 witnesses:  David Loop, accepted as an expert in 


horticulture; Dr. James Lieberman, accepted as an expert in 


cannabis processing, extraction, laboratory design, and 


operation commissioning and process optimization; Richard 


Rampell, CPA, accepted as an expert in accounting, financial 


analysis, and valuation; Mark Hand, CPA, accepted as an expert 


in accounting; Gregg Connor, accepted as an expert in 


transportation, distribution, dispensing, and security; 


Dr. Terril Nell, accepted as an expert in horticulture; Holley 


Moseley; Joel Stanley, CEO of CW Botanicals, accepted as an 


expert in cannabis breeding, cultivation, processing, 


extraction, and dispensing; Carla Ard, accepted as an expert in 


sales and marketing; Henry Stephen Jones, accepted as an expert 


in facilities and premises security, technological security, and 


data systems security; and Christian Bax, director of OCU.  


Loop’s Exhibits 1a, 1b, 1c, 2, 7 through 9, 17, 19, 21, 


30 through 34, 36 through 38, 40, 41, 49, 58 through 64, and 


66 were admitted into evidence. 


OCU called the following witness:  Daniel Hevia, CPA, 


accepted as an expert in accounting, auditing, financial 


forensics, peer review, generally accepted accounting standards 
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(GAAS), and auditing standards.  OCU’s Exhibits 13 through 21, 


64 through 69, 71, 72, and 75 through 77 were admitted into 


evidence.   


A Transcript of the final hearing was ordered; it was filed 


at DOAH on August 3, 2016.  By rule, parties are allowed 10 days 


after filing of the transcript at DOAH to submit proposed 


recommended orders (PROs).  Loop’s requested additional time 


(75 days) to prepare its PRO; the Department objected.  The ALJ 


allowed 30 days from the date of filing to submit PROs and 


extended the page limit to 45 pages.  Just prior to the date the 


PROs were due (which would have been September 2), the 


Department filed a Motion seeking clarification of the due date.  


Apparently, Loop’s had contacted the Department and expressed 


its understanding that the PROs were due 45 days after the 


transcript was filed at DOAH (despite the instructions given by 


the ALJ at final hearing and set forth in writing in the 


transcript).  An Order of Clarification was entered, reiterating 


the due date, September 2, 2016.  Loop’s then filed a request 


for extension of time until September 12, 2016 to file the PROs; 


the request was granted.  Each party timely submitted a PRO, and 


each was duly considered in the preparation of this Recommended 


Order.   
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FINDINGS OF FACT 


1.  In 2014, the Florida Legislature enacted the 


Compassionate Medical Cannabis Act, chapter 2014-157, Laws of 


Florida, codified in part at section 381.986, Florida Statutes 


(2014).  The Department was directed by the new law to authorize 


the establishment of one DO in each of five enumerated regions 


within the State.   


2.  The Department promulgated an application form, 


incorporated by reference in Florida Administrative Code Rule 


64-4.002, to be used by applicants seeking approval as a 


dispensing organization.  In July 2015, Loop’s filed an 


application to become the DO in the Northeast Region, consisting 


of 18 primarily rural counties.  The Loop’s application was 


comparatively reviewed with several other applications. 


3.  In November 2015, the Department notified Loop’s that 


its application had received the third-highest score during the 


comparative review.  San Felasco Nurseries, Inc. (“San 


Felasco”), received the highest score; Chestnut Hill Tree Farm, 


LLC (“Chestnut Hill”), received the second highest score.  


However, the Department notified San Felasco that its 


application was being denied on the basis of an alleged 


deficiency, leaving Chestnut Hill as the approved DO in the 


Northeast Region.  Loop’s and San Felasco each timely filed a 


petition for formal administrative hearing to challenge their 
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denials.  Chestnut Hill filed an “approved applicant” petition 


in support of the Department’s decision.  The three petitions 


were consolidated into a single case at DOAH. 


4.  The Florida Legislature, in the 2016 legislative 


session, passed House Bill 307 (CS for CS/CS/HB 307) and House 


Bill 1313, which were signed into law on March 25, 2016, as 


chapter 2016-123, Laws of Florida (referred to herein as the 


“2016 Law”).  The 2016 Law says, in pertinent part: 


Section 3.  (1)  Notwithstanding 


s. 381.986(5)(b), Florida Statutes, a 


dispensing organization that receives notice 


from the Department of Health that it is 


approved as a region’s dispensing 


organization, posts a $5 million performance 


bond in compliance with rule 64-4.002(5)(e), 


Florida Administrative Code, and expends at 


least $100,000 to fulfill its legal 


obligations as a dispensing organization; or 


any applicant that received the highest 


aggregate score through the department’s 


evaluation process, notwithstanding any 


prior determination by the department that 


the applicant failed to meet the 


requirements of s. 381.986, Florida 


Statutes, must be granted cultivation 


authorization by the department and is 


approved to operate as a dispensing 


organization for the full term of its 


original approval and all subsequent 


renewals pursuant to s. 381.986, Florida 


Statutes.  Any applicant that qualifies 


under this subsection which has not 


previously been approved as a dispensing 


organization by the department must be given 


approval as a dispensing organization by the 


department within 10 days after the 


effective date of this act, and within 


10 days after receiving such approval must 


comply with the bond requirement in rule  
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64-4.002(5)(e), Florida Administrative Code, 


and must comply with all other applicable 


requirements of chapter 64-4, Florida 


Administrative Code. 


 


(2)  If an organization that does not meet 


the criteria of subsection (1) receives a 


final determination from the Division of 


Administrative Hearings, the Department of 


Health, or a court of competent jurisdiction 


that it was entitled to be a dispensing 


organization under s. 381.986, Florida 


Statutes, and applicable rules, such 


organization and an organization that meets 


the criteria of section (1) shall both be 


dispensing organizations in the same region.  


During the operations of any dispensing 


organization that meets the criteria in this 


section the Department of Health may enforce 


rule 64-4.005, Florida Administrative Code, 


as filed on June 17, 2015.  


  


5.  The 2016 Law thus effectively approved the applications 


of Chestnut Hill and San Felasco by legislative fiat, declaring 


the Department’s preliminary agency action to be final.  Those 


two entities withdrew their petitions for formal administrative 


hearing and, upon accomplishing certain preliminary 


requirements, were to be granted licenses as DOs in the 


Northeast Region.  


6.  The petition filed by Loop’s remained as the only 


challenge to the Department’s decision vis-à-vis the Northeast 


Region DO applications, resulting in the hearing at issue in 


this Recommended Order.  (Both San Felasco and Chestnut Hill 


attempted to intervene in this action, but because the result in 


this case would have absolutely no bearing on the status of 
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their DO licenses, their petitions to intervene were denied for 


lack of standing.)  Loop’s was left to prove that its 


application should have been approved instead of one or both of 


the now-approved applicants. 


7.  It is unclear why the Department takes such an 


aggressive adversarial stance against Loop’s in this proceeding.  


Should Loop’s prove that its application should have been 


approved rather than one of the other applicants, OCU would 


issue a DO license to Loop’s.  If Loop’s fails to meet its 


burden of proof, OCU would not issue a license.  That is the 


extent of OCU’s status in this matter.  Notwithstanding, OCU 


fervently opposes approval of Loop’s as a DO in the Northeast 


Region. 


The Applicant 


8.  Loop’s was founded in 1949 as a greenhouse and was 


organized as a corporation under the laws of Florida in 1970.  


It has operated a certified nursery for well over 30 years and 


has done so pursuant to a valid Certificate of Registration 


issued by the Florida Department of Agriculture and Consumer 


Services (“DACS”) pursuant to section 581.131, Florida Statutes.  


9.  Loop’s is a Florida greenhouse pioneer, having led the 


industry in advanced cultivation practices, such as drip 


irrigation and the use of blackout shade cloths to maximize 


yield.  Today, Loop’s specializes in greenhouse-grown flowering 
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potted plants.  It has cultivated more than 400,000 plants 


annually since the early 1980s.   


10.  Loop’s is operated by a qualified nurseryman, David 


Loop.  Loop’s currently has 650,000 square feet of state-of-the-


art greenhouses.  The greenhouses are fully automated, with 


features including automatic temperature and humidity controls.  


The primary Loop’s nursery is operated in a 150,000 square foot 


greenhouse located in Jacksonville, Florida, and there is 


another 500,000 square feet of specialized greenhouses located 


in St. Johns County, Florida.  Loop’s has plenty of space 


available in which to cultivate medical marijuana, pending 


development and approval of a security system for the nursery.   


11.  Loop’s expressed its intention to use a subsidiary 


corporation or division (Loop’s Dispensaries, LLC) to operate 


the dispensing functions of its proposed project, if approved.  


This plan was in deference to the federal government’s refusal 


to recognize the legitimacy of medical marijuana and to keep the 


marijuana cultivation separate and apart from the other Loop’s 


cultivation processes.  OCU’s contention that use of the LLC 


constitutes a “material misrepresentation” in the application is 


unfounded.  Loop’s was overt and transparent concerning this 


contingency.  Further, no mention was made of this perceived 


misrepresentation in OCU’s denial letter following review of the 


Loop’s application.  
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The Application Form  


12.  The application form for applying to be a DO 


identifies a number of statutory and rule requirements which 


must be met, including three basic criteria:  a) Possess a valid 


certificate of registration issued by DACS; b) Show that the 


nursery is operated by a Florida nurseryman as described in 


section 581.011; and c) Prove continuous operation as a nursery 


for at least 30 continuous years.  Loop’s generally satisfies 


each of those criteria.  


13.  The application form is divided into four parts:  


Part I requires the applicant to provide basic information about 


itself.  Part II requires the applicant to document its 


compliance with requirements which are mandated by statute.  


Part III requires the applicant to provide OCU with information 


addressing all items listed in rule 64-4.002.  There are five 


substantive subparts in the application:  Cultivation 


(constituting 30 percent of the weighted score), Processing (30 


percent), Dispensing (15 percent), Medical Director (5 percent), 


and Financials (20 percent).  These subparts are further broken 


down into sub-subparts, and weights or percentages are assigned 


to each of those.  Part IV of the application addresses the 


application submission process, including payment of the 


application fee. 
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14.  It is clear Loop’s at least minimally meets the 


requirements set forth in the statute and rule and identified 


within the application.  It has the ability to cultivate, 


process and dispense medical marijuana (or has set forth a 


reasonable proposal for doing so in its application).  It has a 


qualified medical director.  There is, as set forth below, some 


concern about the Loop’s financial statements, but Loop’s is 


generally stable and meets minimal financial requirements.   


15.  However, Loop’s has the burden in the present case to 


show that it satisfied the requirements to such an extent that 


it, rather than Chestnut Hill or San Felasco, should have 


received the highest point total upon comparative review.
1/ 


16.  Looking at Part I of the application, Loop’s provided 


the requisite information dictated by the application form, as 


did--presumably-–the other applicants.  There appears to be no 


dispute that all three applicants sufficiently satisfied Part I.  


17.  As to Part II, Loop’s provided its DACS certification 


and submitted successful level 2 background screens for all of 


its owners and managers.  OCU suggested that some individuals 


who may be involved with the Loop’s operation, if approved, 


should have undergone level 2 background screening.  There is no 


persuasive evidence, however, that such persons were “owners or 


managers” as contemplated by statute and rule so as to be 


subject to the background screening.    
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18.  Loop’s raised a legitimate question as to whether 


competing applicant Chestnut Hill satisfied the requirement to 


have “operated for 30 continuous years as a registered nursery,” 


as required by section 381.986(5)(b)1.  Chestnut Hill was formed 


as a limited liability company in Florida on August 29, 2005.  


By law, Chestnut Hill became a corporate “person” at that time.  


See § 607.01401(19), Fla. Stat.  Thus, argues Loop’s, Chestnut 


Hill could not have operated a registered nursery for 30 years 


because it has not been in existence for 30 years.  


19.  The Department takes the position that a “nursery” may 


be certified by DACS and, even if the nursery ownership changes 


its name or corporate structure, the “nursery” will continue to 


be certified.  “Nursery” is defined in section 581.011(20) as 


“any grounds or premises” used for growing nursery stock. 


20.  A DACS letter dated August 4, 2015, addressed to 


Loop’s states:  “According to the Department’s records, your 


nursery has operated as a registered nursery since May 1, 


1963 and has a current inventory of 951,781 plants.”  A DACS 


letter to San Felasco dated July 6, 2015, states:  “According to 


the Department’s records, your nursery has operated as a 


registered nursery since October 23, 1973 and has a current 


inventory of 561,200 plants.”  DACS issued a letter dated 


August 3, 2015, to Chestnut Hill which states:  “According to 


the Department’s records, your nursery has operated as a 
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registered nursery since November 23, 1981 and has a current 


inventory of 406,337 plants.”   


21.  OCU interpreted the statutory requirement in section 


381.986(5)(b)1. to mean that if the applicant operated a 


registered nursery (rather than itself being a registered 


nursery), that would satisfy the requirement.  OCU reputedly 


relied upon the DACS certification of the nursery premises to 


deem Chestnut Hill compliant with the 30 year requirement.  


Again, no one from Chestnut Hill was called as a witness to 


explain this conundrum. 


Comparative Review 


22.  The five subparts in Part II of the application 


addressing the statutory criteria were carefully considered by 


OCU in its comparative review of the applicants.  OCU’s process 


for reviewing the applications is set forth below. 


23.  Applicants were to submit their applications and a 


$60,000 filing fee to OCU no later than July 8, 2015.  At that 


point the applications were initially reviewed for completeness 


by OCU Director Bax.  If any items or responses were missing 


from an application, Bax would send the applicant an omissions 


letter, giving the applicant an opportunity to supplement its 


application.  In the case of Loop’s, Bax noted that Loop’s had 


not provided proof of operating a registered nursery for 


30 continuous years and the financial statements provided in the 
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application had not been audited.  Loop’s timely provided the 


missing items requested by the Department.   


24.  Once the applications were deemed complete, three 


individuals evaluated and scored the applications comparatively.  


The scorers were:  Christian Bax; Patricia Nelson, a member of 


the Statewide Drug Policy Advisory Council; and Ellyn Hutson, a 


certified public accountant.  Nelson and Hutson were appointed 


by the State Surgeon General.   


25.  Instructions for scoring the applications were 


provided by the Department’s general counsel, Nicole Geary.  


Pursuant to those instructions, the scorers performed their 


comparative evaluations independently, not communicating with 


one another during the review process.  They were, however, 


allowed to make inquiries to certain experts in various areas 


within the applications outside the scorer’s knowledge or 


expertise. 


26.  The scorers each assigned scores on the various 


sections of the application and compiled the scores in a 


spreadsheet.  The three spreadsheets were then consolidated into 


a single spreadsheet and the scores were totaled.  San Felasco 


received the highest aggregate score–-3.9750; Chestnut Hill 


received the second highest score-–3.7917; and Loop’s received 


the third highest score-–3.5708.  Each applicant’s score was an 


aggregate score totaling all sections of the application.  
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Scoring higher in one section (e.g., cultivation) would not 


necessarily mean the applicant had the highest aggregate score.  


The application as a whole had to be scored higher than the 


others in order to be approved.  (See, however, ALJ Van 


Laningham’s September 8, 2016 “Informational Order on the Multi-


Criteria Evaluation, etc.,” entered in Plants of Ruskin, Inc. v. 


Dep’t. of Health, DOAH Case No. 15-7270, wherein he calls into 


question the entire process by which OCU “scored” the competing 


applications, deeming the so-called scores to actually be 


rankings and thus inconsistent with the statutory mandate.)   


27.  At final hearing, Loop’s called one of the scorers, 


Bax, to discuss his evaluation and review of the applications, 


but did not call the other two scorers.  The findings and 


conclusions reached by the other two scorers were not addressed.  


Nor were principals from the competing applicants called in 


order to compare or discuss their applications.  Thus, Loop’s 


attempted to prove that its application was superior by 


affirming the appropriateness of its own application, 


superficially presenting portions of the competing applications, 


and showing that only one of three scorers deemed its 


application superior.  That is not a legitimate or appropriate 


comparison. 


28.  As to the technical and technological ability to 


cultivate, Loop’s provided ample proof that it has that ability.  
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Loop’s will rely in part on assistance from CW Botanicals (i.e., 


the Stanley brothers), and will utilize some of that entity’s 


policies and procedures.
2/
  Although it has no experience 


cultivating cannabis, Loop’s is very skilled in cultivating 


other flowering plants.  With the help of CW Botanicals, Loop’s 


undoubtedly would be able to successfully cultivate cannabis. 


29.  It is the intention of Loop’s to cultivate the 


specific strain of medical cannabis known as “Charlotte’s Web.”  


That strain was developed by the Stanley brothers and has proven 


effective in treating many conditions, especially severe, 


intractable epilepsy.  There are many strains of medical 


marijuana, however, as evidenced by the fact that the Stanley 


brothers themselves grow hundreds of different strains.  San 


Felasco proposes to cultivate a strain known as Anovia Medical; 


Chestnut Hill plans to grow one known as Green Solutions.  Other 


than its notoriety, there was no competent evidence that 


Charlotte’s Web is superior to any other strain. 


30.  The Loop’s proposal to cultivate Charlotte’s Web is 


based entirely on an oral agreement with Ray of Hope, an entity 


which holds the rights to Charlotte’s Web in Florida.  There is 


no binding written agreement between Loop’s and Ray of Hope.  


Nothing prohibits Ray of Hope from granting other Florida 


growers the right to use that strain as well.   
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31.  The suggestion that Loop’s could comply with the 


cultivation requirement better than the other two applicants is 


purely speculative.  Loop’s pointed out that Chestnut Hill was a 


tree farm and that San Felasco dealt with outdoor plants.  Both 


are operating registered nurseries within the State, even if 


they are not currently growing marijuana.  However, each of 


those applicants presumably submitted plans for cultivating 


medical marijuana in some fashion.  No competent evidence was 


presented to infer that the proposals of Chestnut Hill and/or 


San Felasco were inferior to Loop’s, or, conversely, that the 


Loop’s proposal was superior to those applications.  


32.  Loop’s provided an expert to explain the nature of the 


Loop’s plan for securing its operations and personnel.  The plan 


was well-developed and seemed to address all of the issues 


Loop’s would face once it began cultivation.  There were, 


however, some glitches pointed out in the Loop’s plan, e.g., its 


24-hour on-site security was to be provided by a single 


individual who, presumably, would need to sleep sometimes.  But 


again, there is no evidence that the security plans proposed by 


the other two applicants are in any way inferior.  


33.  The same is true of the three applicants’ ability to 


maintain accountability of their raw materials and finished 


products.  Loop’s had a good plan for doing so, but did not 
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specifically demonstrate how its plan was superior to the 


others.   


34.  As for a reasonably located infrastructure to dispense 


the product, Loop’s reasonably showed that it had a broader 


(geographic) distribution plan than its competitors.  However, 


there is no requirement that a DO dispense its product 


statewide, only that each DO must cover its designated region, 


in this case the Northeast Region.  Thus, the fact that the 


other applicants did not propose as wide a distribution of its 


product as Loop’s is not consequential.  In the Loop’s 


application, 12 distinct dispensing sites are proposed.  Eight 


of those sites have been clearly identified, but zoning and 


other approvals have not yet been obtained.  San Felasco 


proposes six sites for dispensaries; Chestnut Hill proposes only 


one, with an option for one more.  It is clear Loop’s intends to 


distribute its product on a wider scale than San Felasco or 


Chestnut Hill, but there is no requirement for doing so.  (The 


application form does include references to such things as being 


centrally located to several populated areas and proximity to 


patient populations, but those are examples of what an applicant 


might want to show OCU.  There is no statutory mandate for those 


items).  The statutory and rule provisions relating to 


dispensing of the cannabis product does not say that ability to 


distribute more product is necessarily better.  Further, Loop’s 
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did not explain how its product would successfully compete with 


the DOs approved in the other regions around the State.  So, in 


total, Loop’s did not prove that its distribution plan was 


superior to the other applicants’ plans.  


35.  As for transportation of the product to its 


dispensaries and users, Loop’s plans to use a high-roofed van 


with a refrigerated cargo space and a lockbox or safe.  The van 


appears to be a very competent means of transporting the 


product.  San Felasco proposes the use of one armored van and 


several small Prius-model automobiles.  Chestnut Hill plans to 


use two Prius automobiles to transport its product.  Each 


applicant’s proposal seems adequate for their projected 


distribution of medical marijuana.   


36.  In the area of financial ability to maintain 


operations for two years, Loop’s cast some reasonable doubt as 


to the showing Chestnut Hill made to satisfy this requirement.  


There was no similar failing noted for San Felasco.  Loop’s own 


financial ability to operate is somewhat suspect due to the 


conditional nature of its audited financial statements. 


37.  Loop’s initially submitted a “reviewed” financial 


statement with its application.  A reviewed statement is one 


prepared internally and then reviewed by a certified public 


accountant for general correctness.  OCU asked Loop’s to submit 
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an audited financial statement instead, and Loop’s complied with 


that request.   


38.  The audited financial statement was prepared by Steven 


Hand, a self-employed CPA whose major business was doing 


business evaluations.  The Loop’s audit was the only one he had 


prepared since 1998.  Mr. Hand was familiar with Loop’s and had 


some history with the company.  He was asked, on extremely short 


notice, to prepare an audited financial statement for Loop’s.  


The amount of time he had to prepare the statement was probably 


insufficient, but he did the best he could in that time.   


39.  Mr. Hand did not do a written audit plan before 


commencing the audit although that is a requirement for a bona 


fide audit.  Mr. Hand said that he had a “plan” of sorts based 


on his conversations with Mr. Loop, but such oral discussions 


are not sufficient under GAAS to constitute a plan.  The audited 


financial statement he issued did not have the requisite 


headings required by GAAS, but the financial statement was 


generally acceptable as to content.  Again, failure to include 


the headings is a violation of GAAS, but the violation seems 


minimal in this context. 


40.  Mr. Hand could not issue an unqualified (a/k/a 


unmodified or clean) opinion regarding the Loop’s financial 


situation.  That is because he was unable to verify the 


inventory due to his having been engaged to do the work more 
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than a year after the audit period.  The verification of 


accounts receivables was done by Loop’s, not by the CPA, another 


violation of auditing guidelines.  Thus, Mr. Hand issued a 


“qualified” opinion, i.e., a much weaker opinion that those 


submitted by the competing applicants. 


41.  There is no evidence of record as to the validity or 


appropriateness of the audited financial statement submitted by 


San Felasco in its application.  Thus, no comparison of 


information contained therein can be made.     


42.  Some concerns were raised by Loop’s about Chestnut 


Hill’s finances related to the way that entity valuated its 


inventory.  Further, only the balance sheet on Chestnut Hill’s 


financials was audited; the auditor issued a disclaimer as to 


the income statement portion of the financial report.  But, 


ultimately, the auditors were able to issue a valid audited 


financial statement for the entity. 


43.  San Felasco was alleged to have a suspect financial 


ratio which could have an effect on its ability to continue 


operations for two years, as required by statute.  But no 


discreet comparison between the Loop’s financials and those of 


the competing applicants was presented at final hearing.   


44.  Loop’s has retained a qualified physician to act as 


its medical director and to supervise the DO’s activities.  
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There is no evidence the physician is better than the medical 


directors proposed by the other parties. 


45.  The evidence at final hearing was abundantly clear 


that low THC, high CDB marijuana can have enormously successful 


results in children with significant medical conditions.  The 


stories of how this drug has helped children overcome 


debilitating seizure activity were miraculous in nature.  It is 


difficult to conceive how such a beneficial medication could be 


objected to by some uninformed persons or groups.  


CONCLUSIONS OF LAW 


46.  The Division of Administrative Hearings has 


jurisdiction over the parties to and the subject matter of this 


proceeding pursuant to sections 120.569 and 120.57(1), Florida 


Statutes (2016). 


47.  Section 120.57(1)(k) states:  “All proceedings 


conducted under this subsection shall be de novo.”  The de novo 


standard has not been altered by section 381.986, or any other 


statute relating to the subject matter in this case.  Thus, 


under section 120.57(1), the final hearing at DOAH was conducted 


“to formulate final agency action, not to review action taken 


earlier and preliminarily.”  J.D. v. Fla. Dep’t of Child. & 


Fams., 114 So. 2d 1127, 1132 (Fla. 1st
 
DCA 2013), (quoting 


McDonald v. Dep’t of Banking & Fin., 346 So. 2d 569, 584 (Fla. 


1st DCA 1977)).
3/
   







 23 


48.  The general rule is that the party asserting the 


affirmative of an issue has the burden of presenting evidence as 


to that issue.  Dep’t of Banking & Fin., Div. of Sec. & Investor 


Prot. v. Osborne Stern & Co., 670 So. 2d 932, 933 (Fla. 1996), 


citing Fla. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 


1st DCA 1981).  In this case, Loop’s has the burden.   


49.  According to section 120.57(1)(k), “Findings of fact 


shall be based upon a preponderance of the evidence . . . 


except as otherwise provided by statute, and shall be based 


exclusively on the evidence of record and on matters 


officially recognized.”   


50.  In the instant matter, Loop’s was required to prove, 


by a preponderance of evidence, that the Department should have 


approved its application to become a DO in the Northeast Region 


instead of approving San Felasco and/or Chestnut Hill.  The 


2016 Law specifically says that the applicant must show that “it 


was entitled to be a dispensing organization.”  That is, that 


the application as submitted to OCU was superior to all 


competing applications in the same region.  This proceeding, 


therefore, is a backward-looking, retrospective assessment of 


the applications at the time they were filed and reviewed by 


OCU.  (See Judge McArthur’s excellent description of this 


process in her May 13, 2016, Order Regarding Impact of [the 







 24 


2016 Law], entered in McCrory’s Sunny Hill Nursery v. Dep’t. of 


Health, DOAH Case No. 15-7275.)    


51.  In this case, it must first be determined whether 


Chestnut Hill should have been comparatively reviewed with the 


other applicants due to the 30 continuous years of operation 


issue.  Although an agency’s interpretation of its own statutes 


is given deference (See Humana, Inc. v. Dep’t of Health & Rehab. 


Servs., 492 So. 2d 388 (Fla. 4th DCA 1986)), that interpretation 


cannot be contrary to the plain language of the statute.  In the 


present case, the statute at issue dictates that “the applicant 


must . . . have been operated as a registered nursery in the 


state for at least 30 continuous years.”  § 381.986(5)(b)1, Fla. 


Stat.  “Nursery” is defined as “any grounds or premises on which 


nursery stock is grown.”  § 581.011(20), Fla. Stat.  A nursery 


is not a person, corporate or otherwise; it is grounds or 


premises.  Thus, none of the corporate applicants to be a DO in 


Florida could have literally satisfied the requirement to have 


been operated as a “nursery.”  DACS also issues certificates of 


registration to stock dealers, agents, or plant brokers, each of 


which is defined as a “person” in section 581.131.  But receipt 


of a certificate of registration by a stock dealer, agent, or 


plant broker does not make that person a “nursery.”  


52.  Inasmuch as no applicant could have literally 


complied with the requirement to be a registered nursery, the 
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Department’s interpretation of the statute to allow applicants 


who operate--rather than operate as--a registered nursery for 


30 continuous years to be deemed compliant with the statutory 


requirement is accepted.  (See Chiles v. Dep’t of State, Div. 


of Elect., 711 So. 2d 151 (Fla. 1st DCA 1998.)  If Chestnut 


Hill had a letter from DACS that it had operated a nursery for 


30 continuous years, then its application should have been 


comparatively reviewed with the other applicants.
4/
  


53.  This is the first proceeding under the 2016 Law, which 


generally establishes the parameters for an applicant such as 


Loop’s to obtain approval of its initially denied application.  


Chapter 381, Florida Statutes, wherein portions of the 2016 Law 


are codified, sets forth the criteria each applicant must 


satisfy.  Those criteria, paraphrased, are: 


a) Technical and technological ability to 


cultivate and produce low-THC cannabis; 


 


b) Ability to secure the premises, 


resources, and personnel necessary to 


operate as a DO; 


 


c) Ability to maintain accountability of all 


raw materials, finished products, and any 


byproducts to prevent diversion or 


unlawful access to or possession of these 


substances; 


 


d) An infrastructure reasonably located to 


dispense low-THC cannabis to registered 


patients statewide or regionally as 


determined by the Department; 
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e) Financial ability to maintain operations 


for the duration of the 2-year approval 


cycle; 


 


f) Fingerprinting and level 2 background 


screening for all owners and managers; 


and 


 


g) Employment of a medical director who is a 


physician licensed under chapter 458 or 


chapter 459, Florida Statutes, to 


supervise the DO’s activities. 


 


54.  Those criteria are incorporated into the application 


form.  Under the present stature of this case, Loop’s is then 


required to prove, by a preponderance of evidence, that its 


application met or exceeded those criteria in ways that were, 


in the aggregate, superior to the competing applicants.   


55.  As set forth in the Findings of Fact above, Loop’s did 


not provide comparative proof that its application satisfied 


those criteria better than Chestnut Hill or San Felasco such 


that its application should have been approved.  While Loop’s 


did prove definitively that it was approvable and had a very 


good proposal, that fact alone did not establish that it was 


better than the other two applicants at issue.  Loop’s stated 


correctly in its Proposed Recommended Order that, “other than 


uncorroborated hearsay, there is no evidence in the record that 


either San Felasco or Chestnut Hill [satisfied the various 


criteria for approval].”  By the same token, there was no 


competent evidence to prove that those two applicants did not 
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satisfy the criteria, or that their proposals were qualitatively 


inferior to the Loop’s application.  It was Loop’s duty to show 


how its application was superior to the other applicants.  It 


was Loop’s duty to present whatever evidence about San Felasco 


and Chestnut Hill was necessary to make that comparison.  Loop’s 


failed to do so.  


56.  The 2016 Law refers to a “final determination from the 


Division of Administrative Hearings, the Department of Health, 


or a court of competent jurisdiction.”  Inasmuch as DOAH does 


not have final order authority in this matter, the 


recommendation below is not dispositive of the Loop’s 


application until a final order is entered by the Department.    


RECOMMENDATION 


 Based on the foregoing Findings of Fact and Conclusions 


of Law, it is 


 RECOMMENDED that a final order be entered by Respondent, 


Department of Health, Office of Compassionate Use, finding that 


Petitioner, Loop’s Nursery & Greenhouses, Inc., failed to prove 


by a preponderance of evidence that its application to become a 


distributing organization in the Northeast Region should have 


been approved, and therefore, denying Loop’s application to 


become a dispensing organization in the Northeast Region.   
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DONE AND ENTERED this 7th day of October, 2016 in 


Tallahassee, Leon County, Florida. 


S                                   


R. BRUCE MCKIBBEN 


Administrative Law Judge 


Division of Administrative Hearings 


The DeSoto Building 


1230 Apalachee Parkway 


Tallahassee, Florida  32399-3060 


(850) 488-9675 


Fax Filing (850) 921-6847 


www.doah.state.fl.us 


 


Filed with the Clerk of the 


Division of Administrative Hearings 


this 7th day of October, 2016. 


 


 


ENDNOTES 


 
1/
  This matter is unique in its stature at DOAH.  Loop’s is 


charged with proving, by comparative review, that its 


application was–-at the time OCU made its decision–-superior to 


the applications of Chestnut Hill and San Felasco.  This case is 


akin to the comparative review done by an ALJ in certificate of 


need cases, but the facts here are limited to those existing at 


the time the applications were reviewed by OCU.  However, 


neither of the competing applicants was involved in the final 


hearing (after being denied intervenor status) and all evidence 


concerning their applications was essentially uncorroborated 


hearsay.  This fact significantly impaired Loop’s ability to 


meet its burden of proof.  Loop’s might have remedied this 


problem by calling witnesses from the competing applicants, but 


that will never be known.  


 
2/
  The Stanley brothers developed the low THC, high CDB strain 


of medical marijuana known as “Charlotte’s Web.”  They have 


gained notoriety in the industry as pioneers and recognized 


experts in the cultivation of medical marijuana strains. 
 


3/
  Note, however, Judge Van Landingham’s well-reasoned 


conclusion to the contrary in Plants of Ruskin, Inc. v. Dep’t. 


of Health, DOAH Case No. 15-7270, Order Granting Ruskin’s Motion 
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in Limine, September 12, 2016.  Judge Van Laningham concludes 


that an applicant that has not been in existence for over 


30 years cannot satisfy the requirement, regardless of whether 


it holds a certificate from DACS.  


 
4/
  The Department continues to suggest that an “abuse of 


discretion” standard should be applied to the instant case.  


That argument is again rejected.  Besides, no evidence was 


presented at final hearing directed to whether OCU abused its 


discretion; the evidence addressed whether the Loop’s 


application was superior to the competing applicants. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 


 


All parties have the right to submit written exceptions within 


15 days from the date of this Recommended Order.  Any exceptions 


to this Recommended Order should be filed with the agency that 


will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 


LOOP'S NURSERY & GREENHOUSES, 
INC., 


Petitioner, 
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v. DOAH Case No.: 15-7274 


DEPARTMENT OF HEALTH, OFFICE 
OF COMPASSIONATE USE, 


Respondent. 


___________________________/ 


FINAL ORDER 


THIS MATTER came before the Department of Health ("Department") for the 


consideration of a Recommended Order and entry of a Final Order. On October 7, 2016, 


Administrative Law JudgeR. Bruce McKibben issued a Recommended Order following 


an administrative hearing. The Recommended Order is attached as Exhibit A. The 


Petitioner, Loop's Nursery and Greenhouses, Inc. ("Loop's") timely filed exceptions to 


which the Department of Health, Office of Compassionate Use ("OCU") filed responses. 


OCU timely filed exceptions to which Loop's filed responses. After review of the entire 


record, the Department makes the following findings and conclusions: 


STANDARD OF REVIEW FOR RULING ON 
EXCEPTIONS TO A RECOMMENDED ORDER 


Section 120.57(1)(k), Florida Statutes, directs that a final order shall include an 


explicit ruling on each exception, but an agency need not rule on an exception that does 


not clearly identify the disputed portion of the recommended order by page number or 







paragraph, that does not identify the legal basis for the exception, or that does not include 


appropriate and specific citations to the record. 


An agency may not reject or modify findings of fact in a recommended order unless 


the agency first determines from a review of the entire record, and states with particularity 


in the order, that the findings of fact were not based upon competent substantial evidence 


or that the proceedings on which the findings were based did not comply with essential 


requirements oflaw. See section 120.57(1)(1), Florida Statutes. 


An agency may reject or modify the conclusions of law over which the agency has 


substantive jurisdiction and interpretation of administrative rules over which the agency 


has substantive jurisdiction. See section 120.57(1)(1), Florida Statutes. When rejecting or 


modifying such conclusion of law or interpretation of administrative rule, the agency 


must state with particularity its reasons for rejecting or modifying such conclusion of law 


or interpretation of administrative rule and must make a finding that its substituted 


conclusion of law or interpretation of administrative rule is as or more reasonable than 


that which was rejected or modified. See id. 


RULING ON LOOP'S EXCEPTIONS 


Ruling on Loop's Exception No. 1 


Loop's takes exception to the finding of fact in paragraph 5 of the Recommended 


Order. The paragraph states: 


The 2016 Law thus effectively approved the applications of Chestnut 
Hill and San Felasco by legislative fiat, declaring the Department's 
preliminary agency action to be final. Those two entities withdrew their 
petitions for formal administrative hearing and, upon accomplishing 
certain preliminary requirements were to be granted licenses as DOs in the 
Northeast Region. 
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Loop's argues that this paragraph is an erroneous interpretation of chapter 2016-


123, Laws of Florida, and that there is no competent substantial evidence to support the 


finding that Chestnut Hill and San Felasco accomplished certain preliminary 


requirements. OCU argues that this paragraph is immaterial to the findings in the instant 


case. 


The ALl provides background information in this paragraph. The ALl did not 


make a finding as to what preliminary requirements were met by Chestnut Hill and San 


Felasco. The conclusion that the 2016 Law resulted in the approval of Chestnut Hill and 


San Felasco by legislative fiat is a correct interpretation of the law. 


Loop's Exception No. 1 is denied. 


Ruling on Loop's Exception No. 2 


Loop's takes exception to the Recommended Order paragraph number 15 in its 


entirety along with its accompanying endnote, labeled as a finding of fact. The paragraph 


and endnote state: 


15. However, Loop's has the burden in the present case to show that it 
satisfied the requirements to such an extent that it, rather than Chestnut 
Hill or San Felasco, should have received the highest point total upon 
comparative review. 


Endnote 1: This matter is unique in its stature at DOAH. Loop's is 
charged with proving, by comparative review, that its application was--at 
the time OCU made its decision--superior to the applications of Chestnut 
Hill and San Felasco. This case is akin to the comparative review done by 
an ALl in certificate of need cases, but the facts here are limited to those 
existing at the time the applications were reviewed by OCU. However, 
neither of the competing applicants was involved in the final hearing (after 
being denied intervenor status) and all evidence concerning their 
applications was essentially uncorroborated hearsay. This fact significantly 
impaired Loop's ability to meet its burden of proof. Loop's might have 
remedied this by calling witnesses from the competing applicants, but that 
will never be known. 


3 







Although labeled a finding of fact, the statements in paragraph 15, and endnote 1, 


concerning the burden of proof, are conclusions of law. 


As to paragraph 15, Loop's argues that it has the burden of presenting credible 


evidence that provides "reasonable assurances" of entitlement to a license. At that point 


OCU must present credible evidence of equivalent quality to rebut the evidence presented 


by Loop's, citing Fla. Dep't of Transportation v. J. W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 


1981). OCU has responded, arguing that the burden shifting described in J. W.C. does not 


apply under chapter 2016-123, Laws of Florida section 3(2). 


Loop's has misconstrued what the First District Court of Appeals held in J. W.C. 


Loop's reference to "reasonable assurances" is misplaced. J. W.C. involved an application 


for a permit for construction of a complex source of air pollution. According to Florida 


Administrative Code Rule 17-4.071 such a permit applicant was required to provide 


reasonable assurances that pollution standards would not be violated. The reference in 


J. W.C. to "reasonable assurances" is not a general concept relating to license applications 


and is not found in the statues and rules governing applications for approval to operate 


as a low-THC dispensing organization ("DO"). 


It is fundamental that an applicant for a license carries the ultimate burden of 


persuasion of entitlement through all proceedings. J. W.C. at 787. The ALJ was correct 


that it was Loop's burden to demonstrate by a preponderance of the evidence that it 


should have received the highest point total upon comparative review. 


Loop's exception 2 is denied. 


1 The current rule contains the same language. See Fla. Admin. Code R. 62-4.070. 
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Ruling on Loop's Exception No. 3 


Loop's takes exception to the finding of fact in paragraph 16 indicating that San 


Felasco and Chestnut Hill sufficiently provided the information requested in Part I of the 


application and there appeared to be no dispute that all three applicants sufficiently 


satisfied Part I. 


Loop's argues that there was no evidence establishing that the information in Part 


I of San Felasco and Chestnut Hill's applications was true and accurate. 


The applications were admitted into evidence. Part I of the application requested 


the applicant to provide basic information such as name and address. In review of the 


entire 12-volume transcript of the seven-day hearing, the only testimony concerning Part 


I was a brief description of the information requested. The remaining testimony 


concerned Part II and to a large extent Part III. Thus, there did not appear to be any 


dispute concerning whether all applicants provided the information requested in Part I of 


the application. There is competent substantial evidence to support the AL.J's finding. 


Loop's Exception No. 3 is denied. 


Ruling on Loop's Exception No. 4 


Loop's takes exception to the AL.J's findings in paragraphs 19, 20, 21, 51 and 52, 


explaining that the disputed portions of those paragraphs were the items that were 


underlined in Loop's exceptions. Loop's did not underline any portions of paragraphs 19-


21 and therefore did not identify the disputed portions of those paragraphs as required by 


section 120.57(1)(k), Florida Statutes. It is not necessary to rule on exceptions that do not 


clearly identify the disputed portions in the Recommended Order. See id. 


Loop's takes exception to the conclusion of law in paragraph 51 of the 


Recommended Order which states: 


5 







A nursery is not a person, corporate or otherwise; it is grounds or premises. 
Thus, none of the corporate applicants to be a DO in Florida could have 
literally satisfied the requirement to have been operated as a "nursery." 
DACS also issues certificates of registration to stock dealers, agents, or plant 
brokers, each of which is defined as a "person" in section 58i.13i. But 
receipt of a certificate of registration by a stock dealer, agent, or plant broker 
does not make that person a "nursery." 


Loop's takes exception to the conclusion of law m paragraph 52 of the 


Recommended Order which states: 


Inasmuch as no applicant could have literally complied with the 
requirement to be a registered nursery, the Department's interpretation of 
the statute to allow applicants who operate--rather than operate as--a 
registered nursery for 30 continuous years to be deemed compliant with the 
statutory requirement is accepted. (See Chiles v. Dep't of State. Div. of 
Elect., 711 So. 2d 151 (Fla. 1st DCA 1998). If Chestnut Hill had a letter from 
DACS that it had operated a nursery for 30 continuous years, then its 
application should have been comparatively reviewed with the other 
applicants. 


Loop's argues that Chestnut Hill did not meet the 30-year requirement because it 


became a corporate person in 2005, based on a Department of State filing showing that 


Chestnut Hill changed its corporate structure. 


The conclusions of law in paragraphs 51 and 52 concern section 38i.986, Florida 


Statutes, over which the Department has substantive jurisdiction. The ALJ was correct 


to accept the Department's determination that a certification letter from the Department 


of Agriculture and Consumer Services ("DACS") indicating that an applicant operated as 


a regi stered nursery for 30 continuous years was sufficient evidence demonstrating 


satisfaction of the 30-year statutory requirement. 


Loop's Exception No. 4 is denied. 


Ruling on Loop's Exception No. 5 


Loop's takes exception to portion of the finding of fact in paragraph 25 which 


states, "Pursuant to those instructions, the scorers performed their comparative 


6 







evaluations independently, not communicating with one another during the review 


process." Loop's asserts there is no competent substantial evidence to support this 


finding. 


There is competent substantial evidence to support this finding, both in the 


testimony of Christian Bax, and the memorandum to the evaluators providing 


instructions that the scorers were to conduct their comparative evaluations 


independently. 


Loop's Exception No. 5 is denied. 


Ruling on Loop's Exception No. 6 


Loop's takes exception to the finding of fact in paragraph 26 of the Recommended 


Order in its entirety, in which the ALJ describes the scoring process that was conducted 


by OCU along with the applicants' total aggregate scores. Loop's argues that no applicant 


had a score because the hearing before the ALJ is a de novo proceeding. Loop's argues 


that OCU's scoring method had no presumption of correctness and also argues that the 


scorecards from the two scorers who did not testify, Ms. Nelson and Ms. Hutson, OCU 


exhibits 16-21, were hearsay erroneously used by the ALJ to make a finding of fact. 


Loop's argument that no applicant had a score due to this being a de novo 


proceeding is inconsistent with chapter 2016-123, section 3(2), Laws of Florida, which 


states: 


If an organization that does not meet the criteria of subsection (1) 
receives a final determination from the Division of Administrative 
Hearings, the Department of Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing organization under s. 38i.986, Florida 
Statutes, and applicable rules, such organization and an organization that 
meets the criteria of subsection (1) shall both be dispensing organizations 
in the same region. 
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Loop's had the burden to show that it was entitled to be a dispensing organization 


under section 38i.986, Florida Statutes, and applicable rules. Those rules describe the 


scoring methodology and the evaluators who could conduct the scoring. See Fla. Admin. 


Code R. 64-4.002. 


The ALl's description of the OCU's scoring process is based on competent 


substantial evidence including the testimony of Christian Bax, the Director of OCU, and 


the scorecards themselves, which fall into the business record hearsay exception 


described in section 90.803(6), Florida Statutes. 


Loop's exception number 6 is denied. 


Ruling on Loop's Exception No. 7 


Loop's takes exception to the findings of fact in the following portion of paragraph 


27 of the Recommended Order which states: 


The findings and conclusions reached by the other two scorers were not 
addressed. Nor were principals from the competing applicants called in 
order to compare or discuss their applications. Thus, Loop's attempted to 
prove that its application was superior by affirming the appropriateness of 
its own application, superficially presenting portions of the competing 
applications, and showing that only one of three scorers deemed its 
application superior. This is not a legitimate or appropriate comparison. 


Loop's argues that the ALl's conclusion that "[t]his is not a legitimate or 


appropriate comparison" was a rejection of the testimony of Mr. Bax, arguing that an 


administrative law judge is not free to ignore or reject unrebutted expert testimony. 


Loop's also cites to its own expert witnesses who testified about portions of Loop's 


application compared to other two competing applicants. 


In review of the entire record, Mr. Bax was not an expert witness. The competent 


substantial evidence supports the findings of fact in this paragraph. Under Florida 


Administrative Code Rule 64-4.002(5)(a), the applications were required to be scored by 
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three evaluators, the Director of the Office of Compassionate Use (Mr. Bax), a member of 


the Drug Policy Advisory Council appointed by the State Surgeon General (Ms. Nelson), 


and a Certified Public Accountant appointed by the State Surgeon General (Ms. Hutson). 


Loop's only called one evaluator, Mr. Bax, and did not call Ms. Nelson or Ms. Hutson. 


Likewise, Loop's did not call principals from the other two applicants in order to discuss 


their applications. Loop's experts only compared limited portions of the competing 


applications with that of Loop's. 


Loop's Exception No. 7 is denied. 


Ruling on Loop's Exception No. 8 


Loop's takes exception to the finding of fact in paragraph 29 of the Recommended 


Order which states, "San Felasco proposes to cultivate a strain known as Anovia Medical; 


Chestnut Hill plans to grow one known as Green Solutions. Other than its notoriety, there 


was no competent evidence that Charlotte's Web is superior to any other strain." 


In review of the entire record, there is no competent substantial evidence that 


Anovia Medical and Green Solutions are cannabis strains. The testimony and the 


applications indicate that Novia Medical is the proposed pharmaceutical division of 


Chestnut Hill and The Green Solution is an organization partnering with San Felasco. 


Loop's takes exception to the finding of fact that "other than its notoriety, there 


was no competent evidence that Charlotte's Web is superior to any other strain." Loop's 


points to the testimony of Mr. Bax who indicated he believed Charlotte's Web was a good 


strain of cannabis and efficacious. 


There is competent substantial evidence supporting the ALl's findings. Mr. Bax 


also testified that as long as the cannabis strain met the low-THC, high-CED requirements 


of the statute, they would be considered equal. Loop's witness Joel Stanley testified that 
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other strains were effective, described Charlotte's Web as a brand and testified that 


patient response to cannabis products can be very individualized. 


Loop's Exception No. 8 is denied in part and granted in part. Paragraph 29 is 


modified to omit the reference to Anovia Medical and Green Solutions. 


Ruling on Loop's Exception No. g 


Loop's takes exception to the finding of fact in paragraph 31 of the Recommended 


Order that states, "The suggestion that Loop's could comply with the cultivation 


requirement better than the other two applicants is purely speculative." 


Loop's also takes exception to the finding of fact in paragraph 31 that states: 


Both [Chestnut Hill and San Felasco] are operating registered nurseries 
within the State, even if they are not currently growing marijuana. 
However, each of those applicants presumably submitted plans for 
cultivating medical marijuana in some fashion. No competent evidence was 
presented to infer that the proposals of Chestnut Hill and/ or San Felasco 
were inferior to Loop's, or, conversely, that the Loop's proposal was 
superior to those applications. 


Loop's argues that Mr. Bax gave Loop's a higher score than the other two 


applicants, and that Loop's presented expert testimony indicating that portions of Loop's 


application was superior to that of Chestnut Hill and San Felasco. As stated in the Ruling 


on Loop's Exception No. 7, Loop's did not make an appropriate comparison. There is 


competent substantial evidence to support the ALl's finding. 


Loop's Exception No. 9 is denied. 


Ruling on Loop's Exception No. 10 


Loop's takes exception to the findings of fact in paragraph 32 of the Recommended 


Order that states: 


There were, however, some glitches pointed out in the Loop's plan, e.g., its 
24-hour on-site security was to be provided by a single individual who, 
presumably, would need to sleep sometimes. But again, there is no evidence 
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that the security plans proposed by the other two applicants are in any way 
inferior. 


Loop's argues that expert testimony established the security proposed by Loop's 


application, including that 24-hour onsite security was a positive aspect of the Loop's 


application. In review of the entire record, there is no competent substantial evidence 


that the security plans proposed by Chestnut Hill and San Felasco were inferior to Loop's. 


Loop's Exception No. 10 is denied. 


Ruling on Loop's Exception No. 11 


Loop's takes exception to the finding of fact in paragraph 33 of the Recommended 


Order. Paragraph 33 states: 


The same is true of the three applicants' ability to maintain accountability 
of their raw materials and finished products. Loop's had a good plan for 
doing so, but did not specifically demonstrate how its plan was superior to 
the others. 


Loop's argues that it proved its ability and plan to maintain accountability of its 


raw materials and finished products, and that the specifics of how San Felasco and 


Chestnut Hill planned to account for raw materials and finished products was not 


established. 


In review of the entire record, there is competent substantial evidence supporting 


the AL.J's finding. Loop's acknowledges that it did not establish how San Felasco and how 


Chestnut Hill planned to account for raw materials and finished products. 


Loop's exception No. 11 is denied. 


Ruling on Loop's Exception No. 12 


Loop's takes exception to the findings of fact found in portions of paragraph 34 


which state: 


11 







However, there is no requirement that a DO dispense its product 
statewide, only that each DO must cover its designated region, in this case 
the Northeast Region. Thus, the fact that the other applicants did not 
propose as wide a distribution of its product as Loop's is not consequential. 
. . . It is clear Loop's intends to distribute its product on a wider scale than 
San Felasco or Chestnut Hill, but there is no requirement for doing so .... 
The statutory and rule provisions relating to dispensing of the cannabis 
product does not say that ability to distribute more product is necessarily 
better. Further, Loop's did not explain how its product would successfully 
compete with the DOs approved in the other regions around the State. So, 
in total, Loop's did not prove that its distribution plan was superior to the 
other applicants' plans. 


Loop's takes exception to the finding of fact in paragraph 35 that states, "Each 


applicant's proposal seems adequate for their projected distribution of medical 


marijuana." 


There is competent substantial evidence supporting the ALJ's findings of fact in 


these paragraphs and Loop's does not appear to be disputing any of the factual findings. 


Rather Loop's argues that the ALJ errored in his conclusion of law that there is no 


requirement that a DO distribute statewide. Loop's cites to section 38i.986(5)(b)4., 


Florida Statutes and Rule 64-4.002(2)(c)11. of the Florida Administrative Code and 


argues that the finding that a DO only cover its designated region is not supported by 


these laws. 


Section 381.986, Florida Statutes, is a statute over which the Department has 


substantive jurisdiction, being the agency tasked with the licensing and regulation oflow-


THC cannabis and medical marijuana DOs. The law provides for the establishment of 


five DOs to ensure reasonable statewide accessibility and availability, "one in each of the 


following regions: northwest Florida, northeast Florida, central Florida, southeast Florida 


and southwest Florida." Section 38i.986(5)(b), Florida Statutes. Section 


38i.986(5)(b)4., Florida Statutes, requires each applicant to demonstrate "[a]n 
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infrastructure reasonably located to dispense low-THC cannabis to registered patients 


statewide or regionally as determined by the department." (Emphasis added). 


Florida Administrative Code Rule 64-4.002(2)(c)11. requires the applicant to 


describe the methods proposed for dispensing the low-THC derivative products and does 


not require the applicant to dispense statewide. 


Neither the statute nor the rule indicate that it is preferable to dispense statewide. 


The ALJ's conclusion is correct that a DO must provide a plan to cover the patients in its 


region and may, but is not required to, dispense statewide. 


Loop's Exception No. 12 is denied. 


Ruling on Loop's Exception No. 13 


Loop's takes exception to findings of fact in paragraphs 36, 37 and 38-43 related 


to Loop's financial statements. In its exceptions, Loop's indicated that the disputed 


portions were those portions underlined in Loop's exceptions. Loop's did not underline 


any portion of paragraph 37 and therefore did not clearly identify the disputed portion of 


that paragraph as required by section 120.57(1)(k), Florida Statutes. 


Loop's takes exception to the sentence in paragraph 36 which states, "Loop's own 


financial ability to operate is somewhat suspect due to the conditional nature of its 


audited financial statements." There is competent substantial evidence to support the 


ALJ's finding, specifically the testimony of Mr. Hand who conducted the audit and who 


issued a qualified opinion because he was unable to count inventory, a substantial portion 


of Loop's assets. 


Loop's takes exception to the sentence in paragraph 38 which states, "The amount 


of time [Steven Hand] had to prepare the statement was probably insufficient, but he did 


the best he could in that time." There is competent substantial evidence to support the 
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ALl's finding. All three CPAs who testified commented on the short timeframe for the 


audit. Mr. Hand testified that completing the audit in approximately a week was "very, 


very quick for an audit." Mr. Rampell testified that Mr. Hand did not have a lot of time 


to conduct the audit. Mr. Hevia testified that the audit was "doomed from the beginning" 


due to the limited time. 


Loop's takes exception to the sentence in paragraph 39 which states, "The audited 


financial statement he issued did not have the requisite headings required by [Generally 


Accepted Auditing Standards]." There is competent substantial evidence to support the 


ALl's finding. All three CPA's who testified indicated that the Generally Accepted 


Auditing Standards ("GAAS") required that the audit report have headings. 


Loop's takes exception to the sentence in paragraph 40 which states, "The 


verification of accounts receivable was done by Loop's, not by the CPA, another violation 


of auditing guidelines. Thus, Mr. Hand issued a 'qualified' opinion, i.e., a much weaker 


opinion than those submitted by the competing applicants." There is competent 


substantial evidence to support the ALl's finding. Mr. Hand testified that Loop's sent out 


the letters to verify accounts receivable. The GAAS standards and the testimony of Mr. 


Hevia indicated that the CPA must send out the verification requests. All three CPA 


experts testified as to the hierarchy of audit opinions. 


Loop's takes exception to the finding of fact in paragraph 41 stating, "There is no 


evidence of record as to the validity or appropriateness of the audited financial statement 


submitted by San Felasco in its application. Thus, no comparison of information 


contained therein can be made." There is competent substantial evidence to support the 


ALl's finding. Although Loop's presented witnesses who compared limited aspects of the 


applications, Loop's did not compare all aspects of the applications. 
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Loop's takes exception to the finding of fact in paragraph 42 stating, "But, 


ultimately, the auditors were able to issue a valid audited financial statement for 


[Chestnut Hill]." Loop's disputes this portion of paragraph 42, but does not include any 


appropriate and specific citations to the record as required by Section 120.57(1)(k), 


Florida Statutes. 


Loop's takes exception to the finding of fact in paragraph 43 stating, "But no 


discreet comparison between Loop's financials and those of the competing applicants was 


presented at final hearing." Loop's argues that the ALJ disregarded competent 


substantial evidence to reach this conclusion. As stated above, the comparisons were 


limited in scope. It is solely within the prerogative of the ALJ as the finder of fact to weigh 


the evidence and judge the credibility of witnesses. See Strickland v. A & M University, 


799 So. 2d 276, 278 (Fla. 1st DCA 2001). 


Loop's Exception No. 13 is denied. 


Ruling on Loop's Exception No. 14 


Loop's takes exception to the conclusion of law in paragraph 53 of the 


Recommended Order which states, "This is the first proceeding under the 2016 Law, 


which generally establishes the parameters for an applicant such as Loop's to obtain 


approval of its initially denied application." Loop's argues that the law passed in 2014 


established the original criteria for approving DO applications. 


Although the 2014 law, codified in section 38i.986, Florida Statutes, established 


the original criteria applicants were required to meet, the 2016 law, chapter 2016-123, 


Laws of Florida, established the parameters for approving an applicant that was seeking 


reversal of the OCU's initial decision to deny the application. 


Loop's Exception No. 14 is denied. 
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Ruling on Loop's Exception No. 15 


Loop's takes exception to the conclusion of law in paragraph 55 of the 


Recommended Order which states: 


As set forth in the Findings of Fact above, Loop's did not provide 
comparative proof that its application satisfied those criteria better than 
Chestnut Hill or San Felasco such that its application should have been 
approved . .. . By the same token, there was no competent evidence to prove 
that those two applicants did not satisfy the criteria, or that their 
applications were qualitatively inferior to the Loop's application. It was 
Loop's duty to show how its application was superior to the other applicants. 
It was Loop's duty to present whatever evidence about San Felasco and 
Chestnut Hill was necessary to make that comparison. Loop's failed to do 
so. 


Loop's argues that it presented competent substantial evidence that its application 


was superior and argued that the ALJ was not free to disregard or reject expert testimony. 


The ALJ was correct that Loop's had the burden to demonstrate that its application 


was superior to that of San Felasco and Chestnut Hill in accordance with section 38i.986, 


Florida Statutes, and the applicable rules, specifically Chapter 64-4 of the Florida 


Administrative Code. Loop's failed to meet its burden. 


Loop's Exception No. 15 is denied. 


RULING ON OCU'S EXCEPTIONS 


Ruling on OCU's Exception No. 1 


The Department takes exception to the finding of fact in paragraph 7 which states, 


"It is unclear why the Department takes such an aggressive adversarial stance against 


Loop's in this proceeding." OCU argues that this comment is not a finding of fact or 


conclusion oflaw, but a gratuitous comment on OCU's litigation posture. 


The statement concerning the litigation posture is not a finding of fact based on 


competent substantial evidence related to Loop's application. 
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OCU's Exception No. 1 is granted and the sentence about the OCU's litigation 


posture is omitted. 


Ruling on OCU's Exception No. 2 


OCU takes exception to the finding of fact in paragraph 11 of the Recommended 


Order which states: 


Loop's expressed its intention to use a subsidiary corporation or division 
(Loop's Dispensaries, LLC) to operate the dispensing functions of its 
proposed project, if approved. . . . OCU's contention that use of the LLC 
constitutes a 'material misrepresentation' in the application is unfounded. 
Loop's was overt and transparent in this contingency. Further, no mention 
was made of this perceived misrepresentation in OCU's denial letter 
following review of the Loop's application. 


In review of the entire record, there is no competence substantial evidence to 


support the statement that "Loop's was overt and transparent in this contingency." Loop's 


application identified Loop's Dispensaries as a division of Loop's Nursery, Inc. The 


application also included an organizational chart describing the management of this 


division. The testimony of David Loop indicated that rather than a division, Loop's 


Dispensaries LLC, would actually be a separate entity with equity owners that had not 


been revealed in the application. There is no evidence indicating that this information 


was provided to OCU prior to this proceeding. 


Likewise, there is no evidence establishing that OCU was aware of Loop's intent to 


use a separate company for dispensing when OCU issued its denial letter to Loop's. 


The remaining portions of paragraph 11 are supported by competent substantial 


evidence, specifically the testimony of David Loop. 


OCU's Exception No. 2 is granted in part and denied in part. Paragraph 11 is 


modified to omit the sentence "Loop's was overt and transparent in this contingency" and 


the last sentence is modified to state, "No mention was made of this perceived 
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misrepresentation in OCU's denial letter following review of the Loop's application as 


OCUhad no knowledge that Loop's intended Loop's Dispensaries to be a separate entity." 


Ruling on OCU's Exception No. 3 


OCU takes exception to the statement in paragraph 12 of the Recommended Order 


which outlines the three basic statutory criteria which must be met by a DO. OCU argues 


that this information is derived from the application form, incorporated by Florida 


Administrative Code Rule 64-4.002, and that the statement is actually a conclusion oflaw 


over which the Department has substantive jurisdiction. 


OCU argues that the ALJ's statement "a) Possess a valid certificate of registration 


issued by DACS" should be modified to read "a) Possess a valid certificate of registration 


issued by DACS that is issued for the cultivation of more than 400,000 plants." OCU 


argues that the ALJ's statement "c) Prove continuous operation as a nursery for at least 


30 continuous years" should be modified to read "Prove continuous operation as a 


registered nursery in Florida for at least 30 continuous years." 


The ALJ has merely recited the law which is appropriate as a finding of fact; 


however, OCU is correct that the recitation is not entirely accurate and complete. 


Although referenced in the application form, these requirements are more completely 


described in section 38i.986(5)(b)i., Florida Statutes. 


OCU's Exception No. 3 is granted and paragraph 12 is modified to accurately reflect 


the language in the statute as follows: 


The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. 
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Ruling on OCU's Exception No. 4 


OCU takes exception to the statement in paragraph 13 of the Recommended Order 


which states that "[t]hese subparts are further broken down in sub-subparts and weights 


or percentages are assigned to each of those." OCU argues that Florida Administrative 


Code Rule 64-4.002 and the application form only divide the subparts of Cultivation, 


Processing and Dispensing into sub-subparts to which a weight or percentage is assigned. 


Although OCU is technically correct that only the Cultivation, Processing and 


Dispensing portions of the application are further broken down into sub-subparts to 


which a weight is assigned, the ALJ does not make any conclusion of law that modifies 


the scoring percentages. Rather, the ALJ's statement is more appropriately construed as 


a generalized statement which accurately applies to the Cultivation, Processing and 


Dispensing portions which account for 75% of the application score. As a generalized 


statement, rather than a detailed description, there is competent substantial evidence to 


support the finding. 


OCU's Exception No. 4 is denied. 


Ruling on OCU's Exception No. 5 


OCU takes exception to the finding of fact in paragraph 14 indicating that Loop's 


met the minimum requirements to be a DO and that Loop's is generally stable and meets 


minimal financial requirements. OCU argues that Loop's did not establish that all its 


owners and managers passed a level 2 background check and that Loop's failed to meet 


the financial requirements. 


In review of the entire record, there is competent substantial evidence to support 


the ALJ's finding. Although OCU provided testimony that brought into question whether 
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Loop's met these statutory requirements, Loop's also brought forward testimony and 


evidence in support of the finding that Loop's met the minimum requirements. It is solely 


within the prerogative of the ALI as the finder of fact to weigh the evidence and judge the 


credibility of witnesses. See Strickland, 799 So. 2d at 278. 


OCU's Exception No. 5 is denied. 


Ruling on OCU's Exception No. 6 


OCU takes exception to the statement in paragraph 15, endnote 1 that states, "This 


case is akin to the comparative review done by an ALl in certificate of need cases." OCU 


argues that no evidence was presented indicating how a comparative review was done in 


a certificate of need case. 


In review of the entire record, there is no evidence presented concerning certificate 


of need cases; therefore, there is no competent substantial evidence to support this 


finding. 


OCU also takes exception to the statement in paragraph 15, endnote 1 indicating 


that "all the evidence concerning [San Felasco and Chestnut Hill's] applications was 


essentially uncorroborated hearsay." OCU argues that Mr. Bax, testified concerning the 


applications and his testimony is not uncorroborated hearsay. 


If the ALI's statement in the footnote is intended to be a conclusion of law, the 


Department does not have substantive jurisdiction over evidentiary rulings found by an 


ALI during a hearing. See Barfield v. Dep't of Health, 805 So. 2d 1008, 1012 (Fla. 1st 


DCA 2001). Because the Department does not have substantive jurisdiction over the rules 


of evidence, this conclusion of law cannot be modified in this Final Order; however, OCU 


is correct. The applications are records of regularly conducted business activity, a hearsay 


exception under section 90.803(6), Florida Statutes. Applications that form the basis for 
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the Department's licensing determinations, and about which Mr. Bax testified, are not 


uncorroborated hearsay. OCU's exception is denied only because the Department does 


not have the authority to reverse the ALl's erroneous conclusion. See Barfield at 1013. 


OCU's Exception No. 6 is granted and paragraph 15, endnote 1 is modified to omit 


the statement "This case is akin to the comparative review done by an ALI in certificate 


of need cases." 


Ruling on OCU's Exception No. 7 


OCU takes exception to the portion of paragraph 17 which states: 


OCU suggested that some individuals who may be involved with the Loop's 
operation, if approved, should have undergone level 2 background 
screening. There is no persuasive evidence, however, that such persons 
were 'owners or managers' as contemplated by the statute and rule. 


OCU also takes exception to the finding in paragraph 14 which states, "It is clear 


Loop's at least minimally meets the requirements set forth in the statute and rule and 


identified within the application." 


With regard to paragraph 17, OCU correctly argues that section 38i.986(5)(b)6., 


Florida Statutes, required each applicant to demonstrate that all of its owners and 


managers had been fingerprinted and successfully passed a level 2 background screening. 


OCU also correctly argues that the definition of manager, under the Rule 64-4.001(13) of 


the Florida Administrative Code is a conclusion of law over which the Department has 


substantive jurisdiction. OCU argues that the evidence presented at the hearing indicated 


that Mr. Stanley and the owners of Ray of Hope 4 Florida were managers as defined by 


the rule and were subject to the background screening requirement. Because Loop's did 


not have all of its owners and managers submit to the required background screening, 
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OCU argues, OCU takes exception to the ALl's finding in paragraph 14 that Loop's at least 


minimally met the requirements set forth in the statute and rule. 


The ALJ's findings in both paragraphs 17and14 appear to mix both findings of fact 


and conclusions of law; however, it is unclear as to which facts the ALJ has based his 


finding concerning owners and managers. There was competent substantial evidence 


presented through David Loop's testimony that Mr. Loop was in charge of Loop's Nursery, 


Inc. There was also testimony from both Mr. Loop and Joel Stanley that Loop's had a 


licensing agreement with the Stanley Brothers/CWB Holdings, Inc. that permitted 


Loop's, if licensed, to cultivate and process the Charlotte's Web brand of low-THC 


cannabis, on the condition Loop's complied with the Stanley Brothers/CWB Holdings' 


standard operating procedures. 


Rule 64-4.001(13) of the Florida Administrative Code defines manager as "[a]ny 


person with the authority to exercise operational direction or management of the 


Dispensing Organization or the authority to supervise any employee of the Dispensing 


Organization." Thus, a person who has been given the authority to institute operational 


procedures, modify operational procedures or require compliance with operational 


procedures is exercising operational direction and is a manager under the rule. Such a 


person must be fingerprinted and successfully pass a level 2 background screening. 


It is within the purview of the ALl to judge the credibility of the witnesses. 


However, there was no express factual finding on the question whether or not Stanley 


Brothers/CWB Holdings' had the authority to exercise operational direction or 


management of the Dispensing Organization or the authority to supervise any employee 


of the Dispensing Organization. Therefore, OCU's exception to any factual finding is 


denied, as there was no express factual finding. The exception is granted to the extent 
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that the ALJ is implying any different definition of manager than that which is described 


in Florida Administrative Code Rule 64-4.001(13), as interpreted by the Department. 


OCU's Exception No. 7 is denied in part and granted in part only to the extent that 


the ALJ implies a conclusion oflaw contrary to the definition of manager being any person 


with the authority to exercise operational direction or management of the DO or the 


authority to supervise any employee of the DO. 


Ruling on OCU's Exception No. 8 


OCU takes exception to the finding of fact in paragraph 21 which states "OCU 


interpreted the statutory requirement in section 38i.986(5)(b)i. to mean that if the 


applicant operated a registered nursery (rather than itself being a registered nursery), 


that would satisfy the requirement .. . . " 


OCU argues that there is no competent substantial evidence to support that the 


AL.J's statement is an accurate reflection of the OCU's interpretation of the statute. In 


review of the entire record, the only reference to the OCU's interpretation is testimony 


indicating that OCU interpreted section 38i.986(5)(b)i., Florida Statutes, to mean if the 


applicant "operated as a registered nursery" that was registered by DACS for at least 30 


continuous years. Section 38i.986(5)(b)l., Florida Statutes, also states "operated as a 


registered nursery." 


OCU's Exception No. 8 is granted and paragraph 21 is modified to state "operated 


as a registered nursery" as opposed to "operated a registered nursery." 


Ruling on OCU's Exception No. 9 


OCU takes exception to the finding of fact in paragraph 23 that "applicants were to 


submit their applications and a $60,000 filing fee .... " OCU argues that the filing fee, as 


set forth in Florida Administrative Code Rule 64-4.002(1) is $60,036. 
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OCU also takes exception to the finding of fact in paragraph 23 stating: 


In the case of Loop's, Bax noted that Loop's had not provided proof 
of operating a registered nursery for 30 continuous years and the financial 
statements provided in the application had not been audited. Loop's timely 
provided the missing items requested by the Department. 


OCU argues that the statement should be modified to comport with section 


38i.985(5)(b)i., Florida Statutes, and state "proof of operating as a registered nursery" 


and should also state "had not been audited in accordance with Generally Accepted 


Auditing Standards CGAAS) by a Certified Public Accountant, licensed pursuant to 


chapter 473, Florida Statutes." 


OCU also takes exception to the statement that Loop's timely provided the missing 


items, arguing that the competent substantial evidence indicated that the financial 


statements were not audited in accordance with GAAS. 


OCU is correct that Florida Administrative Code Rule 64-4.002(1) does state 


$60,036, section 38i.985(5)(b)l., Florida Statutes, does state "as a registered nursery," 


and that Florida Administrative Code Rule 64-4.001(6) defines certified financials as 


financial statements that have been audited in accordance with GAAS. The ALJ's 


statements, however, are generalized references to the fee and requirements under the 


statutes and rules. The lack of exact accuracy in these statements does not change the 


statutes or rules in question and the context of the findings indicate the ALl intended 


"audited" to mean financial statements audited in accordance with GAAS. 


There is competent substantial evidence in the testimony of Christian Bax that 


Loop's provided the missing items and Loop's application was considered complete and 


was substantively reviewed. Whether the audited statements were actually in compliance 
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with GAAS was one of the disputed issues in this matter to which the ALT made further 


findings. 


OCU's Exception No. 9 is denied. 


Ruling on OCU's Exception No. 10 


OCU takes exception to the finding of fact in paragraph 26 that the evaluators 


"compiled the scores in a spreadsheet" arguing there was no competent substantial 


evidence that the evaluators or scorers compiled the scores in a spreadsheet, rather that 


the Department's Torrece Porter compiled the scores in a spreadsheet. 


In review of the entire record, there is no competent substantial evidence that 


indicates the three scorers compiled the scores in a spreadsheet, but rather that 


Department employee Torrece Porter compiled the separate scores into a spreadsheet. 


OCU also takes exception to the statement in paragraph 26 referencing ALJ Van 


Laningham's Informational Order entered in a separate DOAH proceeding involving DO 


applicants. OCU argues that there is no competent substantial evidence supporting the 


statement and that the referenced Informational Order is not a legally recognized order 


or binding in any way. OCU also takes exception to the ALJ's reference in paragraph 47, 


endnote 3, to an Order Granting Ruskin's Motion in Limine entered by ALT Van 


Laningham in a separate DOAH proceeding. OCU argues that there is no legal basis for 


referencing ALT Van Laningham's orders that made findings contrary to that of this ALT. 


OCU is correct that the orders entered by ALl Van Laningham do not have any 


precedential value. The fact that the ALl referenced these orders with different opinions 


does not add any precedential value to the orders. 
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OCU's exception is granted in part and denied in part. The statement in paragraph 


26 is corrected to indicate that Department employee Torrece Porter compiled the 


separate scores in a spreadsheet. 


Ruling on OCU's Exception No. 11 


OCU takes exception to the finding of fact in paragraph 27 that "[t]he findings and 


conclusions reached by the other two scorers were not addressed." OCU argues that the 


competent substantial evidence indicates that the other two scorecards were admitted 


into evidence and addressed by OCU's representative Christian Bax. OCU argues that the 


statement is more accurate to say that the "findings and conclusions reached by the other 


two scorers were not addressed by Loop's" 


Mr. Bax did address the other two scorecards in the manner of authentication and 


compilation into the final score, but not as to the evaluator's specific findings and 


conclusions. 


The OCU's Exception No. 11 is denied. 


Ruling on OCU's Exception No. 12 


OCU takes exception to the finding of fact in paragraph 29 that "San Felasco 


proposed to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow one 


known as Green Solutions." OCU argues that there is no competent substantial evidence 


to support the statement which is factually incorrect based on the evidence presented. 


OCU's Exception No. 12 is granted and paragraph 29 is modified as stated in the 


Ruling on Loop's Exception No. 8. 


Ruling on OCU's Exception No. 13 


OCU takes exception to the finding of fact in paragraph 36 that "(i]n the area of 


financial ability Loop's cast some reasonable doubt as to the showing Chestnut Hill made 
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to satisfy this requirement." OCU also takes exception to the finding of fact in paragraph 


42 which states: "Only the balance sheet on Chestnut Hill's financials was audited; the 


auditor issued a disclaimer as to the income statement portion of the financial report . .. " 


to the extent that the finding implies that Chestnut Hill lacked the ability to maintain 


operations for the duration of the two-year approval cycle. OCU argues that the ability to 


maintain operations for the duration of the two-year cycle is a matter of opinion and an 


ultimate conclusion within the Department's purview. OCU also argued that the term 


"reasonable doubt" has no meaning in this proceeding. 


OCU also takes exception to the finding in paragraph 36 that "Loop's own financial 


ability to operate is somewhat suspect due to the conditional nature of its audited 


financial statements" to the extent that the finding limits the reasons Loop's ability to 


maintain operations for the duration of the two-year approval cycle is suspect. OCU 


argues that Loop's ability to meet the statutory requirement of demonstrating financial 


ability was missing and that Loop's application was unreliable. 


OCU is reading into paragraph 36 implied findings that are simply not there. The 


ALl's statements, taken at face value, are simply statements about the evidence 


presented, although the ALJ made a poor choice in using the term "reasonable doubt" 


which is clearly not intended as a burden of proof in this context. 


Because the Department finds that paragraph 42 does not contain a conclusion of 


law or finding of fact, OCU's Exception No. 13 is denied. 


Ruling on OCU's Exception No. 14 


OCU takes exception to the finding of fact in paragraph 37 stating that OCU "asked 


Loop's to submit an audited financial statement ... , and Loop's complied with that 


request." OCU also takes exception to the finding of fact in paragraph 39 which states 
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that "Loop's financial statement was generally acceptable as to content. Again, failure to 


include the headings is a violation of GAAS, but the violation seems minimal in this 


context." 


First, OCU argues that the statement in paragraph 37 should be modified to 


indicate that OCU notified Loop's that it failed to submit a financial statement audited in 


accordance with GAAS by a Certified Public Accountant. The context of the ALJ' s finding, 


however, indicates that the ALJ's reference to "audited" financial statement is meant as a 


financial statement audited by a CPA in accordance with GAAS. 


Second, OCU argues that the competent substantial evidence demonstrated that 


Loop's finances were not audited in accordance with GAAS. 


Third, OCU argues that the competent substantial evidence indicates that no 


matter how minimal a violation may appear, a violation of GAAS is still a violation. 


There is competent substantial evidence to support the ALJ's finding. Testimony 


was elicited from three expert CPA's, two of which considered the violation minimal and 


one which did not. It is solely within the prerogative of the ALJ as the finder of fact to 


weigh the evidence and judge the credibility of witnesses. See Strickland, 799 So. 2d at 


278. 


OCU's Exception No. 14 is denied. 


Ruling on OCU's Exception No. 15 


OCU takes exception to the finding in paragraph 45 that "[i]t is difficult to conceive 


how such a beneficial medication could be objected to by some uninformed persons or 


groups." OCU argues that there is no competent substantial evidence supporting this 


finding of fact and the finding reflects sentiment of statewide policy and argues that the 
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Division of Administrative Hearings cannot write in a Recommended Order policy for the 


legislature that is not found in the statute. 


First, as to competent substantial evidence, there was testimony presented 


reflecting how low-THC cannabis has been effective for some children with severe 


intractable seizures and that the medication can be difficult to obtain due to its illegality 


on the federal level. Thus, there was competent substantial evidence presented that the 


medication is beneficial and is objected to by some. 


Second, the fact that the ALl expressed an opinion finding it difficult to conceive 


that some persons or groups would object to the use of low-THC cannabis does not have 


the effect of setting policy. It is merely dicta, if even that, and does not have any impact 


on this matter or on the legislature's authority. 


The OCU's Exception No. 15 is denied. 


Ruling on OCU's Exception No. 16 


OCU takes exception to the conclusion oflaw in paragraph 47 which states: 


The de novo standard has not been altered by section 38i.986, or any other 
statute relating to the subject matter in this case. Thus, under section 
120.57(1), the final hearing at DOAH was conducted "to formulate final 
agency action, not to review action taken earlier and preliminarily." J.D. v. 
Fla. Dep't of Child. & Fams., 114 So. 2d 1127, 1132 (Fla. 1st DCA 2013), 
(quoting McDonald v. Dep't of Banking & Fin., 346 So. 2d 569, 584 (Fla. 1st 
DCA 1977)). 


OCU also takes exception to the conclusion of law in paragraph 52, endnote 4 


which states: 


The Department continues to suggest that an "abuse of discretion" standard 
should be applied to the instant case. That argument is again rejected. 
Besides, no evidence was presented at final hearing directed to whether 
OCU abused its discretion; the evidence addressed whether the Loop's 
application was superior to the competing applicants. 
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OCU argues that under the standard set forth in chapter 2016-123, section 3(2), 


Laws of Florida, over which the Department has substantive jurisdiction, Loop's bore the 


burden of proving by a preponderance of the evidence that it, rather than San Felasco and 


Chestnut Hill, was entitled to approval by OCU when it reviewed and compared the 


applications to be the Northeast Region's DO under section 38i.986, Florida Statutes, and 


the applicable rules. OCU also argues that the legislature granted the Department broad 


discretion in implementing section 38i.986(5)(b ), Florida Statutes, and that the AP A does 


not compromise the Department's discretion. See McDonald v. Dep't of Banking & Fin., 


346 So. 2d 569, 577 (Fla. ist DCA 1977). OCU asserts that the Department's discretion is 


paramount when dealing with facts that are increasingly a matter of opinion and infused 


with policy considerations. See McDonald at 579. OCU asserts that the laws governing 


this matter require a de novo review that is a backward-looking, retrospective review to 


determine if the Department abused its discretion. 


To the extent that OCU is arguing that the ALl must use an abuse of discretion 


standard, the exception is denied. The ALJ was correct that the standard of review was 


backward looking in nature, but remained a de novo review, to determine whether or not 


Loop's "was entitled to be a dispensing organization under s. 381.986, Florida Statutes, 


and applicable rules." Chapter 2016-123, section 3(2), Laws of Florida. The nature of this 


de novo review inherently incorporated the scoring methodology employed by the 


department. 


To the extent that the ALJ failed to give deference to that scoring methodology, the 


scorecards and the fact that the scoring must be conducted by three very specific 


evaluators, OCU's exception is granted. Not only does the Department have substantive 


jurisdiction over Florida Administrative Code Chapter 64-4, the rules have the force of 
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law and are incorporated into chapter 2016-123, section 3(2), Laws of Florida. No 


contrary scoring method can be used. 


Chapter 2016-123, section 3(2), Laws of Florida, states: 


If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
reg10n. 


(Emphasis added). 


The applicable rules are those found in Florida Administrative Code Chapter 64-4 


and must be followed in determining whether Loop's was entitled to be a DO. Those rules 


include the following requirements: 


The Department was required to substantively review, evaluate, and score 


applications using the Scorecard for Low-THC Cannabis Dispensing Organization 


Selection incorporated into the rule. See Fla. Admin. Code R. 64-4.002(5)(a). 


Specific percentages of the score were required to be allocated to the various parts 


and subparts of the application. See Application for Low-THC Cannabis Dispensing 


Organization Approval incorporated in Fla. Admin. Code R. 64-4.002. 


The rules required the Department's substantive review to be completed by three 


reviewers: the Director of the Office of Compassionate Use, a member of the Drug Policy 


Advisory Council appointed by the State Surgeon General, and a Certified Public 


Accountant appointed by the State Surgeon General. See Fla. Admin. Code R. 64-


4.002(5)(a). 


Scorecards from each reviewer were required to be combined to generate an 


aggregate score for each application. The applicant with the highest aggregate score in 
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each dispensing region shall be selected as the region's DO. See Fla. Admin. Code R. 64-


4.002(5)(b). 


OCU's Exception No. 16 is denied to the extent that it suggests an abuse of 


discretion review in this matter and granted to the extent that the ALJ was required to 


give deference to the scoring conducted in the manner required by Florida Administrative 


Code Rule 64-4.002. 


Ruling on OCU's Exception No. 17 


OCU takes exception to the conclusion of law in paragraph 53 that the statutory 


criteria to receive a DO license include "[f]ingerprinting and level 2 background screening 


for all owners and managers." The Department argues that to be accurate, the sentence 


should read "[f]ingerprinting and successfu1ly passing a level 2 background screening for 


all owners and managers." 


The statement in section 381.986(5)(b)6., Florida Statutes, is "[t]hat all owners 


and managers have been fingerprinted and have successfully passed a level 2 background 


screening pursuant to s. 435.04." The conclusion of law should be modified to more 


accurately reflect the statutory language. 


The OCU's Exception No. 17 is granted. 


Ruling on OCU's Exception No. 18 


OCU takes exception to the finding in paragraph 55 that "Loop's did prove 


definitively that it was approvable" arguing that the finding is contrary to the competent 


substantial evidence indicating that Loop's failed to meet the statutory requirements 


related to financial ability, related to all owners and managers successfully passing a 


background check and that Loop's failed to disclose that the dispensing organization was 


a separate and distinct entity than the applicant Loop's Nursery, Inc. 
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In review of the entire record, there is competent substantial evidence to support 


the ALJ's finding that Loop's application was approvable but that Loop's did not prove 


that its application was better than that of San Felasco or Chestnut Hill and therefore did 


not meet the burden of showing that it, rather than San Felasco or Chestnut Hill, should 


have been chosen as the dispensing organization for the Northeast Region. 


The OCU's Exception No. 18 is denied. 


FINDINGS OF FACT 


1. The findings of fact set forth in paragraphs 1-6, 8-10, 13, 14, 15 (excluding 


endnote 1), 16-20, 22-28, and 30-45 of the Recommended Order, attached as Exhibit A, 


are adopted and incorporated by reference in this Final Order. The remaining paragraphs 


are adopted as modified in this Final Order. 


2. Paragraph 7 is modified to omit the sentence, "It is unclear why the 


Department takes such an aggressive adversarial stance against Loop's in this 


proceeding." The remainder of the paragraph is adopted and incorporated by reference. 


3. Paragraph 11 is modified to omit the sentence, "Loop's was overt and 


transparent in this contingency" and the final sentence is modified to state, "No mention 


was made of this perceived misrepresentation in OCU's denial letter following review of 


the Loop's application as OCU had no knowledge that Loop's intended Loop's 


Dispensaries to be a separate entity." The remainder of the paragraph is adopted and 


incorporated by reference. 


4. Paragraph 12 is modified to read: 


12. The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
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nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. Loop's 
generally satisfies each of these criteria. 


5. The finding of fact in paragraph 15, endnote 1 is modified to omit the 


statement "This case is akin to the comparative review done by an ALJ in certificate of 


need cases." 


6. Paragraph 21 is modified to state "operated as a registered nursery" as 


opposed to "operated a registered nursery." 


7. Paragraph 26 is modified to state that the Department employee Torrece 


Porter compiled the scores in a spreadsheet. 


8. The finding of fact in paragraph 29 is modified to omit the sentence: "San 


Felasco plans to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow 


one known as Green Solutions." 


CONCLUSIONS OF LAW 


9. The conclusions of law set forth in paragraphs 46, 48-51, 52 (excluding 


endnote 4), and 54-56 of the Recommended Order are adopted and incorporated by 


reference in this Final Order. The remaining paragraphs are adopted as modified in this 


Final Order . 


10. Any implied conclusion of law from paragraphs 14 and 17 concerning the 


definition of "manager" is modified to mean "any person with the authority to exercise 


operational direction or management of the DO or the authority to supervise any 


employee of the DO." 


11. Paragraphs 47 and 52, endnote 4 are modified to reject any implied 


conclusion of law that no deference should be given to the scoring methodology required 


by Florida Administrative Code Rule 64-4.002. 
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12. Subsection (f) in paragraph 53 is modified to state "[f]ingerprinting and 


successfully passing a level 2 background screening for all owners and managers." 


ORDER 


Based on the foregoing, the Recommendation of the Administrative Law Judge is 


adopted in this Final Order. It is ordered that Loop's application to become a dispensing 


organization oflow-THC cannabis in the Northeast Region is denied. 


DONE AND ORDERED in Tallahassee, Leon County, Florida this ~ day of 


January 2017. 


Copies furnished to: 


Jon C. Moyle, Esq. 
Karen Ann Putnal, Esq. 
Robert A. Weiss, Esq. 
Moyle Law Firm 
118 N. Gadsden Street 
Tallahassee, Florida 32301 


Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 


Nichole Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 


Jay Patrick Reynolds, Esq. 


Ceiest~MD, i°1PH 
Surgeon General & Secretary 
Florida Department of Health 
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Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Shannon Revels, Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 


R. Bruce McKibben 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 


CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 


sent by electronic mail and regular U.S. mail and/ or by inter-office mail to each of the 


above-named persons this ~ay of January 2017. 


Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 


NOTICE OF RIGHT TO JUDICIAL REVIEW 


A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 17 .JAN I I PH 4: f 3 
DEPARTMENT OF HEALTH ) rFICE OF TI;E c:_ : ;·.: 


LOOP'S NURSERY AND GREENHOUSES, 
INC., 


Petitioner, 
v. DOAH Case No. 16-002614 


DEP AR TlvfENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 


Respondent. 
I 


------------------------------~ 


LOOP'S NURSERY & GREENHOUSES, INC. 
NOTICE OF APPEAL OF FINAL ADMINISTRATIVE ORDER 


NOTICE IS HEREBY GIVEN that Loop's Nursery & Greenhouses, Inc. 


("Loop's") appeals to the Florida District Court of Appeal for the First District the 


attached final order of the State of Florida, Department of Health rendered on 


January 5, 2017, in the above-styled matter. A copy ofthe final order being 


appealed is attached hereto as Attachment "A." 


DATED TillS 11th day of January, 2017. 


1 hii'IISY:ce11ifY that thls.ls a true and ccmMl-vl 
from the ol'llclal ftle of the Clerk. Stat8 of~ 


Oeptttrnent of Health 


lsiGarv V. Perko 
Gary V. Perko (FBN 855898} 
Mohamnia·d 0. Jazil (FBN 72556) 


·:.- HOPPING GREEN & SAMS, P.A~ . · 
Post Office Box 6526 
Ta1Iahassee, FL 32314 
(850) 222-7500 I (850) 224-8551 (fax) 


-and-







Jon C. Moyle (FBN 727016) 
THE MOYLE LAW FIRM, P.A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 
(850) 681-3823 I (850) 681-8788 (fax) 


COUNSEL FOR LOOP'S NURSERY 
& GREENHOUSES, INC. 


CERTIFICATE OF SERVICE 


I certify that a true and correct copy of the foregoing has been furnished by 
electronic mail to the following on this 11th day of January, 2017: 


Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, Florida 32301 
elombard@vlplaw.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 


Nichole Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tai lahassee, Florida 32399-1 703 
nicole.geary@floridahealth.gov 


Jay Patrick Reynolds, Esq. 
Surgeon General & Secretary 
Florida Department of Health 
Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
patrick.reynolds@flhealth.gov 


Isl Garv V Perko 
Attorney 
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RECOMMENDED ORDER OF DISMISSAL 


 


This case is before the undersigned on the motion to dismiss 


(Motion) by Respondent the Department of Health (Respondent or 


Department), filed on April 25, 2016.  The Motion asserts that as 


a matter of law, Petitioner McCrory’s Sunny Hill Nursery, LLC 


(Petitioner or McCrory’s) is not entitled to the relief it seeks 


by its Petition for Formal Administrative Proceedings (Petition) 


that gave rise to this proceeding.  McCrory’s filed a written 


response and request for oral argument on May 2, 2016, and a 


notice of supplemental authority on May 3, 2016.  A telephonic 


hearing was conducted on May 23, 2016, to hear argument on the 


Motion. 


Having carefully considered the parties’ filings and the 


arguments presented at hearing, the undersigned is persuaded that 


as a matter of law, McCrory’s is not entitled to the relief it 


EXHIBIT "A-4"
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seeks.  Since the factual allegations in the Petition 


affirmatively demonstrate the legal insufficiency of Petitioner’s 


claim, no amendment could cure this deficiency.  Accordingly, the 


Motion should be granted with prejudice, and issuance of a 


Recommended Order of Dismissal is appropriate. 


APPEARANCES 


For Petitioner:  David C. Ashburn, Esquire 


                 Lorence Jon Bielby, Esquire 


                 Greenberg Traurig, P.A. 


                 101 East College Avenue 


                 Post Office Drawer 1838 


                 Tallahassee, Florida  32302 


 


For Respondent:  W. Robert Vezina, III, Esquire 


                      Eduardo S. Lombard, Esquire 


                      Megan Reynolds, Esquire 


                      Vezina, Lawrence and Piscitelli, P.A. 


                      413 East Park Avenue 


                      Tallahassee, Florida  32301 


 


PRELIMINARY STATEMENT 


In 2015, pursuant to section 381.986, Florida Statutes 


(2014) (the Compassionate Use of Low-THC Cannabis Act), and 


implementing rules, McCrory’s was one of several applicants 


seeking approval to become the single dispensing organization 


(DO) of low-THC cannabis in the central Florida region.  The 


Department evaluated the central region applications, which were 


assigned scores pursuant to the Department’s process set forth in 


its rules.  The Department determined that another applicant, 


Knox Nursery, Inc. (Knox), achieved the highest aggregate score, 


and therefore, should be approved as the single DO for the 
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central region.  Other central region applicants, including 


McCrory’s, were notified that their applications were not 


approved because they did not achieve the highest aggregate score 


in the central region, and therefore, were not determined to be 


the best for that region.  Several initially denied applicants, 


including McCrory’s, timely filed petitions for administrative 


hearings to contest the Department’s initial decisions to approve 


Knox’s application and deny their applications. 


The central region cases were assigned to the undersigned 


and were consolidated.  The McCrory’s petition (McCrory’s I) was 


assigned DOAH Case No. 15-7275 and remains pending. 


 Before a final hearing was held in the consolidated central 


region cases, chapter 2016-123, Laws of Florida, was enacted and 


took effect immediately on becoming law, on March 25, 2016.  The 


new law amended section 381.986, and also adopted provisions that 


did not amend the statute, but gave rise to the Petition filed by 


McCrory’s at issue here (McCrory’s II). 


 McCrory’s filed its Petition with the Department on April 5, 


2016.  The Department referred the matter to the Division of 


Administrative Hearings (DOAH) on April 8, 2016, when it was 


assigned to the undersigned as a related case to DOAH Case 


No. 15-7275, and by Order issued on April 18, 2016, was 


consolidated with the other consolidated central region cases.  


By virtue of the recommendation made herein on the Motion, it is 
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appropriate to sever McCrory’s II from the other consolidated 


central region cases that include McCrory’s I.  


FINDINGS OF FACT BASED ON PETITION 


The material facts alleged in the Petition are accepted as 


true for purposes of ruling on the Motion and are summarized 


here: 


 1.  The Department was directed by section 381.986 to 


authorize the establishment of five DOs statewide, one each in 


five different regions. 


 2.  The Department promulgated an application form, 


incorporated by reference in Florida Administrative Code Rule  


64-4.002, to be used by applicants seeking approval as one of the 


five regional DOs. 


3.  The Department conducted its application review process 


pursuant to rule 64-4.002(5), which provides for three reviewers 


to independently review and score each application using a 


scorecard form that is incorporated by reference. 


 4.  Pursuant to rule 64-4.002(5)(b), “[s]corecards from each 


reviewer will be combined to generate an aggregate score for each 


application.  The Applicant with the highest aggregate score in 


each dispensing region shall be selected as the region’s 


Dispensing Organization.” 
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5.  McCrory’s timely submitted an application to become the 


DO in the central Florida region, as did a number of others, 


including Knox. 


6.  According to McCrory’s, the scorecards completed by the 


Department’s reviewers for the central region applications reveal 


“clearly erroneously assigned scores, and scores that were 


assigned in an arbitrary and capricious manner.” 


(Petition at 4). 


 7.  According to McCrory’s, “[c]orrection of the clearly 


erroneous scoring errors would result in McCrory’s being the 


highest scoring Applicant in the Central Region, and [the 


Department] would have been required to select McCrory’s as the 


DO for the Central Region.”  (Petition at 4). 


 8.  McCrory’s seeks a formal evidentiary hearing to prove 


its allegations of scoring errors because by doing so, McCrory’s 


contends it would thereby be entitled to be a central region DO 


by legislative decree. 


 9.  The Petition is predicated on section 3, subsection (1) 


of the new law, which provides: 


Notwithstanding s. 381.986(5)(b), Florida 


Statutes, a dispensing organization that 


receives notice from the Department of Health 


that it is approved as a region’s dispensing 


organization, posts a $5 million performance 


bond in compliance with rule 64-4.002(5)(e), 


Florida Administrative Code, meets the 


requirements of and requests cultivation 


authorization pursuant to rule 64-4.005(2), 
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Florida Administrative Code, and expends at 


least $100,000 to fulfill its legal 


obligations as a dispensing organization; or 


any applicant that received the highest 


aggregate score through the department’s 


evaluation process, notwithstanding any prior 


determination by the department that the 


applicant failed to meet the requirements of 


s. 381.986, Florida Statutes, must be granted 


cultivation authorization by the department 


and is approved to operate as a dispensing 


organization for the full term of its 


original approval and all subsequent renewals 


pursuant to s. 381.986, Florida Statutes.  


Any applicant that qualifies under this 


subsection which has not previously been 


approved as a dispensing organization by the 


department must be given approval as a 


dispensing organization by the department 


within 10 days after the effective date of 


this act, and within 10 days after receiving 


such approval must comply with the bond 


requirement in rule 64-4.002(5)(e), Florida 


Administrative Code, and must comply with all 


other applicable requirements of chapter 64-


4, Florida Administrative Code.  (emphasis 


added). 


 


The Petition asserts that McCrory’s would, if allowed to prove 


its allegations of scoring errors, achieve the status described 


in the emphasized language following the semi-colon.
1/
 


 10.  The language McCrory’s seeks to invoke identifies 


attributes of an applicant in a two-part description.  The first 


part of the description is “any applicant that received the 


highest aggregate score through the department’s evaluation 


process.”  The second part of the description is 


“[n]otwithstanding any prior determination by the department that 
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the applicant failed to meet the requirements of s. 381.986, 


Florida Statutes.” 


11.  McCrory’s has not alleged that it was an applicant that 


received the highest aggregate score through the Department’s 


evaluation process, nor has McCrory’s alleged that the Department 


previously determined that McCrory’s failed to meet the 


requirements of section 381.986, Florida Statutes. 


12.  Instead, McCrory’s admits by its allegations that it 


was not the applicant that received the highest aggregate score 


among the central region DO applicants, through the Department’s 


evaluation process.  McCrory’s instead alleges that its 


application did not receive the highest aggregate score because 


of scoring errors characterized as clearly erroneous or arbitrary 


and capricious.  McCrory’s can only allege that correction of the 


scoring errors “would result in McCrory’s being the highest 


scoring Applicant in the central region.”
2/
 


13.  McCrory’s also cannot allege that it meets the second 


part of the two-part description after the semi-colon.  McCrory’s 


acknowledges by its allegations that its application was denied 


because it did not receive the highest aggregate score in the 


central region, not because it did not satisfy one of the 


statutory requirements. 
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CONCLUSIONS OF LAW 


14.  The Division of Administrative Hearings has 


jurisdiction over the subject matter and the parties, pursuant to 


sections 120.569 and 120.57(1), Florida Statutes (2015). 


15.  The Department has moved to dismiss the Petition on the 


grounds that the factual allegations are legally insufficient for 


the relief requested. 


16.  In ruling on the Motion, consideration of factual 


matters has been limited to the four corners of the Petition, and 


the allegations are accepted as true.  See St. Francis Parkside 


Lodge v. Dep’t of Health & Rehab. Servs., 486 So. 2d 32, 34 (Fla. 


1st DCA 1986). 


17.  As an applicant for DO approval in the central region 


whose application was initially denied by the Department, 


McCrory’s was entitled to file a petition for an administrative 


hearing to contest the denial of its application.  However, 


McCrory’s already has pending in McCrory’s I, DOAH Case  


No. 15-7275, its petition for an administrative hearing to 


contest the Department’s denial of its DO application. 


18.  McCrory’s II, the second McCrory’s petition challenging 


the denial of the same DO application, seeks to take advantage of 


a legislative provision for more automatic DO approval than 


through litigation in which McCrory’s will have the opportunity 


to try to prove that the McCrory’s application should have been 
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approved instead of denied.  However, the legislative provision 


that McCrory’s is attempting to invoke does not fit.  It requires 


a two-part status that McCrory’s does not have and cannot claim. 


19.  Taken together, the two-part description of an 


applicant entitled to the legislatively mandated approval 


requires (1) an applicant that received the highest aggregate 


score in the Department’s initial review and scoring process, but 


(2) was determined by the Department to not be entitled to 


approval, despite the applicant’s highest aggregate score, 


because of a failure to meet one or more of the statutory 


requirements.  The two parts of the description are linked 


grammatically, by virtue of the use of “any applicant” in the 


first part and “the applicant” in the second part to refer back 


to an applicant meeting the description in the first part. 


20.  The original 2014 law contemplated approval of five DOs 


by January 1, 2015.  Instead, it was not until well after that 


date before the Department had established the process by which 


the five DOs would be approved (through rulemaking, challenges, 


more rulemaking, and more challenges); then the Department had to 


carry out the application submission and evaluation process; and 


then, once the Department made its decisions, those decisions had 


to be conveyed with the requisite “clear points of entry” to 


allow applicants to challenge the Department’s decisions in de 


novo administrative hearings.  Instead of seeds in the ground in 
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the beginning of 2015, the 2016 Legislature was confronted with 


the prospect of protracted administrative litigation before the 


five regional DOs would be finally approved. 


21.  Considered in this context, the point of section 3, 


subsection (1), of the new law seems clear:  the Legislature 


wanted to accelerate what had become a long, drawn-out process, 


by legislatively approving the applicants selected by the 


Department as the best in each region, and setting them free from 


protracted litigation to go forth and start growing the product.  


The language before the semi-colon gives legislative approval to 


the initially approved applicants that had taken certain steps in 


reliance on that initial approval--Knox, in the central region.  


While generally, under the Department’s rules, the initially 


approved applicant would be the applicant that received the 


highest aggregate score, the language after the semi-colon 


addresses the circumstance in which an applicant that received 


the highest aggregate score did not end up being the initially 


approved applicant, because of a determination by the Department 


that the highest-scoring applicant did not meet statutory 


requirements.  In that instance, the highest-scoring applicant 


would have been disqualified, and the initially approved 


applicant would have been the next-highest scorer. 


22.  The Department asserts that the circumstance addressed 


by the language after the semi-colon applies to one region--the 
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northeast region--and one applicant--San Felasco Nurseries, Inc. 


(San Felasco).  Indeed, the supplemental authority filed by 


McCrory’s bears out the Department’s contention.  See San Felasco 


Nurseries Inc., et al., v. Dep’t of Health, et al., DOAH Case 


Nos. 15-7268, 15-7274, and 15-7276, Order Granting Dismissal of 


Parties and Amendment of Remaining Petition, May 2, 2016 (filed 


by McCrory’s as supplemental authority).
3/
  The Order, issued by 


Administrative Law Judge Bruce McKibben, recites as undisputed 


background: 


Applications were submitted to the Department 


and, in November 2015, the Department issued 


its decision as to which of the applicants in 


the Northeast region should be approved.  


Based upon its review of the criteria, the 


Department assigned the following aggregate 


scores to those applicants:  San Felasco--


3.9750 points; Chestnut--3.7917 points; and 


Loop’s--3.5708 points.  However, due to the 


Department’s determination that San Felasco’s 


application did not “meet the requirements of 


s. 381.986 [Florida Statutes],” the 


Department initially approved the application 


of Chestnut. 


 


Order at 2.  By operation of section 3, subsection (1) of the new 


law, Judge McKibben determined that Chestnut’s application was 


legislatively approved under the language before the semi-colon, 


and San Felasco’s application was legislatively approved by the 


language after the semi-colon.  Accordingly, Judge McKibben 


dismissed Chestnut’s petition filed to support the Department’s 


initial decision to approve its application, as well as San 







 


12 


Felasco’s petition challenging the denial of its application, 


because those two petitioners had become finally approved DOs.  


 23.  Prior to the 2016 legislative session, Judge McKibben 


presided over a hearing brought to contest the Department’s prior 


determination that San Felasco’s application had to be 


disqualified because one of the statutory requirements was not 


met.  In particular, the Department had determined that Daniel 


Banks, identified in San Felasco’s application as a prospective 


manager, had not passed his level 2 background screening.  See  


§ 381.986(5)(b)6., Fla. Stat. (2014) (requiring that a DO 


applicant demonstrate that “all owners and managers have been 


fingerprinted and have successfully passed a level 2 background 


screening pursuant to s. 435.04”). 


 24.  Prior to the passage of the bills that became the new 


law, Judge McKibben issued his Recommended Order in Banks v. 


Department of Health, DOAH Case No. 15-7267 (Fla. DOAH Feb. 26, 


2016), in which he concluded that Daniel Banks did not commit a 


disqualifying event that would cause him to not pass his level 2 


background screening.  Judge McKibben recommended that the 


Department enter a final order determining that Mr. Banks did not 


have a disqualifying event in his level 2 background screening.
4/ 


 25.  A legislature that was aware of the administrative 


proceedings involving DO applications (as may be presumed when 


interpreting statutes, and as is confirmed by reference to the 
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legislative history)
5/
 could have been persuaded by the 


circumstances known at that time that San Felasco’s application 


was wrongly disqualified, as had been determined by Judge 


McKibben.  A legislature aware of Judge McKibben’s Recommended 


Order could well have decided that while crafting law to 


legislatively approve the applicants initially approved by the 


Department, it should also legislatively approve San Felasco on 


the rationale that San Felasco would have been the initially 


approved applicant but for the erroneous disqualification. 


26.  San Felasco meets the two-part description after the 


semi-colon in section 3, subsection (1) of the new law.  It is an 


applicant that received the highest aggregate score through the 


Department’s evaluation process, but instead of being approved, 


was denied because of a prior determination by the Department 


that San Felasco did not meet one of the statutory requirements. 


McCrory’s does not dispute that San Felasco meets both parts of 


the two-part description following the semi-colon. 


27.  On the face of the Petition, however, McCrory’s has 


demonstrated that it was not (and could not allege that it was) 


the applicant that received the highest aggregate score through 


the Department’s evaluation process.  And McCrory’s was not, and 


cannot allege that it was, the applicant that received the 


highest aggregate score in the central region, but that was 
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denied because of a prior Department determination that McCrory’s 


failed to satisfy the statutory requirements. 


28.  McCrory’s argues that it would be unreasonable to 


interpret “received the highest aggregate score” literally to 


require that the applicant invoking this provision be one that 


actually came out of the Department’s evaluation process having 


received the highest aggregate score.  McCrory’s also argues that 


it would be unreasonable to interpret the second part of the two-


part test as actually requiring a prior determination by the 


Department that the statutory requirements were not satisfied.  


But that is what the two-part description says.  While McCrory’s 


may wish the legislation had said something different, it is 


hardly unreasonable to conclude that the law means exactly what 


it says. 


29.  McCrory’s argues that an applicant can satisfy the 


first part of the test--that it “received the highest aggregate 


score through the Department’s evaluation process”--if the 


applicant alleges, and subsequently proves in an administrative 


hearing, that scoring errors were made by the Department’s 


evaluators, and if those errors are corrected, then the applicant 


will become the applicant with the highest aggregate score.  Such 


a reading of the statute not only distorts the language used by 


the Legislature, but it eviscerates any distinction between the 


clause conferring legislative approval on any applicant meeting 
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the two-part description that McCrory’s seeks to invoke, and the 


alternative option in subsection (2), which McCrory’s calls the 


“litigation option.” 


30.  While section 3, subsection (1) provides for 


legislative approval of the initially approved applicants, plus 


any San-Felasco-like applicants that received the highest 


aggregate score but were disqualified, section 3, subsection (2) 


of the new law keeps alive the “litigation option” for denied 


applicants who have not yet had their hearings.  Section 3, 


subsection (2) affords an avenue for a denied applicant to become 


an approved DO by proving that the applicant “was entitled” to be 


a DO under the statute and applicable rules.  The whole point of 


the clause conferring legislative approval is that those 


qualifying under subsection (1) do not have to go the litigation 


route to prove that they should have received the highest 


aggregate score and would have received the highest aggregate 


score but for scoring errors. 


31.  McCrory’s contends that its allegations of scoring 


errors are different, somehow.  The undersigned understands the 


McCrory’s argument to highlight how close its aggregate score was 


to the highest aggregate score achieved by Knox, and that in its 


view, the scoring errors that would make all the difference are 


very clearly erroneous and highly arbitrary and capricious.  


These are distinctions of degree that make no difference to the 
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viability of the McCrory’s II claim.  No matter how egregious 


McCrory’s claims the scoring errors were, no matter how minute 


the correction that McCrory’s contends it can prove should be 


made for it to leapfrog over Knox and become the highest 


aggregate scorer, the remedy available to McCrory’s is the 


litigation option, not the automatic legislative approval option.  


The Petition’s allegations that the Department’s initial decision 


to deny McCrory’s application was erroneous, arbitrary, 


capricious, and/or unreasonable, for reasons large or small, and 


that a proper evaluation of McCrory’s application will result in 


a determination that its application was the one that should have 


been approved, are viable allegations to pursue the litigation 


option, but they are not viable to invoke automatic DO approval 


under subsection (1). 


32.  The so-called litigation option, in section 3, 


subsection (2) of the new law, provides in pertinent part: 


If an organization that does not meet the 


criteria of subsection (1) receives a final 


determination from the Division of 


Administrative Hearings, the Department of 


Health, or a court of competent jurisdiction 


that it was entitled to be a dispensing 


organization under s. 381.986, Florida 


Statutes, and applicable rules, such 


organization and an organization that meets 


the criteria of subsection (1) shall both be 


dispensing organizations in the same region. 


 


 33.  McCrory’s has availed itself of the litigation option, 


which is pending as McCrory’s I.  That proceeding is the one in 
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which McCrory’s has the opportunity to prove that it was entitled 


to be the central region’s DO instead of Knox, because its 


application was the best for the region, not Knox’s as the 


Department determined through its evaluation process. 


34.  Finally, McCrory’s argues that DOAH should avoid an 


unconstitutional interpretation of the law.  McCrory’s argues 


that if the Department is correct that the portion of subsection 


(1) invoked by McCrory’s applies to one applicant and one 


applicant only--San Felasco--then it would be an unconstitutional 


special law. 


35.  It is unnecessary to determine whether San Felasco is 


the only applicant that meets both parts of the two-part 


description following the semi-colon in subsection (1).  It is 


only necessary to conclude that McCrory’s does not, and cannot, 


meet either part of the two-part description it seeks to invoke 


in an effort to avail itself of automatic DO approval by 


legislative decree.  That San Felasco does meet the two-part test 


as interpreted in accordance with its clear terms lends credence 


to the interpretation as a reasonable one.  The McCrory’s 


suggestion that the literal interpretation of this provision may 


prove to mean that the provision would not withstand 


constitutional scrutiny may be so, or may not be so, but in 


either event cannot transform the language chosen by the 


Legislature into different language that would fit McCrory’s.  
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DOAH is neither a court nor the Legislature; just as DOAH lacks 


the authority to address the constitutional question McCrory’s 


injects, so too DOAH lacks the authority to rewrite legislation.     


36.  Accepting the factual allegations in the Petition as 


true, McCrory’s is not entitled to the automatic DO approval it 


seeks in this proceeding, and the Petition should be dismissed. 


37.  Since it conclusively appears from the face of the 


Petition that the legal insufficiency of McCrory’s claim cannot 


be cured, the dismissal should be with prejudice.  See  


§ 120.569(2)(c), Fla. Stat. (“Dismissal of a petition shall, at 


least once, be without prejudice to petitioner’s filing a timely 


amended petition curing the defect, unless it conclusively 


appears from the face of the petition that the defect cannot be 


cured.”). 


RECOMMENDATION 


Based on the foregoing Findings of Fact and Conclusions of 


Law, it is RECOMMENDED that the Department of Health enter a 


final order dismissing the Petition for Formal Administrative 


Proceedings filed by Petitioner McCrory’s Sunny Hill Nurseries, 


LLC, with prejudice. 







 


19 


DONE AND ENTERED this 3rd day of June, 2016, in Tallahassee, 


Leon County, Florida. 


S                                   


ELIZABETH W. MCARTHUR 


Administrative Law Judge 


Division of Administrative Hearings 


The DeSoto Building 


1230 Apalachee Parkway 


Tallahassee, Florida  32399-3060 


(850) 488-9675 


Fax Filing (850) 921-6847 


www.doah.state.fl.us 


 


Filed with the Clerk of the 


Division of Administrative Hearings 


this 3rd day of June, 2016. 


 


 


ENDNOTES 


 
1/
  McCrory’s does not contend that it is entitled to legislative 


approval as a DO approved by the Department, as described in the 


language preceding the semi-colon in subsection (1).  In its 


response opposing the Motion, McCrory’s acknowledges that the 


language preceding the semi-colon applies to Knox, which is the 


central region DO applicant that was initially approved by the 


Department, and now finally approved by legislative decree by 


virtue of the language before the semi-colon in subsection (1). 


  
2/
  Instead, as McCrory’s concedes in its response in opposition 


to the Motion, “The scoring error resulted in the Department 


erroneously awarding the highest score to Knox.”  Thus, the only 


applicant that received the highest aggregate score through the 


Department’s evaluation process is Knox. 


 
3/
  The Order filed by McCrory’s as supplemental authority was 


subsequently amended, but only to clarify that jurisdiction was 


being relinquished to the Department on those petitions for which 


there was no longer a factual dispute for determination.  See 


Amended Order Granting Dismissal of Parties, Relinquishing 


Jurisdiction, and Amendment of Remaining Petition, May 10, 2016. 
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4/
  By Final Order rendered May 2, 2016, after the new law was 


already in effect, the Department “invalidated and voided” its 


prior determination that Daniel Banks failed his level 2 


background screening--the determination that caused San Felasco’s 


application to be disqualified.  The Department resolved the 


issue by different means than in the Recommended Order, by 


concluding that Mr. Banks was not a manager required to undergo 


background screening, but the result is the same:  the 


Department’s prior determination that San Felasco’s application 


was disqualified no longer stands. 


 
5/
  It is not necessary to rely on legislative history to 


interpret section 3, subsection (1) of the new law, because the 


language, at least insofar as relevant to resolving the issue 


presented in this case, is clear.  The point made here is that 


the plain meaning makes sense when considered in context of the 


sequence of events since the original law was adopted.  


Nonetheless, if it were necessary to resort to legislative 


history, which has been filed in the consolidated cases including 


McCrory’s I, and which has, until now, also included McCrory’s 


II, the legislative history would further buttress the plain 


meaning of the new law as described herein. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 


 


All parties have the right to submit written exceptions within 


15 days from the date of this Recommended Order.  Any exceptions 


to this Recommended Order should be filed with the agency that 


will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 416 JU~J 2 7 P'' I . c) It jJ 1 • '.) 


MCCRORY'S SUNNY HILL NURSERY, 
LLC, 


Petitioner, 


vs. 


DEPARTMENT OF HEALTH, 


Respondent. ____________________________; 


FINAL ORDER 


DOH Case No. 2016-0091 
DOAH Case No. 16-1934 


THIS MATTER is before the Department of Health for consideration of a 


Recommended Order and entry of a Final Order. On June 3, 2016, Administrative Law 


Judge Elizabeth McArthur issued a Recommended Order in this case which 


recommended that the Department of Health enter a Final Order dismissing the 


Petition for Formal Administrative Proceedings filed by Petitioner McCrory's Sunny Hill 


Nurseries, LLC, with prejudice. The Recommended Order is adopted and incorporated 


by reference as Exhibit A. 


In addition, the Recommended Order advised both parties that they may file 


exceptions to the findings of fact and/ or conclusions of law contained in the 


Recommended Order with the Department of Health, Agency Clerk, within fifteen (15) 


days of the filing of the Recommended Order. Neither party timely filed exceptions. 







Based on the foregoing, it is ORDERED: 


The Petition for Formal Administrative Proceedings filed by Petitioner McCrory's 


Sunny Hill, LLC, is dismissed with prejudice. This proceeding is closed. 


DONE AND ORDERED this 


County, Florida. 


Copies furnished to: 


David C. Ashburn, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 


William Robert Vezina, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 


Megan Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
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day of June, 2016, in Tallahassee, Leon 


By: --"=--=.L-~~~~~~~~~ 
Alexis Lambert 
Chief of Staff 


Lorence Jon Bielby, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 


Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 


Elizabeth W. McArthur 
Administrative Law Judge 
Division of Admin. Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 







CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 


sent by electronic mail and regular U.S. mail and/or by inter-office mail to each of the 


above-named persons this ~?µ..day of June 2016. 


Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 


NOTICE OF RIGHT TO JUDICIAL REVIEW 


A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 
DNISION OF ADMINISTRATNE HEARINGS 


ALPHA FOLIAGE, INC. 


Petitioner, 


vs. 


DEPARTMENT OF HEALTH, 


Respondent, 


and 


GEORGE HACKNEY, INC., 
d/b/a HACKNEY NURSERY, 


Intervenor. 


--------------------~/ 


Case No. 15-7279 


STIPULATION OF VOLUNTARY DISMISSAL WITH PREJUDICE 


Petitioner Alpha Foliage, Inc., files the following Stipulated Dismissal with Prejudice and 


says: 


The parties to this proceeding have agreed that Petitioner's Petition is hereby dismissed 


with prejudice, with each party bearing its own fees and costs. 


RESPECTFULLY SUBMITTED thi~ day of March, 2016. 


48~2·3866-8078.1 
~2049/000 1 DMILLI!R dkm 


lA S. TUNNICLIFF (FB 
Cvnthia@penningtonlaw .com 
BRIAN A. NEWMAN (FBN 004758) 
Brian@penningtonlaw.com 
PENNINGTON, P .A. 
215 South Momoe Street, 2nd Floor 
Tallahassee, Florida 32301 
Telephone: (850) 222-3533 
Facsimile: (850) 222-2126 


Attorneys for Petitioner, Alpha Foliage, Inc. 
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CERTIFICATE OF SERVICE 


I certify that a true copy of the foregoing was furnished on this Jd. day of Marc~ 2016 
by electronic mail to: 


Eduardo S. Lombard 
W. Robert Vezina III 
Megan S. Reynolds 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 
Attorneys for Department of Health 
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David K. Miller 
M. Stephen Turner 
Broad and Cassel 
215 S. Monroe Street, Suite 400 
Tallahassee, FL 32301 
dmiller@broadandcassel.com 
stumer@broadandcassel.com 


Attorneys for George Hackney, Inc. d/b!a 
Hackney Nursery 
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BAYWOOD NURSERIES CO., INC., 


 


     Petitioner, 
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DEPARTMENT OF HEALTH, 


 


     Respondent. 
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FINAL ORDER 


Pursuant to notice, a formal administrative hearing was 


held in this case on April 23 and 24, 2015, in Tallahassee, 


Florida, before W. David Watkins, Administrative Law Judge of 


the Division of Administrative Hearings.  


APPEARANCES 


For Petitioner Baywood Nurseries Co., Inc.: 


 


 Charles Moure, Esquire 


 Hilary Keeling, Esquire 


 Harris Moure, PLLC 


 600 Stewart Street, Suite 1200 


 Seattle, Washington  98101 


 


For Respondent Department of Health: 


 


 W. Robert Vezina, Esquire 


 Eduardo S. Lombard, Esquire 


 Megan S. Reynolds, Esquire 


 Vezina, Lawrence and Piscitelli, P.A. 


 413 East Park Avenue 


 Tallahassee, Florida  32301 
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STATEMENT OF THE ISSUES 


This is a rule challenge brought pursuant to section 


120.56, Florida Statutes,
1/
 to the Proposed Rules of the 


Department of Health (“Department” or “DOH”) 64-4.001, 64-4.002, 


64-4.004, and 64-4.005 (the “Proposed Rules”).  The main issue 


in this case is whether the Proposed Rules are an invalid 


exercise of delegated legislative authority in that the Proposed 


Rules enlarge, modify, or contravene the specific provisions of 


law implemented, section 381.986, Florida Statutes; are vague; 


and/or are arbitrary and capricious.  Petitioner also argues 


that the Proposed Rules impose regulatory costs that could be 


addressed by the adoption of a less costly alternative.  


Finally, Petitioner asserts that the Department materially 


failed to follow the applicable rulemaking procedures and 


requirements in its promulgation of the Proposed Rules. 


PRELIMINARY STATEMENT 


On March 24, 2015, Petitioner Baywood Nurseries Co., Inc. 


(Baywood), and former Petitioner Master Growers, P.A., 


challenged proposed rules 64-4.001, 64-4.002, 64-4.004, 64-


4.005, and 64-4.009.  On the Department’s motion, Master Growers 


was dismissed for lack of standing prior to the final hearing.
2/
  


As noticed, the final hearing was held on April 23 and 24, 


2015, in Tallahassee, Florida.  At the hearing, Joint Exhibits 1 


through 5 were admitted into evidence.  Baywood’s Exhibits 1 
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through 4, 9, 10, 12, 15, 16, 18, 20, 22 through 24, 27, 29, 31, 


33, 34, 38, and 41 through 48 were admitted without objection by 


the Department.  Baywood’s Exhibits 11, 13, 14, 19, 25, 26, 28, 


30, and 49 were received over the Department’s objections.  The 


Department’s Exhibits 1, 2, and 9 were admitted.  Upon the 


Department’s motion, the undersigned took official recognition 


of Florida Administrative Register Notice 15928969, a “Notice of 


Withdrawal,” withdrawing proposed rule 64-4.003. 


Baywood called Raymond W. Hogshead, Baywood’s president and 


corporate representative; Heather Zabinofsky, Master Growers’ 


chief executive officer; and Patricia Nelson, Director of the 


Department’s Office of Compassionate Use.  After Baywood rested 


its case, the Department moved ore tenus for dismissal for lack 


of jurisdiction, asserting that Baywood lacked standing to 


challenge the proposed rules.  The undersigned reserved ruling 


on the motion and gave the parties the opportunity to brief the 


issue.  Having reviewed the briefs submitted by the parties on 


the issue of standing, the Department’s motion is denied for the 


reasons set forth herein.  


At the outset of the hearing the Department also renewed 


prior motions for summary partial final order.  The motion as to 


the Revised Statement of Estimated Regulatory Costs (SERC) was 


granted based on lack of evidence in the record to support the 


relief requested.  The motion directed at the negotiated 
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rulemaking process was denied, and ruling was reserved on the 


motions directed to the certified financials and bond 


requirements portions of the petition.  The Department also 


moved for dismissal on the grounds that Baywood had not met its 


initial burden under section 120.56.  The undersigned reserved 


ruling, and again, the issues raised in the motion are addressed 


and disposed of herein. 


Baywood then withdrew its challenge to proposed rule 64-


4.009.  The Department recalled Ms. Nelson to testify; and also 


called Jeffrey Barbacci, a certified public accountant who is 


the director of Thomas Howell Ferguson P.A.’s assurance services 


department and an expert witness for the Department; and Pedro 


M. Freyre, Costa Farms, LLC’s vice president of the foliage 


division.  The Department offered the testimony of Mr. Hogshead, 


Baywood’s corporate representative, by deposition transcript, 


which was admitted as Department’s Exhibit 2. 


A Joint Pre-Hearing Stipulation of the parties was filed 


prior to the final hearing, stipulating to certain facts which 


are admitted and issues of law on which there is agreement.  To 


the extent they are relevant those admitted facts and issues of 


law have been incorporated herein.  


The four-volume Transcript of the final hearing was 


prepared and filed with DOAH on April 27, 2015.  Thereafter, the 
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parties timely submitted Proposed Final Orders, which have been 


carefully considered in the preparation of this Final Order. 


. . . 


 


“Life is always a rich and steady time when 


you are waiting for something to happen or 


to hatch.” 


 


― E.B. White, Charlotte’s Web 


 


. . . 


 


FINDINGS OF FACT 


I.  The Parties 


1.  The Department is an agency of the State of Florida 


charged with administering and enforcing laws relating to the 


general health of the people of the state.  § 381.0011(2), 


Fla. Stat.  As part of this duty, the Department is charged with 


implementing the Compassionate Medical Cannabis Act of 2014 


(Act).  See § 381.986, Fla. Stat. 


2.  Baywood is a nursery located in Apopka, Florida, that 


grows and sells tropical and subtropical, non-cannabis foliage.  


Baywood has operated as a registered nursery in Florida for more 


than 30 consecutive years.  Baywood is operated by Mr. Hogshead, 


a nurseryman as defined in section 581.011, Florida Statutes.  


Baywood intends to submit an application for approval as a 


medical cannabis dispensing organization under the Act and rules 


promulgated thereunder. 
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3.  Baywood filed its rule challenge petition (Petition) on 


March 24, 2015.  At the time it filed the Petition, Baywood held 


a Certificate of Nursery Registration from the Florida 


Department of Agriculture and Consumer Services (DACS) pursuant 


to section 581.131, issued for the cultivation of 10,001 to 


25,000 plants.  However, on April 10, 2015, DACS issued Baywood 


a Certificate of Nursery Registration to cultivate more than 


400,000 plants. 


II.  Background 


4.  In 2014, the Florida Legislature passed Senate Bill 


1030, titled the “Compassionate Medical Cannabis Act of 2014.”  


See chapter 2014-157, Laws of Florida (pertinent portions 


codified as section 381.986, Florida Statutes).  The Act 


provides for the regulation and use of low-THC cannabis to 


provide relief for certain patients with debilitating diseases, 


when ordered by a Florida physician.  The Act authorizes 


licensed physicians to order low-THC cannabis, or “Derivative 


Product,” for qualified patients under specified conditions, 


primarily those suffering from cancer or other conditions that 


produce severe and persistent seizures and muscle spasms. 


5.  The Department has the majority of the responsibility 


for implementing the Act.  The Act requires the Department to 


establish an Office of Compassionate Use and a compassionate use 


registry and to authorize the establishment of five dispensing 
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organizations to cultivate, process, and dispense Derivative 


Product to qualified Florida patients.  See §§ 381.986(1)(a) -


(5), Fla. Stat. 


6.  The Act and the proposed rules are unique in that the 


cultivation, processing, and dispensing of cannabis have never 


been legal in Florida and, except to the extent five dispensing 


organizations are licensed to do so with Derivative Product, 


will remain illegal.  § 381.986, Fla. Stat. 


7.  The proposed rules establish a regulatory framework 


implementing the Act by, among other things, creating dispensing 


organization application, approval, and authorization 


procedures.  Proposed rule 64-4.001 provides definitions for 


certain words and phrases pertinent to the Act’s implementation, 


including “Applicant,” “Approval,” “Certified Financials,” 


“Derivative Product,” “Dispensing Organization,” and “Financial 


Statements.”  Proposed rule 64-4.002 delineates the requirements 


for the dispensing organization application process, including 


the application fee, how an applicant may demonstrate that it 


best meets the statutory criteria to become a dispensing 


organization, the application itself and application scoring 


form (or scorecard), and a sample performance bond form.  


Proposed rule 64-4.004 sets forth the circumstances under which 


dispensing organization approval will be revoked.  Proposed rule 
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64-4.005 details dispensing organization authorization and 


facility inspection procedures. 


III.  The Rule Development Process 


8.  The Proposed Rules are the Department’s second attempt 


to adopt rules implementing the Act.  The first set of proposed 


rules (the Prior Rules) was challenged and invalidated in Costa 


Farms, LLC v. Department of Health, DOAH Case No. 14-4296RP 


(Fla. DOAH Nov. 14, 2014) (the Prior Final Order). 


9.  The Department began developing the Proposed Rules 


through a public rule development workshop held on December 30, 


2014.  The workshop was attended by approximately 110 people, 


many of whom offered comments to be considered by the Department 


in drafting the rules. 


10.  Due to the complexity of the rules to be developed, 


and the strong opposition anticipated, the Department decided to 


use a negotiated rulemaking process to develop the Proposed 


Rules.  The Department also considered and concluded that a 


balanced negotiated rulemaking committee would help the 


Department develop mutually acceptable Proposed Rules, because 


committee members with competing interests could “hash things 


out.” 


11.  On January 5, 2015, the Department announced that it 


would select a negotiated rulemaking committee composed of 


persons representing the following groups:  
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• a nursery that meets the criteria in 


section 381.986(5)(b)1.;  


 


• a qualified patient or patient 


representative;  


 


• a testing laboratory;  


 


• a member of the Florida Bar experienced in 


administrative law;  


 


• an individual with demonstrated experience 


in sound agricultural practices and 


necessary regulation;  


 


• a physician authorized to order low-THC 


cannabis products for qualified patients;  


 


• an individual with demonstrated experience 


establishing or navigating regulatory 


structures for cannabis in other 


jurisdictions; and  


 


• Department representatives. 


12.  Through the notice, the Department also invited 


persons who believed their interests were not adequately 


represented by the above groups to apply to participate.  The 


Department received approximately 10 requests from nurseries to 


participate in the committee — none of which came from Baywood. 


13.  The Department selected committee members that it 


believed were well informed in their fields and well equipped to 


bring perspectives for all of the stakeholder groups.  The 


committee included:  (1) a qualified grower (one of whom was a 


certified public accountant) from each of the five dispensing 


regions; (2) a patient’s parent who worked to get the Act passed 
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to help her daughter; (3) a testing laboratory representative 


with experience with the testing the committee would be 


discussing; (4) a physician authorized to order low-THC cannabis 


products for qualified patients and who had experience in 


horticulture and cannabis education; (5) two Florida attorneys 


certified by the Florida Bar as experts in federal and state 


administrative law who had vast experience with rule challenges; 


and (6) two persons who had significant experience growing 


regulated cannabis legally in jurisdictions where that activity 


is permissible and had significant knowledge of cannabis-growing 


conditions. 


14.  The nurseries represented on the committee varied in 


size, ranging from the largest nursery in Florida to at least 


one nursery smaller than Baywood.  The composition of the 


committee was balanced:  its members held and represented 


different interests and were not all “of the same mind.” 


15.  The negotiated rulemaking sessions were held on 


February 4 and 5, 2015, and lasted for approximately 26 total 


hours.  Committee members were provided with a binder containing 


the public comments received to date, the statute, and the Prior 


Final Order.  The sessions were mediated by a professional 


mediator, who ensured that the group addressed each viewpoint or 


concern expressed by any committee member.  The committee went 


rule by rule, provision by provision, and discussed each 
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paragraph of each rule.  Input that ultimately was incorporated 


into the proposed rules was given by each member — ranging from 


the growers from all five dispensing regions, to members with 


experience growing the pertinent cannabis strains, to the 


administrative law attorneys.   


16.  The proposed rules published on February 6, 2015, and 


challenged in this proceeding, are the product of the negotiated 


rulemaking sessions, as guided by the public rule development 


workshop, the public comments, the Department’s research, the 


Act, and the Prior Final Order.  No stakeholder group 


represented by any committee member, the Department included, 


got everything it wanted in the proposed rules — which 


underscores that the committee was balanced, that the negotiated 


rulemaking process worked properly, and that the developed rules 


reflect the interests of all represented groups. 


IV.  Baywood’s Objections to the Proposed Rules 


17.  Baywood challenges proposed rules 64-4.001, 64-4.002, 


64-4.004, and 64-4.005.  Specifically, Baywood takes issue with 


certain definitions being omitted (rule 64-4.001); the 


requirement that applicants submit a $60,063 nonrefundable 


application fee and certified financials with their applications 


(rule 64-4.002); the requirement of a $5 million performance 


bond (rule 64-4.002); the application evaluation and scoring 


process (rule 64-4.002); dispensing organization license denial 
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and revocation procedures (rule 64-4.004); and dispensing 


organization facility inspection procedures (rule 64-4.005). 


A.  Definitions 


18.  Baywood contends that the proposed rules are defective 


in that although the terms “operator,” “contractual agent,” and 


“inspection” are used in the proposed rules, none of those terms 


is defined therein.  However, at hearing, Baywood presented no 


evidence as to why these particular terms should have been 


defined. 


19.  The definitions listed in the Proposed Rules were 


developed in the negotiated rulemaking process, and the five 


grower representatives believed that the definitions were 


adequate for their representative groups to understand and know 


how to comply with the rules.  At no time during the rulemaking 


process did any interested party express concern as to the 


meaning of the terms Baywood maintains require definition. 


Further, the Department’s position, which the undersigned agrees 


is reasonable, is that not every word used in a rule requires a 


corresponding definition, particularly words that are commonly 


understood as plain English such as the terms Baywood contends 


should be defined. 


B.  The Application Fee 


20.  The Legislature expressly required the Department to 


impose an application fee that is sufficient to cover the costs 
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of administering the Act.  § 381.986(5)(b), Fla. Stat.  Proposed 


rule 64-4.002(1) requires applicants to submit a $60,063 initial 


application fee. 


21.  Baywood contends that the $60,063 fee should be 


refundable, is excessive, and is based on an estimated number of 


applicants that is inaccurate. 


22.  The committee determined the application fee by 


dividing the total cost to the Department of administering the 


Act by the anticipated number of applicants for a dispensing 


organization (D.O.) approval.  The committee estimated that 15 


nurseries would apply for D.O. approval. 


23.  Baywood asserts that the fee should be based on 99 


applicants rather than the Department’s estimated 15, based upon 


a document generated by the Department of Agriculture and 


Consumer Services (DACS).  However, the document Baywood relies 


upon includes the caveat that the “information is based on 


[DACS]’s best available records and was prepared in response to 


media inquiries and public records requests.  The inclusion of a 


nursery on this list is NOT a determination of eligibility for 


licensure as a medical marijuana dispensary pursuant to section 


381.986, Florida Statutes.”
3/
 


24.  There is no evidence in this record that all, or even 


a significant portion, of the nurseries appearing on the DACS 


list are expected to apply to become D.O.’s.  There was no 
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evidence introduced by Baywood substantiating its allegation 


that a significant number of those listed nurseries have a 


desire or the wherewithal to apply for approval as a D.O. 


25.  The application fee was derived from the Revised SERC.  


The Department calculated the application fee by determining the 


estimated costs of implementing section 381.986 and dividing 


that number by the estimated number of D.O. applicants.  In the 


Revised SERC, the Department stated that the expected regulatory 


cost imposed by the Proposed Rules was $900,945. 


26.  The Revised SERC also set forth the estimated number 


of applicants, which was derived by consensus of the negotiated 


rulemaking committee.  The Department asked for input from the 


grower members from the five dispensing regions, who were 


familiar with the nurseries in their region — which they compete 


with on a daily basis.  The committee discussed the grower 


members’ knowledge of the nurseries that exist in their region 


(including competitors), the likely requirements for approval as 


a D.O., the risks associated with underestimating the number of 


applicants, and section 381.986(5)(b)1.’s requirements, and 


determined a reasoned and credible estimate of how many 


qualified nurseries would apply to become D.O.’s. 


27.  If the Department overestimates the number of 


applicants — say, by assuming that a significant portion of 


those nurseries appearing on the DACS list will apply — the 
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application fees could be insufficient to cover the Department’s 


costs of administering the Act, in violation of the 


Legislature’s imperative.  § 381.986(5)(b), Fla. Stat.  For 


example, if the Department used a 30-applicant estimate, the fee 


would be approximately $30,500 ($900,945 divided by 30); if only 


15 nurseries applied, as estimated by the Department, the 


Department would recover only $457,500 — less than one-half of 


the expected costs of administering the Act and therefore less 


than one-half the sum the Act mandates the Department recover 


from the application fees.  On the other hand, if the Department 


underestimates the number of applicants and captures more than 


its costs of administering the Act, the Department would still 


be in compliance with the statutory mandate.
4/
 


C.  Certified Financials 


28.  A D.O. applicant must be able to demonstrate the 


financial ability to maintain operations for the duration of the 


2-year approval cycle, including the provision of certified 


financials to the Department, under the express terms of the 


Act.  An approved applicant must post a $5 million performance 


bond.  § 381.986(5)(b)(5), Fla. Stat.  


29.  Proposed rule 64-4.001(6) defines “Certified 


Financials” as “[f]inancial statements that have been audited in 


accordance with Generally Accepted Auditing Standards (GAAS) by 
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a Certified Public Accountant, licensed pursuant to Chapter 473, 


F.S.” 


30.  Proposed rule 64-4.002(2)(f)(1) requires that an 


applicant for a D.O. approval provide to the Department, as part 


of its completed application form, proof of “[t]he financial 


ability to maintain operations for the duration of the 2-year 


approval cycle, including the provision of Certified Financials 


to the department,” including “Certified Financials issued 


within the immediately preceding 12 months.” 


31.  Baywood contends that rule 64-4.002(2)(f)’s 


requirement that an applicant submit as part of its application 


certified financials issued within the immediately preceding 12 


months is contrary to the Act, contrary to industry standard, 


and financially burdensome to applicants.  Baywood contends that 


the Act instead requires certified financials to be submitted by 


a nursery only after the nursery is selected to be a dispensing 


organization.  


32.  The Department, on the other hand, interprets the Act 


as requiring certified financials to be submitted with the 


application, as part of the submittal package offered to 


demonstrate the applicant’s financial ability to maintain 


operations for the duration of the 2-year D.O. approval cycle.  


The Department consulted with Deborah Curry, President-CEO of 


the Florida Institute of Certified Public Accountants, and was 
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guided by the Prior Final Order when developing the certified 


financials portions of the rules. 


33.  The Department’s interpretation of the Act as 


requiring certified financials to be submitted with the 


application is consistent with the testimony of expert Jeff 


Barbacci, a Florida-licensed certified public accountant who 


routinely works with certified financials, also known as 


“audited financial statements.” 


34.  In layman’s terms, “financial statements” are an 


accounting summary of the activity a business uses to create 


revenue (income statement); the expenses the business incurs 


(cash flow statement); a balance sheet, which is the cumulative 


results of that activity since the business’s inception; and 


notes that help better explain the activities.  “Certified 


financials” are financial statements that include a certified 


public accountant’s opinion whether the financial statements are 


fairly presented in all material respects in accordance with 


generally accepted accounting principles.  Proposed rule 64-


4.001 defines both the terms “financial statements” and 


“certified financials.”  The “financial statements” definition 


mirrors the definition used by the Florida Department of 


Business and Professional Regulation, Board of Accountancy, an 


industry standard definition.  The “certified financials” 
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definition is also an industry standard definition routinely 


used and understood in the field of public accounting. 


35.  According to the credible testimony of Mr. Barbacci, 


certified financials can be a forward-looking tool for assessing 


financial strength, as contingent liabilities are considered.  


And there is a presumption with certified financials that the 


business under scrutiny has the ability to continue as a viable 


entity for at least 12 months after issuance of the auditor’s 


report.  Notably, according to Mr. Barbacci, the type of 


business being evaluated is immaterial for the purposes of a 


certified financial analysis. 


36.  Significantly, because an industry standard is 


applied, one set of certified financials is comparable to 


another set.  That industry standard is the “generally accepted 


auditing standards” prescribed by the American Institute of 


Certified Public Accountants, and delineates what evidence an 


auditor must examine in developing an opinion.  


37.  Proposed rule 64-4.002(2)(f)’s requirement of 


certified financials for the preceding 12 months comports with 


the Act and allows the Department to evaluate applicants on a 


one-to-one, standardized basis.  From certified financials, the 


Department can determine whether an applicant is a financially 


unstable business, or is financially strong based on the 
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applicant’s available cash, liquidities relative to liabilities, 


positive or negative capital, and debt. 


38.  Mr. Barbacci’s credible, expert opinion was that the 


Act’s requirement that an applicant demonstrate the “financial 


ability to maintain operations for the duration of the 2-year 


approval cycle” means the Legislature is requiring applicants to 


provide a package of information that indicates the ability to 


maintain operations, and part of that package is certified 


financials that provide a historical view.  He further opined 


that the 13 other items required by rule 64-4.002(2)(f) (such as 


the applicant’s projected two-year budget) work in concert with 


certified financials to help the Department evaluate the 


applicant’s financial position and thus ability to perform under 


the Act.  For example, the certified financials help the 


Department determine whether the applicant has the ability to 


make its projected budget possible. 


39.  Baywood contends that in order to attain certified 


financials, there must be a starting inventory and an ending 


inventory, and where it is not a common industry standard to 


maintain such inventories from the outset of business, it is 


nearly impossible for an applicant to go back in time for 12 


months to speculate regarding the same. 


40.  Baywood’s contention that it is not industry standard 


practice to maintain starting and ending inventories was 
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credibly refuted by the testimony of committee member Pedro 


Freyre, whose role as vice president of foliage at Costa Farms, 


LLC, involves overseeing inventory tracking.  Mr. Freyre holds 


an MBA Degree from Dartmouth College.  He testified that Costa 


Farms tracks all its plants as a matter of course and has done 


so for many years.  In fact, at any given moment, Costa Farms 


can determine how many plants it has in a given location at any 


given facility, notwithstanding the constant fluctuations of 


inventory. 


41.  Baywood also asserts that the cost to acquire 


certified financials as required by the proposed rule is 


approximately $125,000.00 per year, an overly burdensome 


requirement for applicants.  Mr. Freyre also refuted this 


contention, testifying that the cost of obtaining certified 


financials ranges from $10,000 for a small nursery such as 


Baywood, to upwards of $80,000 for Costa Farms, which is the 


largest nursery in Florida.  Costa Farms, Mr. Freyre testified, 


has for decades had certified financials prepared annually as 


part of its regular business operations, and Mr. Freyre is aware 


of several “small” nurseries that do the same. 


42.  The issue of whether the certified financials should 


be required at the time of application was considered at length 


by the negotiated rulemaking committee.  The committee 


determined that the certified financials would enable an 
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historical analysis of the applicant’s financial operations, and 


would serve as a necessary “gating constraint,” as an 


applicant’s ability to start and continue operation as a D.O. is 


predicated and contingent on the company’s financial ability to 


perform under the Act. 


D.  Terms and Conditions of the Performance Bond 


43.  The Act mandates that D.O. applicants, upon their 


approval, secure a $5 million performance bond.  


§ 381.986(5)(b)5, Fla. Stat.  However, the Act omits any 


definition of the specific terms and conditions that must 


accompany the bond. 


44.  Proposed rule 64-4.002(5) provides,  


(e)  Upon notification that it has been 


approved as a region’s Dispensing 


Organization, the Applicant shall have 10 


business days to post a $5 million 


performance bond.  The bond shall:  


1.  Be payable to the department in the 


event the Dispensing Organization’s approval 


is revoked;  


2.  Be written by a surety company licensed 


by the Florida Office of Insurance 


Regulation;  


3.  Be written so that the nursery name on 


the bond corresponds exactly with the 


Applicant name;  


4.  If a bond is canceled and the Dispensing 


Organization fails to file a new bond with 


the department in the required amount on or 


before the effective date of cancellation, 


the Dispensing Organization’s approval shall 


be revoked. 
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45.  Proposed rule 64-4.002(5)(g) further provides, “The 


surety company can use any form it prefers for the performance 


bond as long as it complies with this rule” and includes a 


sample form “[f]or convenience.”  According to the Department’s 


representative, Patricia Nelson, it is not mandatory for 


applicants to use the form, and a different bond would not be 


rejected as long as the bond bonded performance and complied 


with the statute and rule. 


46.  Baywood contends that rule 64-4.002(5)(e)’s 


performance bond provision is overly burdensome and inequitable 


given the alleged difficulty companies will have in obtaining a 


bond where all marijuana activity is a federal crime.  Baywood 


also contends the bond provision should include exceptions for 


circumstances beyond a dispensing organization’s control, such 


as hurricanes and other “acts of God,” and that the bond should 


be invoked only upon revocation of a dispensing organization’s 


registration.  Baywood further questions how invocation of the 


bond would be applied — for example, how the amount of damages 


would be determined and what constitutes a valid recoverable 


cost? 


47.  The Department reasonably interprets the Act as 


requiring a performance bond that guarantees performance and 


does not carve out exceptions that undermine the purpose of the 


bond.  The Department does not believe it has the authority to 
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create such exceptions, including exceptions accounting for 


enforcement of federal laws relating to cannabis.  Similarly, 


the Department does not believe it has the authority to include 


in the rules a process for a dispensing organization to appeal 


if it believes the bond was improperly invoked.  Further, the 


Department is cognizant of the fact that the dispensing 


organization would have a right to administratively challenge 


bond invocation as agency action. 


48.  In developing its position on the bond requirements of 


the statute and in drafting the rule’s bond provision, the 


Department considered the bond-related conclusions in the Prior 


Final Order.  Under the Prior Rules, the performance bond was 


conditioned solely on the expense of destroying low-THC cannabis 


inventory if the dispensing organization failed to perform or 


failed to destroy its inventory when required.  Costa, DOAH Case 


No. 14-4296RP, ¶ 64.  The Prior Final Order concluded that the 


Prior Rules ignored the potential significant delays in 


appointing a new dispensing organization and having it become 


operational should a dispensing organization default, and a 


conclusion that the Prior Rules “dilute[d] the purpose and 


effect of the required performance bond to the point that 


‘performance’ [was] not being bonded.”  Id. ¶¶ 65, 110. 


49.  The Department also consulted with a bond brokerage 


firm when drafting the Proposed Rules.  The brokerage firm, 
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including its attorneys, provided input that helped the 


Department draft a sample bond form that complies with the Act 


and the rule and would be palatable to sureties. 


50.  The bond provision was discussed during the negotiated 


rulemaking sessions, and none of the growers on the committee — 


regardless of their nursery’s size — voiced any objection to the 


bond rule or the bond form. 


E.  Biennial Renewal Requirements 


51.  The Act mandates that the Department “shall develop an 


application form and impose an initial application and biennial 


renewal fee that is sufficient to cover the costs of 


administering this section.”  In its Proposed Final Order, 


Baywood argues that applicants are entitled to know the 


financial burden to be imposed by the renewal fee, and that the 


failure to include renewal costs and fees in rule 64-4.003(4) is 


in contravention of the Act. 


52.  At hearing, the undersigned took official recognition 


of the Department’s published withdrawal of proposed rule 64-


4.003 which addressed the biennial renewal requirements for 


D.O.’s.  Accordingly, Baywood’s challenge to proposed rule 64-


4.003 is moot. 


53.  To the extent Baywood faults the remaining proposed 


rules for failing to include mention of the renewal fee, the 


undersigned notes that the Department will have at least two 
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years to determine the appropriate amount of the renewal fee.  


In doing so, the Department will be required to take into 


consideration the cost of administering the Act during that 


period, as well as the amount of revenue received from the 


initial application fees.   


54.  Baywood’s challenge to the proposed rules based upon 


the absence of the biennial renewal fee amount is rejected, 


since approved D.O.’s will have the option to renew their D.O. 


approval or not, once the amount of the renewal fee is 


determined and announced by the Department. 


F.  Application Evaluation and Scoring 


55.  Proposed rule 64-4.002(2) lists the seven statutory 


criteria that an applicant must demonstrate to become a 


dispensing organization: 


• the technical and technological ability to 


cultivate and produce low-THC cannabis;  


 


• the ability to secure the premises, 


resources, and personnel necessary to 


operate as a dispensing organization;  


 


• the ability to maintain accountability of 


all raw materials, finished products, and 


any byproducts to prevent diversion or 


unlawful access to or possession of these 


substances;  


 


• an infrastructure reasonably located to 


dispense low-THC cannabis to registered 


patients statewide or regionally as 


determined by the department;  
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• the financial ability to maintain 


operations for the duration of the two-


year approval cycle; 


 


• that all owners and managers have been 


fingerprinted and have successfully passed 


a level 2 background screening pursuant to 


section 435.04, Florida Statutes; and  


 


• the employment of a medical director who 


is a physician licensed under chapter 458 


or chapter 459, Florida Statutes, to 


supervise the dispensing organization’s 


activities. 


See § 381.986(5)(b), Fla. Stat.  These criteria are carried over 


into the dispensing organization application incorporated into 


the rule in the form of five categories and subcategories 


developed during the negotiated rulemaking sessions. 


56.  The rule also lists for most statutory criteria 


numerous “items,” also developed in part by the negotiated 


rulemaking committee, which will help the Department assess each 


applicant’s ability to meet the statutory criteria.  The 


application reiterates these items under the five categories and 


the subcategories.  For example, the rule, under the statutory 


criterion “technical and technological ability to cultivate and 


produce low-THC cannabis,” lists “experience cultivating 


cannabis,” “experience cultivating in Florida plants not native 


to Florida,” and “experience cultivating plants for human 


consumption such as food or medicine products” as some of the 


items.  The application repeats these three items under the 







27 


 


“cultivation” category (worth 30 percent of the applicant’s 


score), and the “technical ability” subcategory (worth 25 


percent of the cultivation score).  As expressly provided in the 


application, the application is organized differently than the 


rule because the application is based on the scoring system the 


Department will use to evaluate applications.  But the 


application nevertheless covers and cites to all seven criteria 


from the statute and every item in the rule. 


57.  Every applicant is required to address each of the 


items, as provided in rule 64-4.002(2), even if just to state 


that, for example, it has no experience or knowledge in a given 


area.  As stated in the application, however, having knowledge 


or experience relating to these items “is not mandatory but is 


designed to elicit information” that will help the Department 


select the most qualified dispensing organizations from the pool 


of applications. 


58.  Baywood contends that the rule and application 


conflict as to whether addressing each item is mandatory.  


Baywood also contends that rule 64-4.002(2) and the application 


fail to set forth the required level of experience or knowledge 


relating to each item.  Finally, Baywood contends that the 


incorporated application scorecard fails to disclose what 


percentage of an applicant’s score corresponds with each item.  
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59.  Baywood’s contention as to each point is rejected.  


First, the rule and application do not conflict, as the former 


unambiguously requires applicants to address each item and the 


latter unambiguously repeats this requirement, stating that the 


applicant is required to provide the Department with all items 


listed, and informs applicants that it is not mandatory to have 


knowledge of and experience with each item. 


60.  Second, there is no required minimum level of 


experience or knowledge for any item.  As provided in the 


application, a description of the items is mandatory, but an 


applicant need not possess each item in its experience or 


operation.  Thus, each applicant is competing with other 


applicants, not with any mandatory minimum criteria set by the 


Department.  In fact, to make any of the items mandatory would 


exceed the Department’s authority under the Act, as only the 


basic elements, such as “cultivation,” are listed in the Act.  


See also Costa, DOAH Case  No. 14-4296RP, ¶ 81 (concluding that 


imposing mandatory qualifications not specified in Act 


impermissibly modifies or enlarges Act). 


61.  Third, there is no percentage score assigned to every 


single item in the application (only the categories and 


subcategories are assigned percentages); the items are not 


weighted, but are simply things each applicant must address to 


demonstrate its knowledge of and experience in an area.  This 
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will allow the Department to evaluate the applicant against 


other applicants in predictable areas and will inform the 


applicant as to what the Department is looking for.  The 


decision not to assign weights or percentages to items (as 


opposed to categories and subcategories) was made by the 


negotiated rulemaking committee, whose grower members believed 


the Department’s expectations as to how applications would be 


evaluated were made clear in the rule and application.  In 


developing this evaluation system, the Department was guided by 


the Prior Final Order, which concluded that the Act required the 


Department to undertake a comparative, qualitative review of 


each applicant.  Costa, DOAH Case No. 14-4296RP ¶¶ 84-87. 


G.  Inspection and License Revocation 


62.  The Act expressly requires an “approved dispensing 


organization [to] maintain compliance with the criteria 


demonstrated for selection and approval . . . at all times.”  


§ 381.986(6), Fla. Stat. 


63.  Proposed rule 64-4.004 provides that the Department 


“shall” revoke a D.O.’s approval if the D.O. “[c]ultivates low-


THC cannabis before obtaining Department authorization” or 


“[k]nowingly dispenses Derivative Product to an individual other 


than a qualified patient or a qualified patient’s legal 


representative without noticing the department and taking 


appropriate corrective action.”  That rule also provides that 
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the Department “may” revoke approval if any of four other events 


occurs and is not corrected within the applicable cure period 


specified in the rule — for example, if a dispensing 


organization fails “to comply with the requirements in [the Act 


or the rules]” or fails “to implement the policies and 


procedures or comply with the statements provided to the 


department with the original or renewal application” and does 


not correct the failure within 30 calendar days after 


notification. 


64.  Proposed rule 64-4.005 provides in part that 


submission of an application constitutes permission for entry by 


the Department at any reasonable time during the approval or 


renewal process into any D.O. facility to inspect any portion of 


the facility, review the records required by the Act or the 


rules, and identify samples of any low-THC cannabis for 


laboratory analysis.  That rule also provides that if, during an 


inspection, the Department identifies a violation of the Act or 


the rules, the D.O. must notify the Department in writing within 


20 calendar days after receipt of written notice of the 


violation what corrective action was taken and when. 


65.  Baywood contends rule 64-4.004 fails to include any 


standards or protocol for violation correction or license 


revocation, allows the Department to revoke a license “based on 


a whim,” and fails to include a revocation appeal mechanism.  
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Baywood contends rule 64-4.005 fails to include any parameters 


or criteria for inspections, leaving D.O.’s to wonder what will 


be inspected, what testing protocols will be used, and against 


what standards their facilities will be measured; fails to 


specify what records a D.O. must keep; and fails to provide an 


appeal process. 


66.  The Department, interpreting a statute the Department 


is charged with implementing, believes section 381.986(6) 


obligates the Department to monitor each dispensing 


organization’s compliance with the Act and that proposed rules 


64-4.004 and -.005 implement that statutory provision.  The 


Department is confident that these rules, which were developed 


by a negotiated rulemaking committee that included five grower 


members, clearly delineate what a D.O. is expected to do and 


what the repercussions of failing to comply are.  Indeed, the 


negotiated rulemaking committee discussed the rules’ inspection 


and revocation provisions in great detail, and the grower 


members’ concerns, in particular, were a factor in drafting 


those provisions. 


67.  For example, if the Department identified samples of 


product for laboratory analysis, those samples would be required 


to meet the Act’s requirements for low-THC cannabis, which is 


defined in part as containing “0.8 percent or less of 


tetrahydrocannabinol and more than 10 percent of cannabidiol 







32 


 


weight for weight.”  § 381.986(1)(b), Fla. Stat.  And if a D.O. 


failed to comply with this standard and did not correct the 


failure within the cure period delineated in the rule, the 


Department could initiate the revocation process.  


68.  By the same token, a license may be revoked upon a 


D.O.’s failure to implement the policies and procedures or 


comply with the statements provided to the Department in the 


D.O.’s application.  Clearly, a D.O. would look to its own 


approved application to determine what policies, procedures, and 


statements it needs to comply with to avoid revocation on such 


grounds. 


CONCLUSIONS OF LAW 


69.  The Division of Administrative Hearings has 


jurisdiction over the subject matter and the parties hereto 


pursuant to sections 120.56, 120.569, and 120.57(1), Florida 


Statutes.  Jurisdiction attaches when a person who is 


substantially affected by an agency’s rule claims that it is an 


invalid exercise of delegated legislative authority.  


V.  Baywood’s Standing 


70.  As noted, the Act sets forth three threshold 


requirements for D.O. applicants:  (1) the applicant must 


possess a valid certificate issued by the Florida Department of 


Agriculture and Consumer Services that is issued for the 


cultivation of more than 400,000 plants; (2) the applicant must 
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be operated by a nurseryman as defined in section 581.011, 


Florida Statutes; and (3) the applicant must have been operated 


as a registered nursery in Florida for at least 30 continuous 


years.  § 381.986(5)(b)1., Fla. Stat.  


71.  It is undisputed, however, that on March 24, 2015, the 


day Baywood filed its Petition, Baywood was missing one of the 


statutory “three threshold prerequisites”:  it did not possess a 


valid certificate issued by DACS for the cultivation of more 


than 400,000 plants.  Thus, according to the Department, on 


March 24, 2015, Baywood could not be a D.O. as a matter of law, 


and therefore lacks standing to maintain this challenge. 


72.  Section 120.56, Florida Statutes, establishes both the 


jurisdictional deadline for filing a rule challenge petition and 


who has standing to file that petition — that is, only a party 


that is “substantially affected” by the proposed rules.  


§ 120.56(1)(a), Fla. Stat. 


73.  To establish that it is “substantially affected,” a 


party must show (1) that the rule or policy will result in a 


real or immediate injury in fact and (2) that the alleged 


interest is within the zone of interest to be protected or 


regulated.  Off. of Ins. Reg. & Fin. Servs. Comm’n v. Secure 


Enters., L.L.C., 124 So. 3d 332, 336 (Fla. 1st DCA 2013).  A 


“real or immediate injury in fact” does not include an injury 


that is abstract, conjectural, speculative, or hypothetical.  
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See Vill. Park Mobile Home Ass’n, Inc. v. State of Fla., Dep’t 


of Bus. Reg., 506 So. 2d 426, 433 (Fla. 1st DCA 1987).  Rather, 


a rule challenge petitioner must allege that it has sustained or 


is immediately in danger of sustaining some direct injury as a 


result of the challenged official conduct.  Id.  Stated 


differently, the petitioner’s allegations must be of sufficient 


immediacy and reality to confer standing.  Id. (citing Fla. 


Dep’t of Offender Rehab. v. Jerry, 353 So. 2d 1230, 1236 (Fla. 


1st DCA 1978) (disapproved on other grounds by Fla. Home 


Builders Ass’n v. Dep’t of Labor & Emp. Sec., 412 So. 2d 351 


(Fla. 1982))). 


74.  Without question, standing and the timely filing of a 


petition are jurisdictional.  See State of Fla., Dep’t of Health 


& Rehab. Servs. v. Alice P., 367 So. 2d 1045, 1052-53 (Fla. 1st 


DCA 1979); see also Abbott Labs. v. Mylan Pharm., Inc., 15 


So. 3d 642, 651 n.2 (Fla. 1st DCA 2009).   


75.  The Department strenuously argues that a petitioner 


must have standing during the window in which a petition may be 


filed, and that the lack of such standing is fatal to a rule 


challenge.  Citing, Alice P., 367 So. 2d at 1053 (“Failure to 


file a valid petition or request within that . . . period is 


grounds for dismissal upon proper motion directed to 


jurisdiction.”).  Here, the Department argues that Baywood must 


have met the statutory “three threshold prerequisites” by no 
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later than March 24, 2015, the day Baywood filed its petition, 


and that since it did not, the Division lacks jurisdiction to 


entertain the instant challenge. 


76.  Alice P. involved a challenge to the Florida 


Department of Health and Rehabilitative Services’ adoption of 


rules concerning abortion funding.  367 So. 2d at 1048.  The 


Alice P. court held that because Alice P. was not pregnant at 


the time of filing her challenge petition and because her 


chances or intentions of getting pregnant again were based on 


speculation and conjecture, she could not demonstrate any “real 


and immediate injury” necessary to make her a “substantially 


affected party” as required by section 120.56(1)(a), Florida 


Statutes.  


77.  Citing Alice P., the Department concludes Baywood is 


not a “substantially affected” party because it did not possess 


a certificate of nursery registration for the cultivation of 


more than 400,000 plants on the date it filed its rule challenge 


petition.  In other words, as the Department put it at final 


hearing, Baywood was not “pregnant” when its petition was filed. 


78.  The Alice P. court relied on Florida Department of 


Offender Rehabilitation v. Jerry, 353 So. 2d 1230 (Fla. 1st 


DCA), cert. denied, 359 So. 2d 1215 (Fla. 1978).  Jerry, like 


Alice P., hinged in part on the future actions or intentions of 


the petitioning party.  In Jerry, an inmate filed a petition 
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challenging a prison rule streamlining procedures for fact 


finding by prison officials of alleged inmate offenses.  Id. at 


1230-1231.  The inmate, Jerry, had been found guilty of an 


assault on another inmate and, by the time Jerry filed his 


petition challenging the rule, Jerry had already served his 


penalty.  Id. at 1235. 


79.  The First District Court of Appeal held that Jerry 


lacked standing because he could not demonstrate an injury of 


“sufficient immediacy and reality.”  Id. at 1232, 1235 (“[Jerry] 


failed to demonstrate, either at the time his petition for 


administrative relief was filed or at the time of the hearing, 


that he was then serving disciplinary confinement or that his 


existing prison sentence had been subjected to loss of gain-


time.”) (emphasis added).  Just as the Alice P. court found the 


odds of a future pregnancy too speculative, the Jerry court 


declined to presume that Jerry would again violate the rules and 


commit another assault.  Id. at 1236. 


80.  Jerry and Alice P. dictate that a rule challenger 


cannot be “substantially affected” if he or she was previously 


injured by the challenged rule but is no longer so affected at 


the time of the rule challenge and is unlikely to be affected in 


the future.   


81.  The circumstances presented in Jerry and Alice P. are 


the converse of the facts presented in the matter sub judice.  
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In Jerry and Alice P., standing existed at some time prior to 


the filing of the rule challenges, but was subsequently lost, 


since no real and immediate “injury in fact” remained by the 


time of hearing.  Here, Baywood may not have met all three 


statutory prerequisites to apply for D.O. approval when it filed 


its rule challenge petition.  However, by the time of hearing 


DACS had issued Baywood a Certificate of Nursery Registration to 


cultivate more than 400,000 plants, thereby rendering Baywood 


eligible to apply for D.O. approval.
5/
 


82.  Access to a rule challenge is a forward-looking 


concept,
6/
 not to be confused with prevailing on the merits.  


Guardian Interlock, Inc. v. Dep’t. of High. Saf. & Motor Veh., 


Case No. 13-3685RX (Fla. DOAH Jan. 10, 2014), ¶ 152.  As 


observed by Judge Meale in Guardian, in “substantial interest” 


cases, the question is whether, at the outset, the party’s 


substantial interests “could be” affected by the proposed agency 


action, St. John's Riverkeeper, Inc. v. St. Johns River Water 


Management District, 54 So. 3d 1051, 1054 (Fla. 5th DCA 2011) 


(citing Peace River/Manasota Regional Water Supply Authority v. 


IMC Phosphates Co., 18 So. 3d 1079, 1084 (Fla. 2d DCA 2009)), or 


whether, at the outset, the party’s substantial interests “could 


reasonably be affected by the proposed activities.”  Palm Beach 


Cnty. Envtl. Coal. v. Dep't of Envtl. Prot., 14 So. 3d 1076, 


1078 (Fla. 4th DCA 2009) (citing Peace River/Manasota, at 1084). 
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83.  Unlike the petitioners in Alice P. and Jerry, the 


potential adverse impact on Baywood imposed by the Proposed 


Rules create more than a sufficient probability that Baywood 


will suffer real and immediate injury regardless of the status 


of Baywood’s nursery registration when it filed its Petition.  


At hearing Baywood established that it intends to apply for D.O. 


approval and that it currently meets all statutory criteria to 


be able to do so once the Department adopts final rules.   


84.  Baywood’s future application will be approved or 


denied by the Department in accordance with the rules under 


challenge.  In essence, Baywood will be vying for a one-time 


opportunity to obtain one of five coveted, exclusive, and 


potentially very valuable D.O. franchises to be awarded by the 


Department.  Since the approval or denial of its application 


will “substantially affect” Baywood, Baywood has established its 


standing to maintain this challenge.  Bio-Med. Applications of 


Ocala v. Off. of Cmty. Med. Facilities, 374 So. 2d 88 (Fla. 1st 


DCA 1979). 


VI.  Burden of Proof and Applicable Legal Standards 


85.  The party challenging a proposed agency rule has the 


burden of going forward.  The agency then has the burden to 


prove by a preponderance of the evidence that the proposed rule 


is not an invalid exercise of delegated legislative authority as 


to the objections raised.  § 120.56(2)(a), Fla. Stat.  When any 
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substantially affected person seeks a determination of the 


invalidity of a proposed rule pursuant to section 120.56(2), the 


proposed rule is not presumed to be valid or invalid.  


§ 120.56(2)(b), Fla. Stat. 


86.  A petitioner satisfies its burden of going forward by 


establishing a factual basis for the objections to the proposed 


rule.  See St. Johns River Water Mgmt. Dist. v. Consol.-Tomoka 


Land Co., 717 So. 2d 72, 76 (Fla. 1st DCA 1998) (superseded on 


other grounds by chapter 99-379, §§ 2, 3, Laws of Fla.).  This 


requires the petitioner to offer more than mere conclusions or 


allegations that a rule is arbitrary or capricious or is an 


invalid exercise of delegated legislative authority in some 


other way.  See Combs Oil Co. v. Dep’t of Fin. Servs., Div. of 


State Fire Marshall, Case No. 11-3627RP, ¶ 14 (Fla. DOAH Mar. 9, 


2012).  Rather, the petitioner must offer expert testimony, 


documentary evidence, or other competent evidence — otherwise, 


the petitioner’s objections amount to nothing more than 


conjecture and speculation.  Id.  Only after the petitioner has 


met its burden of going forward does the burden shift to the 


agency to demonstrate by a preponderance of the evidence that 


the proposed rule is not an invalid exercise of delegated 


legislative authority as to the objections raised.  


§ 120.56(2)(a), Fla. Stat. 
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87.  Section 120.52(8) defines what constitutes an “invalid 


exercise of delegated legislative authority”: 


(8)  “Invalid exercise of delegated 


legislative authority” means action that 


goes beyond the powers, functions, and 


duties delegated by the Legislature.  A 


proposed or existing rule is an invalid 


exercise of delegated legislative authority 


if any one of the following applies: 


 


(a)  The agency has materially failed to 


follow the applicable rulemaking procedures 


or requirements set forth in this chapter; 


 


(b)  The agency has exceeded its grant of 


rulemaking authority, citation to which is 


required by s. 120.54(3)(a)1.; 


 


(c)  The rule enlarges, modifies, or 


contravenes the specific provisions of law 


implemented, citation to which is required 


by s. 120.54(3)(a)1.; 


 


(d)  The rule is vague, fails to establish 


adequate standards for agency decisions, or 


vests unbridled discretion in the agency; 


 


(e)  The rule is arbitrary or capricious.  A 


rule is arbitrary if it is not supported by 


logic or the necessary facts; a rule is 


capricious if it is adopted without thought 


or reason or is irrational; or 


 


(f)  The rule imposes regulatory costs on 


the regulated person, county, or city which 


could be reduced by the adoption of less 


costly alternatives that substantially 


accomplish the statutory objectives. 


 


A grant of rulemaking authority is necessary 


but not sufficient to allow an agency to 


adopt a rule; a specific law to be 


implemented is also required.  An agency may 


adopt only rules that implement or interpret 


the specific powers and duties granted by 



http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
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the enabling statute.  No agency shall have 


authority to adopt a rule only because it is 


reasonably related to the purpose of the 


enabling legislation and is not arbitrary 


and capricious or is within the agency’s 


class of powers and duties, nor shall an 


agency have the authority to implement 


statutory provisions setting forth general 


legislative intent or policy.  Statutory 


language granting rulemaking authority or 


generally describing the powers and 


functions of an agency shall be construed to 


extend no further than implementing or 


interpreting the specific powers and duties 


conferred by the enabling statute. 


 


88.  The Department's interpretation of section 381.986, a 


statute it is charged with administering, is entitled to great 


deference.  Verizon Fla., Inc. v. Jacobs, 810 So. 2d 906, 908 


(Fla. 2002); Bellsouth Telecomms., Inc. v. Johnson, 708 So. 2d 


594, 596 (Fla. 1998).  The deference to an agency interpretation 


of a statute it is charged with enforcing applies even if other 


interpretations or alternatives exist.  Atl. Shores Resort v. 


507 S. St. Corp., 937 So. 2d 1239, 1245 (Fla. 3d DCA 2006); 


Miles v. Fla. A & M Univ., 813 So. 2d 242, 245 (Fla. 1st DCA 


2002); Int. Improv. Tr. Fd. v. Levy, 656 So. 2d 1359, 1364 


(Fla. 1st DCA 1995).  When an agency committed with authority to 


implement a statute construes the statute in a permissible way, 


that interpretation must be sustained even though another 


interpretation may be possible or even, in the view of some, 


preferable.  Humhosco, Inc. v. Dep’t of Health and Rehab. Svcs., 


476 So. 2d 258, 261 (Fla. 1st DCA 1985). 
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89.  Historically, courts have given deference to agencies 


based on agency expertise in the areas regulated.  See, e.g., 


Wallace Corp. v. City of Miami Beach, 793 So. 2d 1134 (Fla. 1st 


DCA 2001) (noting that an agency’s construction of a statute it 


is given power to administer will not be overturned unless 


clearly erroneous).  Traditionally, agencies generally have more 


expertise in a specific area they are charged with overseeing, 


and courts have noted the benefit of the agency’s technical 


and/or practical experience in its field.  Rizov v. Bd. of 


Prof’l Eng’rs, 979 So. 2d 979 (Fla. 3d DCA 2008). 


90.  Stated otherwise, an agency is accorded broad 


discretion and deference in the interpretation of the statutes 


which it administers, and an agency's interpretation should be 


upheld when it is within a range of permissible interpretations 


and unless it is clearly erroneous.  Pan Am. World Airways, Inc. 


v. Fla. Pub. Serv. Comm’n, 427 So. 2d 716 (Fla. 1983); see also 


Bd. of Podiatric Med. v. Fla. Med. Ass’n, 779 So. 2d 658, 660 


(Fla. 1st DCA 2001).   


91.  Notwithstanding the deference owed to the Department’s 


interpretation of section 381.986, it has no authority as a 


matter of law to further limit a statutory term beyond its plain 


meaning.  Courts employ a fundamental precept arising from the 


separation of powers doctrine that an agency may not redefine 


statutory terms to modify the meaning of a statute.  See Campus 
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Commc'ns, Inc. v. Dep't of Rev., 473 So. 2d 1290 (Fla. 1985) 


(department rule defining "newspaper" for purposes of a 


statutory sales tax exemption invalid for adding criteria to 


statute); see also State, Dep’t of Bus. Reg. v. Salvation Ltd. 


Inc., 452 So. 2d 65 (Fla. 1st DCA 1984) (providing that a rule 


which added a fifth criterion that meals must be prepared and 


cooked on the premises to the existing statutory criteria for a 


special restaurant beverage license “enlarged upon the statutory 


criteria and, thus, exceeded the ‘yardstick’ laid down by the 


legislature”); Pedersen v. Green, 105 So. 2d 1 (Fla. 1958) 


(where statute excepted “feed” from sales tax, agency cannot 


adopt rule limiting exemption to feed for animals kept for 


agricultural purposes thereby excluding feed for zoo animals).  


Nor may an agency apply a construction which conflicts with the 


plain language of the statute.  Holly v. Auld, 450 So. 2d 217, 


219 (Fla. 1984) (citing A.R. Douglass, Inc. v. McRainey, 102 


Fla. 1141, 1144, 137 So. 157, 159 (1931)). 


VII.  The Merits of Baywood’s Challenge 


92.  An agency is empowered to adopt rules where there is 


both (1) a statutory grant of rulemaking authority, or statutory 


language explicitly authorizing or requiring the agency to adopt 


rules, and (2) a specific law to be implemented.  Whiley v. 


Scott, 79 So. 3d 702, 710 (Fla. 2011).  The Legislature 


delegates rulemaking authority to agencies because agencies 
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generally have expertise in the particular area for which they 


are given oversight.  Id. 


93.  Section 381.986 embodies both the statutory authority 


for and the law implemented by the Proposed Rules.  Section 


381.986 states, in pertinent part: 


(5)  DUTIES OF THE DEPARTMENT.—By January 1, 


2015, the department shall: 


 


(a)  Create a secure, electronic, and online 


compassionate use registry for the 


registration of physicians and patients as 


provided under this section.  The registry 


must be accessible to law enforcement 


agencies and to a dispensing organization in 


order to verify patient authorization for 


low-THC cannabis and record the low-THC 


cannabis dispensed.  The registry must 


prevent an active registration of a patient 


by multiple physicians. 


 


(b)  Authorize the establishment of five 


dispensing organizations to ensure 


reasonable statewide accessibility and 


availability as necessary for patients 


registered in the compassionate use registry 


and who are ordered low-THC cannabis under 


this section, one in each of the following 


regions:  northwest Florida, northeast 


Florida, central Florida, southeast Florida, 


and southwest Florida.  The department shall 


develop an application form and impose an 


initial application and biennial renewal fee 


that is sufficient to cover the costs of 


administering this section.  An applicant 


for approval as a dispensing organization 


must be able to demonstrate: 


 


1.  The technical and technological ability 


to cultivate and produce low-THC cannabis.  


The applicant must possess a valid 


certificate of registration issued by the 


Department of Agriculture and Consumer 
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Services pursuant to s. 581.131 that is 


issued for the cultivation of more than 


400,000 plants, be operated by a nurseryman 


as defined in s. 581.011, and have been 


operated as a registered nursery in this 


state for at least 30 continuous years. 


 


2.  The ability to secure the premises, 


resources, and personnel necessary to 


operate as a dispensing organization. 


 


3.  The ability to maintain accountability 


of all raw materials, finished products, and 


any byproducts to prevent diversion or 


unlawful access to or possession of these 


substances. 


 


4.  An infrastructure reasonably located to 


dispense low-THC cannabis to registered 


patients statewide or regionally as 


determined by the department. 


 


5.  The financial ability to maintain 


operations for the duration of the 2-year 


approval cycle, including the provision of 


certified financials to the department.  


Upon approval, the applicant must post a 


$5 million performance bond. 


 


6.  That all owners and managers have been 


fingerprinted and have successfully passed a 


level 2 background screening pursuant to 


s. 435.04. 


 


7.  The employment of a medical director who 


is a physician licensed under chapter 458 or 


chapter 459 to supervise the activities of 


the dispensing organization. 


 


(c)  Monitor physician registration and 


ordering of low-THC cannabis for ordering 


practices that could facilitate unlawful 


diversion or misuse of low-THC cannabis and 


take disciplinary action as indicated. 


 


(d)  Adopt rules necessary to implement this 


section. 



http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.131.html

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.011.html

http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0435/Sections/0435.04.html
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(6)  DISPENSING ORGANIZATION.—An approved 


dispensing organization shall maintain 


compliance with the criteria demonstrated 


for selection and approval as a dispensing 


organization under subsection (5) at all 


times.  Before dispensing low-THC cannabis 


to a qualified patient, the dispensing 


organization shall verify that the patient 


has an active registration in the 


compassionate use registry, the order 


presented matches the order contents as 


recorded in the registry, and the order has 


not already been filled.  Upon dispensing 


the low-THC cannabis, the dispensing 


organization shall record in the registry 


the date, time, quantity, and form of low-


THC cannabis dispensed. 


 


A.  The Negotiated Rulemaking Process 


94.  Baywood relies in large part on allegations relating 


to the negotiated rulemaking process to support this rule 


challenge.  More specifically, Baywood challenges the selection 


and composition of the negotiated rulemaking committee, the 


negotiated rulemaking process, and Baywood’s and Master Growers’ 


alleged exclusion from the negotiated rulemaking process. 


95.  In section 120.54, the Florida Legislature set forth 


detailed parameters for the agency rulemaking process.  Included 


within section 120.54 is the option for an agency to use the 


“negotiated rulemaking” process in promulgating rules.  Section 


120.54(2) provides in relevant part: 


(d)1.  An agency may use negotiated 


rulemaking in developing and adopting rules.  


The agency should consider the use of 


negotiated rulemaking when complex rules are 


being drafted or strong opposition to the 
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rules is anticipated.  The agency should 


consider, but is not limited to considering, 


whether a balanced committee of interested 


persons who will negotiate in good faith can 


be assembled, whether the agency is willing 


to support the work of the negotiating 


committee, and whether the agency can use 


the group consensus as the basis for its 


proposed rule.  Negotiated rulemaking uses a 


committee of designated representatives to 


draft a mutually acceptable proposed rule. 


 


2.  An agency that chooses to use the 


negotiated rulemaking process described in 


this paragraph shall publish in the Florida 


Administrative Register a notice of 


negotiated rulemaking that includes a 


listing of the representative groups that 


will be invited to participate in the 


negotiated rulemaking process.  Any person 


who believes that his or her interest is not 


adequately represented may apply to 


participate within 30 days after publication 


of the notice.  All meetings of the 


negotiating committee shall be noticed and 


open to the public pursuant to the 


provisions of this chapter.  The negotiating 


committee shall be chaired by a neutral 


facilitator or mediator. 


 


3.  The agency’s decision to use negotiated 


rulemaking, its selection of the 


representative groups, and approval or 


denial of an application to participate in 


the negotiated rulemaking process are not 


agency action.  Nothing in this subparagraph 


is intended to affect the rights of an 


affected person to challenge a proposed rule 


developed under this paragraph in accordance 


with s. 120.56(2). 


 


96.  The statute’s plain language addressing negotiated 


rulemaking unequivocally evidences the Legislature’s intent that 


the selection and composition of a negotiated rulemaking 



http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.56.html
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committee, the negotiated rulemaking process, and a party’s 


exclusion from the negotiated rulemaking process cannot be 


grounds for challenging or invalidating a proposed rule.  This 


intent is underscored by the legislative history behind the 


enactment of the “not agency action” language, which reads: 


The amendment to s. 120.54(2)(d), F.S., 1996 


Supp., creates a new paragraph 3.  It 


clarifies that an agency’s decision to 


utilize negotiated rulemaking, its selection 


of representative groups, and its approval 


or denial of applications to participate in 


the negotiated rulemaking process are not 


actions that constitute “agency action.”  


Agency action normally may be challenged in 


the DOAH and, upon appeal, to the District 


Court of Appeal.  The clarification that 


these types of determinations in the 


negotiated rulemaking process are not agency 


action restricts the ability to challenge 


those determinations, but persons still may 


challenge a proposed rule.  The amendment is 


in keeping with the standard used for 


mediation under the act.  


Ch. 97-176, Laws of Fla., Sen. Staff Analysis & Economic Impact 


Statement at 8 (emphasis added). 


97.  The Administrative Procedure Act delineates detailed, 


specific requirements for rulemaking, which is “a complex 


process, but . . . also a flexible one with room for agency 


discretion.”  Whiley v. Scott, supra at 720 (citing Patricia A. 


Dore, Access to Florida Administrative Proceedings, 13 Fla. St. 


U.L. Rev. 965, 988-1018 (1986)).  While chapter 120 includes 


numerous provisions agencies are required to comply with, such 
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as providing notice, holding public hearings, and publishing and 


filing proposed rules, that chapter “establishes no particular 


procedure to be followed by an agency during the original 


drafting of the proposed rule.”  Id. at 721-23 (detailing 


chapter 120’s discretionary and required rulemaking procedures).  


Put differently, the Legislature has not imposed any specific 


requirements that an agency must comply with when drafting a 


proposed rule — including when that drafting derives from the 


negotiated rulemaking process.  The resulting rule must, of 


course, be a valid exercise of delegated legislative authority; 


for example, the rule may not enlarge the law implemented, be 


vague, or be arbitrary or capricious.  See § 120.52(8), Fla. 


Stat.  But the agency has considerable discretion in how it 


drafts the rule, and a discretionary process like negotiated 


rulemaking is not one that imposes “rulemaking procedures or 


requirements” that an agency must follow to avoid invalidly 


exercising its delegated legislative authority.  See Whiley, Id. 


at 721 (noting that under section 120.54, Florida Statutes, 


agency may choose to develop proposed rule on its own, may 


choose to hold a public workshop, or may choose to utilize 


negotiated rulemaking).  


98.  Baywood asserts that the Department failed to follow 


the applicable rulemaking procedures or requirements mandated by 


section 120.54.  Specifically, Baywood contends that the 
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Department failed to convene a “balanced” committee, and that 


the members of the committee failed to adequately represent the 


interests of all other stakeholders in the formulation of the 


Proposed Rules. 


99.  Section 120.56(1)(c) provides in relevant part: 


The failure of an agency to follow the 


applicable rulemaking procedures or 


requirements set forth in this chapter shall 


be presumed to be material; however, the 


agency may rebut this presumption by showing 


that the substantial interests of the 


petitioner and the fairness of the 


proceedings have not been impaired. 


100.  At hearing, Baywood did not establish that the 


Department failed to follow the applicable rulemaking procedures 


required by chapter 120, including the manner in which it 


utilized the negotiated rulemaking process.  To the contrary, 


the evidence established that the Department considered whether 


a balanced committee could be assembled, and indeed did assemble 


such a committee.  See § 120.54(2)(d), Fla. Stat.  The 


Department worked to support the committee and used the 


committee consensus as the basis for the Proposed Rules.  See 


Id.  The Department published the required notice of negotiated 


rulemaking and of committee meetings, and the meetings were 


chaired by a neutral mediator.  See Id.  The negotiated 


rulemaking committee the Department selected was balanced and 


composed of a diverse group of stakeholders with wide-ranging 
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experience and expertise, including persons representing the 


interests of nurseries like Baywood.
7/
  Over the course of some 


26 hours the negotiated rulemaking committee conducted a 


reasoned, thoughtful, rational rulemaking process and helped 


develop a similarly reasoned, thoughtful regulatory framework 


for implementing the Act. 


B.  Definitions 


101.  The definitions provided in rule 64-4.001 are more 


than sufficient to allow applicants to know how to comply with 


the rules.  The definitions were developed with input from 


negotiated rulemaking committee members representing potential 


applicants and do not leave any doubt as to the meaning of any 


term used in the rules.  


102.  The terms “operator,” “contractual agent” and 


“inspection” do not require definition, as in this context their 


plain English meaning applies and is sufficient to enable 


applicants to understand what the rules mean and require.  These 


terms of common usage are not vague, nor do they fail to 


establish adequate standards for the Department’s decisions or 


vest unbridled discretion in the Department.
8/
  


C.  The Application Fee 


103.  Baywood asserts that with the potential for 99 


applications for D.O. approval the Department is obligated to 


adjust the proposed fee to a more reasonable amount that 







52 


 


accurately reflects the “exact number” of actual applicants.  


Baywood also posits that the members of the rulemaking 


committee, some of whom represent some of the largest nurseries 


in Florida, wanted to ensure that the initial application fee 


was “robust” enough to eliminate other nursery competition for 


D.O. approval in their region.  Finally, Baywood argues that 


upon request, an applicant’s application fee should be 


refundable. 


104.  Baywood has failed to offer any persuasive evidence 


that the $60,036 application fee is an invalid exercise of 


delegated legislative authority.  The fee amount was determined 


by dividing the estimated costs of implementing section 381.986 


by the estimated number of D.O. applicants.  In point of fact, 


it is unknown how many applications for D.O. approval will be 


submitted to the Department, and therefore an estimate must be 


used. 


105.  Baywood did not offer any competent evidence that 


would render the Department’s estimate of 15 applicants 


unreasonable.  The mere fact that substantially more than 15 


nurseries may be eligible to apply does not invalidate the 


Department’s estimate.  Rather, the 15-applicant estimate 


developed at the negotiated rulemaking sessions is a reasonable, 


rational estimate based on sound input and should allow the 
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Department to recover its costs of administering the statute, as 


required by the Act. 


106.  Baywood presented no evidence to support its theory 


that grower members of the committee had nefarious intent in 


estimating the number of potential applicants in order to 


inflate the application fee. 


107.  As to the argument that application fees should be 


refundable, the Department does not have the statutory spending 


authority to refund the application fee, nor does the Act confer 


the power to refund fees.  Agencies are creatures of statute and 


have only those powers conferred on them by the Legislature.  


State of Fla., Dep’t of Envtl. Reg. v. Puckett Oil Co., 577 


So. 2d 988, 991 (Fla. 1st DCA 1991).  The Florida Constitution; 


chapter 215, Florida Statutes; and the rules implementing that 


chapter impose specific limitations on how an agency may spend 


its money, including that agencies may not spend – even to 


refund – money unless the expenditure is expressly authorized by 


the Legislature.  See, e.g., § 215.31, Fla. Stat. 


108.  Finally, Baywood waived any right to challenge this 


aspect of proposed rule 64-4.002, as Baywood failed to submit a 


lower cost regulatory alternative — which is a precondition to 


challenging the rule on the grounds relating to the regulatory 


costs imposed.  See § 120.541(1), Fla. Stat.; Fla. Bd. of Med. 


v. Fla. Acad. of Cosmetic Surg., Inc., 808 So. 2d 243, 258 (Fla. 
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1st DCA 2002) (superseded on other grounds by ch. 2003-94 


§§ land 3, Laws of Fla., as noted in Dep’t of Health v. Merritt, 


919 So. 2d 561, 564 (Fla. 1st DCA 2006)). 


D.  Certified Financial Statements 


109.  Baywood next argues that rule 64-4.002(2)(f)1. 


misinterprets the statutory requirement of certified financials, 


and therefore the rule violates section 120.52(8)(d)-(e).  


Specifically, Baywood contends that while the Act requires the 


submission of certified financials to the Department, the Act 


neither mandates exactly when the applicant or D.O. must submit 


those certified financials to the Department nor dictates how 


far back in time, if at all, the certified financials must date.  


According to Baywood, the plain meaning of the Act dictates that 


certified financials should be submitted two years after the 


D.O. has been in existence, because the Act states that 


certified financials must demonstrate an applicant’s ability to 


sustain two years of operation as a D.O.  For the reasons set 


forth below, Baywood’s arguments in this regard are unpersuasive 


and are rejected.   


110.  The requirement that applicants submit certified 


financials with their application is a reasonable, rational 


interpretation of a statute the Department is charged with 


implementing.  Section 381.986(5)(b)1. provides, 
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An applicant for approval as a dispensing 


organization must be able to demonstrate  


. . . [t]he financial ability to maintain 


operations for the duration of the 2-year 


approval cycle, including the provision of 


certified financials to the department.  


Upon approval, the applicant must post a 


$5 million performance bond. 


(Emphasis added).  The next subsection, titled “Dispensing 


Organization,” provides, “An approved dispensing organization 


shall maintain compliance with the criteria demonstrated for 


selection and approval as a dispensing organization under 


subsection (5) at all times.”  § 381.986(6), Fla. Stat. 


(emphasis added). 


111.  Contrary to Baywood’s interpretation of this 


provision, the only logical way to read the provision is as the 


Department does:  as requiring an applicant to, at the time of 


application, submit certified financials as part of 


demonstrating its financial ability to maintain operations for 


the two-year approval cycle if selected to be a D.O.  Here, the 


statute lists two items an applicant must furnish:  certified 


financials and a performance bond.  Significantly, the provision 


specifies that the performance bond must be posted “[u]pon 


approval” — but does not include that condition precedent “upon 


approval” when imposing the certified financials requirement.  


Under long-standing statutory construction principles, certified 


financials are not required to be furnished “upon approval,” but 
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at another time.  See S. Alliance for Clean Energy v. Graham, 


113 So. 3d 742, 749 (Fla. 2013) (construing statute by applying 


doctrines of negative implication and in pari materia). 


112.  The Department’s interpretation also comports with 


statutory construction principles by avoiding an absurd result.  


See Barber v. State, 988 So. 2d 1170, 1174 (Fla. 4th DCA 2008).  


It is logical to read the statute as requiring an applicant to 


submit certified financials with its application because that 


allows the applicant’s financial ability to be assessed; it 


would be absurd to construe the statute as requiring certified 


financials to be submitted only after an applicant is selected 


to become a D.O., particularly after two years of cultivating, 


processing, and dispensing product to qualified patients as 


Baywood asserts.  At that point, the Department would already 


have evaluated the company’s application, and any information 


revealed after-the-fact in certified financials would do nothing 


to help this assessment. 


113.  The Department has reasonably interpreted the Act to 


require certified financials to be submitted with the 


application.  The Department has no authority to omit that 


statutory requirement from the proposed rules. 


E.  The Performance Bond 


114.  The performance bond is intended to ensure the 


security of “performance” by a D.O.  The Department created the 
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performance bond form and its terms and conditions based largely 


upon the Prior Final Order.  Baywood argues that while the Act 


demands that applicants post a $5 million performance bond upon 


approval, the Act includes none of the specific terms and 


conditions created by the Department and included on the 


performance bond form. 


115.  By definition, a performance bond is designed to 


guarantee performance, and the performance bond required by the 


Act is no different from any other performance bond.  A 


performance bond is a contract in which one party (the surety) 


guarantees to another party (the obligee — here, the Department) 


that a third party (the principal — here, the D.O.) will 


complete the work under the bonded agreement.  See Shannon R. 


Ginn Constr. Co. v. Reliance Ins. Co., 51 F. Supp. 2d 1347, 1350 


(S.D. Fla. 1999); Am. Home Assurance Co. v. Larkin Gen. Hosp., 


Ltd., 593 So. 2d 195, 197, 198 (Fla. 1992).  As concluded in the 


Prior Final Order, by requiring a performance bond in the amount 


of $5 million, the Legislature unquestionably intended the bond 


to cover losses to cure a D.O.’s default and ensure complete 


performance of the license term obligation, including loss to 


patients whose needs may otherwise not be met.  Costa ¶ 111. 


116.  Finally, the Proposed Rules’ bond provisions comport 


with the Prior Final Order in that the new provisions assure 


performance by fulfilling approved application requirements and 
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not defaulting, as a performance bond would be expected to do.  


A bond that could be invoked only upon a D.O.’s license 


revocation, as Baywood believes is appropriate, would ignore the 


potential “significant delays in appointing a new dispensing 


organization and having it become operational” should a D.O. 


default and “dilute[] the purpose and effect of the required 


performance bond to the point that ‘performance’ is not being 


bonded.”  Costa, ¶¶ 65, 110. 


117.  A D.O. is not without recourse if it disagrees with 


the Department revoking the D.O.’s approval or invoking the 


bond:  such an event would be agency action, and the D.O. could 


pursue administrative review under chapter 120, Florida 


Statutes.  See e.g., § 120.569, Fla. Stat.  


118.  Here, too, Baywood essentially challenges the Act’s 


requirements, not the Proposed Rules’ requirements.  The Act 


expressly requires each approved dispensing organization to 


furnish a $5 million performance bond.  § 381.986(5)(b)5., Fla. 


Stat.  The Department has reasonably interpreted its statutory 


obligation and the Proposed Rules appropriately codify that 


statutory charge. 


F.  Inspection and License Revocation 


119.  Baywood challenges proposed rule 64-4.004 governing 


the revocation of D.O. approval, and proposed rule 64-4.005 


governing the inspection of D.O. facilities.  With respect to 
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proposed rule 64-4.004, Baywood asserts that it fails to set 


forth minimum thresholds and parameters for revocation, and as 


to both rules, Baywood faults them for failing to provide an 


appeal mechanism for challenging a failed inspection or 


revocation of D.O. approval. 


120.  Proposed rule 64-4.004 provides as follows: 


64-4.004 Revocation of Dispensing 


Organization Approval. 


 


(1)  The department shall revoke its 


approval of the Dispensing Organization if 


the Dispensing Organization does any of the 


following: 


 


(a)  Cultivates low-THC cannabis before 


obtaining department authorization; 


 


(b)  Knowingly dispenses Derivative Product 


to an individual other than a qualified 


patient or a qualified patient’s legal 


representative without noticing the 


department and taking appropriate corrective 


action; 


 


(2)  The department may revoke its approval 


of the Dispensing Organization if any of the 


following failures impact the accessibility, 


availability, or safety of the Derivative 


Product and are not corrected within 30 


calendar days after notification to the 


Dispensing Organization of the failure; 


 


(a)  Failure to comply with the requirements 


in Section 381.986, F.S., or this rule 


chapter; 


 


(b)  Failure to implement the policies and 


procedures or comply with the statements 


provided to the department with the original 


or renewal application; 
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(3)  The department may revoke its approval 


of the Dispensing Organization for failure 


to meet the following deadlines if failure 


is not corrected within 10 calendar days: 


 


(a)  Failure to seek Cultivation 


Authorization within 75 calendar days of 


application approval; or 


 


(b)  Failure to begin dispensing within 210 


calendar days of being granted the 


Cultivation Authorization requested in 


subsection 64-4.005(2), F.A.C. 


 


121.  As to proposed rule 64-4.005, Baywood contends that 


D.O.’s are unable to know against what standards exactly the 


Department is inspecting their facilities and against what 


measurable thresholds the facilities are being assessed.  


Baywood further argues that, for a given inspection of “any 


portion of the facility,” the Department has failed to set forth 


minimum thresholds for a passing inspection of each “portion of 


the facility.” 


122.  Proposed rule 64-4.005(1) provides that:  


Submission of an application for Dispensing 


Organization approval or renewal constitutes 


permission for entry by the department at 


any reasonable time during the approval or 


renewal process, into any Dispensing 


Organization facility to inspect any portion 


of the facility; review the records required 


pursuant to Section 381.986, F.S., or this 


chapter; and identify samples of any low-THC 


cannabis or Derivative Product for 


laboratory analysis, the results of which 


shall be forwarded to the department.  All 


inspectors shall follow the Dispensing 


Organization’s Visitation Protocol when 


conducting any inspection.   
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123.  At hearing, Baywood failed to present any persuasive 


evidence that proposed rules 64-4.004 and 64-4.005 are an 


invalid exercise of delegated legislative authority.  Rather, 


the undersigned finds that those rules appropriately implement 


the Act’s directive that a D.O. maintains compliance with the 


statutory criteria for selection at all times.  § 386.981(6), 


Fla. Stat.  The Department, therefore, needs a mechanism to 


determine whether such compliance is occurring and to take 


action if a failure to comply occurs. 


124.  Both of the above rules fairly and adequately inform 


D.O.’s of what is expected of them and what will happen if they 


fail to meet the Act’s and the rules’ requirements.  Rule 64-


4.005 unambiguously explains what may be inspected (any portion 


of the facility, the records required by the Act and the rules, 


and product) and what standards will be applied (the Department 


will inspect for violations of the Act or the rules).  And rule 


64-4.004 clearly delineates the circumstances under which a D.O. 


approval will or may be revoked and provides specific time 


periods for curing such a violation.  


125.  Finally, the Department has no authority under the 


Act to create a separate appeal process for challenging the 


revocation of D.O. approval or inspection failure.  Moreover, 


there is no need for the Department to create an appeal process 


for inspection failure or license revocation, as such a process 
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already is provided in chapter 120, which authorizes any 


licensee whose license has been revoked to challenge agency 


action. 


G.  Application Evaluation and Scoring 


126.  Baywood next claims that the application and 


scorecard forms and the corresponding portions of rule 64-4.002 


as drafted by the Department neglect to detail for applicants 


exactly how and by what methodology the Department will select 


the D.O. in each of the five regions.  Without any defined 


scoring or weighting mechanism, Baywood argues, it is unclear 


how the Department will objectively assess the total points 


awarded to applicants and within each category and subcategory 


on the scorecard in the scoring matrix. 


127.  The application form developed by the Department, 


incorporated by reference in proposed rule 64-4.002, assigns 


relative weight to the five major categories (cultivation, 


processing, dispensing, medical director, and financials), and 


within three of those categories (cultivation, processing, 


dispensing) subcategories are identified and assigned relative 


weights. 


128.  The weighting system clearly set forth in the 


application form sufficiently informs would-be applicants as to 


the relative importance of each category and subcategory.  The 


decision not to assign weights or percentages to individual 
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items (as opposed to categories and subcategories) was made by 


the negotiated rulemaking committee, is reasonable, and does not 


vest unbridled discretion in the Department.  The application 


form and scorecards, in conjunction with the proposed rule, 


adequately inform D.O. applicants as to criteria to be 


considered and comparatively evaluated among competing 


applicants.  In developing this evaluation system, the 


Department was guided by the Prior Final Order, which concluded 


that the Act required the Department to undertake a comparative, 


qualitative review of each applicant.  Costa, ¶¶ 84-87. 


H.  Biennial Renewal Fee 


129.  Finally, Baywood asserts that the failure to include 


renewal costs and fees in the proposed rules is in contravention 


of the Act, is arbitrary and capricious, and fails to establish 


adequate standards for agency decisions, vesting unbridled 


discretion in the Department regarding such fee.  According to 


Baywood, D.O. applicants are entitled to know the financial 


burden to be imposed by the renewal fee. 


130.  Baywood’s contention in this regard is rejected.  The 


Act requires that the cost of administering the program be borne 


by the imposition of initial and renewal fees.  Inasmuch as the 


biennial renewal fee will not be assessed until two years 


following D.O. approval, it would be impossible at this point in 


time for the Department to determine the appropriate amount of 
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the renewal fee.  The failure to include the specific amount of 


the biennial renewal fee within the proposed rules does not 


render them defective. 


CONCLUSION 


131.  With due deference to the Department’s interpretation 


of the statute the Department is charged with implementing, it 


is concluded that the Proposed Rules are a reasonable, rational 


interpretation of the Department’s rulemaking authority that is 


clearly conferred by and consistent with the Department’s 


general duties under the Compassionate Medical Cannabis Act, 


section 381.986. 


132.  Further, the Department’s interpretation of the 


statute it is responsible for implementing is consistent with 


the Department’s general duties under section 381.0011(2).  The 


Proposed Rules do not enlarge, modify, or contravene the 


authority and discretion granted to the Department in section 


381.986. 


133.  The Department has been vested with the important 


responsibility to develop the regulatory platform for 


implementation of the Compassionate Medical Cannabis Act.  While 


the Department’s first attempt to do so was unsuccessful, the 


fruit of its second effort, which was well-reasoned, 


deliberative, and thorough, represents a rational and coherent 


regulatory framework. 
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ORDER 


Based on the foregoing Findings of Fact and Conclusions of 


Law, it is ORDERED that proposed rules 64-4.001, 64-4.002, 64-


4.004, and 64-4.005 do not constitute an invalid exercise of 


delegated legislative authority.  Accordingly, Baywood’s 


Petition is dismissed.  


DONE AND ORDERED this 27th day of May, 2015, in 


Tallahassee, Leon County, Florida. 


S                                   


W. DAVID WATKINS 


Administrative Law Judge 


Division of Administrative Hearings 


The DeSoto Building 


1230 Apalachee Parkway 


Tallahassee, Florida  32399-3060 


(850) 488-9675 


Fax Filing (850) 921-6847 


www.doah.state.fl.us 


 


Filed with the Clerk of the 


Division of Administrative Hearings 


this 27th day of May, 2015. 


 


 


ENDNOTES 


 
1/
  Unless otherwise noted, all statutory references are to the 


2014 version of the Florida Statutes. 


 
2/
  At one point, this case was consolidated with a rule 


challenge brought by the Medical Cannabis Trade Association of 


Florida, LLC (MCTA), Case No. 15-1693RP.  MCTA voluntarily 


dismissed its petition prior to final hearing. 


 
3/
  The untitled document lists 98 Florida nurseries having a 


“total inventory” of at least 400,000 plants, presumably as of 


January 9, 2015, the date the document was revised.  The 







66 


 


document also includes the “registration date” for each of the 


nurseries listed.  The undersigned notes that 10 of the 


nurseries on the list have registration dates that are less than 


30 years prior to January 9, 2015. 


 
4/
  Section 381.986(5)(b) provides that the cost of administering 


the Act shall be covered by both initial application fees and 


biennial renewal fees.  If indeed the Department’s estimate of 


D.O. applications is low, any excess funds received from initial 


application fees can be applied to the calculation of the 


biennial renewal fees, since the number of biennial renewals is 


fixed at five. 


 
5/
  The undersigned rejects the Department’s contention that a 


petitioner’s standing to bring a rule challenge is fixed as of 


the date the petition is filed.  Rather, as noted in Jerry, a 


petitioner may demonstrate injury either at the time the 


petition is filed or at the time of the hearing.  Fla. Dep’t. of 


Offender Rehab. v. Jerry, supra., at 1235. 


 
6/
  Forward-looking decisions on access to rule challenges 


include Department of Administration v. Harvey, 356 So. 2d 323 


(Fla. 1st DCA 1977); Professional Firefighters of Florida, Inc. 


v. Department of Health and Rehabilitative Services, 396 So. 2d 


1194 (Fla. 1st DCA 1981); Montgomery v. Department of Health and 


Rehabilitative Services, 468 So. 2d 1014 (Fla. 1st DCA 1985); 


Cole Vision Corp. v. Department of Business and Professional 


Regulation, 688 So. 2d 404 (Fla. 1st DCA 1997); and NAACP v. 


Board of Regents, 863 So. 2d 294 (Fla. 2003). 


 
7/
  Baywood itself did not apply to be part of the negotiated 


rulemaking committee. 


 
8/
  The Legislature used the closely related terms “operated” and 


“operations” in the Act, and did not deem it necessary to define 


the meaning of those terms within the Act. 
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NOTICE OF RIGHT TO JUDICIAL REVIEW 


A party who is adversely affected by this Final Order is 


entitled to judicial review pursuant to section 120.68, Florida 


Statutes.  Review proceedings are governed by the Florida Rules 


of Appellate Procedure.  Such proceedings are commenced by 


filing the original notice of administrative appeal with the 


agency clerk of the Division of Administrative Hearings within 


30 days of rendition of the order to be reviewed, and a copy of 


the notice, accompanied by any filing fees prescribed by law, 


with the clerk of the District Court of Appeal in the appellate 


district where the agency maintains its headquarters or where a 


party resides or as otherwise provided by law. 
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Megan S. Reynolds


From: Chris Bryant <cbryant@ohfc.com>
Sent: Monday, August 10, 2015 10:58 AM
To: 'Bush, Amanda'
Subject: Return of Miller and Sons Application


Amanda- 
 
As you may have learned by now, Ed Miller and Sons did not file a petition challenging the 
Department’s decision to reject its application for approval of a Low-THC Cannabis Dispensing 
Organization; or, at least, did not instruct me to do so on their behalf. 
 
My client has asked me to pursue the return of their application since the Department ultimately 
elected not to accept and evaluate it. While generally I would recognize that exposure of an 
application’s content to disclosure (unless redacted) is part of the bargain an applicant agrees to in 
exchange for submission and consideration of an application, here Miller and Sons obviously did not 
enjoy the benefit of consideration of its application. 
 
Please advise if I may pick up the application as submitted for return to them.   
 
M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way  |  P.O. Box 1110  |  Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700  |  Fax: (850) 521-0720  |  Mobile: (850) 544-5302 
 


EXHIBIT "A-7"







CHAPTER 2016-123


Committee Substitute for Committee Substitute for
Committee Substitute for House Bill No. 307


and House Bill No. 1313


An act relating to the medical use of cannabis; amending s. 381.986, F.S.;
providing and revising definitions; revising requirements for physicians
ordering low-THC cannabis, medical cannabis, or a cannabis delivery
device; revising the information a physician must update on the registry;
requiring a physician to update the registry within a specified timeframe;
requiring a physician to obtain certain written consent; providing that a
physician commits a misdemeanor of the first degree under certain
circumstances; providing that an eligible patient who uses medical
cannabis, and such patient’s legal representative, who administers
medical cannabis in specified prohibited locations commits a misdemean-
or of the first degree; providing that a physician who orders low-THC
cannabis or medical cannabis and receives related compensation from a
dispensing organization is subject to disciplinary action; revising require-
ments relating to physician education; providing that the appropriate
board must require the medical director of each dispensing organization to
hold a certain license; revising the information that the Department of
Health is required to include in its online compassionate use registry;
revising performance bond requirements for certain dispensing organiza-
tions; requiring the department to approve three dispensing organiza-
tions, including specified applicants, under certain circumstances; provid-
ing requirements for the three dispensing organizations; requiring the
department to allow a dispensing organization to make certain wholesale
purchases from or distributions to another dispensing organization;
revising standards to be met and maintained by dispensing organizations;
authorizing dispensing organizations to use certain pesticides after
consultation with the Department of Agriculture and Consumer Services;
providing requirements for dispensing organizations when they are
growing and processing low-THC cannabis or medical cannabis; requiring
dispensing organizations to inspect seeds and growing plants for certain
pests and perform certain fumigation and treatment of plants; providing
that dispensing organizations may not dispense low-THC cannabis and
medical cannabis unless they meet certain testing requirements; requir-
ing dispensing organizations to maintain certain records; requiring
dispensing organizations to contract with an independent testing labora-
tory to perform certain audits; providing packaging requirements for low-
THC and medical cannabis; requiring dispensing organizations to retain
certain samples for specified purposes; providing delivery requirements
for dispensing organizations when dispensing low-THC cannabis and
medical cannabis; providing certain safety and security requirements for
dispensing organizations; providing certain safety and security require-
ments for the transport of low-THC cannabis and medical cannabis;
authorizing the department to conduct certain inspections; providing
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inspection requirements; authorizing the department to enter into certain
interagency agreements; requiring the department to make certain
information available on its website; authorizing the department to
establish a system for issuing and renewing registration cards; providing
requirements for the registration cards; authorizing the department to
impose certain fines; authorizing the department to suspend, revoke, or
refuse to renew a dispensing organization’s approval under certain
circumstances; requiring the department to renew the dispensing orga-
nization biennially under certain conditions; providing applicability;
authorizing an approved independent testing laboratory to possess,
test, transport, and lawfully dispose of low-THC cannabis or medical
cannabis by department rule ; providing that a dispensing organization is
presumed to be registered with the department under certain circum-
stances; providing that a person is not exempt from prosecution for certain
offenses and is not relieved from certain requirements of law under certain
circumstances; amending s. 499.0295, F.S.; revising definitions; authoriz-
ing certain manufacturers to dispense cannabis delivery devices; requir-
ing the department to authorize certain dispensing organizations or
applicants to provide low-THC cannabis, medical cannabis, and cannabis
delivery devices to eligible patients; providing for dispensing organiza-
tions or applicants meeting specified criteria to be granted authorization
to cultivate certain cannabis and operate as dispensing organizations;
requiring the department to grant approval as a dispensing organization
to certain qualified applicants by a specified date; authorizing two
dispensing organizations in the same region under certain circumstances;
authorizing the Department of Health to enforce certain rules; providing
applicability; authorizing certain colleges and universities to conduct
certain cannabis research; providing an effective date.


Be It Enacted by the Legislature of the State of Florida:


Section 1. Section 381.986, Florida Statutes, is amended to read:


381.986 Compassionate use of low-THC and medical cannabis.—


(1) DEFINITIONS.—As used in this section, the term:


(a) “Cannabis delivery device” means an object used, intended for use, or
designed for use in preparing, storing, ingesting, inhaling, or otherwise
introducing low-THC cannabis or medical cannabis into the human body.


(b)(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, transport, and dispense low-THC cannabis
or medical cannabis pursuant to this section.


(c) “Independent testing laboratory” means a laboratory, including the
managers, employees, or contractors of the laboratory, which has no direct or
indirect interest in a dispensing organization.
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(d) “Legal representative” means the qualified patient’s parent, legal
guardian acting pursuant to a court’s authorization as required under s.
744.3215(4), health care surrogate acting pursuant to the qualified patient’s
written consent or a court’s authorization as required under s. 765.113, or an
individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.


(e)(b) “Low-THC cannabis” means a plant of the genus Cannabis, the
dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol
andmore than 10 percent of cannabidiol weight for weight; the seeds thereof;
the resin extracted from any part of such plant; or any compound,
manufacture, salt, derivative, mixture, or preparation of such plant or its
seeds or resin that is dispensed only from a dispensing organization.


(f) “Medical cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin extracted
from any part of the plant; and every compound, manufacture, sale,
derivative, mixture, or preparation of the plant or its seeds or resin that
is dispensed only from a dispensing organization for medical use by an
eligible patient as defined in s. 499.0295.


(g)(c) “Medical use” means administration of the ordered amount of low-
THC cannabis or medical cannabis. The term does not include the:


1. Possession, use, or administration of low-THC cannabis or medical
cannabis by smoking.


2. The term also does not include the Transfer of low-THC cannabis or
medical cannabis to a person other than the qualified patient for whom it
was ordered or the qualified patient’s legal representative on behalf of the
qualified patient.


3. Use or administration of low-THC cannabis or medical cannabis:


a. On any form of public transportation.


b. In any public place.


c. In a qualified patient’s place of employment, if restricted by his or her
employer.


d. In a state correctional institution as defined in s. 944.02 or a
correctional institution as defined in s. 944.241.


e. On the grounds of a preschool, primary school, or secondary school.


f. On a school bus or in a vehicle, aircraft, or motorboat.


(h)(d) “Qualified patient” means a resident of this state who has been
added to the compassionate use registry by a physician licensed under
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chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis
from a dispensing organization.


(i)(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.


(2) PHYSICIANORDERING.—Effective January 1, 2015, A physician is
authorized to order licensed under chapter 458 or chapter 459 who has
examined and is treating a patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms may order for the patient’s medical use low-
THC cannabis to treat a qualified patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms; order low-THC cannabis such disease,
disorder, or condition or to alleviate symptoms of such disease, disorder,
or condition, if no other satisfactory alternative treatment options exist for
the qualified that patient; order medical cannabis to treat an eligible patient
as defined in s. 499.0295; or order a cannabis delivery device for the medical
use of low-THC cannabis or medical cannabis, only if the physician and all of
the following conditions apply:


(a) Holds an active, unrestricted license as a physician under chapter
458 or an osteopathic physician under chapter 459;


(b) Has treated the patient for at least 3 months immediately preceding
the patient’s registration in the compassionate use registry;


(c) Has successfully completed the course and examination required
under paragraph (4)(a);


(a) The patient is a permanent resident of this state.


(d)(b) Has determined The physician determines that the risks of
treating the patient with ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit to the for that patient. If a
patient is younger than 18 years of age, a second physician must concur with
this determination, and such determination must be documented in the
patient’s medical record;.


(e)(c) The physician Registers as the orderer of low-THC cannabis or
medical cannabis for the named patient on the compassionate use registry
maintained by the department and updates the registry to reflect the
contents of the order, including the amount of low-THC cannabis or medical
cannabis that will provide the patient with not more than a 45-day supply
and a cannabis delivery device needed by the patient for the medical use of
low-THC cannabis or medical cannabis. The physician must also update the
registry within 7 days after any change is made to the original order to
reflect the change. The physician shall deactivate the registration of the
patient and the patient’s legal representative patient’s registration when
treatment is discontinued;.


Ch. 2016-123 LAWS OF FLORIDA Ch. 2016-123


4
CODING: Words stricken are deletions; words underlined are additions.







(f)(d) The physician Maintains a patient treatment plan that includes
the dose, route of administration, planned duration, and monitoring of the
patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis or medical cannabis;.


(g)(e) The physician Submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis and medical cannabis on patients;.


(h)(f) The physician Obtains the voluntary written informed consent of
the patient or the patient’s legal representative guardian to treatment with
low-THC cannabis after sufficiently explaining the current state of knowl-
edge in the medical community of the effectiveness of treatment of the
patient’s condition with low-THC cannabis, the medically acceptable
alternatives, and the potential risks and side effects;


(i) Obtains written informed consent as defined in and required under s.
499.0295, if the physician is orderingmedical cannabis for an eligible patient
pursuant to that section; and


(j) Is not a medical director employed by a dispensing organization.


(3) PENALTIES.—


(a) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC
cannabis for a patient without a reasonable belief that the patient is
suffering from:


1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or


2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.


(b) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders medical cannabis
for a patient without a reasonable belief that the patient has a terminal
condition as defined in s. 499.0295.


(c)(b) A Any person who fraudulently represents that he or she has
cancer, or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, or a terminal condition
to a physician for the purpose of being ordered low-THC cannabis, medical
cannabis, or a cannabis delivery device by such physician commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083.
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(d) An eligible patient as defined in s. 499.0295 who uses medical
cannabis, and such patient’s legal representative who administers medical
cannabis, in plain view of or in a place open to the general public, on the
grounds of a school, or in a school bus, vehicle, aircraft, or motorboat,
commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.


(e) A physician who orders low-THC cannabis, medical cannabis, or a
cannabis delivery device and receives compensation from a dispensing
organization related to the ordering of low-THC cannabis, medical cannabis,
or a cannabis delivery device is subject to disciplinary action under the
applicable practice act and s. 456.072(1)(n).


(4) PHYSICIAN EDUCATION.—


(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis
delivery device for medical use by a patient in this state, the appropriate
board shall require the ordering physician licensed under chapter 458 or
chapter 459 to successfully complete an 8-hour course and subsequent
examination offered by the Florida Medical Association or the Florida
Osteopathic Medical Association that encompasses the clinical indications
for the appropriate use of low-THC cannabis and medical cannabis, the
appropriate cannabis delivery devices mechanisms, the contraindications
for such use, and as well as the relevant state and federal laws governing the
ordering, dispensing, and possessing of these substances and devices this
substance. The first course and examination shall be presented by October 1,
2014, and shall be administered at least annually thereafter. Successful
completion of the course may be used by a physician to satisfy 8 hours of the
continuing medical education requirements required by his or her respective
board for licensure renewal. This course may be offered in a distance
learning format.


(b) The appropriate board shall require the medical director of each
dispensing organization to hold an active, unrestricted license as a physician
under chapter 458 or as an osteopathic physician under chapter 459 and
approved under subsection (5) to successfully complete a 2-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses appropriate
safety procedures and knowledge of low-THC cannabis, medical cannabis,
and cannabis delivery devices.


(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis,
medical cannabis, or a cannabis delivery device each time such physician
renews his or her license. In addition, successful completion of the course
and examination specified in paragraph (b) is required for the medical
director of each dispensing organization each time such physician renews his
or her license.
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(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis, medical cannabis, or a cannabis delivery device may be
subject to disciplinary action under the applicable practice act and under s.
456.072(1)(k).


(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, The
department shall:


(a) Create and maintain a secure, electronic, and online compassionate
use registry for the registration of physicians, and patients, and the legal
representatives of patients as provided under this section. The registry must
be accessible to law enforcement agencies and to a dispensing organization
in order to verify the authorization of a patient or a patient’s legal
representative to possess patient authorization for low-THC cannabis,
medical cannabis, or a cannabis delivery device and record the low-THC
cannabis, medical cannabis, or cannabis delivery device dispensed. The
registry must prevent an active registration of a patient by multiple
physicians.


(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis, medical cannabis, or a cannabis delivery device under
this section, one in each of the following regions: northwest Florida,
northeast Florida, central Florida, southeast Florida, and southwest
Florida. The department shall develop an application form and impose an
initial application and biennial renewal fee that is sufficient to cover the
costs of administering this section. An applicant for approval as a dispensing
organization must be able to demonstrate:


1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.


2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.


3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.


4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the depart-
ment.


5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the
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department. Upon approval, the applicant must post a $5 million perfor-
mance bond. However, upon a dispensing organization’s serving at least
1,000 qualified patients, the dispensing organization is only required to
maintain a $2 million performance bond.


6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.


7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.


(c) Upon the registration of 250,000 active qualified patients in the
compassionate use registry, approve three dispensing organizations, includ-
ing, but not limited to, an applicant that is a recognized class member of
Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers
Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers
and Agriculturalists Association, which must meet the requirements of
subparagraphs (b)2.-7. and demonstrate the technical and technological
ability to cultivate and produce low-THC cannabis.


(d) Allow a dispensing organization to make a wholesale purchase of low-
THC cannabis or medical cannabis from, or a distribution of low-THC
cannabis or medical cannabis to, another dispensing organization.


(e)(c) Monitor physician registration and ordering of low-THC cannabis,
medical cannabis, or a cannabis delivery device for ordering practices that
could facilitate unlawful diversion or misuse of low-THC cannabis, medical
cannabis, or a cannabis delivery device and take disciplinary action as
indicated.


(d) Adopt rules necessary to implement this section.


(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation must, at all times, shall maintain compliance with the criteria
demonstrated for selection and approval as a dispensing organization under
subsection (5) and the criteria required in this subsection at all times.


(a) When growing low-THC cannabis or medical cannabis, a dispensing
organization:


1. May use pesticides determined by the department, after consultation
with the Department of Agriculture and Consumer Services, to be safely
applied to plants intended for human consumption, but may not use
pesticides designated as restricted-use pesticides pursuant to s. 487.042.


2. Must grow low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from any other plant.


3. Must inspect seeds and growing plants for plant pests that endanger
or threaten the horticultural and agricultural interests of the state, notify
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the Department of Agriculture and Consumer Services within 10 calendar
days after a determination that a plant is infested or infected by such plant
pest, and implement and maintain phytosanitary policies and procedures.


4. Must perform fumigation or treatment of plants, or the removal and
destruction of infested or infected plants, in accordance with chapter 581 and
any rules adopted thereunder.


(b) When processing low-THC cannabis or medical cannabis, a dispen-
sing organization must:


1. Process the low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from other plants or products.


2. Test the processed low-THC cannabis and medical cannabis before
they are dispensed. Results must be verified and signed by two dispensing
organization employees. Before dispensing low-THC cannabis, the dispen-
sing organization must determine that the test results indicate that the low-
THC cannabis meets the definition of low-THC cannabis and, for medical
cannabis and low-THC cannabis, that all medical cannabis and low-THC
cannabis is safe for human consumption and free from contaminants that
are unsafe for human consumption. The dispensing organization must
retain records of all testing and samples of each homogenous batch of
cannabis and low-THC cannabis for at least 9 months. The dispensing
organization must contract with an independent testing laboratory to
perform audits on the dispensing organization’s standard operating proce-
dures, testing records, and samples and provide the results to the
department to confirm that the low-THC cannabis or medical cannabis
meets the requirements of this section and that the medical cannabis and
low-THC cannabis is safe for human consumption.


3. Package the low-THC cannabis or medical cannabis in compliance
with the United States Poison Prevention Packaging Act of 1970, 15 U.S.C.
ss. 1471 et seq.


4. Package the low-THC cannabis or medical cannabis in a receptacle
that has a firmly affixed and legible label stating the following information:


a. A statement that the low-THC cannabis or medical cannabis meets
the requirements of subparagraph 2.;


b. The name of the dispensing organization from which the medical
cannabis or low-THC cannabis originates; and


c. The batch number and harvest number from which the medical
cannabis or low-THC cannabis originates.


5. Reserve two processed samples from each batch and retain such
samples for at least 9 months for the purpose of testing pursuant to the audit
required under subparagraph 2.
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(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis
delivery device, a dispensing organization:


1. May not dispense more than a 45-day supply of low-THC cannabis or
medical cannabis to a patient or the patient’s legal representative.


2. Must have the dispensing organization’s employee who dispenses the
low-THC cannabis, medical cannabis, or a cannabis delivery device enter
into the compassionate use registry his or her name or unique employee
identifier.


3. Must verify in the compassionate use registry that a physician has
ordered the low-THC cannabis, medical cannabis, or a specific type of a
cannabis delivery device for the patient.


4. May not dispense or sell any other type of cannabis, alcohol, or illicit
drug-related product, including pipes, bongs, or wrapping papers, other than
a physician-ordered cannabis delivery device required for the medical use of
low-THC cannabis or medical cannabis, while dispensing low-THC cannabis
or medical cannabis.


5. Must Before dispensing low-THC cannabis to a qualified patient, the
dispensing organization shall verify that the patient has an active registra-
tion in the compassionate use registry, the patient or patient’s legal
representative holds a valid and active registration card, the order presented
matches the order contents as recorded in the registry, and the order has not
already been filled.


6. Must, upon dispensing the low-THC cannabis, medical cannabis, or
cannabis delivery device, the dispensing organization shall record in the
registry the date, time, quantity, and form of low-THC cannabis or medical
cannabis dispensed and the type of cannabis delivery device dispensed.


(d) To ensure the safety and security of its premises and any off-site
storage facilities, and to maintain adequate controls against the diversion,
theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery
devices, a dispensing organization shall:


1.a. Maintain a fully operational security alarm system that secures all
entry points and perimeter windows and is equipped with motion detectors;
pressure switches; and duress, panic, and hold-up alarms; or


b. Maintain a video surveillance system that records continuously 24
hours each day and meets at least one of the following criteria:


(I) Cameras are fixed in a place that allows for the clear identification of
persons and activities in controlled areas of the premises. Controlled areas
include grow rooms, processing rooms, storage rooms, disposal rooms or
areas, and point-of-sale rooms;
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(II) Cameras are fixed in entrances and exits to the premises, which shall
record from both indoor and outdoor, or ingress and egress, vantage points;


(III) Recorded images must clearly and accurately display the time and
date; or


(IV) Retain video surveillance recordings for a minimum of 45 days or
longer upon the request of a law enforcement agency.


2. Ensure that the organization’s outdoor premises have sufficient
lighting from dusk until dawn.


3. Establish and maintain a tracking system approved by the depart-
ment that traces the low-THC cannabis or medical cannabis from seed to
sale. The tracking system shall include notification of key events as
determined by the department, including when cannabis seeds are planted,
when cannabis plants are harvested and destroyed, and when low-THC
cannabis or medical cannabis is transported, sold, stolen, diverted, or lost.


4. Not dispense from its premises low-THC cannabis, medical cannabis,
or a cannabis delivery device between the hours of 9 p.m. and 7 a.m., but may
perform all other operations and deliver low-THC cannabis and medical
cannabis to qualified patients 24 hours each day.


5. Store low-THC cannabis ormedical cannabis in a secured, locked room
or a vault.


6. Require at least two of its employees, or two employees of a security
agency with whom it contracts, to be on the premises at all times.


7. Require each employee to wear a photo identification badge at all
times while on the premises.


8. Require each visitor to wear a visitor’s pass at all times while on the
premises.


9. Implement an alcohol and drug-free workplace policy.


10. Report to local law enforcement within 24 hours after it is notified or
becomes aware of the theft, diversion, or loss of low-THC cannabis ormedical
cannabis.


(e) To ensure the safe transport of low-THC cannabis or medical
cannabis to dispensing organization facilities, independent testing labora-
tories, or patients, the dispensing organization must:


1. Maintain a transportation manifest, which must be retained for at
least 1 year.


2. Ensure only vehicles in good working order are used to transport low-
THC cannabis or medical cannabis.
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3. Lock low-THC cannabis or medical cannabis in a separate compart-
ment or container within the vehicle.


4. Require at least two persons to be in a vehicle transporting low-THC
cannabis or medical cannabis, and require at least one person to remain in
the vehicle while the low-THC cannabis or medical cannabis is being
delivered.


5. Provide specific safety and security training to employees transport-
ing or delivering low-THC cannabis or medical cannabis.


(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.—


(a) The departmentmay conduct announced or unannounced inspections
of dispensing organizations to determine compliance with this section or
rules adopted pursuant to this section.


(b) The department shall inspect a dispensing organization upon
complaint or notice provided to the department that the dispensing
organization has dispensed low-THC cannabis or medical cannabis contain-
ing any mold, bacteria, or other contaminant that may cause or has caused
an adverse effect to human health or the environment.


(c) The department shall conduct at least a biennial inspection of each
dispensing organization to evaluate the dispensing organization’s records,
personnel, equipment, processes, security measures, sanitation practices,
and quality assurance practices.


(d) The department may enter into interagency agreements with the
Department of Agriculture and Consumer Services, the Department of
Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for
Health Care Administration, and such agencies are authorized to enter into
an interagency agreement with the department, to conduct inspections or
perform other responsibilities assigned to the department under this
section.


(e) The department must make a list of all approved dispensing
organizations and qualified ordering physicians and medical directors
publicly available on its website.


(f) The department may establish a system for issuing and renewing
registration cards for patients and their legal representatives, establish the
circumstances under which the cards may be revoked by or must be returned
to the department, and establish fees to implement such system. The
department must require, at a minimum, the registration cards to:


1. Provide the name, address, and date of birth of the patient or legal
representative.
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2. Have a full-face, passport-type, color photograph of the patient or legal
representative taken within the 90 days immediately preceding registration.


3. Identify whether the cardholder is a patient or legal representative.


4. List a unique numeric identifier for the patient or legal representative
that is matched to the identifier used for such person in the department’s
compassionate use registry.


5. Provide the expiration date, which shall be 1 year after the date of the
physician’s initial order of low-THC cannabis or medical cannabis.


6. For the legal representative, provide the name and unique numeric
identifier of the patient that the legal representative is assisting.


7. Be resistant to counterfeiting or tampering.


(g) The department may impose reasonable fines not to exceed $10,000
on a dispensing organization for any of the following violations:


1. Violating this section, s. 499.0295, or department rule.


2. Failing to maintain qualifications for approval.


3. Endangering the health, safety, or security of a qualified patient.


4. Improperly disclosing personal and confidential information of the
qualified patient.


5. Attempting to procure dispensing organization approval by bribery,
fraudulent misrepresentation, or extortion.


6. Being convicted or found guilty of, or entering a plea of guilty or nolo
contendere to, regardless of adjudication, a crime in any jurisdiction which
directly relates to the business of a dispensing organization.


7. Making or filing a report or record that the dispensing organization
knows to be false.


8. Willfully failing to maintain a record required by this section or
department rule.


9. Willfully impeding or obstructing an employee or agent of the
department in the furtherance of his or her official duties.


10. Engaging in fraud or deceit, negligence, incompetence, or misconduct
in the business practices of a dispensing organization.


11. Making misleading, deceptive, or fraudulent representations in or
related to the business practices of a dispensing organization.
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12. Having a license or the authority to engage in any regulated
profession, occupation, or business that is related to the business practices
of a dispensing organization suspended, revoked, or otherwise acted against
by the licensing authority of any jurisdiction, including its agencies or
subdivisions, for a violation that would constitute a violation under Florida
law.


13. Violating a lawful order of the department or an agency of the state,
or failing to comply with a lawfully issued subpoena of the department or an
agency of the state.


(h) The department may suspend, revoke, or refuse to renew a dispen-
sing organization’s approval if a dispensing organization commits any of the
violations in paragraph (g).


(i) The department shall renew the approval of a dispensing organiza-
tion biennially if the dispensing organization meets the requirements of this
section and pays the biennial renewal fee.


(j) The department may adopt rules necessary to implement this section.


(8) PREEMPTION.—


(a) All matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations are
preempted to the state.


(b) A municipality may determine by ordinance the criteria for the
number and location of, and other permitting requirements that do not
conflict with state law or department rule for, dispensing facilities of
dispensing organizations located within its municipal boundaries. A county
may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or department
rule for all dispensing facilities of dispensing organizations located within
the unincorporated areas of that county.


(9)(7) EXCEPTIONS TO OTHER LAWS.—


(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
or medical cannabis ordered for the patient, but not more than a 45-day
supply, and a cannabis delivery device ordered for the patient.


(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully
dispose of reasonable quantities, as established by department rule, of
low-THC cannabis, medical cannabis, or a cannabis delivery device. For
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purposes of this subsection, the terms “manufacture,” “possession,” “deli-
ver,” “distribute,” and “dispense” have the same meanings as provided in s.
893.02.


(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
independent testing laboratory may possess, test, transport, and lawfully
dispose of low-THC cannabis or medical cannabis as provided by department
rule.


(d)(c) An approved dispensing organization and its owners, managers,
and employees are not subject to licensure or regulation under chapter 465
or chapter 499 for manufacturing, possessing, selling, delivering, distribut-
ing, dispensing, or lawfully disposing of reasonable quantities, as estab-
lished by department rule, of low-THC cannabis, medical cannabis, or a
cannabis delivery device.


(e) An approved dispensing organization that continues to meet the
requirements for approval is presumed to be registered with the department
and to meet the regulations adopted by the department or its successor
agency for the purpose of dispensing medical cannabis or low-THC cannabis
under Florida law. Additionally, the authority provided to a dispensing
organization in s. 499.0295 does not impair the approval of a dispensing
organization.


(f) This subsection does not exempt a person from prosecution for a
criminal offense related to impairment or intoxication resulting from the
medical use of low-THC cannabis or medical cannabis or relieve a person
from any requirement under law to submit to a breath, blood, urine, or other
test to detect the presence of a controlled substance.


Section 2. Subsections (2) and (3) of section 499.0295, Florida Statutes,
are amended to read:


499.0295 Experimental treatments for terminal conditions.—


(2) As used in this section, the term:


(a) “Dispensing organization” means an organization approved by the
Department of Health under s. 381.986(5) to cultivate, process, transport,
and dispense low-THC cannabis, medical cannabis, and cannabis delivery
devices.


(b)(a) “Eligible patient” means a person who:


1. Has a terminal condition that is attested to by the patient’s physician
and confirmed by a second independent evaluation by a board-certified
physician in an appropriate specialty for that condition;


2. Has considered all other treatment options for the terminal condition
currently approved by the United States Food and Drug Administration;
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3. Has given written informed consent for the use of an investigational
drug, biological product, or device; and


4. Has documentation from his or her treating physician that the patient
meets the requirements of this paragraph.


(c)(b) “Investigational drug, biological product, or device” means:


1. A drug, biological product, or device that has successfully completed
phase 1 of a clinical trial but has not been approved for general use by the
United States Food and Drug Administration and remains under investiga-
tion in a clinical trial approved by the United States Food and Drug
Administration; or


2. Medical cannabis that is manufactured and sold by a dispensing
organization.


(d)(c) “Terminal condition” means a progressive disease or medical or
surgical condition that causes significant functional impairment, is not
considered by a treating physician to be reversible even with the adminis-
tration of available treatment options currently approved by the United
States Food and Drug Administration, and, without the administration of
life-sustaining procedures, will result in death within 1 year after diagnosis
if the condition runs its normal course.


(e)(d) “Written informed consent” means a document that is signed by a
patient, a parent of a minor patient, a court-appointed guardian for a
patient, or a health care surrogate designated by a patient and includes:


1. An explanation of the currently approved products and treatments for
the patient’s terminal condition.


2. An attestation that the patient concurs with his or her physician in
believing that all currently approved products and treatments are unlikely
to prolong the patient’s life.


3. Identification of the specific investigational drug, biological product,
or device that the patient is seeking to use.


4. A realistic description of the most likely outcomes of using the
investigational drug, biological product, or device. The description shall
include the possibility that new, unanticipated, different, or worse symp-
toms might result and death could be hastened by the proposed treatment.
The description shall be based on the physician’s knowledge of the proposed
treatment for the patient’s terminal condition.


5. A statement that the patient’s health plan or third-party adminis-
trator and physician are not obligated to pay for care or treatment
consequent to the use of the investigational drug, biological product, or
device unless required to do so by law or contract.
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6. A statement that the patient’s eligibility for hospice care may be
withdrawn if the patient begins treatment with the investigational drug,
biological product, or device and that hospice care may be reinstated if the
treatment ends and the patient meets hospice eligibility requirements.


7. A statement that the patient understands he or she is liable for all
expenses consequent to the use of the investigational drug, biological
product, or device and that liability extends to the patient’s estate, unless
a contract between the patient and the manufacturer of the investigational
drug, biological product, or device states otherwise.


(3) Upon the request of an eligible patient, a manufacturer may, or upon
a physician’s order pursuant to s. 381.986, a dispensing organization may:


(a) Make its investigational drug, biological product, or device available
under this section.


(b) Provide an investigational drug, biological product, or device, or
cannabis delivery device as defined in s. 381.986 to an eligible patient
without receiving compensation.


(c) Require an eligible patient to pay the costs of, or the costs associated
with, the manufacture of the investigational drug, biological product, or
device, or cannabis delivery device as defined in s. 381.986.


Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a
dispensing organization that receives notice from the Department of Health
that it is approved as a region’s dispensing organization, posts a $5 million
performance bond in compliance with rule 64-4.002(5)(e), Florida Adminis-
trative Code, meets the requirements of and requests cultivation authoriza-
tion pursuant to rule 64-4.005(2), Florida Administrative Code, and expends
at least $100,000 to fulfill its legal obligations as a dispensing organization;
or any applicant that received the highest aggregate score through the
department’s evaluation process, notwithstanding any prior determination
by the department that the applicant failed to meet the requirements of s.
381.986, Florida Statutes, must be granted cultivation authorization by the
department and is approved to operate as a dispensing organization for the
full term of its original approval and all subsequent renewals pursuant to s.
381.986, Florida Statutes. Any applicant that qualifies under this subsection
which has not previously been approved as a dispensing organization by the
department must be given approval as a dispensing organization by the
department within 10 days after the effective date of this act, and within 10
days after receiving such approval must comply with the bond requirement
in rule 64-4.002(5)(e), Florida Administrative Code, and must comply with
all other applicable requirements of chapter 64-4, Florida Administrative
Code.


(2) If an organization that does not meet the criteria of subsection (1)
receives a final determination from the Division of Administrative Hearings,
the Department of Health, or a court of competent jurisdiction that it was
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entitled to be a dispensing organization under s. 381.986, Florida Statutes,
and applicable rules, such organization and an organization that meets the
criteria of subsection (1) shall both be dispensing organizations in the same
region. During the operations of any dispensing organization that meets the
criteria in this section, the Department of Health may enforce rule 64-4.005,
Florida Administrative Code, as filed on June 17, 2015.


(3) This section does not apply to s. 381.986 (5)(c), Florida Statutes.


Section 4. Any college or university in the state that has a college of
agriculture may conduct cannabis research consistent with state and federal
law.


Section 5. This act shall take effect upon becoming a law.


Approved by the Governor March 25, 2016.


Filed in Office Secretary of State March 25, 2016.
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The following deposition of M. CHRISTOPHER BRYANT, ESQ., 


was taken on oral examination, pursuant to notice, for 


purposes of discovery, and for use as evidence, and for other 


uses and purposes as may be permitted by the applicable and 


governing rules.  Reading and signing is WAIVED. 


**** 


THE COURT REPORTER:  Would you please raise 


your right hand?  Do you solemnly swear or affirm 


the testimony you'll give today will be the truth, 


the whole truth, and nothing but the truth?


THE WITNESS:  I do. 


Thereupon,


M. CHRISTOPHER BRYANT, ESQ. 


the witness herein, having been first duly sworn, was examined 


and testified as follows: 


DIRECT EXAMINATION


BY MR. LOMBARD:


Q. Please state your name for the record.  


A. Chris Bryant.  I'm a member of the Florida 


Bar, and I'm in their records as Matthew Christopher 


Bryant. 


Q. Gotcha.  I'm going to call you Chris because 


we know each other.  


A. Okay.  That's fine. 


Q. Chris, we're here today in the case styled 
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Edward Miller & Son, Inc., versus the Department of 


Health.  It's a state court action relating to a 2015 


application by -- I'm going to call it Miller & Sons -- 


to the Department of Health.  Are you at all familiar 


with that? 


A. I am. 


Q. Okay.  And how are you familiar with it? 


A. I was retained through Mr. Anthony -- 


Q. Ardizzone? 


A. -- Ardizzone in -- I believe it was in July of 


2015 to assist with some issues with the submission of 


their application after the fact, after the 


application -- I believe there was an application 


deadline for these applications, after the application 


deadline had passed, and I believe Mr. Ardizzone became 


aware that perhaps their application was being deemed 


untimely and they needed representation. 


Q. Okay.  And just to be clear, you said you were 


retained by Mr. Ardizzone.  Were you retained to 


represent him personally, or were you retained to 


represent the company, Ed Miller & Son, Inc.? 


A. My understanding was I was retained to 


represent Ed Miller & Son, Inc. 


Q. Was there a formal engagement letter that was 


executed? 
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A. It was not executed.  I did send an engagement 


letter and a form that our firm uses called a 


"New Matter Report" whenever we open a new matter 


whenever we're hired by a new client. 


Q. Okay.  


A. I don't know that that was ever signed and 


returned to me, but I had multiple communications with 


Mr. Ardizzone. 


Q. Okay.  I'm going to tell you on the record 


what I told you off the record.  It's not my intent 


today to try to elicit information that is protected by 


the attorney-client privilege.  That's not to say that 


I won't ask a question that, you know, unbeknownst to me 


or unwittingly suggests that you reveal attorney-client 


communications.  


So if you think I'm getting there with a 


question, just tell me.  I'm sure Mr. Elliott will chime 


in as well.  But I do want you to know that it's not 


my -- I'm not trying to do it.  But best intentions 


aside, it may get to a place where you think I'm going 


there, and I just need you to let me know.  


A. Understood.  


Q. Okay.  So July 2015 you were retained.  You 


had some communications, did you not, with the 


Department of Health on behalf of Ed Miller & Sons? 
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A. I did. 


Q. Okay.  And at the time that you had those 


communications, were you acting as the attorney for 


Ed Miller & Sons, Inc.? 


A. Yes.


Q. Okay.  All right.  Now, you said you were 


retained regarding an application and an application 


deadline.  Let me go ahead and -- a lot of what I want 


to do today is just walk through a chronology with 


you --


A. Okay. 


Q. -- and get you to maybe authenticate some 


records or documents for me.  


(Exhibit 1 marked.) 


MR. LOMBARD:  I've got -- it looks like a big 


stack, but it's not as big as it looks -- or it's 


not as many as it looks.  Let me show you what I've 


marked as Exhibit 1 to your deposition.  Let's go 


off the record.


(Discussion off the record.) 


BY MR. LOMBARD:  


Q. Have you had a chance to look at Exhibit 1? 


A. Yes.


Q. Do you recognize Exhibit 1? 


A. Yes. 
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Q. What is Exhibit 1? 


A. It is the document that I prepared and filed 


with the Department of Health on behalf of Ed Miller & 


Sons.  I note the copy I have does not have a 


certificate of service on it and I believe the -- 


Q. You believe the original has it? 


A. Yes, I believe so.  I believe it does but -- 


Q. Do you possess a copy with the certificate of 


service on it? 


A. Actually, if you have another -- I was 


provided by your office with -- 


Q. A copy?  


A. -- a stack of the documents that they -- that 


it was expected I would be asked about today.  And -- 


Q. So -- 


A. -- it's perhaps in the -- if you have another 


document -- 


Q. I do.  I do.  


A. -- that is the withdrawal of the notice of 


protest, that one may -- that version of it may have the 


certificate of service. 


Q. Okay.  We'll turn to that in a second.  


A. Okay. 


Q. But in terms of the note -- and we'll do it 


for the other exhibit -- but in terms of the notice of 
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protest, what does this notice of protest -- what was it 


relating to? 


A. It was -- as indicated in the reference, it 


was related to the application of Ed Miller & Sons for 


approval as a low-THC cannabis dispensing organization, 


and this was filed in response to a -- as I recall, a 


posting that appeared on the Department's website 


identifying who the applicants were.  And Ed Miller & 


Sons was not on that list as being an applicant. 


Q. Okay.  Would you agree with me that you filed 


this or had it -- caused it to be filed on July 15th of 


2015? 


A. Yes. 


Q. Okay.  And if I understood what you just said, 


and I think it's referenced here in the first sentence, 


that Miller & Sons was trying to protest the apparent 


decision by the Department of Health that Ed Miller & 


Sons is, quote, not an applicant for approval as a 


dispensing organization; is that accurate? 


A. Yes.  Yes. 


Q. Okay.  After you filed this, did you have any 


communications with the Department of Health? 


A. I did with an attorney for the Department by 


the name of Amanda Bush. 


Q. Okay.  And I've got some documents we'll go 
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through, but would you agree with me that you had both 


written communications with Ms. Bush and perhaps a phone 


call or two with Ms. Bush? 


A. Correct. 


Q. Okay.  And we'll get to it in a second, but 


I'll ask the predicate question:  You filed what is a 


notice of protest, which is typically -- well, let me 


back up.  Give me your educational background.  


A. I have a bachelor's degree in political 


science or government from Florida State University in 


1980, a law degree from Florida State University in 


1984.  I've been a member of the bar in the State of 


Florida since 1984, practicing, actually, with the same 


firm in Tallahassee since that time.


Q. That's a rarity these days.  


A. Yes.  


Q. What is your -- since 1984, have you had a 


particular area of concentration? 


A. Almost exclusively administrative law, and 


within administrative law, a significant emphasis on 


procurement law, competitive bidding.  But not 


exclusively competitive bidding.  I've also done 


permitting, rulemaking, licensing, those types of 


things. 


Q. Okay.  You have, over the past, I'm not even 
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going to say how many years, but since '84, handled 


licensing cases under the APA, the Administrative 


Procedure Act? 


A. I have. 


Q. So would you consider yourself well-versed in 


the Administrative Procedure Act? 


A. I would like to think so, yes. 


Q. Yeah.  Are you board-certified? 


A. I am not board-certified.  


Q. I haven't wanted to take the test either, so I 


understand.  But during that entire time, you've been a 


member of the bar continuously? 


A. Yes. 


Q. And you've continuously practiced in that 


area? 


A. Yes. 


Q. So getting back to Exhibit 1, you titled this 


a "notice of protest," and you referenced 


Section 120.57(3), which relates to bid protests versus 


other sections of the -- I'm going to keep calling it 


the APA, which deals with different agency action.  Is 


there a particular reason why you referred to it this 


way in the documents? 


A. This was a fairly new licensing program, to my 


knowledge, that the Department of Health was operating.  
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It was not clear to me if they were treating it as -- 


you know, if they were following a procurement model 


where they've got a limited number of slots that they 


are going to award and are they doing it competitively 


such that 120.57(3) might apply.  


I thought, in an abundance of caution -- 


I thought it was possible that they were not proceeding 


under procurement provisions of 120.57(3), but to me, 


the prudent thing to do was assume the worst case 


scenario.  If the worst case scenario was, yes, it was 


under a procurement model and you only had 72 hours 


after learning of the agency's decision to file a notice 


of protest, you needed to do that or you were 


potentially going to waive your right to be heard. 


Q. Okay.  


A. So this was more in an abundance of caution, 


and if we were wrong and if it was not proceeding under 


120.57(3), but was simply licensing or some other form 


of agency decision, then we would have a longer time 


period within which to challenge that decision. 


Q. Okay.  


A. So if this was filed and the response came 


back that we're not treating it as a notice of protest, 


you don't -- we're not treating this as a procurement, 


we're not going to be doing it as a protest, like a 
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procurement protest, then we would still have the 


opportunity to challenge it as a licensing decision or 


perhaps a competitive licensing decision like 


certificate of need for hospitals, which I have done 


some of that as well. 


Q. I note in the notice of protest, which is 


Exhibit 1, that you said:  "The time of the posting is 


not shown either on the website or the list itself."


So if I understand what you're referring to in 


here, there was some list that was published on the 


Department website that identified who the applicants 


were for each of the different regions? 


A. Correct.  I'm not sure if it broke them down 


by regions, but it identified "these are the applicants 


who submitted applications. "


Q. And, again, I'm just keying off what's written 


here.  Based on what I see here, the contention in this 


notice is that Ed Miller & Sons, Inc., was not on that 


list at that time?


A. Correct. 


Q. Okay.  And I see here that you also said that 


it did not contain the notice required by 120.57(3).  


And when you said "the notice," what notice are you 


referring to? 


A. The notice that the statute would require an 
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agency, when it has reached a decision or a preliminary 


decision, where it must advise applicants or bidders or 


affected persons of their right to seek an 


administrative proceeding and their time limit for doing 


so. 


Q. Okay.  You'd agree with me that the clerk's 


stamp on this is at approximately 11:37 a.m. on 


July 15th of 2015? 


A. Yes. 


(Exhibit 2 marked.) 


BY MR. LOMBARD: 


Q. Okay.  Let me hand you another exhibit, and 


while I'm doing that, on that same day, do you recall 


whether you had a conversation with Ms. Bush about your 


notice of protest that you filed?


A. I believe I did on that day. 


Q. Let me hand you what I've marked as Exhibit 2, 


and I know you said you believed you did, but I'm 


looking for a little more certainty.  So let me have you 


look at this document and see if it refreshes your 


recollection as to whether you had a conversation with 


Ms. Bush.  


A. Yes, I did have a conversation with her by 


telephone on the same day that I filed. 


Q. And what was that conversation?  What was the 
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substance of the conversation? 


A. The substance of the conversation was her 


advising me of a couple of things.  One, that they had 


not -- they were not -- the Department was not 


proceeding under 120.57(3), were not handling this 


licensing of dispensing organizations as a competitive 


procurement process, but rather as a licensing process.  


So the expedited time frame for requesting a hearing in 


response to a notice of agency action was not going to 


be governed by 120.57(3).  


And she also indicated to me that the 


Department did not consider that they had given any 


formal notice yet of who they considered to be the 


applicants for licenses. 


Q. Okay.  Anything else you recall? 


A. That's all that comes to me right now. 


Q. Okay.  So let me ask you to look next at 


Exhibit 2 and tell me whether you recognize Exhibit 2? 


A. Yes. 


Q. What is Exhibit 2? 


A. Exhibit 2 is an email I sent to Amanda Bush on 


Wednesday, July 15th, the same day that the notice of 


protest was filed.  And looking at the time indicated, 


it indicates that was sent at about 2:16 in the 


afternoon.  I have no reason to doubt that that's 
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accurate. 


Q. Okay.  And would you agree with me that 


Exhibit 2 accurately reflects what you believed to be 


the substance of the conversation contemporaneous with 


the conversation? 


A. Yes. 


Q. Okay.  And I'll just -- I heard you say what 


you remember, but let me make sure I've got what you 


wrote correctly.  The first point is that the Department 


didn't consider the posting of those names on their 


website to be a point of entry to request administrative 


proceedings; is that correct?


A. Yes. 


Q. Okay.  When you wrote "point of entry," what 


does that phrase mean? 


A. Point of entry meaning that the signal from 


the agency that it has reached the point or the stage 


where it has made a decision and is now letting affected 


parties know that we have made a decision and if you are 


unhappy with that decision you can request an 


administrative proceeding and this is how you go about 


doing so and this is the time within which you must do 


it. 


Q. Okay.  And did Ms. Bush also tell you that the 


Department would, in fact, notify and provide a point of 
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entry to applicants so they can seek review? 


A. Yes. 


Q. Okay.  And as reflected in the third paragraph 


of your email, did Ms. Bush represent to you that the 


Department deemed these applications to proceed under 


the licensing provisions of the Administrative Procedure 


Act?  


A. Yes. 


Q. Specifically Section 120.60? 


A. Yes. 


Q. Okay.  Am I correct that in Exhibit 2, you 


were seeking her confirmation of these points outlined 


in your email and that if she did confirm the points 


identified in your email that you would, on behalf of 


Ed Miller & Son, withdraw the notice of protest? 


A. Yes, that's correct. 


Q. Is that what it says in that last paragraph? 


A. It does.  And I know I always specifically ask 


the agency, when I'm doing something like this, to 


confirm so that we don't have to get in a dispute later 


as to whether just because I said something in an email 


to them they necessarily agree with it. 


Q. Okay.  And do you recall whether Ms. Bush 


responded to the email in Exhibit 2? 


A. I recall that she did. 
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(Exhibit 3 marked.) 


BY MR. LOMBARD: 


Q. Okay.  So let me hand you what I have marked 


as Exhibit 3, and I'll give you a chance to look at 


that.  


A. Okay. 


Q. Do you recognize Exhibit 3?


A. Yes. 


Q. So just for the record, Exhibit 3 -- and just 


to expedite, Exhibit 3 contains, towards the bottom, 


your email that was sent that was reflected in 


Exhibit 2?


A. Yes. 


Q. And then right above that, is there an email 


from Ms. Bush to you that same day, July 15th? 


A. Yes. 


Q. Do you recall receiving this email from 


Ms. Bush? 


A. I do. 


Q. Would you agree with me that in this email 


Ms. Bush agreed with the points made or confirmed the 


conversation you had, with just one exception, that she 


noted that the list was posted on or about Friday, 


July 10th, as opposed to specifically on the 10th, 


per se? 
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A. Yes. 


Q. Okay.  Did you understand this to mean, then, 


that the Department was agreeing with your recitation of 


the conversation as you recalled it and detailed it in 


your email, which is Exhibit 2?


A. Yes, subject to the -- 


Q. Caveat? 


A. -- the caveat about the date, that they 


couldn't be certain of the date.  And, frankly, neither 


could I based on what was posted.  It didn't have -- 


what was on their website did not have a date stamp as 


to say when it was being put on their website. 


Q. Would you agree with me that Ms. Bush also 


indicated to you the Department would add you to a 


service list for agency action related to Ed Miller & 


Sons? 


A. Yes. 


Q. Okay.  As a result of her confirmation in 


Exhibit 3 of your discussion, did you subsequently agree 


on behalf of your client to withdraw the notice of 


protest?  


A. I did.


(Exhibit 4 marked.) 


BY MR. LOMBARD:


Q. Let me hand you Exhibit 4.  
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A. Okay. 


Q. Do you recognize Exhibit 4? 


A. Yes. 


Q. At the top of Exhibit 4 -- well, what is that 


correspondence at the top of Exhibit 4?


A. Exhibit 4 adds to what we've previously looked 


at as Exhibit 2 and Exhibit 3, an email that I sent to 


Amanda Bush also on Wednesday, July 15th at -- it has 


the date -- the timestamp of 3:40 p.m.  I have no reason 


to believe that's inaccurate, and it would be consistent 


with my responding to her email of 3:29 or so. 


Q. Did you advise her in this email that you 


would be withdrawing the notice of protest on behalf of 


Ed Miller & Sons? 


A. I did. 


Q. Okay.  And did you, in fact, submit a notice 


of withdrawal of the protest? 


A. I did. 


Q. Okay.  


(Exhibit 5 marked.) 


BY MR. LOMBARD:


Q. Let me hand you what I've marked as Exhibit 5.  


Take a minute to familiarize yourself with that.  


A. Okay. 


Q. Exhibit 5, do you recognize it? 
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A. Yes. 


Q. What is Exhibit 5? 


A. Exhibit 5 is the first two pages -- or the 


email thread from July 15th with the newest addition to 


it being an email I sent to Amanda Bush at, it says, 


3:58 on the afternoon of Wednesday, July 15th.  I have 


no reason to doubt that that's inaccurate.  I think 


that's accurate.  


And I forwarded to her a copy of the notice -- 


withdrawal of notice of protest, which I had probably 


just moments before faxed to their agency clerk.  Faxing 


to the agency clerk was the means of filing that 


Ms. Bush had suggested. 


Q. Okay.  And, in fact, in Exhibit 5, your email 


of 3:58 p.m., on July 15th says:  "This was just sent to 


your agency clerk via facsimile"; is that right? 


A. Yes. 


Q. Okay.  And if we turn -- well, let's -- for a 


second, let's stay with that email.  The email has a 


line that says, "Attachments," and it says, "Notice of 


Withdrawal of Notice of Protest.pdf"; do you see that? 


A. Yes. 


Q. Did your email attach a copy of the notice of 


withdrawal to it? 


A. To the best of my recollection, it did.  
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I think it would not have shown up -- there would not 


have been an attachments line if there was no 


attachment, I think, but -- 


Q. Okay.  And -- well, let me ask it this way:  


The substance of your email says "Attached please find 


Miller & Sons' withdrawal of its notice of protest."  


As best you can recall, did you execute on 


that by attaching the notice of withdrawal?


A. Yes.


Q. Okay.  So if we turn the page to what is a 


withdrawal of notice of protest, do you recognize that? 


A. Yes. 


Q. And tell me what that is.  


A. This is the withdrawal of notice of protest 


that I prepared and filed the afternoon of July 15th, 


filed by facsimile with the Department of Health agency 


clerk withdrawing the notice of protest that I had filed 


with the Department by hand delivery that morning. 


Q. Does the withdrawal of notice of protest that 


you executed on July 15th, the same day as the day you 


filed the notice of protest, indicate that the 


withdrawal was premised on certain representations by 


the Department of Health to you? 


A. Yes. 


Q. Was the withdrawal premised on the fact that 
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the list that was published on the website is not agency 


action? 


A. In part, yes, that's one of the things that it 


was premised upon. 


Q. Okay.  And let me walk through those premises.  


The second being that the Department will subsequently 


notify and provide a clear point of entry when a 


determination is made regarding an applicant's status 


and selection? 


A. Yes. 


Q. And that those determinations by the 


Department as to an applicant's status and selection are 


considered by the Department to be a licensing 


determination as covered by Section 120.60 Florida 


Statutes? 


A. Yes. 


Q. And that those decisions would be subject to 


challenge under 120.569, 120.57, sub-paragraph (1) and 


120.57 sub-paragraph (2)? 


A. Yes, depending on whether it involved disputed 


issues of fact or did not involve disputed issues of 


fact. 


Q. But that under no circumstance was it being 


deemed by the Department to be a competitive procurement 


subject to 120.57 sub-paragraph (3)?
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A. Correct.  Yes. 


Q. Now, if we turn the page, there's a 


certificate of service; do you see that? 


A. Yes. 


Q. Earlier when I showed you Exhibit 1, you said 


Exhibit 1 looked accurate except it appeared to be 


missing a certificate of service? 


A. Uh-huh. 


Q. Turn right behind that.  Do you see the 


original notice of protest there?


A. I see a copy of the original notice of 


protest. 


Q. My -- yeah.  That's what happens when you 


depose a lawyer.  Okay.  Do you see a certificate of 


service that goes with that copy of the notice of 


protest? 


A. Yes. 


Q. So would you agree with me that the copy of 


the notice of protest that is in Exhibit 5 to your 


deposition appears to be a complete copy of the notice 


of protest filed by you on behalf of Ed Miller & Sons on 


July 15th, 2015? 


A. Yes.  And I would point out that in addition 


to the certificate of service, it included a piece of 


paper -- a list of dispensing organization applications, 
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which I believe was attached to the original notice of 


protest that I filed. 


Q. In fact, the notice of protest says:  "To the 


best of Miller & Sons' knowledge, the attached list of 


applications was posted."  


So do you agree with me that you included in 


your notice of protest a copy of the list that at that 


point you thought was prudent to file a notice of 


protest? 


A. Yes. 


Q. Okay.  And Ed Miller & Sons is not identified 


on that list, correct?  


A. Correct. 


Q. Okay.  And that was the basis of your original 


notice of protest, the absence of their name on that 


list? 


A. Correct. 


Q. Okay.  So after you filed a notice of 


withdrawal of the notice of protest, do you recall 


receiving a formal letter from -- a copy of a formal 


letter from the Department rejecting Ed Miller & Son's 


application? 


A. Yes.  


(Exhibit 6 marked.) 


MR. LOMBARD:  It's not the best copy, but a 
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copy nonetheless.  There you go.  That is 


Exhibit 6.  Off the record. 


(Discussion off the record.) 


BY MR. LOMBARD: 


Q. Let me know when you've had a chance to look 


it over.  


A. Yes, I've looked at it. 


Q. Okay.  Do you recall from looking at the prior 


emails that Ms. Bush represented to you that the 


Department would place you on the list -- on a copy list 


or a service list for any agency action relating to the 


2015 application by Ed Miller & Sons? 


A. Yes. 


Q. Okay.  And do you recall receiving this email 


from Ms. Bush on July 17th, 2015? 


A. Yes. 


Q. Stupid lawyer question.  You'd agree with me 


this is about two days after you submitted the notice of 


withdrawal of protest? 


A. Almost to the minute two days. 


Q. I doubt that was intentional but -- so would 


you agree with me that the email from Ms. Bush to you on 


July 17th, 2015, includes an attachment? 


A. Yes. 


Q. And would you agree with me that attachment is 
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a letter dated July 16th, 2015, directed to Ed Miller & 


Sons, Inc.? 


A. Yes. 


Q. Did you, in fact, receive this attachment? 


A. I did. 


Q. Okay.  And you'd agree with me -- and we 


can -- I don't want to argue about whether it was proper 


or improper to deny the application -- you'd agree with 


me this is a notice advising your client and by copy to 


you that the application that was submitted was deemed 


rejected or untimely? 


A. Yes.  It was -- I viewed this letter as the 


Department saying that the application from Ed Miller & 


Sons was untimely filed, that the material -- 


application materials were untimely received and 


apparently also received without an application fee. 


Q. Okay.  And as a result, did you understand 


that they were effectively rejecting the request for 


licensure? 


A. That was my understanding. 


Q. So we talked earlier about some of the 


premises upon which your withdrawal -- Ed Miller & Sons' 


withdrawal of the notice of protest was premised and 


that included, among others, subsequent notification 


with a clear point of entry to challenge any agency 
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decision; do you recall that? 


A. Yes. 


Q. Would you agree with me that the second page 


of the letter dated July 16th, 2015, from Ms. Patricia 


Nelson on behalf of the Department to Ed Miller & Sons 


includes said notice of rights? 


A. Yes.  And I agree that notice of rights 


constitutes a clear point of entry. 


Q. Okay.  Well, that was going to be my next 


question, so you're getting ahead of me.


Would you agree with me that it advises in the 


last paragraph of the notice of rights that failure of 


any person to file a petition for hearing within 21 days 


from receipt of this agency action will constitute a 


waiver of that person's right to administrative hearing? 


A. I agree that that is what it says. 


Q. What it says? 


A. Yes. 


Q. Okay.  Would you agree with me that you are 


cc'd on the July 16th, 2015, letter? 


A. Yes. 


Q. This is one of those tricky questions.  I'm 


not trying to get into attorney-client privilege, but 


let me see if I can ask it in a way that doesn't go 


there.  
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MR. ELLIOTT:  And if you would pause before 


you answer. 


MR. LOMBARD:  Yeah.  And both of you tell me.  


I'm really not trying to go there.  I'm just trying 


to find a way to get the answer I'm looking for.  


BY MR. LOMBARD:


Q. Would you agree with me that your client 


received a copy of the July 16th, 2015, letter from 


Ms. Nelson rejecting the application? 


MR. ELLIOTT:  To the extent you know. 


MR. LOMBARD:  Well, that's fair.  If he 


doesn't know, he doesn't know. 


THE WITNESS:  Can we go off the record for 


just a second? 


MR. LOMBARD:  We can.  We can. 


(Discussion off the record.) 


MR. LOMBARD:  Let's go back on.


BY MR. LOMBARD:


Q. So let me ask a different question and see how 


we can parse this.  And I understand Mr. Elliott may 


assert some objections and instruct you not to answer 


and that's fine.  I don't know whether I agree or 


disagree with the objection, but let's get through them 


and have them on the record.  


The copy of the July 17th email that included 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MILLER & SON V DOH


ACCURATE STENOTYPE, INC.


M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 30


a copy of the July 16th letter from Ms. Nelson rejecting 


the application, did you forward that to your client? 


MR. ELLIOTT:  Let me just make a general 


objection first and then I'll get into specific 


objections.  But, generally, the client has not 


waived the attorney-client privilege whatsoever so 


that -- and only you know, Mr. Bryant, what the 


answer to each question is.  I don't know.  And so 


my objection is attorney-client privilege. 


MR. LOMBARD:  Okay. 


MR. ELLIOTT:  And to the extent your answer in 


any way involves a communication with your client 


that would -- within that scope of the 


attorney-client privilege, then we object and we 


want the attorney-client privilege preserved.  So 


with that, I do object to that question. 


MR. LOMBARD:  Okay.  So -- 


MR. ELLIOTT:  And instruct the witness not to 


answer. 


MR. LOMBARD:  There we go.  That's what he was 


looking for. 


THE WITNESS:  Okay. 


BY MR. LOMBARD:


Q. Independent of communications with your 


client, do you have knowledge as to whether your client 
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received the letter? 


A. Not independent of communications with my 


client.  


MR. ELLIOTT:  Can we go off the record for 


just a minute? 


MR. LOMBARD:  Yes. 


(Discussion off the record.) 


BY MR. LOMBARD:


Q. The email from Ms. Bush, would you agree with 


me it also references two cashier's checks that your 


client, Ed Miller & Sons, had submitted to the 


Department, and she was requesting further direction 


from you on what to do with the checks? 


A. Yes. 


Q. Okay.  And can you recall whether you 


responded to her?  If you don't, I think I've got an 


email.  


A. I don't know if I responded immediately, but 


I do recall a subsequent -- 


Q. Yeah.  


A. -- communication with Ms. Bush.  It may have 


been email.  It may have been phone.  It may have been a 


combination making arrangements for picking up those 


checks, I believe.


(Exhibit 7 marked.) 
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BY MR. LOMBARD:


Q. Let me hand what you I've marked as Exhibit 7 


and see if that helps you recall what conversations or 


communications you had with Ms. Bush regarding the 


checks.  


A. Okay. 


Q. Does Exhibit 7 help refresh your recollection 


as to whether you talked to her and/or communicated with 


her by email? 


A. Yes. 


Q. And what did you do? 


A. Apparently, I had a telephone conversation 


with Ms. Bush, according to this email from me, that she 


had initiated on Wednesday, July 29, asking about the 


return of the application fee checks.  


And, again, relying on this email and my 


recollection, I had a concern that if we accepted the 


return of those checks, that someone might argue that we 


had effectively -- that Ed Miller & Sons had effectively 


withdrawn the application, and I wanted to make sure 


that was not going to be the Department's position. 


Q. At the time of the email reflected on 


Exhibit 7 -- and I'm specifically talking about the 


July 31st, 11:17 a.m. email, you were still 


representing -- you were still counsel to Miller & Sons, 
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correct? 


A. Yes. 


Q. And I should have asked this earlier, but 


on the -- if you go back to Exhibit 6 -- I hate to 


backtrack on you, Chris -- 


A. That's okay. 


Q. -- the email that was sent to you July 17th, 


2015, at 4:26 p.m. by Ms. Bush attaching the denial 


letter of July 16th, at that time when you received that 


email, were you still counsel to Ed Miller & Son? 


A. Yes, to the best of my knowledge, I was.  


I had not been discharged by them. 


Q. Okay.  


A. Or by Mr. Ardizzone on their behalf or by them 


directly. 


Q. Right.  Okay.  And do you recall if you 


ultimately got the checks back? 


A. My recollection is yes. 


Q. Okay.  And the Department gave both back? 


A. That's my recollection, yes. 


Q. And as a matter of fact, they were -- you sent 


a -- do you recall you sent a runner to pick them up? 


A. That sounds right. 


Q. Okay.  The runner might have been your son? 


A. Might have been. 
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Q. Okay.  Well, let's -- I'm not sure that's a 


big issue in this case, so we'll skip that.  I've got 


this (indicating to document.) 


So you have a call with Ms. Bush -- and, 


again, I'm trying to run through the sequence -- you 


have this email exchange.  Ultimately the checks go 


back.  And do you recall after you got the checks back 


whether you had any subsequent conversations? 


A. With Ms. Bush?  


Q. Yes.  Or anybody else at the Department? 


A. I believe we had some communication regarding 


return of the applications themselves that Ed Miller & 


Sons had submitted. 


Q. Okay.  So let me backtrack for three seconds.  


Go back to Exhibit 7 for a minute.  


A. Uh-huh. 


Q. On July 31st, you'd agree with me -- of 2015, 


you'd agree with me that at that point we're still 


within the 21-day window that was referenced in 


Ms. Nelson's denial letter? 


A. Yes. 


Q. Okay.  


A. Of July 16th -- the July 16th denial letter?  


Q. Yes, sir.  


A. Yes. 
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(Exhibit 8 marked.) 


BY MR. LOMBARD: 


Q. Okay.  So let me hand you Exhibit 8 --


A. Okay. 


Q. -- and see if that helps you out with respect 


to the request for a return of the application.  


A. Okay. 


Q. Would you agree with me Exhibit 8 -- well, 


what is Exhibit 8? 


A. Exhibit 8 was an email that I sent to 


Amanda Bush on Monday, August 10, seeking the return of 


the application for licensure as a dispensing 


organization submitted by Ed Miller & Sons.  And 


I believe they had -- I know it was submitted in at 


least a flash drive format.  I don't recall if there was 


a hard copy submitted as well, but -- I just don't 


recall that at this point.  But they essentially wanted 


it back. 


Q. Okay.  Was that request reflected in Exhibit 8 


made by you as counsel to Ed Miller & Sons? 


A. Yes. 


Q. Well, and you say:  "My client has asked me to 


pursue the return of their application."  So would you 


agree with me this was at the direction of your client 


as reflected in your email? 
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A. Yes. 


Q. Okay.  You'd agree with me that the Department 


told you, no, that they can't return a public record? 


A. Yes. 


Q. Okay.  Now, this email is dated August 10th of 


2015, correct? 


A. Yes. 


Q. In the first sentence, you're advising here 


that -- if you think I'm mischaracterizing it, tell 


me -- that the 21-day window or point of entry reflected 


in Ms. Nelson's July 16th, 2015, letter has expired and 


Ed Miller & Sons, quote, did not file a petition 


challenging the Department's decision to reject its 


application, correct? 


A. Well, my email did not speak to the expiration 


of the 21 days, but it did indicate that they did not 


file a petition or at least did not instruct me to do 


so. 


Q. Okay.  


A. I was not aware whether perhaps they had gone 


out and hired other counsel to file a petition on their 


behalf, but to my knowledge, they had not and I knew 


that I had not on their behalf. 


Q. Okay.  I don't want to make things exhibits 


unnecessarily.  You recall that Ms. Bush told you the 
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Department cannot return the application because it 


became a public record? 


A. Yes, I do recall that. 


Q. Okay.  And you recall that it was never, 


in fact, returned -- at least not through you -- 


returned, correct? 


A. It was not returned through me. 


Q. Okay.  


A. I have no knowledge whether it was returned 


through anybody else or -- 


Q. And, again, perhaps dumb lawyer questions, but 


as you sit here today, you'd agree with me that you did 


not, on behalf of Ed Miller & Sons, file any petition 


challenging the July 16th, 2015, rejection letter from 


Ms. Nelson? 


A. Yes.  I did not file anything challenging the 


rejection that appeared in the July 16th letter on 


behalf of Ed Miller & Sons or Mr. Ardizzone. 


Q. Do you recall whether you had any -- I'm going 


to have to mark it.  


A. Okay. 


MR. LOMBARD:  It's easier. 


(Exhibit 9 marked.) 


BY MR. LOMBARD:


Q. Let me hand you Exhibit 9.  I think we can end 
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with that.  


A. Okay. 


Q. Do you recognize Exhibit 9? 


A. Yes. 


Q. Okay.  Just to kind of -- really just for 


timeline purposes more than anything else, you'd agree 


with me this reflects an exchange between you and 


Ms. Bush where she indicates what you've already told 


me, that the Department told you it can't return the 


application because it's public record? 


A. Yes. 


Q. You acknowledged that statement.  You didn't 


necessarily agree with it, but you acknowledged it and 


you said you would advise your client; is that correct? 


A. I said I will discuss with my client, yes. 


Q. And this is dated August 10th, correct? 


A. Correct. 


Q. Okay.  After August 10th, do you recall 


whether you had any conversations with Ms. Bush or any 


other person at the Department of Health with regard to 


this topic, the application of Ed Miller & Sons? 


A. Regarding returning copies of the application?  


Q. Regarding anything relating to the 


application.  


A. Not that I recall. 
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Q. Okay.  We've walked through a number of 


emails, and you've also indicated to me that you had 


telephone communications with Ms. Bush.  


A. Yes. 


Q. At any point after July 16th, 2015, did the 


Department ever represent to you that Ed Miller & Sons 


could have more than 21 days to file a petition to 


challenge the denial of the application for the 2015 


dispensing organization licensure? 


A. I don't recall ever receiving such 


communication from the Department. 


Q. I know it's reflected in emails, but I'm going 


to ask the dumb lawyer question.  To your recollection, 


did the Department ever say or do anything that 


prevented you, on behalf of Ed Miller & Sons, from 


filing a petition challenging the denial since 


July 16th, 2015? 


A. No. 


Q. Do you recall whether you spoke to anyone 


other than Ms. Bush about the Miller & Sons application? 


A. I don't believe I did, other than, you know, 


possibly staff and, you know, if I was calling to -- she 


was not available and just leaving a message.  But 


I think everything was probably by voicemail.  I don't 


believe I had any substantive discussions with anybody. 
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Q. I'm not suggesting you did.  I'm just trying 


to close out the record.  


A. Yeah.  No, I don't recall any discussions with 


anyone other than Ms. Bush. 


Q. Okay.  So the first communication that we've 


talked about today between you and the Department was 


the notice of protest that you filed on July 15th of 


2015.  


Prior to July 15 of 2015, did you have any 


communications with the Department regarding the 


submission of an application by Ed Miller & Son? 


A. Not that I recall. 


Q. Okay.  Were you personally involved -- and, 


again, I'm not asking for communications.  I'm just -- 


when I say personally, I mean did you -- well, let me 


ask the question and then we'll see where we go.


Were you involved in the process for 


submitting the application by Ed Miller & Sons in July 


of 2015 for a dispensing organization license? 


A. You mean before or -- at any time before -- 


Q. Yeah.  Let me make sure I clean that up.  


Yeah, it's a fair question on your part, so let me kind 


of give a date.


So you filed a notice of protest on July 15th, 


2015, correct? 
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A. Yes. 


Q. Okay.  Prior to that, your client attempted to 


submit an application.  And I can show you on the 


rejection letter the date it was due, but the date 


doesn't matter as much as the process.  


Were you involved in the actual submission of 


that application to the Department? 


A. No, neither I nor my firm was involved. 


Q. And that was going to be my next, was anybody 


else at your firm involved.  


So putting client communications aside, you 


don't have any firsthand knowledge regarding what 


occurred on the day that the application was submitted 


to the Department by Ed Miller & Sons? 


MR. ELLIOTT:  I'm going to object to the form 


of the question.  But by firsthand knowledge, you 


mean direct knowledge on his part. 


BY MR. LOMBARD:


Q. Direct -- yeah, let's see if we can clean that 


question up.  I'm not sure I follow the objection, but 


what I'm getting at is not what did his client tell him 


happened that day, but if he was physically there and 


helping to tender the application that would be 


something he has personal knowledge of versus a week 


later the client called him and said, "this is what 
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happened."  I don't -- I'm not asking about what your 


client told you.  So let me try and ask that again.  


A. Yeah. 


Q. Do you have any direct personal knowledge, 


independent of client communications, about what 


transpired on the day that Ed Miller & Sons attempted to 


submit its application for licensure? 


A. No. 


MR. LOMBARD:  Let's take five.  I just want to 


think through a couple of things here and then I 


think I'm done.


THE WITNESS:  Okay.


MR. LOMBARD:  And I think I've met my one 


hour.  Close. 


(Recess taken at 9:56 a.m. until 


9:58 a.m.) 


BY MR. LOMBARD: 


Q. You're not currently counsel to Ed Miller & 


Sons, correct? 


A. Correct, I am not. 


Q. This is more of a "where are you going to be" 


question.  Are you going to be out of state or out of 


the country the week of October 8th? 


A. October 8th?  I'm not -- not that I know of.  


I have no plans to be out of the state or -- 
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Q. Or how about out of Tallahassee, which is 


probably the more important question? 


A. Yeah.  Let me just double-check my calendar, 


but in my -- at this point, I do not know of any 


out-of-town travel plans for the week of October 8th. 


MR. LOMBARD:  Okay.  I don't have any other 


questions.  I don't know if Mr. Elliott does. 


MR. ELLIOTT:  No questions.  


(The deposition was concluded at 


9:59 a.m.) 
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STATE OF FLORIDA )


COUNTY OF LEON )


I, TRACY FINAN, Registered Professional Reporter, 


Florida Professional Reporter, Notary Public, State of 


Florida, certify that M. CHRISTOPHER BRYANT, ESQ., personally 


appeared before me on the 12th day of September, 2018, and was 


duly sworn.


Signed this 14th day of September, 2018.  


________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633


    Commission Expires:  January 8th, 2019 
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deposition of M. CHRISTOPHER BRYANT, ESQ.; that a review of 
the transcript WAS NOT REQUESTED; and that the foregoing pages 
numbered 1 through 43 are a true record of my stenographic 
notes.
  


I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
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BEFORE TI:IE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 


. l ... ~I';-.· 
·. -i: :·:i~r~T t: F :· ~ .~ · · 


15 JUL I 5 Ali II : 3 7 
In Re: Ed Miller & Sons, Inc. r :~FJr.r r F - H- c , ... 


Application for Approval of Low TilC Cannabis Dispensing Orgru:Ul:atfonS 1 
•L:. :_ ._···.!'. 


NOTICE OF PROTEST 


NOTICE IS GIVEN that Ed Miller & Sons, Inc., ("Miller & Sons") intends to protest the 


apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 


approval as a Dispensing Organization under Section 381.986, Fla Stat, despite Miller & Sons 


having submitted an application. To the best of Miller & Sons' knowledge, the attached Jist of 


Dispensing Organization Applications was posted by the Department on its website on the 


afternoon of Friday, July 10,2015. The tin1e of the posting is not shown on either the website or 


the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 


however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 


time of posting, to avoid waiver of any right to challenge. 


If it is determined that the Department has reached a decision or intended decision as to 


Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 


time prescribed by Section 120.57(3)(b) and the applicable rules of procedure. 


. rl-. 
FILED this~ day of July, 2015. 


Florida Bar No. 434450 · 
OERTEL, FERNANDEZ, BRYANT 


& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 


OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 


EX~IT I 
WIT:~r~l•v 
DATE:'-- I 
TRACY FINAN, RPR 







From: 
To: 
Subject: 
Date: 


Amanda-


Chris Brvant 
"amanda bush@f!health.goy" 
Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 2:16:54 PM 


Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 


First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 


Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 


As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position , 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 


Thank you for your time and attention to this matter. 


M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson , P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 


EXH~IT 2. 
WIT: r 
DATE: ~ I 
TRACY FINAN, RPR 







From: 
To: 
Subject: 
Date: 


Chris, 


Bush. Amanda 
"Chris Brvant" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:28:32 PM 


Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about thls 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" Hst. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743· 


As discussed, I v.'ill also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 


Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
C85o) 245-4027 


Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request Your 
e-mail communications may therefore be subject to public disclosure. 


From: Chris Bryant [mailto:cbryant@ohfc.com] 


Sent: Wednesday, July 15, 2015 2:25 PM 


To: Bush, Amanda 


Subject: Miller & Sons Notice of Protest 


Amanda-


EXHI~±B WIT: 1 
DATE. -J 11)( 
TRACY FINAN, APR 


Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 


First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 


Second, the Department considers the dispensing organization application process to 







be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 


As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position , 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized , we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 


Thank you for your time and attention to this matter. 


M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P. 0 . Box 1110 I Tallahassee, Florida 32302-111 0 
Telephone: (850) 521-0700 1 Fax: (850) 521-0720 I Mobile: (850) 544-5302 







From: 
To: 
Subject: 
Date: 


Amanda-


Chris Bryant 
"Bush. Amanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:40:37 PM 


Thank you , and I agree with the clarification of your client's position as stated in your 
response below. I would agree we don't know for certain when the list of applicants 
was posted on the Department's website, but given that it did not contain point of 
entry language, and did not trigger a 120.57(3) review process, the exact date is not 
material. We can be confident it was not posted before the close of the application 
period on Wednesday, July 8. 


Thank you for prompt assurance and cooperation. The notice of withdrawal will be 
sent in shortly. 


M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 1 Mobile: (850) 544-5302 


From: Bush, Amanda [mailto:Amanda.Bush@flhealth.gov] 


Sent: Wednesday, July 15, 2015 3:29PM 


To: Chris Bryant 


Subject: RE: Miller & Sons Notice of Protest 


Chris, 


Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the "'rithdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 


As discussed, I will also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 


Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 


Please note: Florida has a very broad public records law. Most "''Iitten communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail commun ications may therefore be subject to public disclosure. 


EXH~· 
WI~ ir 
DATE: - -:b 
TRACY FINAN, RPR 







From: Chris Bryant [mailto·cbryant@ohfc com] 


Sent: Wednesday, July 15, 2015 2:25PM 


To: Bush, Amanda 


Subject: Miller & Sons Notice of Protest 


Amanda-


Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 


First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 


Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 


As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 


Thank you for your time and attention to this matter. 


M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-11 10 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 







From: 
To: 
Subject: 
Date: 
Attachments: 


Amanda-


Chns Brvant 
"Bush. Amanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:58:14 PM 
Notice of Withdrawal of Notjce of Protest.pdf 


Attached please find Miller & Sons' withdrawal of its notice of protest. This was just 
sent to your agency clerk via facsimile to 413-87 43. 


M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson , P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 


From: Bush, Amanda [mailto:Amanda.Bush@flhealt h.gov] 


Sent: Wednesday, July 15, 2015 3:29 PM 


To: Chris Bryant 


Subject: RE: M iller & Sons Notice of Protest 


Chris, 


Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to ay that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 


As discussed, I will also add you to the service list for any agency actions related to your cl ient, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 


Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 


Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 


From: Chris Bryant [mailto:cbryant@ohfc com] 


Sent: Wednesday, July 15, 2015 2:25 PM 


To: Bush, Amanda 


Subject: Miller & Sons Notice of Protest EXH~5 WI~ 1f 
DATE: - . 
TRACY FINAN, RPR 







Amanda-


Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 


First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 


Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 


As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized , we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 


Thank you for your time and attention to this matter. 


M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P .A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521 -0720 I Mobile: (850} 544-5302 







BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 


In Re: Ed Miller and Son, Inc. 
Application for Approval of Low THC Cannabis Dispensing Organizations 


Withdrawal of Notice of Protest 


NOTICE IS GIVEN that Ed Miller & Son, Inc., hereby withdraws the Notice of Protest 


filed by it on this date (copy attached). This withdrawal is premised on the Department's 


representation that the list of Dispensing Organization Applicants challenged by Miller and Son 


(and attached to its Notice of Protest) does not reflect agency action subject to challenge; that 


subsequent notification with a clear point of entry will be provided by the Department when 


determinations are made as to applicant status and selection; and that such determinations by the 


Department are considered by the Department to be licensing determinations governed by Section 


120.60, Fla, Stat. , and subject to challenge under Sections 120.569 and 120.57 (1) and (2), Fla. 


Stat., not competitive procurement determinations subject to challenge under Section 120.57(3), 


Fla Stat. 


~ 
FILED this~ day of July, 2015. 


M. CHRISTOPHER RYAN 
Florida Bar No. 43 50 
OERTEL, FERNANDEZ, BRYANT 


& ATKINSON, P.A. 
P.O. Box I I 10 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 
Attorneys for Ed Miller and Son, Inc. 


OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A. , P.O . BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 







CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that the foregoing Withdrawal ofNotice of Protest bas been filed 


via Facsimile and U.S. Mail to Shannon Revels, Agency Clerk, Florida Department of Health, 


Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida; and copy 


via Email to Amanda Bush (amanda.bush@flhealth.gov), Attorney at Law, Florida Department of 


Health, Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida on 


:M 
this _E'_ day of July, 2015. 


Attorney 
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OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 







BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 


15 JUL I 5 AH II : 3 7 
In Re: Ed Miller & Sons, Inc. ~~ -::111 , .... pr - w- C r .. . 


Application for Approval of Low THC Cannabis Dispensing OrgaillZaifun§ ' •• t. L -:"~· 


NOTICE OF PROTEST 


NOTICE IS GIVEN that Ed Miller & Sons, Inc. , ("Miller & Sons") intends to protest the 


apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 


approval as a Dispensing Organization under Section 38 1.986, Fla. Stat., despite Miller & Sons 


having submitted an application. To the best of Miller & Sons' knowledge, the attached list of 


Dispensing Organization Applications was posted by the Department on its website on the 


afternoon of Friday, July 10,2015. The time of the posting is not shown on either the website or 


the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 


however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 


time of posting, to avoid waiver of any right to challenge. 


If it is determined that the Department has reached a decision or intended decision as to 


Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 


time prescribed by Section 120.57(3)(b) and the applicable rules of procedure. 


- ~ 
FILED this~ day of July, 2015. 


Florida Bar No. 434450 
OERTEL, FERNANDEZ, BRYANT 


& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521 -0700 
Telecopier: (850) 521-0720 


OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALlAHASSEE, FLORIDA 32302-1110 







CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that the original and one copy of the foregoing has been filed via 


Hand Delivery upon the Agency Clerk, Florida Department of Health, Office of the General 


~ 
Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida, on this JS_ day of July, 2015. 


ffv~~ fkrd 
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OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302·1110 







Dispensing Organization Applications 


No. Applicant Region Received 
1 McCrory's Sunny Hill Nursery Central July 7, 2015 
2 Loop's Nursery and Greenhouses, Inc. Northeast July 7, 2015 


3 Keith St. Germain Nursery Farms Southeast July 7, 2015 
4 Plants of Ruskin Southwest July 8, 2015 


5 Deleons' Bromeliads, Inc. Central July 8, 2015 
6 Bill's Nursery, Inc. d/b/a Almond Tree Southeast July 8, 2015 


Nursery 


7 Bill's Nursery, Inc. d/b/a Almond Tree Northeast July 8, 2015 
Nursery 


8 Chestnut Hill Tree Farm, LLC Northeast July 8, 2015 
9 Costa Nursery Farms, LLC Southeast July 8, 2015 


10 George Hackney, Inc. d/b/a Hackney Northwest July 8, 2015 
Nursery 


11 Nature's Way Nursery of Miami Southeast July 8, 2015 


12 Alpha Foliage, Inc. Northwest July 8, 2015 
13 Alpha Foliage, Inc. Southwest July 8, 2015 
14 Redland Nursery, Inc. Central July 8, 2015 
15 Redland Nursery, Inc. Southeast July 8, 2015 


16 Hart's Plant Nursery, Inc. Northeast July 8, 2015 


17 Hart's Plant Nursery, Inc. Northwest July 8, 2015 


18 Sun Bulb Company, Inc. Southwest July 8, 2015 


19 Treadwell Nursery Central July 8, 2015 


20 Spring Oaks Greenhouse, Inc. Central July 8, 2015 


21 Knox Nursery, Inc. Central July 8, 2015 


22 San Felasco Nurseries, Inc. d/b/a Northeast July 8, 2015 
Grandiflora 


23 Tropiflora, LLC Southwest July 8, 2015 


24 Dewar Nurseries, Inc. Central July 8, 2015 


25 Tornello Landscape Corp. d/ b/a 3 Boys Southwest July 8, 2015 
Farm 


26 Perkins Nursery, Inc. Southwest July 8, 2015 


27 Tree-King Tree Farm, Inc. Northwest July 8, 2015 


28 Razbuton, Inc. Central July 8, 2015 







From: 


Sent : 
To: 
Subject: 
Attachments: 


Good afternoon Chris, 


Bush, Amanda 
Friday, July 17, 201 S 4 :26PM 
'Chris Bryant' 
Notice of Agency Act10n 
Miller & Sons agency action_07 16.15.pdf 


1 wanted to cop)' you as promised on nny ugenty nccion taken in regard to your client, Ed Miller and Sons, Inc. The 
attached lerter was sent certified mail to your client yesterday. 1 have the two cashier checks ~ubmitted by your client and 
need fu1ther direction from you/your client on return or disposal of those checks. 


Best regards. 
Amanda G. Bush 
Senior Attorney 
Office of the General C<iunsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 3:!399-1703 
csso) 245-4027 


Plet1se note: Florida has a very broad public records law. Most written communications to or from s tate officials regarding 
stute busini!Ss 11re public records nvniloble to the public and media upon req\lest. Your e-mail communications may 
tlu~refore be subject to public disclosure. 


EXH~B {,. 
WIT: 


DATE: -1 - (p. 1 Of 7) 
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Mission: 
To proB:l prornol:e & ~IM ll'le heallh 
C1C a1 peGIIIe tl FbO*I fii04Gh W.Orlled 
state,~ & Cllllllldy afto111. 


HEALTH 


July 16, 2015 


Certified Mail No : 7013 2630 0001 8621 5337 


Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Aorlda 34990 


!tick Scott 
Governor 


John H. Arw•tlottg, MD, '"-"ca 
State Surgeon Generil & Seaelary 


RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 


Dear Mr. Miller: 


The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1), of the Florida Administrative Code, an initJal application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5} 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approval" and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern n me), 21 
calendar days after the effective date" of the rule. 


Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees. and supporting documentation were due to the Agency Cieri<, as specified In Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00p.m. EST on July 8, 2015. Department records show 
that the above~ferenced application on a "jump drive• was filed with the Agency Clerk on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit 8}. Additional 
materials on a "jump drive• and an additional check in the amount of $60,063.00, was received by the 
Agency Clerit on July 10, 2015 at 3:57p.m. (Exhibit C). 


The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reVIewing your submission, it will be returning both checks In the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rlghts. 


Patricia Nelson 
Director 


Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A 


Flodd• DePIIrtment of tte.lth 
Olliced~ UN 
4052 Blld Cnn-Way T...,__, A. 3231$.3265 
PHOtE: 85M45-4657• FAA 850124~746 
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NOTICE OF RIGHTS 


A party Whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.1he Agency Clerk's facsimile number is (850) 413-8743. 


Mediation Is not available as an alternative remedy. 


The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 


DOH Ex. 33 (p. 3 of 7) 







Exhibit A 
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SENDER: COMPLETE THIS SECTION 


• ~~~ Items 1, 2, and S. Also complete 
ltBm 41f Aastric1ed DellYery Is deslted. 


• P1trt VOl' rwne end addras on the I'IMN'II8 
so that we can re11.m tne c:en:l to you. 


• Attach this card to the bade of the rnallpleoa, 
or on the front 11 apace permltl. 


1. Attlcle AddiWiecl to: 


Ed Miller & Sons;·lnc 
6020 SW Martin Hwy. 
Palm City, FL 34990 


CO\Ipt f f[ n••S Sl C TIO~ 0'; Of I WUif 


A Slgn8lln 


X 


7013 2630 0001 &621 5337 
J PS FOIT!l 3811 , February 2004 1GII5IM 01*1&40 I 
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From: 
Sent: 
To: 
Subject: 


Chris Bryant <cbryant@ohfc com> 
Friday, July 31 , 2015 11 :17 AM 
Bush, Amanda 
RE: Notice of Agency Action 


Th,mk •mu ror calling me on Wednesduy, July 2'l, to inquin· lurther about the return of th<: application ree cllet:k• lor ld 
Miller and Sons. 


l\5 we c.Jiscu~srd, my client and I are concerned that Miller and Sons' ,1CCPpt<1nc:e of t ile rE' tutnPd checks might he 
I..'On~ t r ul'd b¥ the De pat tment or .. reviewing AU or coutt c~s" dP iacto WtthdtJwal or theu previously ~ubmittcd 
dpplic.Jtton. You haVI' as.o.ur.•d llh? th.n the Deuartment dOt!> not and will not rak.:o the pos1tion rhat i\·ll iler at.d Sons 
clCCI?pi J11Cte Of the rl'l\lflled rhc CkS COilS' ilUlC5 Withdrav.-a l Of their <!pphcation. 


W r understand that it b. the Oep.lltmcnt's position that both the apph~<•l ton and the ap!)lic;,otiou iee checks submitted 
by M1llcr and Sons were untunely, and that vou <11 c not at tlus t1rne retedmf! from that pusitiort. 


If \'Oll could r e~pond ro this e·m<lll w nfrr ruing our mutualunderstandlnr. as ~et OIJt above, 1 will have d ru1 ner from my 
offi r.e pirk up the check~ and we: w 1fl rLLurn them to Miller and Sons. 


M. Christopher Bryant, Anorney at Law 
Oertel. Fernandez, Bry<~nt & Atkmson. P.A 
2060 Delta Way I P.O Box 1110 1 Tallahassee, Flonda 32302-11 10 
Telephone (850) 521 -0700 1 Fax: (850) 521 -0720 1 MoiJrle (850) 544-5302 


From: Bush. Arnanda (mailto :Amanda.Bush@flhea lth.gov] 
Sent: Friday, July 17, 2015 4:26 PM 
To: Chris Bryant <cbryant@ohfc.com> 
Subject: Notice of Agency Action 


Good afternoon Chris, 


l wanted to copy you as promised on any agency action taken in regard to your client, Ed Miller and Sons, Inc. The 
attached letter \"as sent certified mail to your client yesterday. I hove the two cashier checks submitted by your client and 
need further direction from youfyour client on return or disposal of tho$e checks. 


nest regards, 
Amanda G. Bush 
Senior Auomcy 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallah<~sscc, Florida 32399-1703 
(Sso) 245-4027 


Please note: Florida has a very hroad pnhlic records 1;11". Most Wlitten communil:atiuns to or from state officia.ls regarding 


EXHI~Br~7 
WIT: _Q'f ( 1 f 2) 
DATE: q ~ ) -~ p. Q 
TRACY FINAN, RPR 







stare business are public records available to the public and media upon request. Your e-mail communications may 
therefore be subject to public disclosure. 
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From: 
To: 
Subject: 
Date: 


Amanda-


Chris Brvant 
"Bush. Amanda" 
Return of Miller and Sons Application 
Monday, August 10, 2015 10:49:55 AM 


As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization; or, at least, did not instruct me to do so on 
their behalf. 


My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application 's content to disclosure (unless redacted ) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application, here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application. 


Please advise if I may pick up the application as submitted for return to them. 


M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way 1 P.O. Box 11 10 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 


EXHI~{i af 
WIT: % f 
DATE: (1·1 )-Jv/ e 
TRACY ANAN, RPR 







From: 
To: 
Subject: 
Date: 


Amanda-


Chris Brvant 
"Bush Amanda" 
RE: Return of Miller and Sons Application 
Monday, August 10, 201S 2:S4:09 PM 


I understand your response. I will discuss with my client. 


M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 1 Fax: (850) 521-0720 I Mobile: (850) 544-5302 


From: Bush, Amanda [mailto :Amanda.Bush@flhealth.gov] 


Sent: Monday, August 10, 2015 2:50PM 


To: Chris Bryant <cbryant@ohfc.com> 


Subject: RE: Return of Miller and Sons Application 


Chris, 


The Department cannot return the application. Once an application is submitted, it is a public record 


received by the agency. 


Best regards, 


Amanda 


From: Chris Bryant [mailto:cbryant@ohfc.com] 


Sent: Monday, August 10, 2015 10:58 AM 


To: Bush, Amanda <Amanda Bush@flhealth sov> 


Subject: Return of Miller and Sons Appl ication 


Amanda-


As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization ; or, at least, did not instruct me to do so on 
their behalf. 


My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application's content to disclosure (unless redacted) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application , here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application . 


Please advise if I may pick up the application as submitted for return to them. 







M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way 1 P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 
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THE DEPARTMENT’S NOTICE OF FILING SUMMARY-JUDGMENT EVIDENCE 


Defendant State of Florida, Department of Health, files as summary-judgment evidence the 


attached transcript of the deposition of Anthony Ardizzone, including the deposition exhibits.  This 


transcript (including exhibits) is incorporated by reference into the Department’s Motion for 


Summary Judgment (filed September 14, 2018) at page 11. 
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA


EDWARD MILLER & SON, INC., a Florida 
Corporation, 
 


Plaintiff, 
 
-vs- CASE NO.:  16-0700 


STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,


Defendant. 
__________________________________/
 


DEPOSITION OF: ANTHONY ARDIZZONE


TAKEN AT THE INSTANCE OF: Defendant


DATE: September 13, 2018


TIME: Commenced at 9:00 a.m.
Concluded at 11:40 a.m.


LOCATION: Smith & Associates
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REPORTED BY: Tracy Finan, RPR, FPR
reportertrace@gmail.com
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The following deposition of ANTHONY ARDIZZONE, was taken 


on oral examination, pursuant to notice, for purposes of 


discovery, and for use as evidence, and for other uses and 


purposes as may be permitted by the applicable and governing 


rules.  Reading and signing is NOT WAIVED. 


**** 


THE COURT REPORTER:  Would you please raise 


your right hand?  Do you solemnly swear or affirm 


the testimony you're about to give in this cause 


will be the truth, the whole truth, and nothing but 


the truth?  


THE WITNESS:  Yes, ma'am. 


Thereupon,


ANTHONY ARDIZZONE 


the witness herein, having been first duly sworn, was examined 


and testified as follows: 


DIRECT EXAMINATION 


BY MR. LOMBARD:


Q. Please state full your name for the record.


A. Anthony Ardizzone. 


Q. Mr. Ardizzone, would you give me your business 


address? 


A. 12471 181 Court North, Jupiter, Florida 33478. 


Q. And by whom are you employed? 


A. Myself. 
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Q. You're self-employed? 


A. Uh-huh. 


Q. Okay.  What relationship do you have with 


Ed Miller & Sons, Inc.?  


A. I am contracted to handle all of the cannabis 


business for Ed Miller & Sons in the State of Florida. 


Q. Let's do this before we dive into that, can 


you give me your educational background in summary form?  


Did you graduate high school? 


A. Yeah. 


Q. Did you graduate college? 


A. No.


Q. Did you attend college? 


A. Briefly. 


Q. Okay.  So you don't have any -- you don't have 


an associate's degree? 


A. No. 


Q. Okay.  Do you hold -- other than your driver's 


license, do you hold any licenses from the State of 


Florida? 


A. Yes. 


Q. What do you hold? 


A. Landscape. 


Q. And is that by the DBPR, the Department of 


Business and Professional Regulation? 
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A. Yes. 


Q. How long have you held that license? 


A. Don't hold me to it, but I think roughly 


31 years.  


Q. I don't know what a landscape license is.  Can 


you generally tell me what that allows you to do?


A. I'm licensed to plant plants, maintain plants. 


Q. Okay.  Thank you.  Is there any kind of 


training or courses that are offered by the state that 


you have to take in order to become licensed? 


A. No. 


Q. Okay.  Do you know what the requirement was to 


obtain the license other than, I'm sure, filling out an 


application? 


A. Just filling out an application and -- 


Q. That was it? 


A. -- paying a fee, yeah.  


Q. So you're currently contracted -- I'm going to 


call them Miller & Sons; is that fair?


A. Yeah.  Yeah.


Q. You understand what I'm talking about? 


A. That's fine.  Yes.  You could just use Miller.  


It makes life simpler.


Q. Agreed.  For the record, so when someone reads 


this later, when I refer to Miller, I'll be referring to 
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Ed Miller & Sons, Inc.  


A. Yeah.  Yes.  


Q. So are you contracted with anyone else other 


than Miller currently? 


A. In regards to?  


Q. Anything.  I'm trying to understand what you 


do for a living.  So currently do you perform services 


either as a landscaper or in any other capacity for 


anyone? 


A. Yes.  Yes.


Q. Okay.  Tell me what you do other than the work 


you do for Miller. 


A. Property management. 


Q. Do you have your own property management 


company, or do you work for a professional management 


company? 


A. Well, in a sense, I'm hired as their property 


manager.  So when you say do I work for a property 


management company, I'm hired by associations as a 


contractual base. 


Q. And when you say "a property manager," 


generally what type of work does that entail?


A. Any homeowner's needs. 


Q. Is this all done in Jupiter? 


A. Jupiter, Palm Beach County, Martin County. 
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Q. Let's do this, I'm trying to get a sense of 


your background, so I want you to go from high school 


forward.  And I know that may cover a number of years, 


but why don't you give me a sense of what you've been 


doing since you graduated from high school in terms of 


work.  


A. I've got a question if I can ask it?  


Q. Yeah.  Sure.  You don't -- let me back up.  


I probably should have given you some rules.  If I ask 


you a question and you don't understand it, let me know.  


I'm not trying to ask you trick questions.  So just let 


me know and I'll do my best to ask you an intelligent 


and intelligible question.  


Occasionally your lawyer may object to some of 


my questions.  Hopefully not.  Hopefully they're good 


questions and he won't object.  You still have to answer 


them unless he instructs you not to.  If you need a 


break at any time, let me know.  I'm happy to do that.  


A. Okay. 


Q. But if you answer my questions without asking 


me to rephrase it, we're all going to assume you 


understood the question, fair? 


A. Yeah.  Gotcha. 


Q. Okay.  So what's your question to me? 


A. My question is what does my background have to 
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do with any of all this?  


Q. So I'm entitled to know your background 


because you're identified as a potential witness -- 


A. Okay. 


Q. -- in this case.  


A. Okay. 


Q. And your lawyer can advise you on why it 


matters, but it does.  So I'd like to know what you've 


been doing work-wise, what your work experience has been 


since graduating high school? 


A. Oh, okay.  Out of high school, I -- you want 


all my work experience?  So we're talking as a resumé?  


Q. Kind of, yeah.  


A. Okay.  Out of high school, I worked for 


Maimonides Cemetery in Long Island, New York. 


Q. How long were you there, ballpark? 


A. I think a year or two years. 


Q. Okay.  What did you do there? 


A. Groundskeeper. 


Q. Okay.  How about after that? 


A. Thomson McKinnon Securities.  


Q. What did you do there? 


A. Brokerage firm. 


Q. It's a brokerage firm, but what did you do 


there?  What work did you have?
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A. I bought and sold stock. 


Q. Did you have a securities license? 


A. No, did it through the company. 


Q. And how long were you with Thomson Securities? 


A. I believe three years. 


Q. Okay.  What did you do after Thomson 


Securities? 


A. Went into business for myself in Spokane, 


Washington. 


Q. What did you do there?


A. A nightclub. 


Q. How long did you operate the nightclub? 


A. I think we were there for three years. 


Q. How about after you finished up with the 


nightclub in Spokane, Washington? 


A. Moved to Florida, and I was a limousine driver 


when I first got here. 


Q. Do you recall what year you moved to Florida? 


A. Off the top of my head, no. 


Q. No?  '70s?  '80s?  '90s? 


A. Oh, it was the '80s. 


Q. How long were you a limo driver? 


A. I think two years. 


Q. What did you do after that? 


A. I went into the landscape business. 
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Q. How long? 


A. To present. 


Q. Okay.  


A. So I've been doing it roughly 30 years.


Q. Thirty years of landscaping? 


A. Yeah. 


Q. In terms of landscaping, when you say you went 


into landscaping, was that for yourself?  I mean -- 


A. Yes, my own company. 


Q. Your own company.  Speaking of which, do you 


have a company, or do you just operate as a sole 


proprietor?  Do you have an "inc." that you set up? 


A. Flamingo Landscaping.  


Q. And, generally, what's the -- what kind of 


landscaping work does Flamingo do? 


A. Installs, maintains, grows plant life in the 


State of Florida. 


Q. Do you have a nursery certificate to grow 


plants? 


A. No.  No. 


Q. Does Flamingo Landscaping have any kind of 


licenses from the Department of Agriculture and Consumer 


Services? 


A. No. 


Q. Okay.  So you've walked me through, at a very 
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high level and I appreciate that, your background.  


What I didn't hear you say and let me just 


confirm it -- these are sometimes one of those, what 


people call "dumb lawyer questions," but I am going to 


ask them anyway.  I didn't hear you tell me that you had 


any experience working for a cannabis operation.  


A. No. 


Q. Whether it be in California or Washington; is 


that correct? 


A. No. 


Q. No, that's not correct? 


A. That is correct, yeah.  I've never worked for 


anybody in the cannabis industry. 


Q. Okay.  So let's jump over now to what you're 


doing for Miller today.  You have told me that you were 


contracted to handle all the cannabis business for 


Miller in Florida.  


What specifically has Miller retained you to 


do?  What specific tasks? 


A. To handle all of the licensing procedures of 


cannabis in the State of Florida for Ed Miller & Sons. 


Q. We'll dig into the application process in a 


little bit, but were you contracted by Miller to handle 


the submission of an application in 2015 for a 


dispensing organization license? 
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A. Correct, yes.  


Q. Okay.  One more instruction that I forgot to 


give you.  She has the hardest job in the room.  She has 


to write down everything I say and everything you say 


and everything your lawyer may say, so I'm going to do 


my best not to talk over you and give you a chance to 


finish what you're saying and then I will ask my next 


question.  If you could also do the same, meaning wait 


until I finish my question completely and then answer, 


that makes it easier for her to write it down accurately 


and completely; fair? 


A. Yeah. 


Q. Okay.  As far as you know -- well, let's back 


up.  When were you first retained by Miller? 


A. 2014. 


Q. Okay.  And what specific responsibilities did 


you personally have with regard to preparing the 


application to be submitted for a dispensing 


organization license in 2015?  


A. Can you be more definitive on your question?  


I don't understand what you mean by my 


"responsibilities." 


Q. I will be happy to do that.  Okay.  So let me 


back up and kind of level set us.  So you recall that in 


2015 the Department of Health was accepting applications 
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for dispensing organization licenses in the State of 


Florida? 


A. Yes. 


Q. Okay.  Can we agree that in July of 2015 


Miller attempted to submit a -- or submitted an 


application -- and I don't want to get into whether it 


was on time or late, but it attempted to submit an 


application in July of 2015, right? 


A. We submitted an application in July of 2015. 


Q. Okay.  That application, what role did you 


play in preparing it?  Did you write it?  Did you 


compile it?  What did you do with regard to the 


application? 


A. I did not write the application. 


Q. Okay.  Did you do anything with regard to the 


application preparation? 


A. Other than submitting things that I had 


possession of, my background documents from Miller, 


documents from other participants that were compiled 


into the application or included in the application. 


Q. Okay.  Were you personally responsible for 


putting together the final version of it that was 


submitted? 


A. Yes. 


Q. Okay.  If you didn't write it, do you know who 
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did? 


A. Yes. 


Q. Who wrote it?


A. Photo Sciences (verbatim). 


Q. Can you spell that for me?  


A. P-H-O-T-O, S-C-I-E-N-C-E-S. 


MR. ELLIOTT:  What was the question again, I'm 


sorry?  


MR. LOMBARD:  Who wrote it. 


MR. ELLIOTT:  Who wrote it, okay.  


BY MR. LOMBARD:


Q. Do you know where they're based out of, 


Mr. Ardizzone? 


A. Kentucky. 


Q. Do you know what their -- do you happen to 


know what their general business is?  Are they just 


professional -- 


A. That's what they do. 


Q. They write applications? 


A. They write applications.  They're all in the 


business -- Pritesh Kumar, I believe, is the CEO of 


PhytoSciences. 


Q. Do you know where Mr. Kumar resides?  Do you 


know where he is? 


A. He's in Kentucky. 
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Q. Okay.  


A. I believe, to the best of my knowledge.  He 


might be somewhere else now, but as -- 


Q. Right.  


A. I never asked him. 


Q. I don't think you have a GPS tracker on him, 


but the last you recall --


A. Yes. 


Q. -- he was in Kentucky? 


A. Yes. 


Q. And as best you recall, their -- the 


PhytoSciences company that helped write the application 


is --


A. Yes. 


Q. -- based out of Kentucky? 


A. Yes. 


Q. Other than Mr. Kumar, do you know who else at 


PhytoSciences may have been involved in writing the 


application? 


A. There were numerous people that were under 


his -- for me to recall off the top of my head, no.  


Most of my contact was with Pritesh.


Q. Was there anyone at Miller -- Miller, proper, 


right, so Ed Miller & Sons, Inc., who, to your 


knowledge, was involved in the writing of the 
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application?  


MR. ELLIOTT:  Object to the form of the 


question.  You can go ahead and answer if you can. 


THE WITNESS:  Will -- 


BY MR. LOMBARD:


Q. Yeah.  I'll ask it again.  So as I understood 


what you told me, PhytoSciences wrote the application.  


Do you know whether anyone at Miller and not 


PhytoSciences wrote, edited, revised any portion of the 


application before it was submitted? 


A. Other than the information that Ed Miller 


provided (indicating.) 


Q. When you say the information that Ed Miller 


provided, what kind -- you know, categories.  I don't 


need you to specify this document, but what kind of 


information?


A. Their resumes. 


Q. Anything else that you recall? 


A. The background of Ed Miller & Sons, their 


certificate.  I think that was pretty much -- 


Q. So Ed -- this is going to sound like a stupid 


question so forgive me, but Ed Miller & Sons -- there is 


an Ed Miller who is still alive and operates Ed Miller & 


Sons, Inc.?  


A. Yes. 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MILLER & SON V DOH


ACCURATE STENOTYPE, INC.


ANTHONY ARDIZZONE - 09/13/2018 18


Q. Okay.  Do you know what his position is with 


Miller? 


A. Owner. 


Q. Do you know where he's located? 


A. Martin County. 


Q. Martin County, okay.  So I'm trying to 


summarize this.  Sometime in 2014 you were retained by 


Miller, and Miller retained PhytoSciences to write the 


application? 


A. I did.  Well, actually, no, let me rephrase 


this.  I did not retain PhytoSciences.  One of the -- 


one of the financiers that are on the application, 


I remember his -- I think his name was Maurice Grant, 


retained PhytoSciences to write the application. 


Q. Okay.  But it was your job to coordinate with 


PhytoSciences? 


A. That was my job, yes. 


Q. And you said one of the financiers, 


Maurice Grant, is he someone identified in the 


application? 


A. Yes. 


Q. And when you say financier, what do you mean 


by that word? 


A. The capital in order to bring it to fruition 


if we were chosen as the dispensing organization for the 
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region.


Q. And when you say -- and, listen, sometimes I'm 


asking you a question and I think you know that I know 


the answer, but we've got to get it down for the record.  


A. I gotcha. 


Q. So when you say the capital needed to bring 


the operation to fruition, what does that entail?  What 


does that mean? 


A. The money. 


Q. And what would that money be needed to do? 


A. To pay for the equipment, structure, 


infrastructure for the dispensing organization. 


Q. I meant to you ask you this earlier, so let me 


back up for a second.  


A. Oh, we can't do that. 


Q. Miller -- do you know what the business of 


Miller & Sons is?  What kind of operation it is? 


A. It's a nursery. 


Q. Okay.  Do you know whether they specialize in 


any particular type of plant or species?  I've seen some 


of these applicants who are like bromeliads only or 


you know -- you know what I'm saying? 


A. Yeah. 


Q. Do you have that or do you know what kind of 


operation -- 
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A. A complete abundance from citrus stock to 


regular grounds nursery stock. 


Q. Okay.  So they're like a full-service nursery? 


A. It's a full-service nursery. 


Q. Okay.  Off the record. 


(Discussion off the record.) 


BY MR. LOMBARD:   


Q. Let's go back on.  Do you know who else, other 


than Ed Miller who, I think, gave you some documents and 


information to include in the application -- 


A. Uh-huh. 


Q. -- was there anybody else at Miller who you 


interacted with to assist in putting together the 


application that was submitted? 


A. No. 


Q. Okay.  Were you responsible for the 


submission, the actual tendering of the application to 


the Department in July of 2015? 


A. Yes. 


Q. Were you the person who physically 


delivered -- 


A. No. 


Q. -- the applications to the Department?  


A. Oh, sorry.  


Q. Let me ask the question again so we get a 
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clean one.  Were you the person who physically delivered 


the application by Miller to the Department of Health in 


July of 2015? 


A. No. 


Q. And that will happen sometimes.  You know 


where I'm headed --


A. Right.


Q. -- but you need me to -- I need you to let me 


finish the question and then she can get it down.  


A. And I'm bad with that, so I'm going to try my 


best. 


Q. I do it too sometimes and so I'm offering my, 


you know, "let's all try" kind of approach.  


A. Uh-huh. 


Q. Who was responsible or who actually physically 


delivered the Miller application to the Department in 


July of 2015? 


A. Ron Watson. 


Q. Who is Ron Watson? 


A. A fellow that I met during the rulemaking 


processes from 2014 all the way up to the application 


period. 


Q. Do you know what Mr. Watson's occupation is? 


A. I believe he's a lobbyist. 


Q. Is Mr. Watson a lobbyist for Miller? 
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A. No. 


Q. Was he retained specifically -- probably not 


as a lobbyist, but was he retained to deliver the 


application? 


A. No. 


Q. So help me, why was Ron Watson the person who 


delivered the application? 


A. He did it for me as a favor because we were 


not going to be able, in our opinion, to make the 


delivery ourselves. 


Q. Why could you not make the delivery 


yourselves? 


A. We were having technical difficulties with the 


computers that had all the information. 


Q. Where were those computers located? 


A. My house. 


Q. Down in Martin, Palm Beach somewhere? 


A. Palm Beach, Jupiter, my address. 


Q. Your address, okay.  So help me understand.  


You were having some difficulty, whatever that may be, 


with your computers.  Was it your plan to get on a plane 


or get in a car and drive the application up? 


A. My plan was to drive the application up, which 


I've done for every meeting that I've been at 


throughout -- after those two years, it became like 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MILLER & SON V DOH


ACCURATE STENOTYPE, INC.


ANTHONY ARDIZZONE - 09/13/2018 23


second nature. 


Q. When did it become apparent to you that that 


wasn't going to work and that you needed help from 


Mr. Watson? 


A. Tuesday morning -- no, well -- no, when 


I had -- started having the problems was Tuesday 


morning. 


Q. Okay.  And you say Tuesday morning.  Can you 


give me the date, like July -- 


A. Oh, it was just the -- 


Q. The day it was due? 


A. It was the same week.  So what was it, the 8th 


that they were due?  So the 6th would have been -- no, 


the 7th would have been Wednesday.  So I'm going to 


assume at this point near the 6th would have been 


Tuesday. 


Q. Okay.  So when you say -- just to tie that up, 


when you say you started having problems with your 


computer on Tuesday, that would have been Tuesday, 


July the 6th?


A. Right. 


Q. Okay.  Of 2015? 


A. Yes, sir. 


Q. And when did it become apparent to you or 


clear to you that you wouldn't have enough time to get 
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in a car and personally deliver the application on time? 


A. Pretty much by Wednesday I had a good 


assumption we weren't going to be able to get it.  


Q. When did you reach out to Mr. Watson? 


A. The day of application, the morning -- or like 


midday I think, because, again, I wasn't even thinking 


of Ron at the time.  It was more or less we were under 


the assumptions that we weren't going to get it in, so 


I think it was probably maybe midday Wednesday. 


Q. And let me -- I'm going to check my calendar 


to make sure we've got our days right.  Just a second.  


MR. ELLIOTT:  Sure.  


THE WITNESS:  No, we are wrong.  Wednesday was 


the 8th. 


BY MR. LOMBARD:


Q. That's why I'm checking the calendar.  


A. Tuesday was the 7th.  


MR. ELLIOTT:  So the apps were due July 9th.  


THE WITNESS:  No, they were due July 8th, 


which was Wednesday.  The 7th would have been 


Tuesday.  The 6th would have been -- 


MR. ELLIOTT:  Monday?  


THE WITNESS:  Monday. 


MR. ELLIOTT:  Gotcha.  


BY MR. LOMBARD:
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Q. So let's redo that for the record because I do 


now have a calendar in front of me.  And I think you got 


it right just now.  So Monday, July -- July 6th of 2015 


was a Monday.  


A. Uh-huh. 


Q. The applications were due July 8th, which is a 


Wednesday? 


A. Uh-huh. 


Q. Can we agree on that? 


A. Uh-huh.  Yes.


Q. You've got to say "yes."  The "uh-huhs" and 


the nods, she can't write those down.  


So let's go back.  I just want to make sure 


because maybe you were misremembering.  When you say -- 


when I asked you at what point was it -- did you start 


having the computer problems, was that Monday the 6th or 


Tuesday, July the 7th? 


A. It would have been Monday the 6th.  


Q. Okay.  So I also asked you when it became 


clear that you weren't going to be able to make it by 


driving yourself and delivering the application.  That 


would have been on Tuesday, July the 7th? 


A. Yes, later in the day.  Again, we were just 


scrambling trying to figure out what we could get done 


and what we couldn't get done and that kind of stuff. 
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Q. Okay.  And so then did you contact Ron Watson 


the morning of the 8th?


A. That is correct. 


Q. Okay.  


A. Again, not morning.  I think it was midday. 


Q. You reached out to him by phone? 


A. Yes. 


Q. How did you get the application -- well, you 


said Mr. Watson delivered the application? 


A. Uh-huh. 


Q. How did you get the application to Mr. Watson 


so that he could deliver it? 


A. All of the information that I had -- they were 


using something that I wasn't familiar with which is 


Dropbox.  


Q. Uh-huh.  


A. And I'm not a computer genius by any stretch, 


and I don't know if the issue was me or it was the way 


it was sent, but how Ron got all the information was 


PhytoSciences, the guys that put together the 


application, sent everything over to Ron and then the 


information that I had the good old-fashioned way on PDF 


and Windows and all that, I sent that from my computer 


to Ron to deliver. 


Q. Got it.  So Ron received it all by email? 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MILLER & SON V DOH


ACCURATE STENOTYPE, INC.


ANTHONY ARDIZZONE - 09/13/2018 27


A. Correct.


MR. ELLIOTT:  Just to clarify, some of it from 


PhytoSciences through Dropbox, which is by email, 


but it's -- 


MR. LOMBARD:  Well, let me follow up.  


MR. ELLIOTT:  Yeah. 


BY MR. LOMBARD:


Q. Do you know how PhytoSciences delivered the 


materials to Ron Watson, by email or by Dropbox? 


A. By -- that, I don't know.  


Q. Okay.  And if I understood your testimony, you 


delivered whatever materials you had to Ron Watson by 


email? 


A. Correct. 


Q. You probably don't know this off the top of 


your head, but do you know what Ron Watson's email 


address is? 


A. (Referring to phone.)  You ready?  


Q. Go for it.  


A. watson.strategies@comcast.net.  


Q. And Ron, I take it, agreed to grab whatever 


was delivered to him, either by email from you or by 


Dropbox or email from PhytoSciences, and deliver it to 


the Department of Health? 


A. Yes. 
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Q. Do you know how he was going to deliver 


those -- well, he delivered them -- he tried to deliver 


them on a jump drive, on a thumb drive?  


A. Yes. 


Q. Okay.  Did you give Mr. Watson, on July 8th, a 


check with the application fee? 


A. No. 


Q. Did Mr. Watson deliver, on July 8th, a check 


with the application fee --


A. No. 


Q. -- to the Department?  When did you understand 


the application was due to the Department? 


A. My understanding of when it was due was no 


later than 5:30. 


Q. Okay.  Would you agree with me that it was due 


on the 8th? 


A. Yes. 


Q. Putting time aside for a second, we all agree 


the 8th -- the 8th was the deadline --


A. Yes. 


Q. -- in terms of the day?  Okay.  


Now, you said that your understanding was that 


it was due at 5:30.  In working with Miller -- well, 


let's back up.  You said you met Ron Watson during the 


2014 rulemaking.  What did you mean by that? 
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A. I attended every rulemaking session that -- or 


anything the Department held that had to do with 


dispensing organizations and low-THC cannabis. 


Q. Okay.  And did that include attending the 


two-day negotiated rulemaking committee meetings? 


A. Yes. 


Q. Okay.  Did you sit through all of it? 


A. Yes. 


Q. Okay.  As part of your -- well, you agree with 


me they discussed a deadline during that -- 


A. Yes. 


Q. Okay.  Would you agree with me they discussed 


a deadline of July 8th at 5:00 p.m.? 


A. No. 


Q. Okay.  


A. Well, I'm not sure if I understood your 


question or you understood my answer.  So can you -- 


Q. Let's try that again.  


A. -- re-ask the question again?  


Q. Do you recall whether the negotiated 


rulemaking committee discussed a deadline for the 


application?  I'm not asking you whether they did, I'm 


asking whether you remember if they did?  


A. Yes. 


Q. Okay.  You remember they did or you remember 
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that they did not? 


A. I remember that they did. 


Q. And do you remember what it is that they 


discussed? 


MR. ELLIOTT:  Object to the form.  I just -- 


MR. LOMBARD:  We're talking past each other.  


MR. ELLIOTT:  Clarify what you're -- you asked 


him what they discussed?  What, the timing?  


BY MR. LOMBARD:


Q. What do you recall that the negotiated 


rulemaking committee discussed as it relates to the 


deadline and timing of the submission of an application? 


A. I recall that they said that no later -- 


I believe the rule read that it was 21 days and no 


later -- 21 days after the effective date and no later 


than 5:00 p.m. 


Q. Okay.  As part of your work for Miller, did 


you ever actually -- did you ever read the rule that was 


ultimately published as the final rule? 


A. Yes. 


Q. Okay.  You'd agree with me that the rule says 


what you just said, that it's due no later than 


5:00 p.m., 21 days after the effective date of the rule? 


MR. ELLIOTT:  Object to the form of the 


question. 
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MR. LOMBARD:  You can answer.  


MR. ELLIOTT:  You can answer, but if I can 


clarify my objection -- 


MR. LOMBARD:  I know what your objection is.


MR. ELLIOTT:  Okay.


MR. LOMBARD:  And I'm going to live with it.  


So go ahead. 


THE WITNESS:  I understood the rule to read a 


little differently than what you just said, but 


what it said was that the application was due 


21 days after the effective date of the rule, no 


later than 5:00 p.m. 


MR. LOMBARD:  Can you read that back to me? 


(Record read.)  


BY MR. LOMBARD:


Q. All right.  You and I are on the same page 


now. 


A. Did I get that right?  


MR. ELLIOTT:  I just want to note for the 


record that the rule speaks for itself what it 


says. 


MR. LOMBARD:  I agree with you. 


MR. ELLIOTT:  Well, what the language of the 


rule is, whether it uses -- whatever the wording of 


the rule is speaks -- 
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MR. LOMBARD:  I'm trying to understand what 


this witness' understanding is. 


MR. ELLIOTT:  But that's not what you asked, 


I don't think, but -- along the way, I think you 


did, but that particular question was -- 


MR. LOMBARD:  I'm happy with my question and 


my answer.  


MR. ELLIOTT:  Fine.


MR. LOMBARD:  I understand your objection. 


MR. ELLIOTT:  Okay.  


BY MR. LOMBARD:


Q. Do you know whether Ron Watson delivered 


Miller's application by 5:00 p.m. on July the 8th, 2015? 


A. Can I ask a question?  Because I'm not sure 


I understand your question. 


Q. I'll ask it again perhaps a different way.  


Let's back up.  


You emailed certain materials to Mr. Watson.  


Mr. Watson also obtained certain materials from 


PhytoSciences.  And you asked Mr. Watson to deliver 


those materials as the application for Miller to the 


Department, correct? 


A. Correct. 


Q. Okay.  Mr. Watson delivered it on July 8th, 


correct? 
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A. Uh-huh. 


Q. Do you know whether Mr. Watson delivered it 


before or after 5:00 p.m.? 


A. It was after 5:00 p.m. 


Q. Okay.  Earlier you said that you thought it 


was due -- the application was due at 5:30.  Why do you 


say that or why did you say that? 


A. We called the Department and received no 


answer to any of our phone calls.  Pritesh Kumar called 


the Department and somehow he got through.  He spoke to 


Taylor Sachs, who was part of OCU at the time, and he 


told Pritesh that Pritesh told me -- because I wasn't 


with Pritesh when he made the call -- that we had to get 


it there by 5:30, that so long as we were there by 5:30, 


it would be fine. 


Q. Okay.  Everything you just told me, is that -- 


you know that because of what Mr. Pritesh told you -- 


Mr. Kumar, excuse me, told you? 


A. That is the information I received through 


Pritesh Kumar.


Q. And that's my point.  You didn't personally 


speak with Mr. -- I assume it's a mister -- with 


Taylor Sachs? 


A. Yes, it is a mister.  


Q. Mister, okay.  Nowadays Taylor is a -- 
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A. Yes.  My daughter's name is Taylor. 


Q. There you go.  So you did not speak with 


Mr. Sachs directly, correct? 


A. Yes, I did not speak with Mr. Sachs directly. 


Q. As you understand it, Mr. Kumar spoke to 


Mr. Sachs? 


A. That is correct. 


Q. Okay.  And what you know about what that 


conversation entailed you know because Mr. Kumar told 


you that, correct? 


A. Yes. 


Q. Okay.  Have you ever spoken to Mr. Sachs? 


A. Yes. 


Q. You spoke to him prior to July 8th or after 


July 8th? 


A. Prior and after. 


Q. Okay.  Let's do that.  When did you speak to 


him prior to July 8th? 


A. During the meetings. 


Q. The rulemaking meetings? 


A. Yes. 


Q. You said you spoke to Mr. Sachs after 


July 8th? 


A. Yes. 


Q. When did you speak to Mr. Sachs after 
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July 8th? 


A. It was after or before we filed our complaint 


in the Second Judicial court. 


Q. It was -- I'm sorry? 


A. It was before we -- just before -- well, 


excuse me.  It was after the application period, but 


before we filed in the Second Judicial court.  An exact 


time frame, I don't recall right at the moment. 


Q. Okay.  And where was Mr. Sachs working when 


you spoke to him?  Was he an employee of the Department 


or somewhere else? 


A. Washington D.C. 


Q. And why did you -- did you call him or did he 


call you? 


A. No.  I called him. 


Q. And how many times did you speak to him? 


A. Once. 


Q. And what was that conversation about? 


A. Whether or not this actually transpired and 


where did he get the directive from. 


Q. And what did he say to you? 


A. He didn't recall. 


Q. Okay.  Other than that one time you just 


described for me when you spoke to Mr. Sachs, have you 


spoken to him any other time? 
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A. No. 


Q. Okay. 


A. Let me go back here a minute because I'm 


thinking -- if that's possible -- it wasn't before we 


filed.  It was after we filed.  It wasn't before.  It 


was after. 


Q. Okay.  So if you filed the complaint in March 


of 2016, it would have been sometime after that? 


A. Yes. 


Q. Okay.  Do you know what Mr. Sachs' position 


was on July 8th, 2015, with the Department? 


A. I know he worked for OCU.  I know he worked 


with Patricia Nelson and Kevin Bist and -- 


Q. What did you understand Mr. Sachs' position to 


be? 


A. Other than what I just described?  


Q. You don't know? 


A. I -- just in every meeting, he was there as a 


participant with everyone else. 


Q. On July 8th, you knew that Patricia Nelson was 


the director of the Office of Compassionate Use, 


correct? 


A. Correct. 


Q. But no one from your team contacted Ms. Nelson 


to inquire about the deadline? 
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A. We all did. 


Q. Did any of you reach Ms. Nelson? 


A. No. 


Q. Did any of you reach -- attempt to reach the 


general counsel of the Department of Health on July 8th? 


A. No. 


Q. Did anyone from your team -- and when I say 


team, the Miller -- the Miller application team --


A. Yes.  Yeah, I understand. 


Q. -- attempt to contact the surgeon general on 


July 8th? 


A. No. 


Q. On July 8th, other than thinking that he 


worked at OCU, did you have or anyone on your team, to 


your knowledge, know precisely what Mr. Sachs' position 


and authority was? 


A. I had no idea what his authority was.  His 


position was he worked with OCU. 


Q. Okay.  What time -- strike that. 


At what time on July 8th, 2015, did you email 


the materials to Mr. Watson? 


A. It was late, mid to late afternoon. 


Q. Did you email Mr. Watson before 5:00? 


A. Yes. 


Q. Okay.  Before 4:00? 
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A. Yes. 


Q. Before 3:00? 


A. That's where we get -- I'm not too sure.  I'd 


have to go back and look and see if I could find the 


actual email to Ron. 


Q. Did you -- do you know what time PhytoSciences 


delivered, whether by Dropbox, email or whatever, the 


materials to Mr. Watson on July 8th? 


A. Roughly the same time. 


Q. And when you say "roughly the same time," 


sometime after 3:00, but before 5:00 p.m.? 


A. No.  Sometime before 3:00, but before 


5:00 p.m. 


Q. Okay.  Was it before 2:00 p.m.? 


A. Again, I'm --  


Q. You don't know? 


A. Yeah. 


Q. Okay.  


A. We didn't make the attempt until we got the 


information from Pritesh that we had until 5:30 to get 


it there.  That was done before anything. 


Q. Otherwise you weren't going to submit an 


application? 


A. I didn't think that we -- again, we didn't 


have the time for me to drive it up there.  There was no 
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other way to get it up other than to make the attempt 


through Ron at that point because it was late in the 


afternoon.  And, actually, Ron was one of those 


brain pops, "I can call Ron."  So it was one of those 


things. 


Q. Who is Louis Rotundo?


A. Another acquaintance that I met throughout the 


application period. 


Q. What involvement, if any, did Mr. Rotundo have 


in your preparation of your application?  Well, let me 


ask it differently.  Did Mr. Rotundo have any 


involvement in the preparation of your application? 


A. No. 


Q. You hesitated a little bit then.  Was 


Mr. Rotundo retained by Miller --


A. No. 


Q. -- or by you? 


A. No. 


Q. Was Mr. Rotundo involved in the delivery of 


the application to the Department? 


A. No.


MR. ELLIOTT:  If you need a break, Anthony, at 


any time, just let us know. 


MR. LOMBARD:  Yeah.  I don't know how long 


we've been going.  I don't have my watch on today.  
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We've been going 50 minutes.  You good?  


THE WITNESS:  Good. 


MR. LOMBARD:  If you need a break, just let me 


know.  I may stop in about 10 to reload on the 


caffeine.   


BY MR. LOMBARD: 


Q. Do you know what Mr. Rotundo's -- 


A. Lobbyist. 


Q. I didn't get to finish, but his occupation, 


he's a lobbyist? 


A. Oh --


Q. Has he ever lobbied on behalf of Miller, to 


your knowledge?  


A. Not to my knowledge. 


Q. So getting back to Mr. Watson and the delivery 


of the application, you'd agree with me that Mr. Watson 


delivered the application on July 8th, 2015, without an 


application fee, correct? 


A. Yes. 


Q. Okay.  The application fee was delivered by 


Miller the next day -- or some day after the 8th? 


A. It was the next day.  The Department received 


a check Fed Ex'd the next day. 


Q. Were you responsible for Fed Ex'ing the check 


or was Ed Miller or somebody at Miller directly 
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responsible for that?


A. Nobody at Miller was responsible for that.  


That came directly from the financiers of the 


application. 


Q. On July 8th, who had the check? 


A. I did. 


Q. And you had the check on the 8th because the 


plan had been for you to drive it up? 


A. Yeah.  I was going to -- 


Q. When did you get the check from the financier? 


A. I didn't have a check from the financier on 


July 8th.  I was going to write the check. 


Q. Okay.  The check that was ultimately submitted 


to the Department -- 


A. Was from the -- 


Q. -- who was that check from? 


A. The financier. 


Q. And -- so I'm a little confused, so help me 


out.  


A. Okay.


Q. So the check is drafted from an account from 


the financier? 


A. Yes. 


Q. On July 8th, did the financier still have the 


check, or did you have it in your hand? 
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A. I did not have his check. 


Q. Okay.  What -- do you know where the check was 


on July 8th? 


MR. ELLIOTT:  When you say -- 


THE WITNESS:  With the financier. 


BY MR. LOMBARD:


Q. With the financier.  Where is the financier 


located? 


A. Washington State, I think, is their office. 


Q. Is there a particular reason why the financier 


had not sent you the check so that you could take it up 


with you -- 


A. Because I was going to write the check. 


Q. Okay.  So I'm a little confused.  Help me out.  


You said the financier ultimately submitted the check to 


the Department -- or was that a check from the financier 


that was submitted? 


MR. ELLIOTT:  Object to the form of the 


question.  And just to clarify, you're saying "the 


check," and I think there's two possible checks 


here. 


BY MR. LOMBARD:


Q. Yeah.  Okay.  There's a check from the 


financier, correct, for the application fee? 


A. Give it to me again.  I don't know if I was 
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swallowing and I missed something or -- 


Q. No worries.  No worries.  You told me a little 


earlier that a check was delivered --


A. Yes. 


Q. -- on July 9th --


A. Uh-huh. 


Q. -- by Fed Ex?  


A. Correct.


Q. To the Department of Health? 


A. Correct. 


Q. On behalf of Miller? 


A. Correct. 


Q. Who sent that Fed Ex? 


A. The financier. 


Q. And it contained a check from the financier, 


correct? 


A. Yes. 


Q. Okay.  Do you know why the financier didn't 


send that Fed Ex a day earlier? 


A. Because there was no reason to.  I was going 


to write the check. 


Q. When did it become apparent to you that you 


were going to need a check from the financier? 


A. Later that afternoon. 


Q. Which afternoon? 
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A. That we made the delivery of the application. 


Q. So here's where I'm confused.  You told me 


that on Wednesday -- sorry, Tuesday the 7th, you kind of 


realized that you weren't going to be able to make it.  


Did I get that wrong? 


A. No, you're right. 


Q. Okay.  So on Tuesday the 7th, you figured out 


that you weren't going to be able to make it to 


Tallahassee with the application to deliver it?  


A. Well, on Tuesday the 7th, I told you -- no, 


okay.  No, you're right.  Go ahead.  Yes, Monday we were 


having trouble with the computers.


Q. Right.  


A. Late Tuesday we figured that we're probably 


not going to make this -- 


Q. So if on Tuesday the 7th you kind of got to a 


place where you figured, okay, we're not going to -- I'm 


not going to be able to make it and deliver the 


application, why didn't you, at that point, have the 


financier Fed Ex that day out of Washington a check to 


the Department for the application fee? 


A. I didn't.  We did it on Wednesday. 


Q. Right.  


A. Right.


Q. We got that.  
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A. Okay.


Q. My question is when you -- on Tuesday, when 


you realized, Tuesday, July 7th -- 


A. Right. 


Q. -- I, Anthony Ardizzone, I'm just not going to 


be able to -- we're not going to be able to package all 


this and me drive it up -- 


MR. ELLIOTT:  I'll just object to the form of 


the question.  


MR. LOMBARD:  Let me finish the question and 


then you can object. 


BY MR. LOMBARD:   


Q. -- why didn't you call the financier on 


Tuesday and say, I'm not making it, you need to send a 


check in? 


A. Furthest thing --


MR. ELLIOTT:  Let me object to the form of the 


question and the predicate for it and what the 


prior testimony was. 


MR. LOMBARD:  Go ahead.  


MR. ELLIOTT:  Go ahead.  You can answer to the 


extent you understand. 


THE WITNESS:  The furthest thing from my mind 


was the check. 


BY MR. LOMBARD:
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Q. You were more concerned about the actual 


application getting in? 


A. Correct. 


Q. Okay.  When you say it was Fed Ex'd, was that 


an overnight delivery? 


A. Yes. 


Q. And you understood from you're attending the 


negotiated rulemaking meetings and from your review of 


the rule that a check with -- an application fee, excuse 


me, was required to be submitted with the application, 


correct? 


A. Yes. 


Q. Okay.  So Ron gets it in at whatever time he 


gets it in after 5:00 p.m. on July 8th.  The check 


arrives on the 9th.  My understanding is there was a 


second check that was delivered to the Department? 


A. Yes. 


Q. Where did that check come from? 


A. Me. 


Q. Okay.  And how did you -- how was your check 


or the check that came from you delivered to the 


Department? 


A. Excuse me, physically. 


Q. You drove up? 


A. Yes, sir. 
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Q. When did you drive up? 


A. I think it was Thursday -- if I remember -- 


I don't remember exactly.  It was either Thursday night 


or early, early Friday morning. 


Q. So either the 9th or the 10th?


A. When I drove up, yes. 


Q. And you delivered it on the 10th?


A. On that Friday, yes. 


Q. Okay.  Well -- 


A. The 10th.


Q. The 10th.  


A. If that was the 10th. 


Q. Yeah, that was the 10th.  So why did you drive 


up to deliver a second check if your financier -- or 


Miller's financier had already sent a check by Fed Ex? 


A. Because we didn't know if the check was 


actually delivered to the Department yet, and I wanted 


to make sure that if it didn't get delivered, I had 


another one with me to deliver it.  And I just didn't go 


up there to deliver a check, I also submitted additional 


information to the application.


Q. What did you submit? 


A. I don't recall the exact specifics of what was 


included.  It was just some things I think that we felt 


either they didn't get, wasn't sure if it was duplicated 
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or not, but I just was trying to make sure they had all 


of the information that was needed. 


Q. Okay.  Who did you -- to whom at the 


Department did you deliver the additional information 


and the check? 


A. The agency clerk, and I think her name was 


written on the timestamp, who took it. 


Q. Okay.  Did you speak with anyone on 


July the 10th when you delivered these additional 


materials? 


A. Patricia Nelson. 


Q. What did you and Patty talk about? 


A. That the application -- that I submitted the 


application and what her thoughts were on the submission 


of the application. 


Q. And what did Patty -- sorry, what did 


Ms. Nelson say? 


A. Patty said to me that she wasn't sure what she 


was going to do.  She did not want to see any delay in 


the application process and she would let me know. 


Q. Anything else that she said? 


A. That was it pretty much other than little 


chitchat things.  I mean, I knew the woman for a good 


solid year now at that point. 


Q. You say you knew Ms. Nelson for a solid year.  
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How did you know Ms. Nelson for a solid year? 


A. From attending all of the application 


meetings. 


Q. Did you have a social relationship with her 


or -- 


A. No. 


MR. LOMBARD:  That's a good stopping point for 


me to get a cup of coffee.  Is this a good break 


for you? 


(There is discussion off the record, and there 


was a recess from 9:59 a.m. until 10:09 a.m.) 


BY MR. LOMBARD:  


Q. Back on the record.  We just took a break and 


when we left off you were telling me about a 


conversation that you had with Ms. Nelson on July 10th 


when you delivered the second check and additional 


materials.  After July 10th, have you had -- since 


July 10th, 2015, have you had any conversations with 


Ms. Nelson? 


A. Yes. 


Q. When was the next time you talked to her? 


A. It was the Saturday after she left the 


Department, so that would have been, what, the 18th, 


I think. 


Q. I don't remember.  







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MILLER & SON V DOH


ACCURATE STENOTYPE, INC.


ANTHONY ARDIZZONE - 09/13/2018 50


A. If the 10th was Friday, seven days would be 


the 17th, Saturday would be the 18th. 


Q. Did she -- 


A. Yeah, she left the following week. 


Q. You may be right.  I don't remember.  


A. No, I recall -- I recall it distinctly because 


we were all shocked. 


Q. I know too much because I've lived through all 


of this since '14, but I just can't -- I don't have that 


kind of memory so I'm -- you know, I tell my wife I'm 


getting older.  I can't recall like I used to.  


A. Wait, it gets better. 


MR. ELLIOTT:  Yeah. 


BY MR. LOMBARD: 


Q. I hope not. 


A. There's a lot of things your dad never told 


you, okay.


Q. Okay.  So you said you talked to her the 


Saturday after she left the Department.  Did you call 


her or did she call you? 


A. Actually, I texted her, and she responded to 


my text and then I called her. 


Q. What did you text her? 


A. If I remember correctly, I said -- and it was 


after I got the rejection letter, I said -- if 
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I remember the text for what -- the gist of what the 


text was, was thank you for the consideration.  


I understand.  Maybe one day we'll have lunch or 


something and I'll go over what happened to me at that 


point, which is what I just explained to you.  


Q. Okay.  


A. And her response was, you could talk to me 


about anything because I just -- I'm no longer with the 


Department. 


Q. Okay.  And then you -- I'm sorry, did you say 


then you called her or she called you? 


A. Yes, I called her.  Yes.  


Q. Okay.  And what did you guys discuss? 


A. That I couldn't believe she left, why did she 


leave, so on and so forth. 


Q. Did she tell you she went to work for the 


governor's office? 


A. She thought, is what she told me, that she was 


going to go back to work for the governor, but she 


wasn't sure what she was going to do. 


Q. You're aware that she did -- after she left 


the Department, she went to work for the governor's 


office, correct? 


A. No.  I was -- 


Q. You didn't know? 
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A. I didn't know.  I didn't have any other 


further contact with her other than the discussion we 


had on the phone. 


Q. You mentioned the rejection letter, so let's 


talk about that. 


(Exhibit 10 marked.) 


BY MR. LOMBARD:


Q. I'm going to hand you, Mr. Ardizzone, what 


I've marked as Deposition Exhibit Number 10.  I'll give 


you a chance to take a look at that and see if you 


recognize it.  


A. Yes, I do. 


Q. Okay.  What do you recognize it to be?


A. The letter we received from the Department 


saying that they were going to reject my application. 


Q. Okay.  


A. And it's dated July 16th of 2015. 


Q. And Miller received this letter, correct?  


There's no dispute --


A. Yes. 


Q. -- that you all got a copy? 


A. Yes, we all got -- yes. 


Q. And you got it on or around that time frame, 


correct?  If went by certified mail -- 


A. Yes. 
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Q. -- but you got it by mail? 


A. Yes.  Got it right away.  I mean, when I said 


earlier I spoke to Patty the week after this -- 


Q. You already had? 


A. I already had it, yeah.  


Q. Okay.  You'd agree with me that the Department 


did not accept -- or the letter purports to say that the 


Department didn't accept the Miller application because 


it was delivered after 5:00 p.m., right?  


A. Does it say that?  Yes. 


Q. Yeah.  Okay.  And if you look at the bottom of 


the letter there's a cc.  Do you see where it says 


Chris Bryant, Oertel, Fernandez, Bryant and Atkinson? 


A. Yes. 


Q. Okay.  Mr. Bryant had been retained by Miller 


to represent Miller at that time? 


A. Been retained by me, yes. 


Q. With regard to the application? 


A. Yes. 


Q. Okay.  Prior to this letter being submitted or 


was delivered to Miller, the letter that we're looking 


at that's Exhibit 10, Mr. Bryant had filed what's called 


a notice of protest with the Department; are you aware 


of that? 


A. Yes. 
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Q. And are you aware that Mr. Bryant had certain 


communications with the Department? 


A. Yes. 


Q. Regarding the notice of protest? 


A. Yes. 


Q. Okay.  And are you aware that Mr. Bryant, on 


behalf of Miller, withdrew that notice of protest and 


received representations from the Department that a 


letter like this would be forthcoming; does that ring a 


bell?


MR. ELLIOTT:  I'll object to the form of the 


question.  You can go ahead and answer if you can.  


BY MR. LOMBARD:


Q. I'll clean it up, but let's see if we get 


there.  Does that ring a bell? 


A. Are you cleaning it up first, or are we 


getting there?  


Q. Let's see if we can get there.  


A. I'm not so sure I understand -- 


Q. -- the question? 


A. Yeah. 


Q. That's fine.  


A. And I'm a little confused about the prior 


question when you said that Chris filed a notice of 


protest.  
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MR. LOMBARD:  Okay.  Let's go off the record 


for a second. 


(Discussion off the record.)  


BY MR. LOMBARD:   


Q. Let me show you Exhibit 1 and I'll give you a 


second to look at that -- or a minute, whatever you 


need.  


A. Okay. 


Q. And then I'll ask you a question.  So I'm 


showing you exhibit -- Deposition Exhibit Number 1.  


Earlier I asked were you aware that Mr. Bryant on behalf 


of Miller submitted a notice of protest.  I think you 


said yes.  Does this help refresh your recollection a 


little bit as to what we were talking about? 


A. Yeah.  I wasn't sure that he actually filed 


this or there was a discussion with counsel or not was 


the reason why I asked. 


Q. Okay.  And then Mr. -- the next question 


I asked you, which I think is where we got a little 


confused, so let's see if we can do it the right way.  


Let me show you Deposition Exhibit 5, and you 


can see the whole thing, but what I'm going to ask you 


about is this document called "Withdrawal of Notice of 


Protest."  


A. Okay.
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Q. So take a second to look at that and see if 


that is something you recall seeing before.  


A. Well, again, I'm not so sure if I saw this.  


I wasn't sure if this is exactly what Chris did. 


Q. Uh-huh.  


A. But it is what he did because, again, with my 


discussions with Chris, he wasn't sure how the 


Department was handling this, was this being handled as 


a bid proposal or as licensure proposal.  So I think he 


went through the steps, if I remember it exactly for 


what it was, and I think then through his conversations 


with general counsel, it was not going to be handled as 


a bid process procedure.  It was to be handled -- it was 


being handled as licensing, so there was no need for 


what he did. 


Q. Gotcha.  You answered my question.  Okay.  


So after Chris did this, then you all received that 


letter, correct? 


A. No.  We did that in response -- I think in 


response to this letter or it was done prior to. 


Q. Let me let you look at the dates.  


A. Wednesday, July 15th, from Amanda Bush. 


Q. Right.  And you can turn to the notice of 


withdrawal and that's dated -- 


A. And that's -- and this was done because 
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I believe he spoke to Amanda Bush, and she told him that 


we were getting this letter and that's why he did this. 


Q. Right.  Okay.  Now we're on the same page 


time -- the chronology.  


MR. ELLIOTT:  Just for the record, "this 


letter" you're talking about it is Exhibit 10, the 


July 16 letter from the Department?  


THE WITNESS:  Yes. 


BY MR. LOMBARD:


Q. Okay.  So Chris did what Chris did? 


A. Yes. 


Q. Then you get -- and that's all reflected in 


exhibits and his testimony.  And then Miller receives 


Exhibit 10, which is the formal notice that the 


application was rejected? 


A. Correct. 


Q. Okay.  And you'd agree with me that that 


Exhibit 10, if you flip the page, has a thing called 


notice of rights; do you see that? 


A. Yes. 


Q. Okay.  In response to this Exhibit 10, you'd 


agree with me that Miller did not file any sort of 


petition or other challenge to the denial of its 


application until it filed the state court complaint 


that we're in the middle of litigation today? 
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A. Yes. 


Q. When you received Exhibit 10, the rejection 


letter, did you reach out, either through Chris Bryant, 


your counsel, or directly to anyone at the Department 


and say, wait a second, I thought we were allowed to 


submit it by 5:30 like you said to me earlier today? 


A. That was a discussion that I had with Patricia 


Nelson when I was there on Friday the 10th. 


Q. And what -- 


A. Part of the discussion with Patricia Nelson on 


Friday the 10th. 


Q. And tell me specifically about what you recall 


about that discussion as it relates to the 5:00 versus 


the 5:30.  


A. She didn't -- again, like I said earlier, she 


didn't see what it was she could -- or wasn't sure of 


what she could do because the rule stated 5:00 and that 


no one at the Department would have had the authority to 


allow it to go to 5:30.


Q. Okay.  But that discussion with Ms. Nelson was 


before you got the formal letter? 


A. Yeah, it was on the 10th. 


Q. On the 10th? 


A. This was -- 


Q. So a week earlier, give or take? 
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A. Yeah, uh-huh, before she made -- I'm going to 


assume before she made the decision to reject it. 


Q. Okay.  So after you received the rejection 


letter, which is Exhibit 10, did you -- I understand 


Ms. Nelson may have left the Department, did you reach 


out to anyone else at the Department to have a 


discussion about the concept that you believed that you 


could have submitted it at 5:30 based on some 


conversation Mr. Kumar had, but the Department was 


rejecting you because it wasn't in by 5:00? 


A. No.  Not that I recall, no. 


Q. Why not? 


A. Why didn't I not reach out to it?  


Q. Yeah, I mean -- 


A. Pretty much based upon the conversation that 


I had with Patricia where she told me on that Friday 


that no one would have had the authority to extend the 


time frame of 5:00 p.m. in the Department because it was 


a rule. 


Q. Okay.  But since then, Miller has filed a 


state court complaint claiming that it should have been 


accepted.  Do you agree with that? 


A. Correct. 


Q. But if the rule says 5:00 and you got the 


rejection letter on the 16th of July -- or around the 
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16th of July, 2015, what facts have changed since your 


conversation and the receipt of this -- with Ms. Nelson 


and the receipt of this letter that would change your 


mind about reaching out to the Department and 


complaining about this? 


MR. ELLIOTT:  Object to the form of the 


question, but go ahead and answer if you can. 


THE WITNESS:  And I'm not sure I understand.  


BY MR. LOMBARD:


Q. Understand the question? 


A. The question needs to be a little bit more 


specific, I think. 


Q. I'll try to do better.  On the 10th you talked 


to Patty and -- or Ms. Nelson and she said -- I know 


it's a habit -- 


A. We all called her Patty, so you're not --


Q. I know, but I've got to keep it clean on the 


record so we know who we're talking about.


You spoke with Ms. Nelson on the 10th, and she 


said she wasn't sure what -- she said whatever you just 


told me she said? 


A. Yes. 


Q. After the July 10th conversation with 


Ms. Nelson, Miller receives Exhibit 10, which says you 


didn't submit it by 5:00 so you're rejected, right? 
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A. Yes. 


Q. Okay.  You got a notice of rights.  You all 


didn't do anything.  Fast forward to March of 2016, and 


Miller files a state court complaint saying, wait a 


second, I should have been allowed -- it should have 


been considered; it should have been accepted because we 


got it in by 5:30?


A. Uh-huh. 


Q. What changed between the time when you had 


your conversation with Patty and receipt of this letter 


and March of 2016 that changed Miller's mind about 


challenging the decision? 


A. Because the Department filed absolutely no 


rule that we made for a year and a half of my life for 


anyone after me other than the rule of no later than 


5:00 p.m.  


MR. LOMBARD:  Can you read that back because I 


only caught half of it.  


(Record read.)   


BY MR. LOMBARD: 


Q. I'm not following what you're saying.  


A. All right.  Let me rephrase what I just said.  


What changed my mind were all of the actions 


of the Department that were not adhering to any of the 


rules that we made during the 2014 and '15 rulemaking 
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period, which in my opinion and Miller's opinion, denied 


us due process.  


Q. Okay.  And what you're referring to is that 


during the review of the applications that were received 


by 5:00 p.m., the Department requested clarification or 


submission of information or materials by those timely 


applicants during the review process on those 


applications? 


MR. ELLIOTT:  And I object to the form. 


BY MR. LOMBARD:


Q. Is that what you're talking about? 


A. Can you say that again?  


Q. I'll try.  You said that you -- you all 


concluded that the Department had not been following its 


rules with respect to other applicants? 


A. Correct. 


Q. Okay.  And when you say that, are you 


referring to the process by which the Department 


solicited or afforded other timely applicants an 


opportunity to clarify or provide additional information 


to the Department during the license application review 


process? 


A. No. 


Q. What are you referring to then? 


A. I'm referring to the allowance of adding 
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substantive information that was not included in the 


initial application, that according to the rule, an 


application would not be scored, an initial -- if an 


initial application did not contain certain criteria. 


Q. So earlier when we were talking about the 


conversations that Mr. Bryant had with the lawyers at 


the Department, you said one of the things he was trying 


to figure out on behalf of Miller was whether the 


Department was proceeding as a bid, a procurement 


type -- 


A. Uh-huh. 


Q. -- scenario or a license scenario.  And you 


said that it was concluded, based on those 


conversations, it was a license scenario, right? 


A. That is correct. 


Q. And I'm going to draw some objection from your 


counsel, but I'm going to ask the question anyway.  


Are you aware or are you familiar with the 


obligations that certain statutes place upon the 


Department with respect to allowing timely applicants to 


submit additional information as part of their 


application? 


A. Very --


MR. ELLIOTT:  Object to the form of the 


question, but go ahead. 
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THE WITNESS:  Very aware. 


BY MR. LOMBARD:


Q. Okay.  So you are aware that there is a 


statute that requires the Department to afford timely 


applicants an opportunity to supplement or clarify 


information within their application? 


MR. ELLIOTT:  Object to the form of the 


question. 


THE WITNESS:  Again, yes. 


BY MR. LOMBARD:


Q. So if that's true, that there is a statute 


that obligates the Department to give those timely 


applicants that opportunity, why is it Miller's position 


that Miller is being treated unfairly as it compares to 


the other applications? 


A. Because by rule, an initial application needed 


to contain certain things, and if it did not, it was not 


to be scored.  


Q. Okay.  


A. And there were many applicants that did not 


contain, in their initial application, those required 


items. 


Q. So let me see if I can say it in nonlegal 


terms.  Your view is that -- Miller's view is that the 


rule trumps the statute? 
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MR. ELLIOTT:  Object to the form of the 


question. 


THE WITNESS:  No.  My view is not the rule 


trumps the statute.  What the Department asked for, 


in our opinion, is not what the rule allows for -- 


I mean, the statute allows for. 


BY MR. LOMBARD:


Q. Okay.  Let's talk about -- well, hold on.  


When did you become aware that the Department was 


receiving information or materials from other 


timely-submitted applicants? 


MR. ELLIOTT:  Object to the form. 


THE WITNESS:  I think it was September. 


BY MR. LOMBARD:


Q. '15? 


A. I think it was September of '15. 


Q. Yeah.  So we were talking about Mr. Bryant 


earlier, but at some point, Miller retained Mr. Kotler? 


A. David Kotler has been the attorney for us with 


this since the inception since 2014. 


Q. Okay.  And are you aware that Mr. Kotler, as 


the lawyer -- as a lawyer for Miller submitted public 


records requests to the Department asking for materials 


that were submitted by other applicants? 


A. Yes. 
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Q. Okay.  And you said September and I think 


you're right.  


A. I've got a pretty good memory.  I'm not sure 


if I'm Johnny on the spot, but I'm pretty good. 


(Exhibit 11 marked.) 


BY MR. LOMBARD:


Q. Let me hand you what I have marked as 


Deposition Exhibit 11 and give you a chance to look at 


that.  


A. Okay. 


Q. You'd agree with me that Exhibit 11 is a 


letter from Mr. Kotler to the Department? 


A. Yes. 


Q. In September of 2015? 


A. Yep. 


Q. And this is around the time that you said 


earlier you all realized or discovered that the 


Department was accepting or -- 


A. Yes. 


Q. -- yeah, accepting additional materials or 


submissions, information, from the timely-filed 


applicants? 


A. Uh-huh. 


Q. Between September of 2015 and March of 2016, 


you'd agree with me that Ed Miller & Sons did not file 
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any petition with the Department challenging the denial 


of its application? 


A. That's correct. 


Q. Okay.  Have you personally reviewed -- well, 


let's back up.  I don't think we established this.  For 


which region did Miller submit an application? 


A. The Southeast region. 


Q. Have you reviewed the applications of the 


other applicants in the Southeast region? 


A. What you could on a redacted application, yes. 


Q. Have you read all of them on a redacted basis? 


A. Yes. 


Q. So let me -- I think I asked this of you 


earlier in your background, but let me double-check 


because sometimes I forget if I asked a question, and 


I want to make sure I did.  You don't have any 


experience in cultivation of marijuana, correct? 


A. Define what you mean by experience. 


Q. Have you ever worked for any operation in the 


United States or Canada or any other country where you 


had participated in the cultivation of marijuana for 


sale? 


A. No. 


Q. And by the way, that's -- I just realized some 


may interpret -- I'm not trying to trap you into 
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admitting any illegal activity.  


Wherever it may be legal, do you have any 


experience in cultivation of marijuana for sale? 


A. No. 


Q. I keep forgetting it's not legal everywhere.


Do you have any experience -- again, in the 


context of wherever it may be legal under state or laws 


of the countries, have any experience in the processing 


of cannabis for sale as a medicine or otherwise? 


A. And, again, I'm going to ask you to define 


experience. 


Q. Have you been involved in the processing of 


marijuana? 


A. No. 


Q. Okay.  Have you ever worked at a company, an 


entity, a place where they processed marijuana within 


the laws of that state or country for purposes of 


dispensing to patients? 


A. Worked, no. 


Q. You're making a distinction between worked.  


Have you observed it? 


A. Yes. 


Q. Where have you observed it? 


A. Colorado, Washington State. 


Q. In what context?  When and how did you observe 
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it? 


A. By being involved in what the cannabis 


industry was prior to 2014 to present. 


Q. How were you involved, because I don't recall 


you -- when we walked through your work history, I don't 


recall you telling me that you worked anywhere where -- 


A. I didn't work anywhere and that's why I'm 


asking you to define experience -- let me just jump -- 


I've got a lot of knowledge of -- through either what 


I've taught myself, what I've read on the internet and 


the experiences I've had in observations of people that 


are in the business doing this. 


Q. What observations have you made of people in 


the business doing this? 


A. The cultivation of it, the processing of it, 


the dispensing of it. 


Q. Where and for how long did you observe? 


A. Intermittently in Washington State, mostly, 


and Colorado. 


Q. In Washington, how much time did you spend 


observing? 


A. How much time did I spend?  


Q. A day?  A week?  A month?  A year? 


A. Intermittently over the course of years --


Q. Okay.  
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A. -- where it's become apparently legal in 


different states. 


Q. When you say intermittently, I'm trying to 


quantify how much time you spent observing the 


cultivation, dispensing -- sorry, cultivation, 


processing and dispensing? 


A. An hour here, hour there.  There isn't much 


you really can do if you're not working for somebody, 


and then more or less in the self-education of myself.


Q. Okay.  Would you put the total amount of time 


spent observing in the 24-hour range or -- 


A. Yeah. 


Q. But you don't have any hands-on experience in 


cultivation of marijuana, correct? 


A. No. 


Q. And you don't have any hands-on experience in 


the processing of marijuana, correct? 


A. Legally, no. 


Q. Okay.  Yeah.  And I'm not trying to -- I'm 


really not trying to trap you into admitting a crime, 


sir.  I'm talking about in the context of a regulated -- 


A. I understand. 


MR. LOMBARD:  Okay.  Go off the record a 


second. 


(Discussion off the record.)    
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MR. LOMBARD:  Let's go back on the record.  


What was my last question? 


(Record read.)   


BY MR. LOMBARD:


Q. You don't have any hands-on experience in the 


dispensing of medical marijuana? 


MR. ELLIOTT:  Just so I won't make a stupid 


objection, can I kind of clarify what hands-on 


means?  


BY MR. LOMBARD:


Q. Yeah.  Have you ever worked and actually 


processed marijuana for purposes of making medical 


marijuana? 


A. Legally, no. 


Q. Okay.  Since that objection was raised, let me 


ask you about cultivation again just to be clear.


In the context of cultivation, did you have -- 


did you actually physically work and cultivate marijuana 


for the purposes of making medical marijuana? 


A. Legally, no. 


Q. Right.  And when you say legally, what you 


mean is within the framework of a structured legal 


operation in one of the states where it's legal, 


correct? 


A. That is correct. 
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Q. And you don't have any personal experience 


where you worked and actually dispensed medical 


marijuana in one of the states where it's legal or in 


one of the countries where it's legal? 


A. Correct. 


Q. Does Miller presently have a cultivation 


facility -- well, let me back up.  


In the application that was submitted by 


Miller, do you recall what their cultivation facility -- 


what they're proposed cultivation facility was? 


A. Yes. 


Q. What was it? 


A. A 70,000 square foot FDA-certified building.


Q. Okay.  Was that a building that existed when 


the application was submitted? 


A. Did it exist?  


Q. Uh-huh.  


A. Yes. 


Q. Was it ready to go? 


A. Yes.  When you -- in a sense, when you say was 


it ready, meaning it was available for lease. 


Q. Okay.  It was available.  It was not a 


building that they owned?  


A. That -- 


Q. Miller? 
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A. No. 


Q. Okay.  So let me ask it this way and maybe we 


can clean that up.


As you sit here today, does Miller own or 


lease a cultivation center as proposed in their 


application that's turnkey, ready to go tomorrow? 


A. Do they own one today?  


Q. Today, as you sit here today giving your 


deposition -- 


A. Right. 


Q. -- does Miller have a cultivation facility 


either that they own or lease that's turnkey, it's built 


out and ready to go? 


A. No. 


Q. Okay.  Do you recall in the application what 


the processing facility was that was proposed by Miller?


MR. ELLIOTT:  Object to form. 


THE WITNESS:  Can you --  


BY MR. LOMBARD:


Q. Yeah.  So you have to have a cultivation 


facility; do you agree with that? 


A. Uh-huh.  Yes. 


Q. Whether it's a building or some other method 


that's proposed? 


A. Yes. 
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Q. You'd agree that one of the other things that 


was to be included is a plan on how the marijuana would 


be processed, correct?  


A. Yes. 


Q. And you have to process it somewhere at a 


facility of some kind? 


A. Yes. 


Q. Okay.  Do you remember what that facility was 


that was proposed by Miller? 


MR. ELLIOTT:  Object to form.  I don't know 


what you mean by "what that was."  It was a 


building, right?  But you mean location?  I'm 


sorry -- 


MR. LOMBARD:  I understand your objection.


BY MR. LOMBARD: 


Q. Do you understand my question? 


A. Within the same building. 


Q. Okay.  So as we sit here today, Miller does 


not have a facility for processing that's turnkey, ready 


to operate today, correct? 


A. Correct. 


Q. Okay.  In terms of dispensing, do you recall 


what the dispensing plan was in the application? 


A. Yes. 


Q. What was the dispensing plan generally?  Was 
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it standalone facilities?  Delivery?  A combination? 


A. It was delivery and one proposed dispensing -- 


Q. -- building?  A facility? 


A. Yeah, uh-huh. 


Q. Where was that dispensing facility proposed to 


be located? 


A. Lake Worth. 


Q. Was that at a building that is owned by 


Miller, or was it going to be leased by Miller? 


A. Leased. 


Q. Okay.  That dispensing facility that was 


proposed in the application, is it currently under lease 


by Miller or owned by Miller and ready to go? 


A. Today?  


Q. Yes.  


A. No. 


Q. Okay.  The deliveries that were part of the 


delivery plan, were those going to be from the 


processing facility, or were they going to be deliveries 


made from the dispensing location in Lake Worth? 


A. From the processing facility or both. 


Q. And you'd agree with me that the application 


submitted by Miller in July of 2015 was based on the 


requirements of the Compassionate Use Act of 2014 and 


the rules adopted by the Department at that time?
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A. That is correct.  


Q. Have you personally undertaken any comparative 


analysis of the applications submitted in the Southeast 


region?  Do you understand the question? 


A. No. 


Q. Okay.  Have you ever sat down and read all the 


applications, including Miller's, for the Southeast 


region and compared them to each other? 


A. In a general sense, yes. 


Q. Okay.  In a specific sense, have you ever, for 


example, taken the Costa application in the Southeast 


and compared Costa's cultivation plan with Miller's 


cultivation plan? 


A. In the general -- I mean, was it studied?  No.  


In the general sense, you have this, I have that, you 


have this, I have that, yes. 


Q. Okay.  Here's what I'm getting at -- 


A. And there wasn't even really too much -- I'm 


sorry.  


Q. It's all right.  Go ahead.  


A. There wasn't really too much that you could 


actually read because a lot of it was redacted. 


Q. Okay.  So you read whatever is unredacted -- 


A. Correct.


Q. You don't know what's included in the redacted 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MILLER & SON V DOH


ACCURATE STENOTYPE, INC.


ANTHONY ARDIZZONE - 09/13/2018 77


portions? 


A. Correct. 


Q. And here's where I'm going.  This is my chance 


to understand what you know and understand what you may 


testify about at trial in this matter.  And where I'm 


going with this is -- and I know that if you're a 


witness, you know, you don't know what the lawyers are 


going to ask you, but do you have any intention of 


testifying at trial as to the merits of the various 


applications and how they compare to each other? 


MR. ELLIOTT:  Object to form. 


THE WITNESS:  In a general sense, yes. 


BY MR. LOMBARD:


Q. Okay.  In a specific sense? 


A. Specifically regarding -- 


Q. So for example -- 


A. -- when you say that's general -- 


Q. Yeah, I'll try to clarify my question.  


A. Uh-huh. 


Q. Again, I'm not trying to trick you about 


anything.  


A. I gotcha.  I don't think you're a bad guy, Ed.  


Q. You're in the minority -- and that's a joke.  


So do you intend at trial to pull out the 


applications and say, okay, as it relates to 
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cultivation, this first criteria in the scorecard that 


is used by the Department, Costa should have gotten a 4 


and I should have gotten a 5?  Anything like that? 


A. No. 


MR. ELLIOTT:  Yeah.  Can we go off the record 


just for a moment?  


MR. LOMBARD:  Yeah. 


(Discussion off the record.) 


MR. ELLIOTT:  Okay.  For the record, we've had 


discussions off the record, I with my client and 


just now with counsel, Mr. Lombard, and it is our 


intention, Miller, at the hearing, we will not be 


putting -- present intention is we will not be 


putting forth any testimony about the comparative 


scoring of the applications that are being 


discussed here.  


However, we will be putting on testimony 


through Mr. Ardizzone and others about failings 


that may be in the application, failure to follow 


certain rule requirements or application 


requirements, but it will not be a comparative 


review of the scoring. 


MR. LOMBARD:  Okay.  So based on that, I'm 


going to skip questions about comparative review 


and comparative scoring; however, I am going to 
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focus on that last piece you just mentioned, which 


is Mr. Ardizzone has some information or perhaps 


some testimony that he would give about alleged 


failings or things that may have been non-complaint 


with other applicants.  


BY MR. LOMBARD: 


Q. Focusing only on the Southeast, I don't care 


what anybody did anywhere else because you didn't apply 


anywhere else -- in the Southeast, on the applications 


that you have looked at that you contend are missing 


mandatory items -- 


A. Yes.


Q. -- which applications? 


A. All of them. 


Q. And let's take them one at a time.  For Costa, 


what's Costa allegedly missing? 


A. A medical director. 


Q. And when you say medical director, is your -- 


would you agree with me that they identified a medical 


director in their application? 


A. They identified a medical director. 


Q. And your position is that they're missing the 


medical director because at the time of the application 


he had not yet been hired? 


A. No.  What I'm saying is that the Costa 
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application did not conform to the law nor the rules and 


did not have the employment of a medical direct. 


Q. Did not have? 


A. The employment of a medical director. 


Q. So explain the distinction to me.  You said 


they did identify a medical direct in their application, 


but they didn't comply with the law because he had not 


been hired? 


A. Yeah. 


Q. Oh -- 


A. They did not have an employment of the medical 


director. 


Q. And your view of the requirement is that at 


the time of the application, the medical director has to 


be under the employment of the applicant? 


A. That is what the law says and that is what the 


rule says. 


Q. That's your view of it, right?  


A. I'm only reading it for what it says. 


Q. Okay.  Yeah, well, that's my point.  Okay.  So 


Southeast -- and, I'm sorry, anything else about Costa? 


A. Not that I can recall at this moment in time. 


Q. All right.  


A. But -- oh, the Costa was not a 30-year 


nursery.  Costa Farms, LLC, is not a 30-year nursery on 







1


2


3


4


5


6


7


8


9


10


11


12


13


14


15


16


17


18


19


20


21


22


23


24


25


MILLER & SON V DOH


ACCURATE STENOTYPE, INC.


ANTHONY ARDIZZONE - 09/13/2018 81


which they applied under. 


Q. Okay.  Anything else for Costa that you 


remember? 


A. I do not believe that they had the experience 


that they stated in their application. 


Q. And experience in what area? 


A. The experience of cultivation, processing, and 


dispensing cannabis. 


Q. Anything else? 


A. I couldn't tell you anything else because a 


lot of it was all redacted.  I'm merely going on the 


things that I could see. 


Q. Okay.  


A. And to cut to the chase, I think it's pretty 


much throughout every application in the Southeast, you 


can just say it was all the same. 


Q. Well, let's go one-by-one.  


A. Okay. 


Q. Redland Nursery? 


A. Other than the 30-year scenario, they had no 


cultivation, processing, or experience.  They did not 


have the employment of a medical director.  And the 


financials and things like that there, I couldn't tell 


you because a lot of that was redacted or proprietary 


information. 
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Q. When you were just talking about Redland, you 


said other than the 30-year.  What did you mean by that?


A. What I was saying was a general, from every 


application that I read, every one pretty much, in my 


opinion, missed the position of what the legislative law 


and the rule required for an applicant to have. 


Q. So you contend Redland did not meet the 


30-year requirement?


A. No.  I said Red- -- other than Costa is the 


only one that I know.  I didn't say Redland did not met 


the 30-year requirement, I'm sorry.  


Q. I apologize.  I misunderstood you.  


A. That's all right.  


Q. All right.  Nature's Way, what issue do you 


have with Nature's Way?


A. Did not have the employment of a medical 


director and did not have the cultivation, processing, 


and dispensing experience. 


Q. Bill's Nursery? 


A. Do I need to repeat it or can we just say the 


same --


Q. Was there anything different for Bill's 


Nursery than medical director and that they didn't have 


the requisite -- what you considered the cultivation, 


processing, and dispensing experience? 
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A. That's correct. 


Q. Okay.  But you don't have any issue with them 


otherwise in terms of 30-year or anything else? 


A. No. 


Q. And then I think the last one is 


Keith St. Germain? 


A. Yes. 


Q. What's your issue with them? 


A. The same. 


Q. And by same, they are a 30-year nursery; you 


don't take issue with that? 


A. To the best of my knowledge. 


Q. And you claim that Keith St. Germain is 


missing a medical director and missing a -- missing the 


requisite cultivation, processing, and dispensing 


experience? 


A. Yes. 


Q. What did you understand -- did you believe 


there was a minimum level of cultivation, processing, 


and dispensing experience that was required by statute? 


A. Give it to me again. 


Q. Yeah.  Well, so your complaint about every 


applicant in the Southeast is they didn't have the 


cultivation, processing, and dispensing experience, 


right? 
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A. Correct. 


Q. What experience do you believe they were 


required to have? 


A. I'm saying they didn't have the experience 


they included in their application. 


Q. You're saying the information in their 


application is not true? 


A. I'm saying the information that they had in 


their application was not that of the nurseries' at the 


time of application. 


Q. Well, that would be true of Miller as well? 


A. No, it wouldn't. 


Q. Miller had experience at the time of -- Miller 


itself, Miller, the nursery in Florida, in Palm Beach or 


Martin or wherever they are, you're telling me Miller 


had cultivated marijuana? 


A. No. 


Q. So how could they have experience themselves 


cultivating marijuana? 


A. Because of the people that they had within 


their organization in their application -- 


Q. Okay.  


A. -- were a part of Ed Miller. 


Q. You'd agree with me that Miller itself, the 


nursery in Florida, did not have processing experience, 
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the processing of marijuana? 


A. Correct. 


Q. Or dispensing, correct?  They didn't have 


dispensing --


A. Rephrase the question again.


Q. Yes.  Do you agree with me that Miller, the 


nursery itself that applied, did not have dispensing 


experience? 


A. At the time of application?


Q. Yes, sir. 


A. Yes --


Q. All right.


A. -- it did.  No, no, it did.  So maybe you're 


misunderstanding -- 


Q. I am misunderstanding, so let me ask it again.


A. Okay.


Q. At the time of the application, did Ed Miller 


& Sons, Inc., the nursery itself, have experience 


dispensing marijuana? 


A. Yes. 


Q. It dispensed marijuana itself prior to 


receiving a medical marijuana license? 


A. No.  It had the people within its organization 


that were part of Ed Miller at the time of application 


with the experience that have done it. 
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Q. Ed Miller & Sons, Inc., went and associated 


themselves with persons who have cultivation experience, 


processing experience, dispensing experience? 


A. That is correct. 


Q. Okay.  And is it your belief that none of the 


other applicants in the Southeast associated themselves 


with persons who had -- 


A. That is correct. 


Q. -- cultivation -- let me finish -- 


A. Oh -- 


Q. -- cultivation, processing, and dispensing 


experience? 


A. Yes. 


Q. I think the distinction you're making is this:  


That at the time of the application, none of the other 


applicants had actually hired those people, but only had 


an intent to hire them if they were licensed? 


A. That is correct. 


Q. And it's your belief that the statute and the 


rule required that these persons with that experience 


actually be employed at the time of the application? 


MR. ELLIOTT:  Object to form. 


THE WITNESS:  That's what it says. 


BY MR. LOMBARD:


Q. Okay.  If -- 
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A. Big word. 


Q. Small but big.  If that isn't the requirement, 


that is to say, if there is no actual legal requirement 


that these persons be employed at the time of the 


application by the applicant, the persons with the 


experience, you would agree with me that each of those 


other applicants, Costa, Redland, Nature's Way, Bill's 


and Keith St. Germain had, in fact, associated 


themselves with persons who had experience in 


cultivation, processing, and dispensing --


MR. ELLIOTT:  Object to form. 


MR. LOMBARD:  Go ahead.  


MR. ELLIOTT:  You can answer if you can. 


THE WITNESS:  It's a hypothetical question. 


BY MR. LOMBARD:


Q. Okay.  Did the persons included in the 


application for Costa, whether they were employed by 


Costa or not, did those persons, based on the review 


that you've done, have experience in cultivation, 


processing, and dispensing? 


A. I wouldn't know that. 


Q. Okay.  Based on your review of the Redland 


application, without regard to whether the persons 


identified are employed by Redland, did those persons 


have cultivation, processing, and dispensing experience? 
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A. I wouldn't know that. 


Q. Based on your review of the Nature's Way 


application, without regard to whether those persons 


were employed by Nature's Way, did those persons 


identified by Nature's Way in the application have 


cultivation, processing, and dispensing experience? 


A. I wouldn't know that. 


Q. Same question for Bill's? 


A. I wouldn't know that. 


Q. Same question for Keith St. Germain? 


A. Wouldn't know that. 


Q. Okay.  I think I got all the applicants.  Do 


you think I'm missing an applicant in the Southeast 


or -- 


A. No.  You got them all. 


Q. Okay.  That's what I thought.  Other than what 


you've already told me about these applicants in the 


Southeast, is there any other items that you, based on 


your review, believe they were missing or deficient in 


their application?


MR. ELLIOTT:  Object to form. 


THE WITNESS:  In the Southeast?  


BY MR. LOMBARD:


Q. The Southeast.  I know you may have opinions 


about others and that is what it is.  I want to focus 
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right now on the Southeast.  


A. None.  No, not that I can recall. 


Q. Now, as I understand, you have issues with 


other applicants in other regions; is that right?  That 


you think they didn't meet certain requirements? 


A. Yes. 


Q. Okay.  You'd agree with me that the 


application submitted by Miller was for the Southeast 


region license, correct? 


A. Yes. 


Q. Okay.  And to just kind of level set us, at 


the time the application was submitted, the Department 


was accepting applications to grant five licenses, 


correct? 


A. Yes. 


Q. And at the time, those five licenses were one 


in each of five regions, correct? 


A. Yes. 


Q. Okay.  You'd agree with me that if you submit 


for the Southeast region, you are not competing with an 


applicant from the Northwest region? 


A. Yes. 


Q. Or another region outside the Southeast? 


A. Yes. 


Q. And I'm going to ask it just so I know for 
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trial, but what other applicants in other regions do you 


have issues with?  Meaning, that you think they were 


deficient in some way? 


A. Just the few that -- when you say -- all 


right.  When you say that they were -- a few that come 


to mind, one would be Knox Farms. 


Q. Who else? 


A. One would be Sur- -- Alpha Foliage, which 


I believe is Surterra, correct?  


Q. Okay.  Anybody else? 


A. I have -- can we go off the record?  


Q. No, we're on the record.  


A. No, I said can we go off the record for a 


moment?  


MR. LOMBARD:  I suppose. 


(Discussion off the record.)  


BY MR. LOMBARD:


Q. So you identified in other regions applicants 


that you felt were deficient in some way to include 


Knox, Alpha Surterra, and I think in your pleadings and 


what's been filed, you all have identified Plants of 


Ruskin as well, correct? 


A. Yes. 


Q. Let's take Knox.  What is the deficiency in 


Knox's application? 
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A. Again, the cultivation, processing, and 


dispensing experience. 


Q. Because the individuals weren't hired or 


because they didn't identify individuals that had that 


experience? 


A. They did not conform to 381.986, nor the rule. 


Q. All right.  Let me ask it this way.  The 


persons that were identified in the application by Knox, 


do you know whether they had the requisite -- strike 


that. 


In the Knox application, the persons 


identified by Knox, did they have cultivation, 


processing, and dispensing experience? 


A. I wouldn't know that. 


Q. Okay.  Have you read the Knox application? 


MR. ELLIOTT:  Object to form. 


THE WITNESS:  I think part of, yes, what 


I could read out of it, whatever was redacted. 


BY MR. LOMBARD:


Q. Other than cultivation, processing, and 


dispensing, where else do you believe Knox was 


deficient? 


A. He was deficient -- that we've learned at this 


point, that his initial application was illegible and 


not readable and was allowed more time to submit an 
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application. 


Q. Okay.  Other than that, anything else? 


A. Again, the hiring of a medical director.  


I don't think that that's part of the scenario and I -- 


Q. Okay.  


A. And if you want to make it easier, we can make 


that all-inclusive in one thing. 


Q. Okay.  Anything else by Knox? 


A. I think -- and we're talking about one 


specific thing other than what's listed in my argument, 


but there's the reference to the bond. 


Q. Okay.  And you'd agree with me the bond is 


a -- was something that they had to tender after they 


were approved and licensed? 


A. That is correct. 


Q. Okay.  


A. Well, it -- but it also depended on if you 


didn't do it, your license was revoked. 


Q. Right.  And your contention there on the bond 


is that they should have -- 


A. It was late. 


Q. Okay.  Have you read the rule on the bond? 


A. Yes, sir. 


Q. It doesn't say 5:00 p.m., does it? 


A. It says business day. 
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Q. It's close of business day? 


A. Excuse me?  


Q. It says close of the business day? 


A. Business day, yes. 


Q. It doesn't say 5:00 p.m. like the application 


portion of the rule talks about 5:00 p.m., correct? 


A. The application part says 5:00 p.m. 


Q. Yeah, that was a bad question.  Yeah.  The 


portion of the rule that provides the deadline for the 


application expressly says 5:00 p.m., right? 


A. Yes.  


MR. ELLIOTT:  Object to the form, but go 


ahead. 


BY MR. LOMBARD:


Q. And the portion of the rule that deals with 


submission of the bond does not specifically say 


5:00 p.m.? 


MR. ELLIOTT:  Object to form. 


THE WITNESS:  Yes. 


BY MR. LOMBARD:


Q. Okay.  Do you know when that bond was 


submitted by Knox? 


A. From what I understand, it was after 5:00 p.m. 


Q. Okay.  And when you say "from what 


I understand," from where do you understand that it was 
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submitted after 5:00 p.m.? 


A. Based on the testimony of Christian Bax. 


Q. And are you aware of that issue being rejected 


by an administrative law judge, that argument?


MR. ELLIOTT:  Object to the form. 


THE WITNESS:  Am I aware that that was 


rejected? 


BY MR. LOMBARD:   


Q. Rejected.  That that argument, that it was 


late, are you aware that's been rejected? 


A. Yes. 


Q. All right.  By an administrative law judge?


A. Yes. 


Q. Plants of Ruskin, as I understand, your issue 


with Plants of Ruskin has to do with the amount of the 


check that they tendered for the application fee, 


correct? 


A. Yes. 


Q. It was short -- the numbers were inverted? 


A. Yes. 


Q. So instead of -- I forget the exact number, 


but so assuming it was supposed to end in $63, it ended 


in like $36, something like that? 


A. That was correct, yes.  


Q. Were those the right numbers?
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A. Those were the right numbers 60,0063. 


Q. Occasionally something sticks.  And the 


Department afforded them an opportunity to submit the 


difference between the correct number and the number 


they submitted? 


A. Yes. 


Q. That's your issue there.  Any other issue with 


Plants of Ruskin? 


A. No. 


Q. Do you have a relationship with any current 


licensees? 


A. We all made relationships when we were up 


there, yes. 


Q. Do you have a work relationship with any of 


the current licensees? 


A. No. 


Q. Are you under contract with any of the current 


licensees? 


A. No. 


Q. Knox, Alpha Surterra, Plants of Ruskin, did 


I capture -- did we capture all the applicants from the 


other regions with which you take -- with which you 


claim that there's an issue with their applications? 


A. Those are the only ones I really paid 


attention to.  I'm not sure if other ones have issues or 
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not. 


MR. LOMBARD:  Let's take a five-minute break 


because I think I'm going to shortcut this, so let 


me look through some materials.  


(Recess taken at 11:20 a.m. until 


11:36 a.m.) 


MR. LOMBARD:  So I don't have any other 


questions of Mr. Ardizzone at this time, but I want 


to caveat the record.  We received yesterday a 


proposed amended, a third amended -- I forget what 


number -- complaint and so I have not had adequate 


time to study that or determine whether any 


additional discovery of this witness would be 


necessary.  


So we may disagree, but I'm reserving, 


for the record, obviously, the right to have to 


take his deposition on whatever those differences 


are in that complaint.  I know plaintiff has a 


different perspective on that.  


MR. ELLIOTT:  Yeah.  And my perspective on it 


is that the issues raised in your motion and in the 


amended complaint as to MMTC has been on the table 


and on notice for all the parties, the change in 


the law, and that you're welcome to ask 


Mr. Ardizzone questions now as to, you know, that 
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if you'd like, but I understand your position as 


well. 


MR. LOMBARD:  Okay.  So with that, as far 


as -- I don't have any other questions.  I don't 


know if your lawyer does. 


MR. ELLIOTT:  Yeah, just a quick couple of 


follow-ups.  


CROSS EXAMINATION 


BY MR. ELLIOTT: 


Q. You were testifying most recently and asked 


questions about deficiencies in the other applications 


both in the Southeast region and otherwise, and you went 


through those, correct? 


A. Yes. 


Q. And that was just based from your memory as 


you sit here, correct? 


A. Yes. 


Q. During the break, were there any other types 


of deficiencies existing in some of the applications 


that you recalled? 


A. The only other deficiency I remember, and I'm 


not sure if I stated it or not, would have been the 


certified financials with Costa.  I don't know if we 


included that in there or not. 


Q. Okay.  And then earlier sometime in the 
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deposition this morning, you were mentioning things that 


the Department of Health allowed to come through the 


process even though you know something wasn't timely or 


something wasn't done properly, but they allowed those 


matters to go forward, but they did not accept your 


application.  


Do you recall another one where there was an 


application that was submitted or logged in untimely? 


A. Only that we found through discovery later on, 


which would have been the application for Razbuton 


that's time-stamped 5:01 p.m. 


MR. ELLIOTT:  Okay.  That's all I have. 


REDIRECT EXAMINATION


BY MR. LOMBARD:


Q. Just a quick follow-up on Razbuton.  


Mr. Ardizzone, as you sit here today -- well, 


you wouldn't know whether Razbuton's application was 


actually received by the Department before 5:00 or by 


5:00, but stamped by the clerk at 5:01, correct?  You 


understand the question? 


A. No.  


Q. Sure.  So you said that you believe 


Razbuton -- R-A-Z-B-U-T-O-N, I think is how it's 


spelled -- their application was time-stamped by the 


agency clerk at 5:01, right? 
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A. That is what's indicated. 


Q. Okay.  But you don't know if that application 


was actually in the clerk's hands before 5:00? 


A. I was not present.


Q. Okay.  So when you say that you remember one 


more that was late but was accepted, the only basis you 


have as you sit here today for that is that you've seen 


the timestamp that shows 5:01 for Razbuton, but you 


otherwise wouldn't know if that application was actually 


in the physical possession of the agency before 5:01, 


right? 


MR. ELLIOTT:  Object to form. 


THE WITNESS:  I wouldn't know if it was with 


the agency clerk prior to 5:01. 


MR. LOMBARD:  Okay. 


THE WITNESS:  I wasn't there. 


MR. LOMBARD:  That's all I have. 


MR. ELLIOTT:  Okay.  


MR. LOMBARD:  Read or waive?  


MR. ELLIOTT:  I'd suggest you read the 


deposition and make sure it's correct.


MR. LOMBARD:  He'll read.


MR. ELLIOTT:  He'll read.


(The deposition was concluded at 


11:40 a.m.) 
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CERTIFICATE OF OATH


STATE OF FLORIDA )


COUNTY OF LEON )


I, TRACY FINAN, Registered Professional Reporter, 


Florida Professional Reporter, Notary Public, State of 


Florida, certify that ANTHONY ARDIZZONE, personally appeared 


before me on the 13th day of September, 2018, and was duly 


sworn.


Signed this 14th day of September, 2018.  


________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633


    Commission Expires:  January 8th, 2019
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CERTIFICATE OF REPORTER


STATE OF FLORIDA )


COUNTY OF LEON )
 


I, TRACY FINAN, Registered Professional
Reporter, Florida Professional Reporter, do hereby certify 
that I was authorized to and did stenographically report at 
the time and place therein designated the foregoing deposition 
of ANTHONY ARDIZZONE; that a review of the transcript WAS 
REQUESTED; and that the foregoing pages numbered 1 through 99 
are a true record of my stenographic notes.
  


I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
relative or employee of any of the parties' attorney or 
counsel connected with the action, nor am I financially 
interested in the action.


DATED this 14th day of September, 


 
_______________________________
TRACY FINAN, RPR, FPR
Registered Professional Reporter
Florida Professional Reporter
reportertrace@gmail.com 
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SEPTEMBER 14TH, 2018 
READ AND SIGN LETTER TO: 


ANTHONY ARDIZZONE
C/O TIMOTHY B. ELLIOTT, ESQ.  
tim@smithlawtlh.com 
SMITH & ASSOCIATES
3301 Thomasville Road, Suite 201
Tallahassee, FL 32308 
Phone: (850) 297-2006 
 
IN RE: MILLER & SON V DOH 
CASE NO.:  16-0700  


Please take notice that on 09/13/2018, you gave a deposition 
in the above cause.  At that time, you did not waive your 
signature.
 
Please make arrangements with Accurate Stenotype Reporters to 
exercise your right to read and sign the transcript by calling 
(850) 878-2221.  Please execute the Errata Sheet, which can be 
found at the back of the transcript, and supply it to the 
address below for distribution to all parties.


If you do not read and sign the deposition within a reasonable 
time, per rule and procedure, the original may be filed with 
the Clerk of the Court, and your reading and signing may be 
considered waived.
 
If you wish to waive your signature now, please sign
your name in the blank at the bottom of this letter
and return it to the address listed below.
 
Very truly yours,


______________________________
TRACY FINAN, RPR, FPR, CCR (Georgia)
ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE
TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 


I do hereby waive my signature. 


_______________________________
ANTHONY ARDIZZONE  
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ERRATA SHEET
DO NOT WRITE ON TRANSCRIPT - ENTER CHANGES HERE


IN RE:  MILLER & SON V DOH
CASE NO.:  16-0700


WITNESS: ANTHONY ARDIZZONE
TAKEN:  09/13/2018 


PAGE    LINE        CHANGE        REASON FOR CHANGE 


____________________________________________________ 


____________________________________________________ 
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____________________________________________________ 
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____________________________________________________ 


_______________________________________________________ 


____________________________________________________ 
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____________________________________________________ 


____________________________________________________ 


____________________________________________________ 


____________________________________________________ 


Under penalties of perjury, I declare that I have
read the foregoing document and that the facts stated
in it are true.


_______________     _______________________________
Date ANTHONY ARDIZZONE 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 


EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 


REQUEST FOR HEARING ON 
MOTION FOR JUDGMENT ON THE PLEADINGS 


Defendant State of Florida, Department of Health, requests a hearing on its Motion for 


Judgment on the Pleadings and Supporting Memorandum of Law e-filed on September 11, 2018.  


Counsel for the Department of Health has conferred with counsel for the Plaintiff, and both are 


available the week of October 1, 2018.  The parties agree that this motion should be heard and 


resolved before trial so that if the motion is granted, the parties will not needlessly expend time 


and money preparing for trial. Twenty (20) to thirty (30) minutes of hearing time is requested. 


 


CERTIFICATE OF SERVICE 


I certify that on September 17, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 


 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  


Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
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Counsel for Edward Miller & Son, Inc. 


 
 
 


/s/ Eduardo S. Lombard   
W. Robert Vezina, III 
Florida Bar No. 329401 
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Florida Department of Health 



mailto:rvezina@vlplaw.com

mailto:elombard@vlplaw.com

mailto:mreynolds@vlplaw.com
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 


EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 


REQUEST FOR HEARING ON 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 


Defendant State of Florida, Department of Health, requests a hearing on its Motion for 


Summary Judgment and Supporting Memorandum of Law e-filed on September 14, 2018.  Counsel 


for the Department of Health has conferred with counsel for the Plaintiff, and both are available 


the week of October 1, 2018.  Twenty (20) to thirty (30) minutes of hearing time is requested on 


either October 4 or 5, 2018 (which is at least 20 days from the filing of the motion). 


 


CERTIFICATE OF SERVICE 


I certify that on September 17, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 


 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 


Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 


Counsel for Edward Miller & Son, Inc. 
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/s/ Eduardo S. Lombard   
W. Robert Vezina, III 
Florida Bar No. 329401 
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Florida Department of Health 
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delete the original message.

 



From: Rita Hodge
To: "Lynn Underwood"
Subject: RE: FW: EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700
Date: Friday, September 21, 2018 12:02:00 PM
Attachments: EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700 -- REQUEST FOR HEARING DATES

AND TIMES.msg
image001.png
image002.png
image003.png

No, not yet.  Also, just in case you haven’t seen it, attached is Mr. Lombard’s email to
you sent on September 17th.
 
Thanks.
 

Rita Hodge
Legal Assistant to W. Robert Vezina, III,
Eduardo S. Lombard & Megan S. Reynolds

Vezina, Lawrence & Piscitelli
www.vlplaw.com

413 East Park Avenue

Tallahassee, Florida 32301

(850) 224-6205 (office)

----------------------------------
rhodge@vlplaw.com

----------------------------------

The information contained in this email is intended only for the personal and confidential use of the recipient(s) named
above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of
this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby
notified that you have received this document in error and that any review, dissemination, distribution, or copying of this
message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and
delete the original message.

 

From: Lynn Underwood [mailto:UnderwoodL@leoncountyfl.gov] 
Sent: Friday, September 21, 2018 8:24 AM
To: Rita Hodge <rhodge@vlplaw.com>
Subject: Re: FW: EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700
 
Did this get taken care of?  Just checking.
 

Lynn Underwood

Judicial Assistant for

Circuit Judge Karen Gievers

mailto:UnderwoodL@leoncountyfl.gov
mailto:UnderwoodL@leoncountyfl.gov
http://www.vlplaw.com/
http://www.vlplaw.com/
mailto:rhodge@vlplaw.com
mailto:rhodge@vlplaw.com

EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700 -- REQUEST FOR HEARING DATES AND TIMES

		From

		Ed Lombard

		To

		UnderwoodL@leoncountyfl.gov

		Cc

		Megan S. Reynolds; Tim Elliott; 'corinne@smithlawtlh.com'

		Recipients

		UnderwoodL@leoncountyfl.gov; mreynolds@vlplaw.com; tim@smithlawtlh.com; corinne@smithlawtlh.com



Ms. Underwood,





 





Last week my assistant, Rita Hodge, sent you a courtesy copy of the Defendant’s Motion for Judgment on the Pleading in the referenced case, and requested hearing dates and time.   We haven’t received a response yet.  Today, I’m submitting a courtesy copy of the Defendant’s Motion for Summary Judgment (please see attached). 





 





We are requesting 20-30 mins to hear the motion for judgment on the pleadings.  Plaintiff’s counsel is available anytime the week of October 1, as are we.   A copy of a Formal request for hearing is attached.





 





Additionally, we are requesting hearing time on October 4 or 5 for the Motion for Summary Judgment.  That should be 20 mins as well.   A copy of a Formal Request for Hearing is attached.





 





Once I have the Court’s available time slots, I will coordinate with Plaintiff’s counsel and confirm.   Plaintiff’s counsel is copied on this email.






Thank you.





 





 





Ed Lombard











Vezina, Lawrence & Piscitelli





www.vlplaw.com





413 East Park Avenue
Tallahassee, Florida 32301





(850) 224-6205 (office)





(850) 567-7511 (cell)





---------------------------------- 





elombard@vlplaw.com





---------------------------------- 





The information contained in this email is intended only for the personal and confidential use of the recipient(s) named above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received this document in error and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and delete the original message.





 










050 - DOH Motion for Summary Judgment (09-14-18).pdf

050 - DOH Motion for Summary Judgment (09-14-18).pdf




IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



THE DEPARTMENT’S MOTION FOR SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 



Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 



of Health, moves for final summary judgment in its favor, as this matter has become moot: the 



relief requested by Plaintiff Edward Miller & Son, Inc., cannot be granted.  Because the matter is 



moot, (1) Miller’s Second Amended Complaint for Declaratory Relief fails to state a cause of action 



and (2) the Court lacks subject-matter jurisdiction over this matter.  Additionally, summary 



judgment in the Department’s favor should be granted because Miller failed to exhaust 



legislatively mandated administrative remedies. 



I. Introduction 



In this proceeding, Miller seeks a judgment declaring that pursuant to chapter 2016-123, 



section 3(2), Laws of Florida, Miller was and is entitled to be a dispensing organization (DO) of 



medical marijuana under section 381.986, Florida Statutes (2015), and applicable rules.  Second 



Am. Compl. at 15 & ¶ 59.  Miller alternatively asks the Court to order the Department to consider 



on the merits Miller’s 2015 application for DO licensure.  Second Am. Compl. at 15. 



But the Court cannot grant the relief Miller seeks.  Miller initiated this action in March 



2016.  See Compl.  The operative complaint (Miller’s Second Amended Complaint for Declaratory 
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Relief) was filed January 3, 2017.  See Second Am. Compl.  As made clear in its complaint, Miller 



seeks a DO license under section 381.986, Florida Statutes (2015), not licensure as a medical 



marijuana treatment center (MMTC) under Florida’s current medical-marijuana statute.  See 



Second Am. Compl. passim. 



Because the DO licensing laws have been repealed and DOs are no longer authorized by 



law, Miller lacks a bona fide, actual, present need for declaratory relief.  The requested relief, if 



granted, would be useless—that is, have no effect—instead serving merely as an impermissible 



advisory opinion.  This means that Miller fails to state a cause of action and the Court lacks subject-



matter jurisdiction.  Accordingly, the Court must enter summary judgment in the Department’s 



favor. 



Additionally, summary judgment should be granted for the Department because Miller has 



not exhausted the required administrative remedies process.  The Administrative Procedures Act 



(APA) is the mechanism established by the legislature for challenging state agency decisions, such 



as denial of an application to become a DO.  Exhaustion of administrative remedies is mandatory, 



with limited exception.  And no exception to the APA applies here. 



II. Background and Undisputed, Material Facts 



A. The 2014 DO Law 



Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the Florida 



Legislature legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for 



qualified patients who suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; 



Second Am. Compl. ¶ 7.  The DO Law, codified as amended at section 381.986, Florida Statutes, 



and other statutes, directed the Department to authorize five DOs to serve Florida’s medical-



cannabis patients, see § 381.986(5)(b), Fla. Stat. (2014); Second Am. Compl. ¶ 8.  The DO Law 



included several requirements each applicant needed to meet to be eligible for DO licensure.  See, 
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e.g., § 381.986(5)(b), Fla. Stat. (2014). 



The DO Law also empowered the Department to adopt rules to implement the DO Law.  



See § 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and 



formally adopted detailed rules implementing the application, selection, and regulatory processes 



for DOs.  See Fla. Admin. Code Ch. 64-4 (2015); Second Am. Compl. ¶¶ 12, 13.  The rules include 



an application form to be completed per the detailed instructions in the rule text and in the 



application form itself.  See Fla. Admin. Code R. 64-4.002 (2015); Second Am. Compl. ¶ 13.  The 



rules also included a scorecard that DO-application evaluators would use when scoring DO 



applications.  See Fla. Admin. Code R. 64-4.002(5)(a)-(b) (2015).  The DO application and DO 



scorecard track the DO Law and other rules the Department promulgated pursuant to the DO Law.  



See Fla. Admin. Code R. 64-4.002 (2015). 



On the day DO applications were due, July 8, 2015, see Fla. Admin. Code R. 64-4.002(5), 



Miller delivered a DO application to the Department that was stamped received as of 5:27 p.m.  



Second Am. Compl. ¶ 29.  Miller delivered its DO-application fee the next day, July 9, 2015.  



Second Am. Compl. ¶ 29.  The Department determined Miller’s DO application to be untimely 



delivered and accordingly did not review, evaluate, and score the DO application.  Second Am. 



Compl. ¶ 30.  By letter dated July 16, 2015, the Department notified Miller that its application was 



rejected as untimely submitted.  Second Am. Compl. ¶ 30. 



Miller later initiated this action, seeking DO licensure pursuant to chapter 2016-123, 



section 3(2), Laws of Florida.  Second Am. Compl. at 15 & ¶¶ 52–59.  In pertinent part, chapter 



2016-123, section 3(2) provides, 



If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
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and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 



Ch. 2016-123, § 3(2), Laws of Fla.  As chapter 2016-123 took effect on March 25, 2016, see ch. 



2016-123, § 5, Laws of Fla., the 2015 version of section 381.9861 applied to applicants seeking 



DO licensure under chapter 2016-123, section 3(2). 



B. The 2017 Law 



In a 2017 special session, the legislature amended section 381.986 (the 2017 Law).  Ch. 



2017-232, § 3, Laws of Fla.  As explained below, the 2017 Law repealed the DO Law in its entirety.  



See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law provided for former DOs to receive MMTC 



licenses upon meeting certain statutory requirements2: 



[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 



§ 381.986(8)(a)1, Fla. Stat. (2017). 



The 2017 Law includes many requirements each applicant needs to meet to be eligible for 



MMTC licensure.  See, e.g., §§ 381.986(8), -(9), Fla. Stat. (2017).  But the statutory requirements 



under the 2017 Law are different and much more numerous than those imposed by the DO Law.  



Compare § 381.986, Fla. Stat. (2014), with § 381.986, Fla. Stat. (2017).  For example, the 2017 



Law contains requirements regarding MMTCs’ pesticide use, edibles, chemicals used in 



processing, compliance with state and federal waste-management laws, testing for potency and 



                                                 
1 As section 381.986 was not amended in 2015, the 2015 version of that statute is identical to the 
2014 version of the statute.  Therefore, this motion’s references to the “DO Law” also apply to the 
2015 version of section 381.986. 
2 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 
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contaminants, product labeling, security plans, and product transportation.  See §§ 381.986(8)(e)6, 



381.986(8)(e)8, 381.986(8)(e)9, 381.986(8)(e)10.b, 381.986(8)(e)10.c, 381.986(8)(e)10.d, 



381.986(8)(e)10.f, 381.986(8)(f), 381.986(8)(g), Fla. Stat. (2017).  The DO Law contained no such 



requirements.  See generally § 381.986, Fla. Stat. (2014).  The 2017 Law also requires each 



applicant to submit a “diversity plan” that promotes and ensures involvement of minority persons, 



minority business enterprises, and veteran business enterprises in ownership of, management of, 



and employment with MMTCs.  See §§ 381.986(8)(b), 381.986(8)(b)10, Fla. Stat. (2017).  The 



DO Law contained no such requirement.  See generally § 381.986, Fla. Stat. (2014).   



Miller does not allege in its complaint—nor could it truthfully allege—that it has requested 



or applied for MMTC licensure or submitted the application fee for MMTC licensure. 



III. Summary-Judgment Standard 



Summary judgment should be granted when the evidence shows there is no genuine issue 



as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 



Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 



that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 



find for the nonmoving party).  



IV. Legal Standard for Declaratory Relief 



Longstanding Florida law requires a party seeking declaratory relief to show that, among 



other things, 



there is a bona fide, actual, present practical need for the declaration; that 
the declaration should deal with a present, ascertained or ascertainable state 
of facts or present controversy as to a state of facts; . . . and that the relief 
sought is not merely the giving of legal advice by the courts or the answer 
to questions propounded from curiosity. These elements are necessary in 
order to maintain the status of the proceeding as being judicial in 
nature and therefore within the constitutional powers of the courts. 



May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).   
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If a bona fide, actual, present need for declaratory relief cannot be established, the court 



lacks subject-matter jurisdiction.  See, e.g., id.; see also, e.g., Martinez v. Scanlan, 582 So. 2d 



1167, 1170 (Fla. 1991) (“[T]here must be a bona fide need for such a declaration based on present, 



ascertainable facts or the court lacks jurisdiction to render declaratory relief.”).  Thus, where “the 



question posed for adjudication is moot or premature, . . . the proceeding is not judicial in nature 



and therefore not properly within the compass of the Declaratory Judgments Act.”  Ashe v. City of 



Boca Raton, 1343 So. 2d 122, 124 (Fla. 2d DCA 1961). 



Declaratory relief may not be granted where the issues presented are moot, or no longer 



“live.”  See, e.g., DeHoff v. Imeson, 15 So. 2d 258, 259 (Fla. 1943); Montgomery v. Dep’t of Health 



& Rehab. Servs., 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).  This is because “[i]t is the function 



of a judicial tribunal to decide actual controversies by a judgment which can be carried into 



effect, and not to give opinions on moot questions, or to declare principles or rules of law 



which cannot affect the matter in issue.”  Montgomery, 468 So. 2d at 1016 (emphasis added).  



Therefore, a plaintiff seeking declaratory relief must show that some useful purpose will be served 



by such relief—that is, that the relief will have an actual effect.  See Mountain v. Nat’l Airlines, 74 



So. 2d 574, 576 (Fla. 1954). 



An issue is moot when “a judicial determination can have no actual effect.”  Godwin v. 



State, 593 So. 2d 211, 212 (Fla. 1992) (citation omitted).  A case that was once ripe becomes moot 



where, by a change in circumstances prior to the court’s decision, an intervening event makes it 



impossible for the court to grant the plaintiff any effectual relief.  See, e.g., Montgomery, 468 So. 



2d at 1016.  Put differently, mootness exists where any eventual determination would have no 



effect on the parties.  Id.   



V. DOs are no longer authorized by law. 



As stated in its Second Amended Complaint, Miller requests a judgment declaring that 
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pursuant to chapter 2016-123, section 3(2), Laws of Florida, Miller was and is entitled to be a DO 



under section 381.986, Florida Statutes (2015), and applicable rules or, alternatively, a judgment 



ordering the Department to consider Miller’s 2015 DO application on the merits.  Second Am. 



Compl. at 15.  The Court may not grant Miller’s requested relief, as the DO Law and rules have 



been repealed and DOs are no longer authorized by law.  The Department, as a creature of statute, 



has no legal authority to issue DO licenses or consider 2015 applications for DO licensure. 



Chapter 2017-232, Laws of Florida (the session law that enacted the 2017 Law), provides, 



“Section 381.986, Florida Statutes is amended to read: (Substantial rewording of section.  See s. 



381.986, F.S., for present text.)”  Ch. 2017-232, § 3, Laws of Fla.  “[W]hen the legislature makes 



a complete revision of a subject it serves as an implied repeal of earlier acts dealing with the same 



subject unless an intent to the contrary is shown.”  Oldham v. Rooks, 361 So. 2d 140, 143 (Fla. 



1978).   



Although repeal by implication is not favored, a general law may be 
impliedly repealed, in part or in whole, by a subsequently enacted general 
law, where it appears that there is an irreconcilable conflict between the two 
or that the later enactment was clearly intended to prescribe the only rule 
that should govern the area to which it is applicable or that the later act 
revises the subject matter of the former. 



Alvarez v. Bd. of Trs. of City Pension Fund for Firefighters & Police Officers in the City of Tampa, 



580 So. 2d 151, 153 (Fla. 1991).  “An irreconcilable conflict exists between two statutes when 



there is a positive repugnancy between them or . . . they cannot mutually coexist.”  Leahy–



Fernandez v. Bayview Loan Serv., LLC, 159 F. Supp. 3d 1294, 1300 (M.D. Fla. 2016).   



Here, the 2017 Law and prior versions of section 381.986 do not and cannot mutually 



coexist.  “No question of repeal by implication is involved because the [2017 Law] shows upon its 



face that its purpose was to revise the entire subject by substituting the [2017 Law] for the [DO 



Law].”  Crichlow v. Md. Cas. Co., 156 So. 440, 445–46 (Fla. 1933).  In addition to authorizing 
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MMTCs instead of DOs, the 2017 Law provides for an entirely new and different regulatory 



framework than that set forth in the DO Law.  The new framework imposes numerous requirements 



regarding: 



 pesticide use, § 381.986(8)(e)6, Fla. Stat. (2017); 



 edibles, §§ 381.986(8)(e)8, 381.986(8)(e)9, Fla. Stat. (2017); 



 chemicals used in processing, § 381.986(8)(e)10.b, Fla. Stat. (2017); 



 compliance with state and federal waste-management laws, 
§ 381.986(8)(e)10.c, Fla. Stat. (2017); 



 testing for potency and contaminants, § 381.986(8)(e)10.d, Fla. Stat. (2017); 



 product labeling, § 381.986(8)(e)10.f, Fla. Stat. (2017); 



 security plans, § 381.986(8)(f), Fla. Stat. (2017);  



 product transportation, § 381.986(8)(g), Fla. Stat. (2017);   



 the requirement to submit the diversity plan described above, 
§ 381.986(8)(b)10, Fla. Stat. (2017); and 



 provision for use of full-strength-THC medical marijuana by qualified patients 
with a broader range of illnesses and conditions than was authorized by prior 
laws, § 381.986(1)(f), Fla. Stat. (2017). 



The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 



many more changes and provision for many more MMTC licenses to be issued than the number 



of DO licenses previously allowed, compare § 381.986(8)(a)1–2, Fla. Stat. (2017), with 



§ 381.986(5)(b), Fla. Stat. (2014).  The 2017 Law includes preferences for certain disadvantaged 



businesses applying for MMTC licensure, while the DO Law contained no preferences.  Compare 



§ 381.986(8)(a)2.b–c, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  The 2017 Law 



temporarily limits the number of dispensing facilities allowed per MMTC, while the DO Law 



contained no limit.  Compare § 381.986(8)(a)5, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  



The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 
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many more changes, including changes to those portions of 381.986 that apply to patients and 



physicians.  These changes show the legislature’s intent to revise the entire medical-marijuana 



regulatory framework by substituting the 2017 Law for the DO Law—that is, to repeal the DO 



Law.3 



As a matter of law, the repeal of the DO Law resulted in a legislative repeal of the 



Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 



authorizing statute was no longer in effect.  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 



50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 



automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 



not meaningfully ‘exist.’ ” (citations omitted)). 



Moreover, in a licensing proceeding, the tribunal must apply the law in effect when the 



final determination on licensure is made, not the law in effect when the application is submitted.  



See, e.g., Lavernia v. Dep’t of Prof’l Regulation, Bd. of Med., 616 So. 2d 53, 53–54 (Fla. 1st DCA 



1993) (“Florida follows the general rule that a change in a licensure statute that occurs during the 



pendency of an application for licensure is operative as to the application, so that the law as 



changed, rather than as it existed at the time the application was filed, determines whether the 



license should be granted.”); Bruner v. Bd. of Real Estate, Dep’t of Prof’l Regulation, 399 So. 2d 



4, 5 (Fla. 5th DCA 1981).   



Here, in 2018, the Court must apply the 2018 version of section 381.986, Florida Statutes 



(which is identical to the 2017 Law except for one provision that does not affect this proceeding).  



Compare § 381.986(8)(a)2.b, Fla. Stat. (2018), with 381.986(8)(a)2.b, Fla. Stat. (2017).  The 2018 



version of section 381.986, like the 2017 Law, authorizes licensure of MMTCs, but not DOs.  See 



                                                 
3 These changes also show that chapter 2016-123, Laws of Florida, has been repealed as well. 
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§ 381.986, Fla. Stat. (2018).  Similarly, article X, section 29 of the Florida Constitution (the 



medical-marijuana amendment) grants the Department power to register MMTCs, but not DOs.  



See generally art. X, § 29, Fla. Const.  Indeed, there is no law currently in effect that authorizes 



DO licensure or authorizes a DO to cultivate, process, and dispense medical marijuana.  



Additionally, and as alleged in the complaint, see generally Compl., the DO application Miller 



submitted in 2015 addressed only the DO Law’s requirements for DO licensure, not the 2017 



Law’s requirements for MMTC licensure, as MMTCs were not contemplated by any law in 2015.  



And because the 2017 Law’s MMTC requirements are different than the DO Law’s DO 



requirements, Miller’s application could not possibly render Miller eligible for MMTC licensure. 



Simply stated, DO licenses are no longer authorized by any law, as the law authorizing 



DOs was repealed.  Now, under the 2017 Law, only MMTCs—not DOs—can be authorized to 



cultivate, process, and dispense medical marijuana.  See generally § 381.986, Fla. Stat. (2017).  



Miller does not seek or allege it is entitled to licensure as an MMTC.  There is no allegation (and 



none could be truthfully pleaded) that Miller has requested licensure from the Department as an 



MMTC under the 2017 Law.  Miller simply alleges a right to a DO license under a now-repealed 



law.   



VI. Because DOs are no longer authorized by law, Miller fails to state a cause of action and 
the Court lacks subject-matter jurisdiction. 



Summary judgment in the Department’s favor is required here.  The issues Miller raises 



have become moot, making it impossible for the Court to grant Miller any effectual relief, see 



Montgomery, 468 So. 2d at 1016.  DOs are no longer authorized by law.  And courts may not order 



parties to do something unlawful, useless, or impossible.  See, e.g., Kaiser Steel Corp. v. Mullins, 



455 U.S. 72, 77 (1982); Reliable Salvage & Towing, Inc. v. One 55' Californian, Case No. 2:13-



cv-248-FtM-29UAM, 2013 WL 1216337, at *2 (M.D. Fla. July 15, 2013) (stating that court will 
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not order party to produce witnesses party does not control); Sowell v. GEICO Casualty Ins. Co., 



Case No. 3:12cv226/MCR/EMT, 2013 WL 11521846, at *2 (N.D. Fla. May 28, 2013) (stating that 



court will not order party to produce documents party does not possess); de Pasquale v. Rolex 



Watch U.S.A., Inc., Case No. 87-0802-CIV-DAVIS, 1988 WL 117402, at *2 (S.D. Fla. Mar. 15, 



1988); Butler v. Coral Volkswagen, Inc., 629 F. Supp. 1034, 1041 (S.D. Fla. 1986) (stating that 



court will not order party to reinstate employee who is physically unable to perform work); Myers 



v. Hawkins, 362 So. 2d 926, 929 (Fla. 1978) (“The courts will not require parties to engage in a 



series of useless acts.”).   



Miller cannot “show that some useful purpose will be served by” the requested relief, see 



Kendrick v. Everheart, 390 So. 2d at 59.  The Court cannot enter a “judgment in [Miller’s] favor 



declaring that [Miller] was and is entitled to be a DO under §381.986 and applicable rules [or] in 



the alternative, ordering the Department to consider [Miller’s 2015] application [for DO licensure] 



on its merits,” Second Am. Compl. at 15.  Thus, Miller lacks a bona fide, actual, present need for 



declaratory relief and fails to state a cause of action, and the Court lacks subject-matter jurisdiction. 



VII. Miller failed to exhaust mandatory administrative remedies. 
 



Summary judgment in favor of the Department must be granted because Miller failed to 



exhaust mandatory administrative remedies.  The Department incorporates and restates as if fully 



set for here the Department’s Motion for Summary Judgment dated and filed May 8, 2017.4  A 



copy of that motion is attached as Exhibit A.  As additionally support, the Department relies on 



the deposition testimony of Christopher Bryant and Anthony Ardizzone.  The Bryant deposition 



transcript is attached as Exhibit B.5  



                                                 
4 The May 8, 2017, motion is hereby renewed as well. 
5 The Ardizzone deposition is currently being transcribed.  The Department will file this transcript 
as soon as it receives the transcript. 
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VIII. Conclusion 



For the reasons stated above, the Department requests that the Court enter final summary 



judgment in the Department’s favor, plus grant such other relief as the Court deems appropriate. 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant. 
       / 
 



THE DEPARTMENT’S MOTION FOR FINAL SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 



 
Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 



of Health, moves for final summary judgment in its favor.   



I. INTRODUCTION 



This action concerns the Department’s denial of an application by Plaintiff Edward Miller 



& Son, Inc. (Miller), to become a low-THC cannabis dispensing organization.  Florida law is well 



settled that the administrative review process established by the legislature in chapter 120, Florida 



Statutes, may not be supplanted by a circuit court proceeding.  As the undisputed material facts 



show, the administrative review process applies to the Department’s denial of Miller’s application, 



and Miller has never sought review of the license denial through the mandatory administrative 



review process.  Summary judgment should be entered against Miller for failure to exhaust the 



legislatively mandated administrative remedies. 
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II. PROCEDURAL POSTURE 



On March 25, 2016, Miller filed its initial complaint in this action.  Before serving the 



Department with process, Miller filed an amended complaint.  After Miller formally served 



process, the Department filed a motion to dismiss the amended complaint, arguing, among other 



things, that Miller had failed to exhaust administrative remedies.  After a hearing on the motion to 



dismiss, the Court denied the motion and noted that the matter may be better resolved through a 



motion for summary judgment.  See Order on Mot. to Dismiss and on Mot. to Intervene at 2.  In 



light of the arguments the Department raised at the hearing, the Court offered Miller leave to file 



a second amended complaint, which Miller accepted.1  Id.  After the second amended complaint 



was filed, the Department filed its answer and defenses.  By this motion, the Department seeks 



summary judgment based on its first, second, and eleventh defenses of lack of subject matter 



jurisdiction and failure to exhaust administrative remedies. 



III. SUMMARY JUDGMENT STANDARD 



 Summary judgment should be granted when the evidence shows there is no genuine issue 



as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 



Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 



that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 



find for the nonmoving party).  



  



                                                 
1 Miller filed a motion to strike the Department’s defenses 3 through 8.  The parties agreed that 
the Department could amend.  On February 27, 2017, the Department filed its Amended Answer 
and Defenses to the Second Amended Complaint. 
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IV. UNDISPUTED, MATERIAL FACTS 



A. The Compassionate Medical Cannabis Act and Dispensing Organization Approval  



Through the Compassionate Medical Cannabis Act of 2014, the legislature legalized the 



licensed cultivation, processing, and dispensing of low-THC cannabis for qualified patients who 



suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; Second Am. Compl ¶ 7.  



The Act, codified as amended at section 381.986, Florida Statutes, and other statutes, directed the 



Department to authorize five “dispensing organizations” (DOs) — one in each of five regions: 



Northwest, Northeast, Central, Southeast, and Southwest Florida.  § 381.986(5)(b), Fla. Stat. 



(2015)2; Second Am. Compl. ¶ 8.  The Act set forth a general framework for an application process 



where the Department would determine which statutorily qualified applicant was the most 



dependable and most qualified for each region.  See § 381.986(5)(b), Fla. Stat.; Second Am. 



Compl. ¶¶ 10, 11.   



The Act also empowered the Department to adopt rules to implement the Act.  See 



§ 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and formally 



adopted detailed rules implementing the application, selection, and regulatory processes for DOs.  



Fla. Admin. Code Ch. 64-4; Second Am. Compl.¶¶ 12, 13.  The rules include an application form 



to be completed per the detailed instructions in the rule text and in the application form itself.  See 



Fla. Admin. Code R. 64-4.002; Second Am. Compl. ¶ 13. 



The rule text and application form expressly provided a 5:00 p.m. deadline for submittal of 



applications, including the $60,063 application fee: 



The completed application form must include the following: 



                                                 
2 The 2015 version of the Compassionate Medical Cannabis Act applies in this proceeding as that 
version was in effect during the DO licensing process.  All citations to any statute in this motion 
are to the 2015 version unless otherwise noted. 
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(1) An initial application fee of $60,063.00. 



. . . 



(5) Any “Application for Low-THC Cannabis Dispensing Organization Approval” 
and all required exhibits and supporting documents shall be delivered to the Agency 
Clerk of the Department of Health physically located at 2585 Merchants Row 
Boulevard in Tallahassee, Florida, no earlier than 10:00 a.m. (Eastern Time), on the 
effective date of this rule and no later than 5:00 p.m. (Eastern Time), 21 calendar 
days after the effective date of this rule. 



Fla. Admin. Code R. 64-4.002(1), -(5) (emphasis added); Second Am. Compl. ¶¶ 13, 14.  The rules 



became effective on June 17, 2015, see Fla. Admin. Code R. 64-4.002, making the applications 



due no later than 5:00 p.m. on July 8, 2015; Second Am. Compl. ¶ 14.  Notably, the application 



process for the five licenses was a one-time event because the Department was limited by law to 



approving only one applicant per region.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code 



R. 64-4.002(5)(b).  The application process that commenced in July 2015 was the only application 



opportunity allowed by law.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code R. 64-4.002(5) 



(setting one-time deadline to submit applications).  And because the applicants were applying for 



an exclusive license in each region, applications had to be comparatively evaluated by region — 



that is, each applicant in a given region was compared to the other applicants in that region to 



determine which was best.  See, e.g., Fla. Admin. Code R. 64-4.002(5)(b); Second Am. Compl.  ¶ 



17; Bax Aff. ¶¶ 5, 8, 16a & Ex. 2 [McCrory’s Sunny Hill Nursery, LLC, v. Dep’t of Health, DOAH 



Case No. 15-7275 [hereinafter McCrory’s I], Order Regarding Impact of Ch. 2016-123 at 3, 4] 



(Bax affidavit and exhibits attached as Exhibit A). 



B. Miller submitted its application after the deadline. 



More than two dozen applicants submitted applications before the 5:00 p.m. deadline.  See 



Bax Aff. ¶ 5.  Miller was not one of those applicants.  See Second Am. Compl. ¶ 29; Bax Aff. ¶¶ 



5, 6.  Instead, Miller delivered a “thumb drive” purporting to contain its application at 5:27 p.m. 
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— after the deadline set forth by law.  See Second Am. Compl. ¶ 29; Bax Aff. ¶ 6.  The application 



fee required by law to be submitted as part of the application was not delivered by Miller until the 



next day, July 9, 2015.  Bax Aff. ¶ 6; see also Second Am. Compl. ¶ 29.  Miller was seeking to 



apply for the exclusive license in the Southeast region.  Bax. ¶ 6.  Putative intervenor Costa Nursery 



Farms, LLC, was among the five applicants that timely submitted an application for the Southeast 



region.  Bax Aff. ¶ 9.   



By certified letter dated July 16, 2015, the Department notified Miller that its application 



was rejected as untimely (the Rejection Letter).  Bax Aff. ¶ 7 & Ex. 1; Second Am. Compl. ¶ 30.  



This letter contained the following notice of rights: 



A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence.  The mailing address for the Agency Clerk is 4052 Bald 
Cypress Way, BIN #A02, Tallahassee, Florida 32399-1703.  The physical address 
is 2585 Merchants Row Blvd., Tallahassee, FL 32399-1703.  The Agency Clerk’s 
facsimile number is (850) 413-8743. 



Mediation is not available as an alternative remedy. 



The failure of any person to file a petition for hearing within 21 days from receipt 
of this agency action will constitute a waiver of that person’s right to an 
administrative hearing. 



 Bax Aff. ¶ 7 & Ex. 1.   



By letter dated November 23, 2015, the Department notified Costa that as its application 



received the highest score in the Southeast Region, it was approved as that region’s exclusive DO.  



See Bax. Aff ¶ 9.  The approval letters for all five regional DOs were promptly posted to the 



Department’s website, which is available to the public at large.  Bax Aff. ¶ 9.  



To this day, Miller has not filed any petition with the Department seeking an administrative 



hearing under chapter 120, Florida Statutes, regarding the Department’s rejection of Miller’s 
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application or approval of Costa’s application.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.  



Instead, on March 25, 2016, almost eight months after the Rejection Letter was sent, Miller 



initiated this circuit court action seeking a judicial declaration that it was entitled to the DO license 



in the Southeast Region.  See generally Compl. 



V. SUMMARY OF ARGUMENT 



Summary judgment should be granted for the Department because Miller has not exhausted 



the required administrative remedies process.  The Administrative Procedure Act (APA) is the 



mechanism established by the legislature to challenge state agency decisions, such as denial of an 



application to become a DO.  Exhaustion of administrative remedies is mandatory, with limited 



exception.  No exception to the APA applies here, as the APA provides an adequate remedy and 



Miller does not challenge the facial constitutionality of any law.   



Chapter 2016-123 does not override the APA expressly or implicitly.  Rather, the provision 



on which Miller relies was simply the legislature’s attempt to remedy its frustration with pending 



administrative challenges potentially holding up the dispensing of much-needed treatment to ill 



children, while honoring the due process rights of denied applicants whose administrative petitions 



were pending to pursue those challenges to completion through the APA. 



Finally, as compelled by well-settled law, this Court should defer to the Department’s 



interpretation of chapter 2016-123 because the Department is the agency charged with 



implementing and enforcing that law, the Compassionate Medical Cannabis Act, and the DO 



licensing rules — all of which give the Department reasonable discretion in approving and 



rejecting applications for the few available DO licenses. 



  











7 
 



VI. ARGUMENT 



A. The legislature enacted the APA to be the mechanism to challenge agency decisions 
such as the Department’s DO licensing decisions. 



The Florida Legislature established the APA as the process for challenging executive 



agency decisions such as the denial of a license application.  See ch. 120, Fla. Stat.  The APA 



provides a mechanism to file a petition, take discovery, present evidence, and have grievances 



heard — in other words, for a party to exercise its right to due process — in an administrative 



forum.  See, e.g., §§ 120.569, 120.57, Fla. Stat.; Citizens of State v. Fla. Pub. Serv. Comm’n, 146 



So. 3d 1143, 1154 (Fla. 2014).  That the APA affords all affected persons due process is well 



established: 



[T]he legislature may determine by what process and procedure legal rights may be 
asserted and determined provided that the procedure adopted affords reasonable 
notice and a fair opportunity to be heard before rights are decided.  In the 
administrative arena, due process requirements are found in chapter 120, Florida 
Statutes, the Florida Administrative Procedure Act . . . .   



The APA was intended to simplify the administrative process . . . , thereby insuring 
that the public would receive due process and significantly improved fairness of 
treatment. . . . 



Citizens, 146 So. 3d at 1154 & n.6 (some alterations in original) (internal quotation marks and 



citations omitted).   



As an executive branch agency, the Department is generally subject to the APA for matters 



that constitute “agency action.”  § 120.52(1), Fla. Stat. (defining which government entities are 



subject to APA).  A decision to approve or deny a license or permit application3 is the type of 



“agency action” that is to be reviewed under the APA.  See § 120.52(2), Fla. Stat. (defining agency 



action subject to APA); § 120.569, Fla. Stat.; see also, e.g., Carter v. Fla. Dep’t of Fin. Servs., 117 



                                                 
3 Whether deemed a license or a permit, the Department’s decision to approve or reject a DO 
application is agency action. 
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So. 3d 476 (Fla. 1st DCA 2013) (reviewing agency final order denying application for adjuster’s 



license); Pershing Indus., Inc. v. Dep’t of Banking & Fin., 581 So. 2d 991 (Fla. 1st DCA 1991) 



(reviewing agency final order approving cemetery license).  Upon receiving notice from an agency 



of agency action, an affected party may avail itself of the robust arsenal of rights provided by the 



APA.  See Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580, 590 (1st DCA 1977).   Indeed, the APA 



subjects every agency action to immediate or potential scrutiny; which assures 
notice and opportunity to be heard on virtually every important question before an 
agency; which provides independent hearing officers as fact finders in the 
formulation of particularly sensitive administrative decisions; which requires 
written findings and conclusions on impact issues; which assures prompt 
administrative action; and which provides judicial review of final, even 
interlocutory orders, affecting a party’s interest.  
 



Id.   



The Department’s decision to deny or reject Miller’s DO license application is precisely 



the type of decision for which the APA was designed.  See, e.g., id.; Bankers Ins. Co. v. Fla. 



Residential Prop. & Cas. Joint Underwriting Ass’n, 689 So. 2d 1127, 1129 (Fla. 1st DCA 1997). 



B. The Department provided Miller with the required “point of entry” to APA 
proceedings. 



To protect parties from unknowingly waiving their due process rights, the APA requires 



agencies to follow certain procedural steps to notify affected persons of agency action.  When an 



agency takes agency action, the agency must (1) inform the affected party of the agency’s action 



or decision, (2) inform the party of any administrative hearing or judicial review that is available 



under APA, and (3) inform the party of the procedure that must be followed to obtain the hearing 



or judicial review, including the time limits that apply.  See §§ 120.569(1), 120.60(3), Fla. Stat.  



This is known in administrative law as a “point of entry.”  See, e.g., Gulf Coast Home Health 



Servs. of Fla., Inc. v. Dep’t of Health & Rehab. Servs., 515 So. 2d 1009, 1011 (Fla. 1st DCA 1987).   
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The Rejection Letter the Department provided to Miller is as clear a point of entry as any 



agency can provide to an affected party.  Not only did the letter inform Miller that its application 



was rejected and why, but the letter explicitly notified Miller of its right to challenge the 



Department’s decision through the APA: 



A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence. . . .  



See Bax Aff. ¶ 7 & Ex. 1.  The Rejection Letter explained where the petition must be filed and the 



deadline for filing.  See Bax Aff. ¶ 7 & Ex. 1.  In short, the letter satisfied all APA requirements 



to provide a point of entry.  And Miller acknowledged as much when it corresponded with the 



Department several weeks after the Rejection Letter was sent: “As you may have learned by now, 



Ed Miller and Sons [sic] did not file a petition challenging the Department’s decision to reject its 



application . . . .”  Bax Aff. ¶ 21 & Ex. 7 [Email from M. Christopher Bryant, of Miller, Oertel, 



Fernandez, Bryant & Atkinson, P.A., Counsel for Miller, to Amanda Bush, Sr. Atty., Off. of the 



Gen. Counsel, Dep’t of Health (Aug. 10, 2015, 10:58 EST)].  Thus, the Department met its 



obligations under the APA, and Miller elected not to challenge the Department’s decision through 



the APA process.  See, e.g., Second Am. Compl. ¶ 69.  In fact, Miller does not contend in the 



Second Amended Complaint that it ever filed a formal petition under the APA challenging the 



Department’s action contained in the Rejection Letter.  See generally Second Am. Compl. 



C. Exhaustion of administrative remedies is not a choice, but a requirement. 



Parties affected by executive agency action must exhaust administrative remedies to obtain 



relief.  See, e.g., Willis, 344 So. 2d at 590; see also, e.g., City of Sunny Isles Beach v. Publix Super 



Markets, Inc., 996 So. 2d 238, 238–39 (Fla. 3d DCA 2008) (noting that “it is the law of this state, 
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for good and salutary reasons relating to both respect for the administrative process and judicial 



efficiency, that, with rare exception relating usually to matters not cognizable in the circuit court, 



a party cannot resort to the courts for a decision until administrative remedies are exhausted” and 



holding that circuit court exceeded jurisdiction in considering declaratory judgment claim); 



Pushkin v. Lombard, 279 So. 2d 79, 80 (Fla. 3d DCA 1973) (reversing declaratory judgment 



because lower court exceeded jurisdiction where plaintiffs sought declaratory judgment construing 



their rights before exhausting administrative process).   



Indeed, more than 50 years ago, the Florida Supreme Court declared that “where an 



administrative remedy is provided by statute, relief must be sought by exhausting this remedy 



before the courts will act.”  Odham v. Foremost Dairies, Inc., 128 So. 2d 586, 593 (Fla. 1961).  



The court warned that “promiscuous intervention by the courts in the affairs of these administrative 



agencies except for the most urgent reasons would inevitably result in the dethronement of the 



[executive agencies] and the substitution of the courts in their place and stead.”  Id.  Since that 



decision, the court has continued to affirm this doctrine.  See, e.g., Key Haven Associated Enters. 



v. Bd. of Trs. of the Internal Improvement Tr. Fund, 427 So. 2d 153, 157 (Fla. 1982) (“Judicial 



intervention in the decision-making function of the executive branch must be restrained in order 



to support the integrity of the administrative process and to allow the executive branch to carry out 



its responsibilities as a co-equal branch of government.”). 



After the APA was substantially rewritten in 1974, the First District Court of Appeal — in 



the seminal exhaustion-of-administrative-remedies decision Department of General Services v. 



Willis — acknowledged not only the “wealth of Florida precedent requiring judicial deference to 



administrative remedies,” but also that the 1974 revisions provided an “impressive arsenal of 



varied and abundant remedies for administrative error” such that courts should give even “greater 
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judicial deference to the legislative scheme [of the APA].”  Willis, 344 So. 2d at 589–90.  That 



court has repeatedly applied the doctrine of exhaustion to mandate dismissal or judgment against 



parties that file circuit court actions before exhausting administrative remedies.  See id.; see also, 



e.g., Cmtys. Fin. Corp. v. Fla. Dep’t. of Envtl. Reg., 416 So. 2d 813, 816 (Fla. 1st DCA 1982) (“It 



is now well settled that where adequate administrative remedies are available, it is improper to 



seek relief in the circuit court before those remedies are exhausted.”); Bankers Ins., 689 So. 2d at 



1129 (finding that plaintiff was required to exhaust administrative remedies because “circuit court 



intervention is never justified unless agency action is unmistakably and irretrievably in excess of 



delegated power”).  The other district courts of appeal have done the same.  See, e.g., Fla. Dep’t 



of Agric. & Consumer Servs. v. City of Pompano, 792 So. 2d 539, 548 (Fla. 4th DCA 2001) (“In 



summary, Appellees’ right to judicial review rested in this court or in the Division of 



Administrative Hearings, rather than in circuit court.”); Dep’t of Envtl. Prot. v. PZ Constr. Co., 



633 So. 2d 76, 79 (Fla. 3d DCA 1994) (reversing injunction and directing trial court to dismiss 



action for failure to exhaust administrative remedies).  In sum, whether treated as jurisdictional or 



as a doctrine of judicial restraint, all Florida appellate courts have agreed that exhaustion is 



mandatory.  See, e.g., City of Sunny Isles Beach, 996 So. 2d at 238–39 (treating exhaustion doctrine 



as jurisdictional). 



Here, it is undisputed that Miller has failed to exhaust its administrative remedies; indeed, 



Miller did not even attempt to invoke its rights under the APA after receiving the Rejection Letter.  



See Willis, 344 So. 2d at 592 (“The proper way for a substantially affected person to invoke a 



formal or informal 120.57 hearing is simplicity itself: he asks the agency for it.”); see also Bax 



Aff. ¶ 15; Second Am. Compl. ¶ 69.  And because the APA plainly applies to the Department’s 



rejection of Miller’s license application, the Court should enter a final judgment of dismissal for 
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failure to exhaust administrative remedies.  See, e.g., Cmtys. Fin. Corp., 416 So. 2d at 817 



(reversing summary judgment in favor of plaintiff and directing trial court to dismiss action where 



plaintiff did not exhaust administrative remedies). 



D. The extraordinary exceptions to APA exhaustion do not apply here as the APA 
provides the type of relief Miller seeks. 



With administrative exhaustion as the unquestionable rule, Miller must establish a 



judicially recognized exception to APA exhaustion.  Ultimately, to avoid the exhaustion doctrine, 



Miller must prove that the APA itself does not provide a mechanism for redress and review of the 



Department’s rejection of Miller’s application.  These efforts fail, however, because the APA was 



and is designed to address the very type of agency action of which Miller complains.   



1. The Willis Exceptions 



In Willis, the First District explained that the exhaustion doctrine may be avoided only 



where the APA itself provides no remedy for the alleged wrongful government action.  See Willis, 



344 So. 2d at 589–92.  The Willis court set forth five criteria, one of which a plaintiff must establish 



to avoid application of the exhaustion doctrine: 



1) A lack of general authority in the agency and that the APA has no remedy for 
it; or  
 



2) Illegal conduct by the agency and the APA cannot remedy the illegality; or 
 
3) The agency’s ignorance of the law, the facts, or the public good and the APA 



provides no remedy for it; or 
 
4) The agency ignores or refuses to recognize a person’s substantial interests, or 



refuses to afford a hearing, or otherwise recognize that the grievance is 
cognizable under the APA; or 



 
5) Some other compelling reason otherwise why the APA does not avail the person 



of his grievance. 
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id. at 591; see also Criterion Ins. Co. v. Dep’t of Ins., 458 So. 2d 22, 27 (Fla. 1st DCA 1984) 



(considering Willis criteria and affirming dismissal of complaint for failure to exhaust 



administrative remedies).  At the heart of each criterion is that the APA cannot remedy or correct 



the alleged improper agency conduct.  See Willis, 344 So. 2d at 591.  A short explanation of how 



the APA operates demonstrates the APA can and does remedy application denials such as the one 



challenged here.  



The APA provides a mechanism to file a petition, much like a state court complaint, when 



the petitioner may request a formal or informal hearing4 under section 120.57, Florida Statutes.  



See Willis, 344 So. 2d at 592.  If a formal hearing is sought, the petition must allege the material 



facts that are disputed and that should compel a different result.  See §§ 120.569(2)(c)–(d), 



120.57(1), Fla. Stat.; Fla. Admin. Code R. 28-106.201(2)(d).  When a petition alleges disputed 



material facts, the agency sends the petition to the Florida Division of Administrative Hearings 



(DOAH) for assignment of the matter to an impartial hearing officer known as an administrative 



law judge.  See  §§ 120.569(2)(a), 120.57(1), Fla. Stat.  While at DOAH, all parties have full use 



of the discovery tools set forth in the Florida Rules of Civil Procedure.  See § 120.569(2)(f), Fla. 



Stat.; Fla. Admin. Code R. 28-106-206. 



After a reasonable discovery period, the administrative law judge conducts a formal 



hearing, much like a bench trial, where arguments and evidence are presented.  See §§ 



120.569(2)(f)–(i); 120.57(1)(a)–(d), Fla. Stat.; Fla. Admin. Code R. 28-106.211–.213.  The 



administrative law judge then resolves the factual disputes and issues a written recommended 



decision or disposition.  See § 120.57(1)(k), Fla. Stat.  The agency, which maintains final order 



                                                 
4 In administrative law, the terms “formal hearing” and “informal hearing” are used to describe 
hearings under sections 120.57(1) and 120.57(2), Florida Statutes, respectively. 
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authority, may adopt, modify, or reject the recommendation within the circumscriptions of the 



APA.  See § 120.57(1)(k)–(l), Fla. Stat.  The agency may stay with its initial decision or it may be 



persuaded to change that initial decision.  See § 120.57(1)(l), Fla. Stat.  For example, an agency 



may be persuaded to change its initial decision from denial of a license to approval of a license.  



See, e.g., Bax Aff. Ex. 2 [McCrory’s I, Fin. Order at 1] (approving DO license to applicant whose 



application the Department initially denied).  



Perhaps most importantly here, the agency’s final decision is then subject to judicial 



scrutiny and review.  Indeed, the APA grants Florida’s district courts of appeal exclusive 



jurisdiction to review a state agency’s final order.  See § 120.68(1), Fla. Stat. (2016) (“A party who 



is adversely affected by final agency action is entitled to judicial review.”); § 120.68(2), Fla. Stat. 



(2016) (“Judicial review shall be sought in the appellate district where the party maintains its 



headquarters or where a party resides or as otherwise provided by law.”); see also Willis, 344 So. 



2d at 589.  A district court of appeal may, for example, (1) order agency action required by law; 



(2) order agency exercise of discretion when required by law; (3) set aside agency action; (4) 



remand the case for further agency proceedings; or (5) decide the rights, privileges, obligations, 



requirements, or procedures at issue between the parties.   § 120.68(6)(a)1, Fla. Stat. (2016).  The 



court also may order such ancillary relief as the court finds necessary to redress the effects of 



official action wrongfully taken or withheld.  § 120.68(6)(a)2, Fla. Stat. (2016). 



2. Miller cannot satisfy the Willis criteria. 



None of the Willis criteria can be satisfied here because, as explained above, the APA 



provides a robust arsenal to remedy the denial of Miller’s application and ultimately have a district 



court of appeal review any Department final order.  See Willis, 344 So. 2d at 590; Criterion, 458 



So. 2d at 25–26.  Indeed, other applicants whose applications were denied filed challenges under 



the APA.  Bax Aff. ¶¶ 10, 11.  One successfully secured a change in the Department’s original 
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decision and was granted a DO license.  See Bax Aff. ¶ 13 & Ex. 2 [McCrory’s I, Fin. Order].  



Another did not and is now seeking judicial review in the First District Court of Appeal.  See Bax. 



Aff. ¶ 13 & Ex. 3 [Loop’s Nursery & Greenhouses, Inc. v. Dep’t of Health, DOAH Case Nos. 15-



7274 / 16-002614 [hereinafter Loop’s], Not. of Appeal].  But in each instance the applicant 



proceeded under the APA, and each instance makes manifest that the APA affords an adequate 



remedial process for denial of a DO application.  Because the APA provides an adequate remedy 



to Miller and none of the Willis factors can defeat this fact, the Court’s inquiry should end here. 



Further, none of the Willis criteria can be satisfied here for additional, individual reasons.  



Miller cannot establish the first and second criteria — that the Department lacks general authority 



for its action or acted illegally, respectively — because then no applicant could legally become a 



DO.  For Miller to meet these criteria, the Court would need to find that in denying Miller’s 



application, the Department acted “without any colorable legal authority, either because the statute 



it would implement is unconstitutional (however construed) or because the statute plainly has no 



application . . . .”  Fla. Marine Fisheries Comm’n v. Pringle, 736 So. 2d 17, 23 (Fla. 1st DCA 



1999) (finding that circuit court erred in denying motion to dismiss for failure to exhaust 



administrative remedies).  The statute governing the application process is section 381.986.  See 



§ 381.986(5)(b), Fla. Stat.  Miller does not and could not contend that statute is unconstitutional,5 



see generally Second Am. Compl., as then there would be no mechanism for becoming a DO and 



Miller’s requested relief could not occur.  Indeed, the Second Amended Complaint is replete with 



allegations about the Department’s extensive authority under statute and corresponding rules to 



consider and reject or approve an application.  See, e.g., Second Am. Compl. ¶¶ 8–10, 12–17.  The 



                                                 
5 There is an exception to exhaustion where a plaintiff alleges a statute is facially unconstitutional.  
That exception is addressed in section VI.D.3, below. 
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very relief Miller seeks in its ad damnum clause is a declaration that the Department be ordered to 



issue a license to Miller under the Department’s governing statute and applicable rules.  Second 



Am. Compl. at 15; see also Willis, 344 So. 2d at 583–93 (issuing writ of prohibition to circuit court 



enjoining further proceeding in declaratory judgment action because plaintiff failed to exhaust his 



remedies under APA in case that sought coercive relief against executive agency).  Thus, Miller 



invokes the Department’s authority under governing statutes and rules. 



 Moreover, Miller does not allege the Department lacks statutory authority or acted outside 



its statutory authority in considering, approving, and rejecting DO applications.  See generally 



Second Am. Compl.  To the contrary, Miller argues that the Department’s authority and discretion 



under section 381.986 was not exercised to Miller’s liking.  See generally Second Am. Compl.  



That is insufficient to avoid the APA.  See Cmtys. Fin., 416 So. 2d at 816–17 (finding that 



declaratory judgment action must be dismissed for failure to exhaust APA remedies because action 



“undermine[d] the very purposes of the APA, for it presuppose[d] that a circuit court is a more 



appropriate forum for resolution of disputes which are particularly within the administrative 



agency’s expertise”).   



Moreover, to successfully invoke the first or second Willis criterion, Miller must establish 



that the Department’s action is “unmistakably and irretrievably in excess of delegated power” and 



that the APA cannot remedy the action.  See Bankers Ins., 689 So. 2d at 1129.  But section 381.986 



provides that the “Department shall . . . authorize the establishment of five dispensing 



organizations to ensure reasonable statewide accessibility and availability [of low-THC cannabis], 



one in each of the following regions: northwest Florida, northeast Florida, central Florida, 



southeast Florida, and southwest Florida.”  § 381.986(5)(b), Fla. Stat.; see also Second Am. 



Compl. ¶ 8.  That section goes on to instruct the Department to adopt rules to implement its DO 
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licensing powers.  See § 381.986(5)(d), Fla. Stat.; see also Second Am. Compl. ¶¶ 12–17.  The 



Department implemented those rules as Florida Administrative Code chapter 64-4, Fla. Admin. 



Code Ch. 64-4; Second Am. Compl.  ¶ 12, and the rules have been upheld as valid, see Bax. Aff. 



¶ 20 & Ex. 6 [Baywood Nurseries Co. v. Dep’t of Health, DOAH Case No. 15-1694RP, Fin. Order].  



The rules provide the procedures for accepting and evaluating applications, including when to 



reject applications.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶13–17.  



Thus, the Department was empowered to consider applications and reject those not adhering to the 



DO licensing statute or rules.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶ 



13–17.  If an applicant does not agree with the result, the APA provides an adequate and robust 



process to remedy the grievance.  See, e.g., Cmtys. Fin., 416 So. 2d at 816–17; Willis, 344 So. 2d 



at 589–90.  Therefore, Miller cannot satisfy the first two Willis criteria. 



Miller cannot establish the third Willis criterion — that the Department was ignorant of the 



law, the facts, or the public good.  As explained above, the Department is the only state agency 



empowered to regulate Florida’s DO program, which the legislature necessarily created for the 



public good.  See § 381.986, Fla. Stat.; Second Am. Compl.  ¶¶ 7–9; see also, e.g., Bax Aff. Ex. 3 



[Loop’s, Rec. Order ¶ 45, adopted in and incorporated by reference by Fin. Order at 33]  (finding 



that low-THC, high-cannabidiol marijuana “can have enormously successful results in children 



with significant medical conditions.  The stories of how this drug has helped children overcome 



debilitating seizure activity were miraculous in nature. . . .”).  No other state or local agency has 



more knowledge of or delegated power over the DO program, see § 381.986, Fla. Stat.  The 



Department received more than two dozen applications, which were carefully evaluated by 



Department evaluators.  Bax. Aff. ¶¶ 5, 8 & Ex. 3 [Loop’s, Rec. Order ¶ 22]; Fla. Admin. Code R. 



64-4.002(5); Second Am. Compl. ¶ 16.  The Department participated in three full evidentiary 
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hearings at DOAH where dozens of experts testified as to a range of topics relating to the 



applications. 6  Bax Aff. ¶ 12.  Those proceedings by definition require the Department, through 



its final orders, to apply the Compassionate Medical Cannabis Act to the facts and protect the 



overall public health in this state.  See PZ Constr., 633 So. 2d at 79 (ordering circuit court to 



dismiss action for failure to exhaust APA remedies as “case involved complexities of public health 



and environmental safety which fall squarely within the expertise of the Department”).  And the 



Department currently regulates seven DOs across the state.  Bax Aff. ¶ 14.  Any assertion that the 



Department is ignorant of the law or facts regarding the state’s DO program is meritless. 



Miller cannot establish the fourth Willis criterion — that the Department ignored or refused 



to recognize Miller’s substantial interests, refused to afford Miller a hearing, or otherwise refused 



to recognize that Miller’s grievance is cognizable under the APA — as Miller never filed a petition 



under the APA.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.    Moreover,  the Department 



has acknowledged every petition filed by an entity challenging the denial of a DO application.  



Bax Aff. ¶ 15.  Some applicants were unsuccessful at changing the Department’s mind and are 



obtaining judicial review, see, e.g., Bax Aff. Ex. 3 [Loop’s, Notice of Appeal], and some 



successfully persuaded the Department to reverse course, see Bax Aff. Ex. 2 [McCrory’s I, Fin. 



Order].  Had  Miller simply filed a timely petition it, too, would have enjoyed the full panoply of 



APA rights. 



                                                 
6 These evidentiary hearings were held in the cases Loop’s Nursery & Greenhouses, Inc. v. 
Department of Health, DOAH Case Number 15-7274; McCrory’s Sunny Hill Nursery, LLC v. 
Department of Health, DOAH Case Number 15-7275; In re: Licensure of the Low-THC Cannabis 
Dispensing Organization for the Southwest Region, DOAH Case Numbers 15-7269 to 15-7272 
(the Tornello and Ruskin consolidated proceeding). 
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Finally, Miller cannot establish the fifth Willis criterion — that there is some other 



compelling reason why the APA does not avail Miller of its grievance.  As explained above in 



detail, the APA is the vehicle to redress grievances like Miller’s.    



3. The “Facial Constitutionality of a Statute” Exception 



Another exception to the exhaustion doctrine recognized in Willis allows a plaintiff to 



challenge the facial constitutionality of a statute without exhausting administrative remedies.  Key 



Haven, 427 So. 2d at 157.  As the Florida Supreme Court has explained, there are three types of 



constitutional challenges that may be raised in the context of executive agency actions: (1) the 



facial unconstitutionality of a statute authorizing agency action; (2) the facial unconstitutionality 



of an agency rule implementing a statute; and (3) the unconstitutionality of agency action 



implementing a constitutional statute or rule, known as an “as-applied challenge.”  Id.   



Of these three, only the first — a challenge to the facial unconstitutionality of a statute 



authorizing agency action — is an exception to the APA exhaustion doctrine.  See id. at 157–58.  



This makes sense, of course, because executive agencies lack the power to declare a statute 



unconstitutional; only courts have that power, see id. at 157.  Requiring exhaustion would be futile 



because an executive agency (including DOAH) is powerless to grant relief.  Id. 



In contrast, the administrative process must be exhausted when challenging the 



constitutionality of an agency rule or when pursuing an as-applied constitutional challenge.  See 



id. at 157–58.  Then, an adequate remedy exists under the APA as the agency in a given case can 



— through the APA process — modify its rule or its application of a statute or rule to conform to 



constitutional requirements after the agency “has had a full opportunity to reach a sensitive, 



mature, and considered decision on a complete record appropriate to the issue.”  Id. at 158 (citation 



omitted).  Ultimately, that decision would, nevertheless, be subject to judicial review in a district 



court of appeal.  See § 120.68, Fla. Stat. 
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4. Miller does not challenge the facial constitutionality of section 381.986, Florida 
Statutes, or the Session Law. 



Here, Miller has not challenged the facial constitutionality of section 381.986, Florida 



Statutes.  See generally Second Am. Compl.  Indeed, such a challenge would undermine the very 



relief Miller seeks, approval as a DO: without that statute, there is no authority under law to 



dispense medical cannabis. To the extent Miller’s Second Amended Complaint implicates chapter 



2016-123, Laws of Florida (the Session Law), Miller does not seek a declaration that the Session 



Law is unconstitutional.  See generally Second Am. Compl.  (The Session Law is attached as 



Exhibit B.)  Indeed, Miller could not simultaneously bring a facial constitutional challenge to the 



Session Law and seek direct relief under the same law.7   



To the extent Miller’s allegations are construed to be an as-applied constitutional challenge 



to the Session Law, section 381.986, or the Department’s rules, then the law is unequivocal that 



Miller must exhaust its APA remedies.  See Key Haven, 427 So. 2d at 158; see also Pompano, 792 



So. 2d at 547–48 (applying APA exhaustion doctrine to preclude circuit court action where 



plaintiff alleged that executive agency violated plaintiff’s due process rights in applying facially 



constitutional statute).   



Therefore, Miller cannot overcome the APA exhaustion doctrine under any judicially 



recognized exception. 



E. The Session Law does not override the APA. 



Unable to establish any recognized exemption to the APA exhaustion doctrine, Miller 



                                                 
7 Even if Miller did allege a facial attack on the Session Law, that part of the complaint would 
need to be severed from challenge to the application denial, which must proceed under the APA.  
See Key Haven, 427 So. 2d at 157–58.  











21 
 



posits that the Session Law8 allows Miller to bypass the APA entirely and seek a court-issued DO 



license in the Southeast region under section 381.986 and the Department’s rules.9  Miller is 



mistaken for two reasons.  First, the Session Law does not expressly preempt the APA or otherwise 



exempt Miller’s claim from the APA.  And second, the Session Law cannot be construed to allow 



disappointed applicants like Miller to bypass the APA and proceed directly in circuit court because 



that was not the legislature’s intent.  Indeed, the law’s plain language and legislative history both 



evince an intent to require APA exhaustion. 



1. The Session Law does not expressly supersede the APA. 



First and foremost, the Session Law does not contain any language expressly superseding 



the APA or providing a direct exemption from the APA’s application.  And because the APA 



“presumptively governs the exercise of all authority statutory vested in the executive branch of 



state government,” Gopman v. Dep’t of Educ., 908 So. 2d 1118, 1120 (Fla. 1st DCA 2005), courts 



are loathe to construe a statute as creating an APA exemption absent express language doing so.  



See, e.g., Sch. Bd. of Palm Beach Cnty. v. Survivors Charter Schs., Inc., 3 So. 3d 1220, 1232 & 



n.11 (Fla. 2009) (endorsing “the general principle that absent a specific exemption the APA applies 



to agency action . . .”).  Moreover, when the legislature wants to exempt agency action from the 



APA, it knows how to do so expressly and unambiguously.  See, e.g., § 376.30713(2)(a)1, Fla. 



                                                 
8 The original complaint in this action was filed on March 25, 2016, at 12:10 a.m., before HB 307 
and HB 1313 were signed into law by the Governor.  Compare Compl. at 1 (filing stamp), with ch. 
2016-123, Laws of Fla., at 18. 
9 To do so, this Court would need to conduct a bench trial to compare Miller’s and Costa’s 
applications and determine whether Miller’s application was the superior of the two by applying 
more than 150 criteria called for by law.  See, e.g., ch. 2016-123, § 3(2), Laws of Fla.; Fla. Admin. 
Code R. 64-4.002; Bax. Aff. Ex. 3 [Loop’s, Rec. Order ¶ 50, adopted in and incorporated by 
reference by Fin. Order at 34] (concluding as a matter of law that to prevail, petitioner must show 
that its “application as submitted to [the Department] was superior to all competing applications 
in the same region. . . .”); Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123, 
passim].  
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Stat. (2016) (“Such determination is not subject to chapter 120.”); § 373.805(4)(f), Fla. Stat. (2016) 



(“The schedule . . . is exempt from chapter 120.”); § 110.403(1)(a), Fla. Stat. (2016) (“Such . . . 



actions are exempt from the provisions of chapter 120.”); § 110.604, Fla. Stat. (2016) (same); 



§ 101.56065(10), Fla. Stat. (2016) (“All proceedings under this section are exempt from chapter 



120.”).   



But here the legislature did not include any provision expressly overriding the APA.  It did 



not do so because it did not intend to do so.  Cf. City of Jacksonville Fire & Rescue Dep’t v. Battle, 



148 So. 3d 795, 797 (Fla. 1st DCA 2014) (noting that statute’s plain language is best evidence of 



legislature’s intent); Survivors Charter Schs., 3 So. 3d at 1232 & n.11 (noting that APA applies to 



agency action absent specific exemption).  Thus, even assuming for argument’s sake that the 



Session Law granted Miller some substantive right to pursue a challenge to the denial of its DO 



application, the APA exhaustion doctrine would still apply and compel this Court to enter summary 



judgment for failure to exhaust administrative remedies.  See Willis, 344 So. 2d at 589–90. 



2. The Session Law cannot properly be construed to allow this action to proceed. 



Aside from no express APA exemption appearing anywhere on the face of the Session 



Law, Miller’s position is belied by the Session Law in its entirety and the legislative floor debates 



preceding the law’s enactment — both of which demonstrate the legislature’s intent that all 



challenges remain within the adjudicatory framework of the APA. 



a. Historical Context for the Session Law 



When the Session Law was enacted, the Department was mid-litigation over its decisions 



to approve the highest-scoring applications.  On that date, eight administrative petitions10 were 



                                                 
10 The petitioners were Loop’s Nursery & Greenhouses, Inc.; San Felasco Nurseries, Inc. d/b/a 
Grandiflora; McCrory’s Sunny Hill Nursery, LLC; Redland Nursery, Inc.; Tornello Landscape 
Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and MariJ Agriculture, Inc.; 
and Perkins Nursery, Inc.  Bax Aff. ¶ 11. 
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pending that challenged the Department’s denial of applications submitted for the Northeast, 



Central, and Southwest regions.11  There was no pending challenge by any applicant in the 



Southeast, which is the region implicated by Miller’s second amended complaint.  Additionally, a 



state court lawsuit had been filed seeking an injunction to prevent the winning DOs from moving 



forward with cultivation, processing, and dispensing while the administrative petitioners were 



heard under the APA.12  See San Felasco Nurseries, Inc. d/b/a Grandiflora v. Dep’t of Health, No. 



2016-CA-000231 (Fla. Leon Cnty. Cir. Ct. filed Feb. 2, 2016). 



Frustrated with the administrative challenges and the potential hold-up in dispensing much-



needed medication to children, the legislature enacted section 3 of the Session Law.  See Fla. S., 



video recording of proceedings at 63:50 (Mar. 7, 2016), http://www.flsenate.gov/media/ 



VideoPlayer?EventID=2443575804_2016031120 [hereinafter Senate Debate] (discussion of CS 



for CS/CS/HB 307, section 3, and how “[w]hen we passed this law in 2014 the expectation was 



that we would immediately make this available to those suffering families.  What we found is that 



. . . money and greed took hold and there was litigation ensued [sic] . . . .”).  As accurately 



summarized by Administrative Law Judge Elizabeth W. McArthur in an APA proceeding 



challenging the denial of an application in a Central region, 



The original 2014 law contemplated approval of five DOs by January 1, 2015.  
Instead, it was not until well after that date before the Department had established 
the process by which the five DOs would be approved (through rulemaking, 
challenges, more rulemaking, and more challenges); then the Department had to 
carry out the application submission and evaluation process; and then, once the 



                                                 
11 See McCrory’s I, DOAH Case No. 15-7275; Redland Nursery, Inc. v. Dep’t of Health, DOAH 
Case No. 15-7280; San Felasco Nurseries, Inc. v. Dep’t of Health, DOAH Case No. 15-7268; 
Loop’s, DOAH Case No. 15-7274; TropiFlora, LLC v. Dep’t of Health, DOAH Case No. 15-7269; 
Plants of Ruskin, Inc. v. Dep’t of Health, DOAH Case No. 15-7270; Perkins Nursery, Inc. v. Dep’t 
of Health, DOAH Case No. 15-7271; Tornello Landscape Corp. d/b/a 3 Boys Farm v. Dep’t of 
Health, DOAH Case No. 15-7272.  
12 This case was dismissed on January 9, 2017, after chapter 2016-123, Laws of Florida, became 
effective. 





http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120


http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
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Department made its decisions, those decisions had to be conveyed with the 
requisite “clear points of entry” to allow applicants to challenge the Department’s 
decisions in de novo administrative hearings.  Instead of seeds in the ground in the 
beginning of 2015, the 2016 Legislature was confronted with the prospect of 
protracted administrative litigation before the five regional DOs would be finally 
approved. 



Bax Aff. Ex. 4 [McCrory’s Sunny Hill Nursery, LLC v. Dep’t of Health, DOAH Case No. 16-1934 



[hereinafter McCrory’s II], Rec. Order ¶ 20] (recommending dismissal of collateral proceeding). 



Thus, to end the delay and get low-THC cannabis to those who needed it most, the 



legislature passed the Session Law’s section 3.  See infra § VI.E.2.e.  With this context and 



applying basic statutory construction principles, the Session Law cannot be read to provide Miller 



the right to proceed in circuit court without exhausting its remedies under the APA . 



b. Statutory Construction Principles 



Application of basic statutory construction principles demonstrates that the Department’s 



position is correct.  The legislature is presumed to know existing law and court interpretations of 



the law when drafting statutes.  Knowles v. Beverly Enters.–Fla., Inc., 898 So. 2d 1, 9 (Fla. 2004) 



(“[C]ourts must presume that the Legislature passes statutes with the knowledge of prior existing 



statutes and that ‘the legislature does not intend to keep contradictory enactments on the books or 



to effect so important a measure as the repeal of a law without expressing an intention to do so.’ ” 



(citation omitted)).  Therefore, this Court must construe each portion of the Session Law in pari 



materia with related law and the other portions of the Session Law.  See, e.g., Fla. Dep’t of Envtl. 



Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265–66 (Fla. 2008) (“[I]f part of a 



statute appears to have a clear meaning if considered alone but when given that meaning is 



inconsistent with other parts of the same statute or others in pari materia, the Court will examine 



the entire act and those in pari materia in order to ascertain the overall legislative intent.”) 



(emphasis in original) (quoting Fla. State Racing Comm’n v. McLaughlin, 102 So. 2d 574, 575–
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76 (Fla. 1958)); Hopkins v. State, 105 So. 3d 470, 474 (Fla. 2012) (“The preamble and language 



of [an] enactment readily reveal[s] the legislature’s intent and its policy reasons.”) (alterations in 



original) (quoting Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984)).  If from a review of the whole 



law or of related laws “the evident intent is different from the literal import of the terms employed 



to express it in a particular part of the law, that intent should prevail, for that, in fact is the will of 



the Legislature.”  Maddox v. State, 923 So. 2d 442, 444–46 (Fla. 2006) (internal quotation marks 



omitted) (quoting Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 454 



(Fla. 1992)) (rejecting strict, literal interpretation of statutory language in light of related laws and 



legislative history).  The Court’s construction of the Session Law must not render any language in 



the Session Law or related law meaningless or superfluous.  See, e.g., id.; Hawkins v. Ford Motor 



Co., 748 So. 2d 993, 1000 (Fla. 1999).  And a statute must not be interpreted in a manner that leads 



to an unreasonable or absurd result.  See, e.g., Maddox, 923 So. 2d at 446.   



Additionally, the APA “presumptively governs the exercise of all authority statutory vested 



in the executive branch of state government.”  Gopman, 908 So. 2d at 1120.  Thus, a court may 



not construe a statute as creating an implied APA exemption unless there is no way to construe the 



statute in pari materia with the APA.  See id. at 1120, 1122 (rejecting argument that agency was 



exempt from APA where statute made no mention of APA and articulated no purpose to nullify 



APA). 



c. The Session Law 



The Session Law begins with a preamble documenting the legislature’s intent to “provid[e] 



for dispensing organizations or applicants meeting specified criteria to be granted authorization to 



cultivate certain cannabis and operate as dispensing organizations; requir[e] the department to 



grant approval as a dispensing organization to certain qualified applicants by a specified date; [and] 



authoriz[e] two dispensing organizations in the same region under certain circumstances . . . .”  
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Ch. 2016-123, Laws of Fla., at 2 (emphasis added).  This intent is borne out by the language in the 



Session Law’s section 3.13  



Section 3 does not amend any statute; it is a stand-alone provision of law that includes two 



subsections pertinent here: subsections (1) and (2). 



(1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a dispensing organization 
that receives notice from the Department of Health that it is approved as a region’s 
dispensing organization, posts a $5 million performance bond in compliance with 
rule 64-4.002(5)(e), Florida Administrative Code, meets the requirements of and 
requests cultivation authorization pursuant to rule 64-4.005(2), Florida 
Administrative Code, and expends at least $100,000 to fulfill its legal obligations 
as a dispensing organization; or any applicant that received the highest aggregate 
score through the department’s evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the requirements 
of s. 381.986, Florida Statutes, must be granted cultivation authorization by the 
department and is approved to operate as a dispensing organization for the full term 
of its original approval and all subsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which has not 
previously been approved as a dispensing organization by the department must be 
given approval as a dispensing organization by the department within 10 days after 
the effective date of this act, and within 10 days after receiving such approval must 
comply with the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of chapter 64-4, 
Florida Administrative Code. 



(2)  If an organization that does not meet the criteria of subsection (1) receives a 
final determination from the Division of Administrative Hearings, the Department 
of Health, or a court of competent jurisdiction that it was entitled to be a dispensing 
organization under s. 381.986, Florida Statutes, and applicable rules, such 
organization and an organization that meets the criteria of subsection (1) shall both 
be dispensing organizations in the same region. . . . 



Ch. 2016-123, § 3(1)–(2), Laws of Fla. 



Subsection (1) does two things.  First, it makes final the Department’s decisions to grant 



DO licenses to the five applicants the Department approved in November 2015, regardless of any 



                                                 
13 Section 1 of the Session Law made specific revisions to section 381.986, Florida Statutes, by 
addition and deletion.  None of those revisions are directly relevant to this proceeding.  In section 
2 of the Session Law, the legislature made specific additions to section 499.0295, Florida Statutes, 
none of which are relevant here either. 
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pending administrative challenges to those approvals.14  See ch. 2016-123, § 3(1), Laws of Fla.; 



Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted in and incorporated by reference by Fin. 



Order at 1] (“[T]he point of section 3, subsection (1), of [chapter 2016-123] seems clear: the 



Legislature wanted to accelerate what had become a long, drawn-out process, by legislative 



approving the applicants selected by the Department as the best in each region, and setting them 



free from protracted litigation to go forth and start growing the product. . . .”); Bax Aff. Ex. 3 



[Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4].  Second, subsection 



(1) grants a DO license to the applicant that received the highest score overall in its region and was 



initially deemed by the Department to have failed the mandatory statutory criteria.  See ch. 2016-



123, § 3(1), Laws of Fla.; Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26, adopted in and 



incorporated by reference by Fin. Order at 1].15   



Miller’s complaint is not premised on subsection (1); Miller could never qualify under 



subsection (1) because Miller’s application was not approved or scored.  Bax. Aff. ¶ 8; see also 



Second Am. Compl. ¶¶ 30, 40.  Subsection (1), therefore, is not and could not be the basis for any 



relief to Miller based on the allegations of the second amended complaint and does not provide 



any basis for overriding the mandatory APA exhaustion doctrine.  Subsection (2) is the provision 



                                                 
14 Administrative Law Judge McArthur concluded, 



[T]he point of section 3, subsection (1), of the new law seems clear: the Legislature 
wanted to accelerate what had become a long, drawn-out process, by legislatively 
approving the applicants selected by the Department as the best in each region, and 
setting them free from protracted litigation to go forth and start growing the 
product. . . . 



Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted and incorporated by reference by Fin. 
Order at 1]; see also Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶ 5, adopted in and incorporated by 
reference by Fin. Order at 33]. 
15 The only applicant that satisfied this provision of the Session Law was San Felasco Nurseries, 
Inc.  See Bax. Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26]. 
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to which Miller turns to contend the Session Law “overrides the administrative process.”  See 



Second Am. Compl. ¶¶ 55–59. 



d. Subsection (2) does not create an implied exemption from the APA. 



Faced with no express exemption from the APA, Miller asks this Court to incorrectly 



construe subsection (2), which grants authority to the Department to approve one additional 



application in each region when an “organization . . . receives a final determination from the 



Division of Administrative Hearings, the Department of Health, or a court of competent 



jurisdiction” that the organization was entitled to be that region’s DO.  More specifically, Miller 



zeroes in on the words “organization” and “court of competent jurisdiction” in subsection (2) to 



posit that the Session Law allows Miller to bypass the APA’s requirements entirely.  Miller’s 



position is meritless. 



Section 381.986 limits the number of DO licenses the Department may grant, allowing 



only five DOs to operate in the state — one in each region.  See § 381.986(5)(b), Fla. Stat.  The 



Session Law did not delete or revise the statutory provision containing that limitation.  Instead, the 



Session Law left the statutory limitation untouched and created a limited expansion of available 



DO licenses.  Specifically, subsection (2) grants the Department authority to issue one more DO 



license in any region where a challenger proves that it was entitled to be the licensee for the region 



in which it submitted an application — that is, that the challenger should have been selected 



originally.  See Bax. Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 3–4]; 



Bax Aff. Ex. 3 [Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4.16 This 



is consistent with the Session Law’s preamble, which states that the law authorizes “two 



                                                 
16 In its second amended complaint, Miller refers to this as “granting retroactive finality to [sic] 
Department’s selection of applicants . . . .”  Second Am. Compl. ¶ 55. 











29 
 



dispensing organizations in the same region under certain circumstances . . . .”17  Ch. 2016-123, 



Laws of Florida, at 2.18    



Further, the Session Law authorizes one more license per region to “an organization” that 



proves “it was entitled to be a dispensing organization under section 381.986, Florida Statutes, and 



applicable rules . . . .”  When the Session Law was enacted, the only organizations that could 



qualify to prove entitlement under the subsection (2) are those applicants who had filed 



administrative petitions challenging the Department’s decision to deny their application.  We know 



this to be true because all those who failed to timely challenge the denial of their application have 



waived that right.  See, e.g., Fla. Optometric Ass’n v. Dep’t of Prof’l Regulation, 567 So. 2d 928, 



934–35 (Fla. 1st DCA 1990) (applying predecessor to rule 28-106.111 and explaining that party 



that receives notice of agency decision and time limit for requesting hearing but fails to file petition 



during that time waives its rights), superseded by statute on other grounds as stated in Soc’y for 



Clinical & Med. Hair Removal, Inc. v. Dep’t of Health, 183 So. 3d 1138, 1143 (Fla. 1st DCA 



2015); Fla. Admin. Code R. 28-106.111.  Indeed, when an applicant fails to challenge the 



Department’s original decision within 21 days of receiving notice of the decision, the decision 



becomes final agency action.  See, e.g., PZ Constr., 633 So. 2d at 78 n.4; Fla. Admin. Code R. 28-



106.111(2).  This Court must presume the legislature knew that such rights had been waived or 



                                                 
17 Further, Miller’s interpretation leads to an unreasonable result: under Miller’s reasoning, any 
organization whatsoever could obtain a DO license from any of Florida’s 67 circuit courts, which 
could result in dozens licenses — contrary to the legislature’s stated intent. 
18 When subsection (2) provides that “such organization and an organization that meets the criteria 
of subsection (1) shall both be dispensing organizations in the same region” (emphasis added), it 
increases the five-DO limit set forth in section 381.986(5) to a limit of nine — five original DOs 
plus the “highest aggregate score” DO plus one additional DO in each of the three regions where 
challenges were pending equals nine DOs.  This is borne out by the legislative history, discussed 
below. 
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expired, see Knowles, 898 So. 2d at 9, as the legislature provided no express intention to change 



the law of waiver or overturn the finality of those decisions, see ch. 2016-123, Laws of Fla.   



Subsection (2), therefore, honors the vested due process rights of those applicants whose 



petitions were timely filed and pending at DOAH when the Session Law was enacted on March 



25, 2016.  It provides that a petitioner prevailing in its challenge — that is, one establishing that 



it, rather than the initially approved licensee, was entitled to approval as the DO for its given region 



— will be given a license by the Department, bringing the number of licenses for the region to 



two.19  Given that section 381.986, Florida Statutes, allows only one DO in each of the five regions, 



§ 381.986(5)(b), Fla. Stat., subsection (2) was necessary for the Session Law to respect that every 



organization that had timely challenged the denial of its application under the APA had a due 



process right to continue to pursue its challenge under the APA.  See, e.g., Bax Aff. Ex. 4 



[McCrory’s II, Rec. Order ¶ 30].  Without subsection (2), the Department could grant licenses only 



to those applicants that qualified under subsection (1), and the Session Law would infringe upon 



the due process rights of those whose petitions were pending. 



Additionally, when subsection (2) refers to a “final determination from the Division of 



Administrative Hearings, the Department of Health, or a court of competent jurisdiction that [an 



organization] was entitled to be” a DO, it refers to a final determination made in the then-pending 



administrative proceedings.  Miller misconstrues the phrase “court of competent jurisdiction,” 



arguing that the legislature meant “circuit court” even though the legislature did not use those 



words .  A “court of competent jurisdiction” is simply one that has subject matter jurisdiction over 



a particular matter.  See, e.g., Bryan A. Garner, A Dictionary of Modern Legal Usage at 186 (2d 



                                                 
19 For reasons not pertinent here, the legislature explicitly allowed for three licenses in the 
Northeast region.  See Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶¶ 3–5, adopted in and incorporated by 
reference by Fin. Order at 33]. 











31 
 



Ed. 1995).  Reading subsection (2) in pari materia with the APA, which unquestionably applies 



to DO license challenges, sheds light on which court has subject matter jurisdiction here.  As 



explained above in section VI.A, such a challenge to agency action must proceed under the APA’s 



section 120.57, Florida Statutes.  See § 120.57(1), Fla. Stat. (providing for a hearing at DOAH 



before an impartial administrative law judge when disputed facts are alleged).   Under that process, 



the challenge would be heard first at DOAH and then at the agency, which enters a final order.  



See § 120.57(1)(k), -(l), Fla. Stat.  DOAH and the agency are not courts and therefore cannot be 



“courts of competent jurisdiction.”  But the APA does grant particular courts exclusive power to 



review agency orders — not Florida’s circuit courts, but the district courts of appeal.  See § 120.68, 



Fla. Stat. (“Judicial review shall be sought in the appellate district where the agency maintains its 



headquarters or where a party resides or as otherwise provided by law.”).  Given that the Session 



Law contains no provision divesting the district courts of their exclusive jurisdiction to review 



agency action,20 the phrase “court of competent jurisdiction” in subsection (2) means the district 



courts.  



Importantly, the district courts have authority in certain circumstances to render a “final 



determination” that a particular party was entitled to be a DO, rather than remanding to the 



Department with instructions to issue a new final order.  The APA authorizes the district courts to 



issue mandatory, prohibitory, or declaratory orders providing “whatever relief is appropriate 



irrespective of the original form of the petition.”  § 120.68(6)(a), Fla. Stat.  The court may “decide 



the rights, privileges, obligations, requirements, or procedures at issue between the parties” and 



“order such ancillary relief as the court finds necessary to redress the effects of official action 



                                                 
20 The district courts of appeal even have the power to review initial and intermediate/ interlocutory 
orders. 
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wrongfully taken or withheld.”  § 120.68(6)(a)1–2, Fla. Stat.  Such review provides parties 



challenging the Department’s DO licensing decisions the complete due process Miller claims it 



was denied.  See Citizens, 146 So. 3d at 1154. 



Moreover, under the canon of statutory construction known as ejusdem generis, the phrase 



“court of competent jurisdiction” must be construed to mean a court with jurisdiction in APA 



proceedings.  Ejusdem generis holds that when a general phrase follows a list of specifics, the 



general phrase will be interpreted to include only items of the same type as those listed.  E.g., 



Graham v. Haridopolos, 108 So. 3d 597, 605 (Fla. 2013) (rejecting construction of general term 



“of a wholly different nature” than preceding specific terms).  The “Division of Administrative 



Hearings” and the “Department of Health”  both have jurisdiction over administrative proceedings 



brought under section 120.57, Florida Statutes, to challenge the Department’s actions.  



Accordingly, the phrase “court of competent jurisdiction” must be construed to be of like kind — 



that is, an entity with jurisdiction in administrative proceedings brought under section 120.57, 



Florida Statutes, to challenge the Department’s actions.  It does not matter that a “court of 



competent jurisdiction,” standing alone, could be characterized as a circuit court in some contexts; 



what matters is what court has jurisdiction in APA challenges to the Department’s actions, such 



as denying a DO application.  See, e.g., Hardy v. State, 140 So. 3d 1016, 1020 (Fla. 1st DCA 2014) 



(rejecting construction of general term that was “unlike all of the other items specifically identified 



in the statute”).  This interpretation of the Session Law also makes sense given the history of the 



DO licensing process and the Session Law’s enactment.  In subsection (2) the legislature identified 



two executive branch agencies, followed by judicial review — meaning the legislature was 



describing the APA process being applied in the then-pending challenges.  As explained below in 



section VI.E.2.e, the pending challenges were exactly what the legislature was referring to. 
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In sum, subsection (2)’s plain language — when properly viewed in pari materia with the 



rest of the Session Law, the Compassionate Medical Cannabis Act, the APA, and Florida 



Administrative Code chapter 64-421 and properly construed in a way that gives effect to every 



word rather than renders some words meaningless — shows the legislature’s intent for subsection 



(2) to apply only to those parties whose challenges were pending at DOAH when the Session Law 



was enacted.  See City of Wilton Manors v. Dep’t of Mgmt. Servs., Div. of Retirement, 48 So. 3d 



962, 966 (Fla. 4th DCA 2010) (construction of law “is not served by isolating it from the rest of 



the body of statutory law”). 



e. The Session Law’s legislative history belies Miller’s contention. 



In addition to the Session Law’s plain language, properly interpreted in accordance with 



statutory construction principles, the legislative history confirms that subsection (2) does not allow 



Miller to bypass the APA and proceed here.    



The legislature was painfully aware of the APA litigation that ensued after the Department 



approved the original five DOs and rejected the other applications.  See Fla. H.R., video recording 



of proceedings at 05:14 (Mar. 2, 2016), http://www.flsenate.gov/media/VideoPlayer?EventID= 



2443575804_2016031018 [hereinafter House Debate]; Senate Debate at 63:50.    In adopting the 



Session Law, the legislature sought to end the litigation surrounding the original five license 



approvals.  See House Debate at 05:11; Senate Debate at 55:20.  But the legislature also was 



cognizant that the petitioners whose challenges were pending during the legislative session had 



vested due process rights.  See House Debate at 05:11; Senate Debate at 62:20. 



                                                 
21 Florida Administrative Code chapter 64-4 applies also because that chapter also limits the 
number of DOs per region and provides the mechanism for selection of winning DO applicants.  
See Fla. Admin. Code R. 64-4.002(5)(b)–(d). 





http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018


http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
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The transcript excerpts below are critical to this Court’s understanding because, as stated 



by Representative Matt Gaetz, who sponsored the House bill that ultimately was enacted as chapter 



2016-123, Laws of Florida (HB 307), “. . . I very much appreciate the questions [from other 



representatives during the floor debate] because it does allow us to put in the record the intent of 



the legislation, so in many ways this is very helpful. . . .”  House Debate at 05:14.  Discussion 



during the House and Senate floor debates immediately preceding the bill’s passage shows that 



subsection (2) was intended solely to protect the rights of those challengers whose petitions were 



pending at DOAH and that the number of additional DO licenses that may be issued is 



commensurate with the number of regions for which challenges were then pending — that is, three.  



It also shows that the “court of competent jurisdiction” language means the district courts of appeal 



under the APA, not the circuit courts.   



Representative Jenne: [Section 3, subsection (2)] of the bill, specifically the 
language allowing an applicant to challenge a DOH issuance of a license, and 
basically my question is this, will this allow DOH to issue a new license above and 
beyond that five number?  



Representative Gaetz: The answer to the question is yes, Representative Jenne, 
because while we are all very frustrated that this process has taken too long and we 
want to greenlight the winners of those licenses to the patient, we cannot and would 
not and constitutionally could not deprive people of their due process, and so as we 
have litigation roll on, on appeals, if someone ultimately prevails upon one of 
those appeals, then yes, we are authorizing the creation of an additional license 
to facilitate that due process. 



Representative Jenne: And will there be any limitation to that number? 



Representative Gaetz: Yes, there is a functional limitation because there are five 
regions in the state in which we have authorized licenses to be issued, and so no 
one would be able to prove that more than one person would have been entitled to 
a license in a particular region, and so the functional consequence of the language 
we have chosen in the section you have cited is that you could potentially have four 
additional licenses, you know, added to the five. The reason I say four and not five 
more is that in the southeast region there is no challenge. There is simply a 
license winner, so you could in theory if you have four prevailing challengers, 
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which I think is unlikely, but still potentially possible, you could have up to nine22 
licenses under that particular subsection of the bill.  



Representative Jenne: [I]s there going to be a cutoff date to qualify for a new 
license due to litigation? 



Representative Gaetz: . . . None in the bill.  I believe there are some time periods 
in which someone would have had to have made a challenge and so if a prior time 
deadline has lapsed we don’t cure that lapse, but at the same time anyone who is 
into the administrative review process, we would insure that we overlay sufficient 
due process protection. 



House Debate at 05:11 (emphasis added); see also Senate Debate at 73:00. 



The senator who sponsored the companion Senate bill also referred to the litigation that 



could result in a DO license under subsection (2) as continued litigation — that is, the challenges 



pending at DOAH when the Session Law was enacted. 



Senator Bradley: [I]f this becomes law, there would be six that would get licenses 
— the five that . . . were chosen after . . . their applications were reviewed . . . ; 
there’s been another grower that won an administrative hearing, so that would be 
six, and then there are pending lawsuits.  And the elegance of this bill is that those 
six now are no longer being held up by injunctions or any other court proceedings, 
and they can move forward with delivering on the promise we made to those 
patients.  Those others that claim they were wrongfully denied an application can 
continue their lawsuits under this bill, and if they win, that would be additional 
licenses if they are successful.   



Senate Debate at 55:20 (emphasis added); see also id. at 62:20 (“[I]f you were a proposed 



dispensing organization and you believe you were wrongfully denied the ability to be one of the 



DOs, then you continue with that litigation, and if you prevail, you will get [a license] as well.” 



(emphasis added)). 



In sum, the Session Law simply ensures due process and judicial review in the district 



courts under the APA for those applicants that timely invoked their rights under the APA.  The 



                                                 
22 The “nine” referred to here is excluding the “highest aggregate score” license approved under 
subsection (1), but including the challenge in the Northwest region, which was dismissed on May 
2, 2016, the same day of this House floor debate.  See Bax. Aff. ¶ 19 & Ex. 5 [Alpha Foliage, Inc. 
v. Dep’t of Health, DOAH Case No. 15-7279, Stip. of Voluntary Dismissal with Prejudice]. 
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Session Law did not create a new right to obtain a DO license by bringing an action directly in 



circuit court and outside the APA, it did not supplant the Department’s final licensing authority 



with the circuit courts, and it did not authorize anyone to bypass the mandatory administrative 



exhaustion requirements under the APA.   



3. This Court should defer to the Department’s interpretation of the Session Law. 



An administrative agency’s interpretation of a statute the agency is charged with 



implementing is entitled to great deference and is accepted by the courts unless clearly erroneous.  



See, e.g., Level 3 Commc’ns, LLC v. Jacobs, 841 So. 2d 447, 450 (Fla. 2003).  Reviewing courts 



will not depart from the contemporaneous construction of a statute by a state agency charged with 



its enforcement.  Id.  “If the agency’s interpretation is within the range of possible and reasonable 



interpretations, it is not clearly erroneous and should be affirmed.”  Orange Park Kennel Club v. 



Dep’t of Bus. & Prof’l Regulation, 644 So. 2d 574, 576 (Fla. 1st DCA 1994); Sanfiel v. Dep’t of 



Health, 749 So. 2d 525, 527 (Fla. 5th DCA 1999) (“An agency’s interpretation of a statute or rule 



it has authority to administer should receive deference from a reviewing court and should not be 



overturned unless it is clearly erroneous.”). 



The Department is the agency charged with implementing and enforcing section 381.986, 



Florida Statutes; the Department’s rules; and the Session Law.23  Indeed, all three laws provide 



directives and reasonable discretion to the Department for implementing those directives through 



the Department’s Office of Compassionate Use.  The Department’s interpretation of the Session 



Law is reasonable because it gives effect to the Session Law, section 381.986, the Department’s 



                                                 
23 The Department is the only government body in the entire state authorized by law to issue DO 
licenses.  To qualify for a license under the subsection (2), the challenger must prove “to prove 
that the Department should have determined that [its] application[] was the best choice for the 
[applicable] region.” Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 4]; 
see also ch. 2016-123, § 3(2), Laws of Fla.  Thus, implementation of authority under the Session 
Law is plainly vested in the Department. 
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rules, and the APA, and also because it is the only interpretation consistent with the legislature’s 



intent as explicitly stated during the floor debates over the Session Law.  The legislature sought to 



reduce litigation, not open the door to more.  See Senate Debate at 55:20.  The Department’s 



interpretation is the only interpretation that limits litigation, allows those who had petitions 



pending in March 2016 to proceed with review under the APA with the potential for application 



approval, and allows the originally approved dispensing organizations to proceed with bringing 



much-needed medication to children and others suffering from debilitating conditions.  As the 



Department’s interpretation of the laws over which it has implementation jurisdiction is not clearly 



erroneous, but reasonable, this Court should defer to that interpretation.  See § 381.986, Fla. Stat.  



VII. CONCLUSION 



It is undisputed that Miller has not exhausted the robust administrative remedies afforded 



under the APA.  The Session Law does not override the APA or create the path to circuit court 



Miller contends it does.  The law simply makes final the Department’s original DO license 



approvals and honors the due process rights of those applicants whose challenges were pending 



when the law was enacted.  Miller has not established and cannot establish that any recognized 



exception to the mandatory, APA exhaustion doctrine applies here.  Accordingly, the Court should 



enter final summary judgment in the Department’s favor.  
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B Chapter 2016-123, Laws of Florida 
 











IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA 



EDWARD MILLER & SON, INC., 
a Florida corporation, 



Plaintiff, 
vs. 



STATE OF FLORIDA, DEPARTMENT OF 
HEALTH, 



Defendant. 



Case No. 16-0700 



AFFIDAVIT OF CHRISTIAN BAX 



STATE OF FLORIDA 



COUNTY OF LEON 



) 
) 
) 



Before me, a Notary Public in and for the above State and County, personally appeared 



Christian Bax, who having been duly sworn, testified as follows: 



1. My name is Christian Bax, and I am an adult over the age of 18 years currently 



residing in Leon County, Florida. All testimony given in this affidavit is provided to the best of 



my knowledge, info rmation, and belief. 



2. I am, and since July 23, 2015, have been, employed by the Florida Department of 



Health as the Director of the Office of Compassionate Use. 



3. The following statements are based on my personal knowledge and on review of 



documents maintained by the Office of Compassionate Use or the Department's Agency Clerk . 



My statements are made as a representative of the Florida Department of Health. 



4. The Department implemented the Compassionate Medical Cannabis Act of 20 14 



m part by authorizing the establishment of '·dispensing organizations" of low-THC, high



cannabidiol cannabis (DOs) to ensure access for qualified patients. 



5. The Department received more than two dozen DO license applications before the 



July 8, 20 15, 5:00 p.m. (Eastern) deadline to submit an application. Each application was fo r an 



exclusive license in one of five regions - Northwest, Northeast, Central, Southeast, and 



EXHIBIT "A"
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Southwest Florida. 



6. On July 8, 2015, at 5:27 p.m. (Eastern), Miller delivered to the Department's 



Agency Clerk a thumb drive purporting to contain Miller's application. The next day, July 9, 



2015 , Miller delivered its application fee. Miller was seeking to apply for the exclusive DO license 



in the Southeast region. 



7. By certified letter dated July 16, 2015, the Department notified Miller that its 



application was rejected as untimely. (A copy of that letter is attached as Exhibit 1.) The letter 



also notified Miller that under sections 120.569 and 120.57, Florida Statutes, Miller had 21 days 



in which to contest the rejection by filing a petition with the Department' s clerk, with a failure to 



file a petition within 21 days constituting a waiver of the right to an administrative hearing. 



8. Through three evaluators who included myself, the Department carefully evaluated 



and scored all applications that were timely submitted and met the minimum statutory 



requirements. Because each region' s license was exclusive, the Department comparatively 



evaluated applications by region - that is, each applicant in a given region was compared to the 



other applicants in that region to determine which was best Because Miller's application was not 



timely submitted, Miller's application was not comparatively evaluated against the other 



applications for the Southeast region or scored. 



9. Costa Nursery Farms, LLC, was among the five applicants that timely submitted 



an application for the Southeast region. By letter dated November 23, 2015, the Department 



notified .Costa that it was approved as that region 's exclusive DO, as Costa's application received 



the highest score in that region after a comparative review by the Department's three evaluators. 



The approval letters for all five regions' DOs were posted to the Department's website on 



November 23, 2015, which was and is available to the public at large. 



10. In December 2015 , several applicants whose applications were denied filed 



challenges under chapter 120, Florida Statutes, within 2 1 days of receiving letters denying their 



applications. The Department referred each of these challenges to the Florida Division of 



Administrative Hearings (DOAH) to conduct proceedings under section 120.57( 1 ), Florida 



Statutes. 



1 l. As of March 25, 2016, eight administrative petitions were pending that challenged 



the Department's denial of applications submitted for the Northeast, Central, and Southwest 



regions. The petitioners were Loop 's Nursery & Greenhouses, Inc. ; San Felasco Nurseries, Inc. 



d/b/a Grandiflora; McCrory ' s Sunny Hill Nursery, LLC; Redland Nursery, Inc. ; Tornello 



Landscape Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and Mari] 



Agricultural, Inc. ; and Perkins Nursery, Inc. 
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12. As pait of the DO license challenges, the Department has participated in three full 
evidentiary final hearings at DOAH in which dozens of experts testified about a range of topics 



relating to the applications. These evidentiary hearings were held in the cases Loop 's Nursery & 



Greenhouses, Inc. v. Department of Health, DOAH Case Number 15-7274; McCrory 's Sunny Hill 



Nursery, LLC v. Department of Health, DOAH Case Number 15-7275; In re: Licensure of the 



Low-THC Cannabis Dispensing Organization for the Southwest Region, DOAH Case Numbers 



15-7269 to 15-7272 (a consolidated proceeding). I was present during those evidentiary hearings 



as the Department' s representative. I was present during those evidentiary hearings as the 



Department's representative. 



13. Through those proceedings, one applicant, McCrory's, received a DO license by 



final order. Another, Loop's, was denied a license by final order after a full evidentiary hearing at 



DOAH and has an appeal pending with the First District Court of Appeal. 



14. Today the Department regulates seven DOs across Florida. 



15. The Department has acted upon every petition filed by an entity challenging the 



denial of a DO application. Miller did not file a petition with the Department seeking an 



administrative hearing under chapter 120, Florida Statutes, regarding the Department' s July 16, 



201 5, rejection of Miller's application or approval of Costa's application. Because Miller did not 



file a petition with the Department challenging the July 16 rejection of its DO license application, 



the Department has not refused to afford Miller a hearing or otherwise refused to recognize that 



Mi ller's grievance is cognizable under chapter 120, Florida Statutes. 



16. The documents attached as composite Exhibit 2 (listed below) were received by the 



Department in the ordinary course of business as a party to the proceeding McCrmy 's Sunny Hill 



Nurse1y, LLC, v. Department of Health, DOAH Case Number 15-7275. 



a. Order Regarding Impact of Ch. 2016-123 (May 13, 20 16) 



b. Final Order (Dec. 19, 2016) 



17. The documents attached as composite Exhibit 3 (listed below) were received by the 



Department in the ordinary course of business as a party to the proceeding Loop's Nursery & 



Greenhouses, Inc. v. Department of Health, DOAH Case Number 16-0026 14. 



a. Order Granting Dismissal of Parties & Amendment of Remaining Petition (May 2, 



2016) 



b. Recommended Order (Oct. 7, 2016) 



c. Final Order(Jan. 5, 2017) 











Affidavit of Christian Bax 
Page 4 



d. Notice of Appeal (Jan. 11 , 2017) 



18. The documents attached as composite Exhibit 4 (listed below) were received by the 



Department in the ordinary course of business as a party to the proceeding McCrory 's Sunny Hill 



Nursery, LLC v. Department of Health, DOAH Case Number 16-1 934. 



a. Recommended Order (June 3, 201 6) 



b. Final Order (June 27, 20 16) 



19. The Stipulation of Voluntary Dismissal with Prejudice attached as Exhibit 5 was 
received by the Department in the ordinary course of business as a party to the proceeding Alpha 



Foliage, Inc. v. Department ofJ-!ealth, DOAH Case Number 15-7279 (Mar. 2, 2016). 



20. The fi nal order attached as Exhibit 6 was received by the Department in the 



ordinary course of business as a party to the proceeding Baywood Nurseries Co. v. Department of 



Health, DOAH Case No. l 5- l 694RP (May 27, 20 15). 



2 1. The email from former counsel for Miller M. Christopher Bryant, of Miller, Oertel, 



Fernandez, Bryant & Atkinson, P.A., attached as Exhibit 7 was received by the Department in the 



ordinary course of business as the entity authorized by law to approve or deny DO license 



applications. 



[continued on next page] 
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FURTHER AFFIANT SA YETH NOT. 



The Affiant, CAyt'sh'o..I'\ fuy , appeared before me, testifying as above, on 



this the ~+-k day of _..ty\-'--"-'a...,1""'~~------ 2017, and either: 



)<l. is personally known to me; or 



] provided the following identification: ______________ _ 



Witness my hand and official seal: 



~,,·~~:·~~:',,, SHANNON MICHELLE REVELS 
~.0~'-1-\ Commission# FF 218202 t :£ My Commission Expires 



-..,~"°'"''~/ April 07, 2019 
lf1111u\\ 



Notary Public 



Commissioned Name: ~t'\°"' ff\1J,tlfL R~vdr 
My Commission Expires: i/J/loJ 9 











Mission: 
To protect, promote & improve the health 
of all people in Florida through Integrated 
state, county & community efforts. 



Vision: To be the Healthiest State in the Nation 



July 16, 2015 



Certified Mail No.: 7013 2630 0001 8621 5337 



Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 



Rick Scott 
Governor 



John H. Armstrong, MD, FACS 
State Surgeon General & Secretary 



RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 



Dear Mr. Miller: 



The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1 }, of the Florida Administrative Code, an initial application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approvar and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern Time}, 21 
calendar days after the effective date" of the rule. 



Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Clerk, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a "jump drive" was filed with the Agency Clerk on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A}. The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit B}. Additional 
materials on a "jump drive" and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on July 10, 2015 at 3:57 p.m. (Exhibit C). 



The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reviewing your submission, it will be returning both checks in the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rights. 



Patricia Nelson 
Director 



Cc: M. Christopher Bryant, Oertel , Fernandez, Bryant & Atkinson, P.A. 



Florlda Department of H-lth 
Office of Compassionate Use 
4052 Bald Cypress Way 
Tallahassee, FL 32399-3265 
PHONE: 850/245-4657 •FAX 850/245-4748 



www.FloridaHealth.gov 
TWITIER:HealthyFLA 



FACEBOOK:FLDepartmentofHeal!h 
YOUTUBE: fldoh 



FLICKR: HealthyFla 
PINTEREST: HealthyFla 



EXHIBIT "A-1"











NOTICE OF RIGHTS 



A party whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.lhe Agency Clerk's facsimile number is (850) 413-8743. 



Mediation is no_t available as an alternative remedy. 



The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS



MCCRORY’S SUNNY HILL NURSERY, 
LLC,



     Petitioner,



vs.



DEPARTMENT OF HEALTH,



     Respondent.
_______________________________/
REDLAND NURSERY, INC.,



     Petitioner,



vs.



DEPARTMENT OF HEALTH,



     Respondent.
_______________________________/
MCCRORY’S SUNNY HILL NURSERY, 
LLC,



     Petitioner, 



vs.



DEPARTMENT OF HEALTH,



     Respondent.
_______________________________/



Case No. 15-7275



Case No. 15-7280



Case No. 16-1934



ORDER REGARDING IMPACT OF CHAPTER 2016-123, LAWS OF FLORIDA



By Order issued on April 7, 2016, deadlines were provided 
for all parties to file position statements and responses, 
setting forth their positions regarding how chapter 2016-123, 
Laws of Florida, impacts the pending proceedings.  As described 
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in the April 7 Order, the purpose of these position statements 
was to sort out how the new law may have altered the status of 
the parties, the nature of the proceedings, and the issue to be 
determined.  All parties, including now-former party Knox 
Nursery, Inc. (Knox), filed position statements on April 22, 
2016, and responses were filed by Knox and Petitioner McCrory’s 
Sunny Hill Nursery, LLC (McCrory’s), on April 29, 2016.  In 
addition, as invited, Petitioner Redland Nursery, Inc. 
(Redland), filed a Notice of Filing Legislative History, 
attaching certain material related to the enactment of chapter 
2016-123, Laws of Florida, and Knox attached some legislative 
history material to its position statement.



Having reviewed all of the filings, certain issues can be 
distilled and guidance provided to the parties for the final 
hearing, which will be rescheduled by separate notice.



Two issues, in particular, are addressed by separate 
Orders.  One issue is the new law’s effect on Knox, addressed to 
the extent that issue has been presented, in an Order issued on 
May 10, 2016.  By virtue of the May 10 Order, Knox is not now a 
party; however, counsel for Knox will be served with this Order, 
having weighed in on the issues, and so as not to be prejudiced 
by the sequence in which these related Orders are issued.



Another discrete issue is presented by the Department’s 
Motion to Dismiss, directed to the second petition for formal 
administrative proceedings filed by McCrory’s, initiating DOAH 
Case No. 16-1934 (McCrory’s II).  The motion to dismiss 
McCrory’s II will be addressed in a separate Order.



This Order addresses the following issues:



1.  How does the new law change the nature of the final 
hearing and the issue to be determined, previously described as 
a comparative hearing to determine which of the parties’ 
applications is the best choice to be the single dispensing 
organization (DO) in the central Florida region?



2.  Does the new law change the standard for the hearing, 
previously determined to be de novo?



3.  Does the new law change the criteria by which the 
pending applications will be judged at hearing?
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I.  Nature of the Final Hearing and Issue to be Determined 



All parties agree that by virtue of the new law, Knox’s 
status has changed from initially-approved applicant to finally-
approved DO for the central region.  Thus, whether Knox’s 
application should be approved is no longer an issue for 
determination in this proceeding.



Petitioners McCrory’s and Redland are the two central 
region DO applicants whose applications were initially denied by 
the Department, who timely filed petitions to contest the 
initial decisions to approve Knox’s applications and deny their 
applications, and whose petitions remain pending.  (A third 
denied applicant, Dewar Nursery, Inc., timely filed a petition, 
but voluntarily dismissed its petition on February 9, 2016.)  To 
the extent their petitions seek to challenge the decision to 
approve Knox’s application, that relief is no longer viable.  
The new law replaced the Department’s proposed agency action 
with final legislative approval.  The undersigned does not find 
it necessary for Petitioners to amend their petitions to winnow 
out the relief that is no longer available, but they may seek to 
amend their petitions for that purpose.



The new law provides as follows, in section 3, 
subsection (2), regarding the nature of the final hearing and 
issue to be determined:



If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
organization and an organization that meets 
the criteria of subsection (1) shall both be 
dispensing organizations in the same region.



On this issue the undersigned agrees with the Department’s 
position statement that the nature of the hearing will be a 
backward-looking, retrospective comparison, with the issue for 
determination being whether either McCrory’s or Redland was 
entitled to be the approved DO for the central region, instead 
of Knox.  By stating the issue in the past tense (“that it was 
entitled to be a [DO]”), and by identifying the criteria by 
which that determination should be made as not only the statute, 
but also “applicable rules,” the Legislature signified that the 
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denied applicants are to be given the opportunity they had 
before the new law to prove that the Department should have 
determined that one of their applications was the best choice 
for the central region.  What is changed by the new law is that, 
if either denied applicant succeeds with this showing, instead 
of displacing Knox as the single licensed DO in the central 
region, the successful initially-denied applicant would open up 
a new slot for a second DO in the central region.



II.  Standard for Administrative Hearing 



On this issue, the undersigned disagrees with the positions 
of the Department and Knox, and agrees with McCrory’s and 
Redland, that the de novo standard for administrative hearings, 
codified in section 120.57(1)(k), Florida Statutes, remains 
applicable.  Nothing in the new law changes the analysis of this 
issue previously set forth in the Order on Motion for 
Clarification issued on February 9, 2016.  Indeed, that 
determination is strengthened by the Legislature’s failure to 
expressly provide what the Department and Knox have argued was 
implicit in section 381.986:  an alteration of the normal de 
novo standard akin to what is expressly provided in section 
120.57(3), the so-called “different de novo” standard for 
protests of agency procurement decisions.



It is apparent from the legislative history materials that 
the Legislature was well aware of the pending administrative 
proceedings, in which the consistent ruling in numerous orders 
has been that a de novo standard would be applied.  The 
Legislature could have codified a “different de novo” standard 
like in section 120.57(3), or a hybrid de novo–appellate 
standard of review like in section 435.07, Florida Statutes, but 
did not do so. 



Therefore, as well described by Administrative Law Judge 
John Van Laningham (conformed to this proceeding): 



The upshot is that under the new law, as 
before, the undersigned must conduct a de 
novo hearing to determine which of the 
applicants . . . (including the 
[legislatively approved DO, here Knox]) is 
the best choice, comparatively speaking, to 
receive the license.  If [Knox] is 
determined to have been the best choice, 
then the final order will deny the 
[Petitioners’] applications . . . and the 
status quo will not change since [Knox] is 
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already licensed.  If [a Petitioner’s 
application] is determined to have been the 
best choice, then the final order will 
approve that applicant for licensure and 
deny the other pending application[], in 
which event the [central region] will wind 
up with two [DOs] since [Knox] is already 
licensed.



In Re:  Licensure of the Low-THC Cannabis Dispensing 
Organization for the Southwest Region, DOAH Case Nos. 15-7269 
through 15-7272, Order issued on May 9, 2016.



III.  Applicable Criteria  



Petitioner Redland takes the position that the new law 
changes the criteria by which applicants are to be judged, and 
that these new criteria apply in this proceeding.



This position is rejected.  As discussed above, at issue is 
whether either Petitioner can prove that it was entitled to be 
the DO for the central region, pursuant to section 381.986 and 
applicable rules.  



The statutory requirements in section 381.986 that apply to 
applicants, set forth in section 381.986(5)(b), are not 
materially changed in the new law.  The single change to the 
statutory requirements applicable to applicants is a deletion of 
the requirement that the medical director employed to supervise 
the activities of the dispensing organization must be “a 
physician licensed under chapter 458 or chapter 459” in section 
381.986(5)(b)6.  Since neither of the pending initially-denied 
applicants was denied based on a Department determination that a 
statutory requirement was not met, presumably the change of this 
requirement in the new law would not be relevant to either 
denied application.  



The criteria that were added by the new law are operating 
standards that apply to approved DOs, pursuant to section 
381.986(6).  They are not new criteria to be applied to 
applicants.



Moreover, the reference in the new law to “applicable 
rules” of necessity is a direction to apply the criteria in 
Florida Administrative Code Rule 64-4.002 for initial 
applications for DO licensure, including the application form 
itself, which was used by Petitioners and Knox when they applied 
in 2015.  The Department’s existing rules were adopted to 
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implement the original enactment of section 381.986, not the new 
law.



The application criteria in effect in statute and rule when 
the applications were filed will be applied to determine which 
applicant, as between Knox, McCrory’s, and Redland, was entitled 
to be the DO for the central region. 



Based on the foregoing, it is the undersigned’s view that 
no more than two weeks would be needed for the final hearing, 
and that the hearing should be set for two weeks tentatively 
identified during the April 6, 2016, status conference (the 
weeks of October 10 and 24, 2016).



Accordingly, it is



ORDERED that:



1.  The parties shall continue their hearing preparation in 
light of the foregoing.



2.  By no later than May 23, 2016, any party opposing the 
suggestion that the final hearing should be rescheduled for the 
two weeks identified above may file a statement opposing the 
suggested hearing dates, explaining the basis for their 
opposition, and providing suggested alternative dates for 
rescheduling the final hearing.



DONE AND ORDERED this 13th day of May, 2016, in 
Tallahassee, Leon County, Florida.



S                                  



ELIZABETH W. MCARTHUR
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us



Filed with the Clerk of the
Division of Administrative Hearings
this 13th day of May, 2016.
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COPIES FURNISHED:



Nichole Chere Geary, General Counsel
Department of Health
4052 Bald Cypress Way, Bin A-02
Tallahassee, Florida  32399
(eServed)



William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



David C. Ashburn, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32301
(eServed)



Donna Elizabeth Blanton, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)



Angela D. Miles, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)



Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



Brian A. Newman, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor
Post Office Box 10095
Tallahassee, Florida  32302-2095
(eServed)
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Cynthia S. Tunnicliff, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida  32302
(eServed)



Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



Lorence Jon Bielby, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32302
(eServed)



Brittany Adams Long, Esquire
Radey Thomas Yon & Clark
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)











STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



MCCRORY'S SUNNY HILL NURSERY, 
LLC, 



Petitioner, 
vs. 



DEPARTMENT OF HEALTH, 



Respondent, 



FINAL ORDER 



15 DEC 19 p·· 12: 73 
_



1
,, , ,,_ Y'•• ~1 ~ 



I I ~L .... ,. t' J ~ 



Case No. 15-7275 
DOH Case No.: 2015-0689 



THIS MATTER is before the Department of Health for consideration of a 



Settlement Agreement sent to Petitioner. 



The Settlement Agreement resolved all disputed issues and was fully executed on or 



about December 12, 2016. The Settlement Agreement is accepted and incorporated by reference. 



The Department finds McCrory's Sunny Hill Nursery, LLC' s application meets all 



requirements of Chapter 2016-123, Laws of Florida; Section 3 81. 986, Florida Statutes; and 



Chapter 64, Florida Administrative Code, that McCrory' s Sunny Hill Nursery, LLC should have 



been approved as a Dispensing Organization in the Central Region, and that McCrory's Sunny 



Hill Nursery, LLC is therefore entitled to be a Dispensing Organization in the Central Region of 



Florida. 



McCrory's Sunny Hill Nursery, LLC's application is, therefore, approved. 



The parties are ordered to comply with the terms of the Settlement Agreement. This 



proceeding is closed. 











DONE AND ORDERED this~ day of __ f)_e,_~--~-ev"'" ___ ,, 2016, in 



Tallahassee, Leon County, Florida. 



Copies furnished to: 



Nichole Chere Geary, General Counsel 
Department of Health 
Bin A-02 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 
Nichole.Geary@flhealth.gov 



David C. Ashburn, Esquire 
Lorence Jon Biebly, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 



i1ip, MD, MPH 
Surgeon General 



William Robert Vezina, Esquire 
Eduardo S. Lombard, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



CERTIFICATE OF SERVICE 



I CERTIFY that a copy of the foregoing FINAL ORDER has been sent by U.S. Mail, 
inter-office mail



11 
electronic ~srnission, or by hand delivery to each of the above-named 



persons this f°t-l'h day of t1W11A , 2016. 



Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Phone: (850) 245-4005 











STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 



MCCRORY'S SUNNY HILL NURSERY, 
LLC, 



Petitioner, 
v. 



DEPARTMENT OF HEALTH, 



Respondent. 



Case No. 15-7275 



SETTLEMENT AGREEMENT 



THIS SEITLEMENT AGREEMENT (the "Agreement"), entered this /)...J.Lday of 
December, 2016, by and betv.1een Petitioner McCrory's Sunny Hill Nursery, Inc. ("McCrory's"), 
and Respondent, State of Florida, Department of Health ("DOH" or "Department"') (each a 
·'Party" and together, the "Parties"). 



PREMISES 



WHEREAS, McCrory's is the Petitioner in Case No. 15-7275, Division of 
Administrative Hearings, and the Department is the Respondent (hereinafter, the "Administrative 
Proceeding"); and 



WHEREAS, McCrory's timely filed with the Department its Application to become a 
Dispensing Organization in the Central Region of Florida, and upon denial, McCrory's timely 
filed its Petition for a Formal Administrative Hearing on December 14, 2015, challenging the 
Department's denial of McCrory's Application, and the Department referred McCrory's Petition 
to the Division of Administrative Hearings. The Administrative Proceeding came before 
Administrative Law Judge Elizabeth MacArthur ("ALJ") for final hearing conducted on October 
10-14, 24, 25. 28, and November 3, 2016, in Tallahassee, Florida; and 



WHEREAS, the Parties desire to resolve the disputes between them and therefore intend 
to enter into this Agreement to award approval to McCrory's to serve as a Dispensing 
Organization under applicable laws, and to agree for the Department to award a Dispensing 
Organization "license" to McCrory's. 



NOW THEREFORE, in consideration of the mutual promises of the Parties, , the Parties 
agree as follows: 
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I. The Premises. above, are hereby incorporated into this Agreement. as if fully set 
forth herein; 



2. The Parties intend and do hereby agree as follows: 



(a) The Parties will file a Joint and Agreed Motion informing the ALJ that the 
Parties have settled and requesting that the ALJ enter an order relinquishing jurisdiction 
and remanding the Administrative Proceeding to the Department for the entry of a Final 
Order approving McCrory's Application; 



(b) Upon remand to the Department, within ten (I 0) days of receipt of the 
remand, the Department will enter a Final Order finding that McCrory"s Application met 
all requirements of Chapter 2016-123, Laws of Florida; Section 381.986. Florida 
Statutes; and Chapter 64, Florida Administrative Code, that McCrory's should have been 
approved as a Dispensing Organization in the Central Region, and that McCrory's is 
therefore entitled to be a Dispensing Organization in the Central Region of Florida. The 
Final Order shall approve McCrory's Application, and the Department shall issue a letter 
of notification to McCrory's approving McCrory's Application, and granting a "license" 
to McCrory's, as a Dispensing Organization in the Central Region of Florida; 



(c) Upon its receipt of the letter notification, McCrory's will comply with the 
applicable requirements of statute and rules, including but not limited to, posting a $5 
million performance bond. 



(d) Further, McCrory's will dismiss with prejudice its complaint in lhc 
pending circuit court proceeding. McCrory's v. Department of Heallh, Leon County 
Circuit Court Case No. 37 2016 CA 00231. 



3. The parties shall each bear their own costs and attorneys' fees associated with the 
Administrative Proceeding. 



4. This Agreement constitutes the entire Agreement between the Parties with regard 
to the Administrative Proceeding and the related state court case (Case No. 37 2016 CA 00231 ), 
the grant or award of a license to McCrory's to be a Dispensing Organization in the Central 
Region, and, that the Agreement be binding and enforceable. 



5. This Agreement shall be construed in accordance with the Laws of the State of 
Florida. The Parties agree that the proper forum to enforce the provisions of paragraph 2(a), 2(b), 
and 2(c) shall be in Circuit Court. Leon County, Florida. The prevailing party in any such action 
shall be entitled to attorney's fees. 



6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns, Agency head, administrators, and shall be enforceable 
against them. 



7. This Agreement shall be in full force and effect upon execution by each of the 
respective Parties authorized signatories, and effective on the date of the last or final signature. 
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8. This Agreement may be executed in counterparts. 



DEPARTMENT OF HEALTH 



By~ 
Title:~""" §(.)'e,,.J._ 



Date: /J. /1 ').(/ i rt 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS



SAN FELASCO NURSERIES, INC.,
d/b/a GRANDIFLORA, A FLORIDA
CORPORATION,



     Petitioner,



vs.



DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND CHESTNUT 
HILL TREE FARM, LLC, A FLORIDA 
LIMITED LIABILITY COMPANY,



     Respondents.
                               /
LOOP'S NURSERY AND GREENHOUSES, 
INC.,



     Petitioner,



vs.



DEPARTMENT OF HEALTH, OFFICE OF 
COMPASSIONATE USE; CHESTNUT HILL 
TREE FARM, LLC.; AND SAN FELASCO 
NURSERIES, INC.,



     Respondents.
_______________________________/



Case No. 15-7268



Case No. 15-7274



CHESTNUT HILL TREE FARM, LLC,



     Petitioner,



vs.



DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND SAN 
FELASCO NURSERIES, INC.,



     Respondents.
_______________________________/



Case No. 15-7276



EXHIBIT "A-3"











ORDER GRANTING DISMISSAL OF PARTIES AND 
AMENDMENT OF REMAINING PETITION



This cause came to be heard on the Motion to Dismiss and/or 
Motion for Summary Recommended Order filed by Petitioner, 
Chestnut Hill Tree Farm, LLC (“Chestnut”), in DOAH Case 
No. 15-7276.  An understanding of the history of this case is 
critical to the consideration of Chestnut’s Motion, and its 
impact on the other parties, San Felasco Nurseries, Inc., d/b/a 
Grandiflora (“San Felasco”), and Loop’s Nursery & Greenhouses, 
Inc. (“Loop’s”). 



BACKGROUND



In 2014, the Florida Legislature passed the Medical Cannabis 
Act which authorized the dispensing of low-THC marijuana in 
certain specified medical situations.  After months of efforts, 
the Department of Health, Office of Compassionate Use (the 
“Department”), passed rules regulating the growth of low-THC 
marijuana and the entities which would be allowed to grow and 
dispense the substance.  The State was divided into five regions:  
Northeast, Northwest, Central, Southeast, and Southwest.  The 
instant case involves the Northeast region.  The rules developed 
by the Department set out criteria to be met by any grower 
wishing to become approved as a dispensing organization (“DO”) in 
one of the regions.  



Applications were submitted to the Department and, in 
November 2015, the Department issued its decision as to which of 
the applicants in the Northeast region should be approved.  Based 
upon its review of the criteria, the Department assigned the 
following aggregate scores to those applicants:  San Felasco--
3.9750 points; Chestnut--3.7917 points; and Loop’s-- 3.5708 
points.  However, due to the Department’s determination that San 
Felasco’s application did not “meet the requirements of 
s. 381.986 [Florida Statutes],” the Department initially approved 
the application of Chestnut. 



The denied applicants, San Felasco and Loop’s, filed 
petitions for formal administrative hearings to challenge the 
Department’s decision to deny their applications in favor of 
Chestnut.  Chestnut filed a Petition for Formal Administrative 
Hearing to insure that its approval would become final despite 
receiving the second highest aggregate point score.  Those cases 
were assigned to the undersigned and consolidated.  The final 
hearing on the pending petitions is scheduled for the month of 
July 2016.  
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2016 LEGISLATION



During the 2016 legislative session, the Medical Cannabis 
Act was amended.  Chapter 2016-123 was created and reads, in 
pertinent part:



Section 3.  (1)  Notwithstanding 
s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice 
from the Department of Health that it is 
approved as a region’s dispensing 
organization, posts a $5 million performance 
bond in compliance with rule 64-4.002(5)(e), 
Florida Administrative Code, and expends at 
least $100,000 to fulfill its legal 
obligations as a dispensing organization; or 
any applicant that received the highest 
aggregate score through the department’s 
evaluation process, notwithstanding any prior 
determination by the department that the 
applicant failed to meet the requirements of 
s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department 
and is approved to operate as a dispensing 
organization  for the full term of its 
original approval and all subsequent renewals 
pursuant to s. 381.986, Florida Statutes.  Any 
applicant that qualifies under this subsection 
which has not previously been approved as a 
dispensing organization by the department must 
be given approval as a dispensing organization 
by the department within 10 days after the 
effective date of this act, and within 10 days 
after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), 
Florida Administrative Code, and must comply 
with all other applicable requirements of 
chapter 64-4, Florida Administrative Code.



(2)  If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
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organization and an organization that meets 
the criteria of section (1) shall both be 
dispensing organizations in the same region.  
During the operations of any dispensing 
organization that meets the criteria in this 
section the Department of Health may enforce 
rule 64-4.005, Florida Administrative Code, as 
filed on June 17, 2015. 



The legislation was signed into law on March 25, 2016, by 
Governor Rick Scott.  



The clear reading of the new law is that both Chestnut and 
San Felasco have now been approved as dispensing organizations in 
the Northeast region.  Chestnut, by virtue of its initial 
approval by the Department, is approved without further review 
and is approved as a DO, so long as it complies with all the 
other requirements of law.  San Felasco, as the applicant 
securing the highest point score during the Department’s review, 
is approved without further review. 



Loop’s now finds itself in the position of being unable to 
challenge the approvals of Chestnut and San Felasco as dispensing 
organizations in the Northeast region.  Loop’s may, however, 
pursue approval of its own application pursuant to subparagraph 
(2) of Section 3 in the new law.  If Loop’s can show that “it was 
entitled to be a dispensing organization” in the instant 
proceeding, then it may also be approved.  Although it is unclear 
how the Division of Administrative Hearings could make a “final 
determination” in this matter as DOAH has only recommended order 
authority in this case, it seems to be the intent of the 
Legislature to allow both a subparagraph (1) and a subparagraph 
(2) applicant to become dispensing organizations in the same 
region.  Or, in the case of the Northeast region, for two 
subparagraph (1) applicants and one subparagraph (2) applicant 
could be approved.  Based upon the foregoing, it is hereby,



ORDERED that:



1.  The Motion to Dismiss filed by Chestnut is Granted, and 
DOAH Case No. 15-7276 is closed; 



2.  DOAH Case No. 15-7268 is closed, sua sponte, as there 
are no remaining disputed issues of material fact; and 



3.  Loop’s is granted leave to amend its petition in DOAH 
Case No. 15-7274 to seek an order deeming it “entitled to be a 
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dispensing organization,” but striking all challenges to the 
approvals of Chestnut and San Felasco.



DONE AND ORDERED this 2nd day of May, 2016, in Tallahassee, 
Leon County, Florida.



S                                   



R. BRUCE MCKIBBEN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us



Filed with the Clerk of the
Division of Administrative Hearings
this 2nd day of May, 2016.



COPIES FURNISHED:



Nichole Chere Geary, General Counsel
Department of Health
Bin A-02
4052 Bald Cypress Way
Tallahassee, Florida  32399
(eServed)



James A. McKee, Esquire
Foley and Lardner, LLP
Suite 900
106 East College Avenue
Tallahassee, Florida  32301
(eServed)



William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)
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Michael J. Glazer, Esquire
Ausley and McMullen
123 South Calhoun Street
Post Office Box 391
Tallahassee, Florida  32301
(eServed)



J. Stephen Menton, Esquire
Rutledge Ecenia, P.A.
Post Office Box 551 (32302)
119 South Monroe Street, Suite 202
Tallahassee, Florida  32301
(eServed)



Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
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STATEMENT OF THE ISSUE 



The issue in this case is whether Petitioner, Loop’s 



Nursery & Greenhouses, Inc. (“Loop’s”), was entitled to be a 



dispensing organization under section 381.986, Florida Statutes, 



and applicable rules when its application was reviewed by 



Respondent, Department of Health, Office of Compassionate Use 



(the “Department” or “OCU”), in July through November 2015. 



Unless specifically stated otherwise herein, all 



references to Florida Statutes shall be to the 2015 version, 



as this case involves a backwards-looking, retrospective 



assessment of the Loop’s application. 



PRELIMINARY STATEMENT 



Loop’s and other applicants seeking to become a dispensing 



organization (“DO”) filed applications with OCU in July 2015.  



Loop’s was notified by letter dated November 23, 2015, that it 



was not the highest scored applicant in the Northeast Region, as 



defined in 381.986(5)(b), Florida Statutes.  Loop’s timely filed 



a Petition for Formal Administrative Hearing to contest the 



denial of its application and the approval of a competing 



application.  Subsequently, the Florida Legislature passed 



amendments to section 381.986 which will be discussed more fully 



below.  Ultimately, the petition filed by Loop’s resulted in the 



hearing described above for the purpose of determining whether 
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the Loop’s application should have been approved by the 



Department.   



At the final hearing, Loop’s called the following 



11 witnesses:  David Loop, accepted as an expert in 



horticulture; Dr. James Lieberman, accepted as an expert in 



cannabis processing, extraction, laboratory design, and 



operation commissioning and process optimization; Richard 



Rampell, CPA, accepted as an expert in accounting, financial 



analysis, and valuation; Mark Hand, CPA, accepted as an expert 



in accounting; Gregg Connor, accepted as an expert in 



transportation, distribution, dispensing, and security; 



Dr. Terril Nell, accepted as an expert in horticulture; Holley 



Moseley; Joel Stanley, CEO of CW Botanicals, accepted as an 



expert in cannabis breeding, cultivation, processing, 



extraction, and dispensing; Carla Ard, accepted as an expert in 



sales and marketing; Henry Stephen Jones, accepted as an expert 



in facilities and premises security, technological security, and 



data systems security; and Christian Bax, director of OCU.  



Loop’s Exhibits 1a, 1b, 1c, 2, 7 through 9, 17, 19, 21, 



30 through 34, 36 through 38, 40, 41, 49, 58 through 64, and 



66 were admitted into evidence. 



OCU called the following witness:  Daniel Hevia, CPA, 



accepted as an expert in accounting, auditing, financial 



forensics, peer review, generally accepted accounting standards 
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(GAAS), and auditing standards.  OCU’s Exhibits 13 through 21, 



64 through 69, 71, 72, and 75 through 77 were admitted into 



evidence.   



A Transcript of the final hearing was ordered; it was filed 



at DOAH on August 3, 2016.  By rule, parties are allowed 10 days 



after filing of the transcript at DOAH to submit proposed 



recommended orders (PROs).  Loop’s requested additional time 



(75 days) to prepare its PRO; the Department objected.  The ALJ 



allowed 30 days from the date of filing to submit PROs and 



extended the page limit to 45 pages.  Just prior to the date the 



PROs were due (which would have been September 2), the 



Department filed a Motion seeking clarification of the due date.  



Apparently, Loop’s had contacted the Department and expressed 



its understanding that the PROs were due 45 days after the 



transcript was filed at DOAH (despite the instructions given by 



the ALJ at final hearing and set forth in writing in the 



transcript).  An Order of Clarification was entered, reiterating 



the due date, September 2, 2016.  Loop’s then filed a request 



for extension of time until September 12, 2016 to file the PROs; 



the request was granted.  Each party timely submitted a PRO, and 



each was duly considered in the preparation of this Recommended 



Order.   
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FINDINGS OF FACT 



1.  In 2014, the Florida Legislature enacted the 



Compassionate Medical Cannabis Act, chapter 2014-157, Laws of 



Florida, codified in part at section 381.986, Florida Statutes 



(2014).  The Department was directed by the new law to authorize 



the establishment of one DO in each of five enumerated regions 



within the State.   



2.  The Department promulgated an application form, 



incorporated by reference in Florida Administrative Code Rule 



64-4.002, to be used by applicants seeking approval as a 



dispensing organization.  In July 2015, Loop’s filed an 



application to become the DO in the Northeast Region, consisting 



of 18 primarily rural counties.  The Loop’s application was 



comparatively reviewed with several other applications. 



3.  In November 2015, the Department notified Loop’s that 



its application had received the third-highest score during the 



comparative review.  San Felasco Nurseries, Inc. (“San 



Felasco”), received the highest score; Chestnut Hill Tree Farm, 



LLC (“Chestnut Hill”), received the second highest score.  



However, the Department notified San Felasco that its 



application was being denied on the basis of an alleged 



deficiency, leaving Chestnut Hill as the approved DO in the 



Northeast Region.  Loop’s and San Felasco each timely filed a 



petition for formal administrative hearing to challenge their 
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denials.  Chestnut Hill filed an “approved applicant” petition 



in support of the Department’s decision.  The three petitions 



were consolidated into a single case at DOAH. 



4.  The Florida Legislature, in the 2016 legislative 



session, passed House Bill 307 (CS for CS/CS/HB 307) and House 



Bill 1313, which were signed into law on March 25, 2016, as 



chapter 2016-123, Laws of Florida (referred to herein as the 



“2016 Law”).  The 2016 Law says, in pertinent part: 



Section 3.  (1)  Notwithstanding 



s. 381.986(5)(b), Florida Statutes, a 



dispensing organization that receives notice 



from the Department of Health that it is 



approved as a region’s dispensing 



organization, posts a $5 million performance 



bond in compliance with rule 64-4.002(5)(e), 



Florida Administrative Code, and expends at 



least $100,000 to fulfill its legal 



obligations as a dispensing organization; or 



any applicant that received the highest 



aggregate score through the department’s 



evaluation process, notwithstanding any 



prior determination by the department that 



the applicant failed to meet the 



requirements of s. 381.986, Florida 



Statutes, must be granted cultivation 



authorization by the department and is 



approved to operate as a dispensing 



organization for the full term of its 



original approval and all subsequent 



renewals pursuant to s. 381.986, Florida 



Statutes.  Any applicant that qualifies 



under this subsection which has not 



previously been approved as a dispensing 



organization by the department must be given 



approval as a dispensing organization by the 



department within 10 days after the 



effective date of this act, and within 



10 days after receiving such approval must 



comply with the bond requirement in rule  
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64-4.002(5)(e), Florida Administrative Code, 



and must comply with all other applicable 



requirements of chapter 64-4, Florida 



Administrative Code. 



 



(2)  If an organization that does not meet 



the criteria of subsection (1) receives a 



final determination from the Division of 



Administrative Hearings, the Department of 



Health, or a court of competent jurisdiction 



that it was entitled to be a dispensing 



organization under s. 381.986, Florida 



Statutes, and applicable rules, such 



organization and an organization that meets 



the criteria of section (1) shall both be 



dispensing organizations in the same region.  



During the operations of any dispensing 



organization that meets the criteria in this 



section the Department of Health may enforce 



rule 64-4.005, Florida Administrative Code, 



as filed on June 17, 2015.  



  



5.  The 2016 Law thus effectively approved the applications 



of Chestnut Hill and San Felasco by legislative fiat, declaring 



the Department’s preliminary agency action to be final.  Those 



two entities withdrew their petitions for formal administrative 



hearing and, upon accomplishing certain preliminary 



requirements, were to be granted licenses as DOs in the 



Northeast Region.  



6.  The petition filed by Loop’s remained as the only 



challenge to the Department’s decision vis-à-vis the Northeast 



Region DO applications, resulting in the hearing at issue in 



this Recommended Order.  (Both San Felasco and Chestnut Hill 



attempted to intervene in this action, but because the result in 



this case would have absolutely no bearing on the status of 
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their DO licenses, their petitions to intervene were denied for 



lack of standing.)  Loop’s was left to prove that its 



application should have been approved instead of one or both of 



the now-approved applicants. 



7.  It is unclear why the Department takes such an 



aggressive adversarial stance against Loop’s in this proceeding.  



Should Loop’s prove that its application should have been 



approved rather than one of the other applicants, OCU would 



issue a DO license to Loop’s.  If Loop’s fails to meet its 



burden of proof, OCU would not issue a license.  That is the 



extent of OCU’s status in this matter.  Notwithstanding, OCU 



fervently opposes approval of Loop’s as a DO in the Northeast 



Region. 



The Applicant 



8.  Loop’s was founded in 1949 as a greenhouse and was 



organized as a corporation under the laws of Florida in 1970.  



It has operated a certified nursery for well over 30 years and 



has done so pursuant to a valid Certificate of Registration 



issued by the Florida Department of Agriculture and Consumer 



Services (“DACS”) pursuant to section 581.131, Florida Statutes.  



9.  Loop’s is a Florida greenhouse pioneer, having led the 



industry in advanced cultivation practices, such as drip 



irrigation and the use of blackout shade cloths to maximize 



yield.  Today, Loop’s specializes in greenhouse-grown flowering 
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potted plants.  It has cultivated more than 400,000 plants 



annually since the early 1980s.   



10.  Loop’s is operated by a qualified nurseryman, David 



Loop.  Loop’s currently has 650,000 square feet of state-of-the-



art greenhouses.  The greenhouses are fully automated, with 



features including automatic temperature and humidity controls.  



The primary Loop’s nursery is operated in a 150,000 square foot 



greenhouse located in Jacksonville, Florida, and there is 



another 500,000 square feet of specialized greenhouses located 



in St. Johns County, Florida.  Loop’s has plenty of space 



available in which to cultivate medical marijuana, pending 



development and approval of a security system for the nursery.   



11.  Loop’s expressed its intention to use a subsidiary 



corporation or division (Loop’s Dispensaries, LLC) to operate 



the dispensing functions of its proposed project, if approved.  



This plan was in deference to the federal government’s refusal 



to recognize the legitimacy of medical marijuana and to keep the 



marijuana cultivation separate and apart from the other Loop’s 



cultivation processes.  OCU’s contention that use of the LLC 



constitutes a “material misrepresentation” in the application is 



unfounded.  Loop’s was overt and transparent concerning this 



contingency.  Further, no mention was made of this perceived 



misrepresentation in OCU’s denial letter following review of the 



Loop’s application.  
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The Application Form  



12.  The application form for applying to be a DO 



identifies a number of statutory and rule requirements which 



must be met, including three basic criteria:  a) Possess a valid 



certificate of registration issued by DACS; b) Show that the 



nursery is operated by a Florida nurseryman as described in 



section 581.011; and c) Prove continuous operation as a nursery 



for at least 30 continuous years.  Loop’s generally satisfies 



each of those criteria.  



13.  The application form is divided into four parts:  



Part I requires the applicant to provide basic information about 



itself.  Part II requires the applicant to document its 



compliance with requirements which are mandated by statute.  



Part III requires the applicant to provide OCU with information 



addressing all items listed in rule 64-4.002.  There are five 



substantive subparts in the application:  Cultivation 



(constituting 30 percent of the weighted score), Processing (30 



percent), Dispensing (15 percent), Medical Director (5 percent), 



and Financials (20 percent).  These subparts are further broken 



down into sub-subparts, and weights or percentages are assigned 



to each of those.  Part IV of the application addresses the 



application submission process, including payment of the 



application fee. 
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14.  It is clear Loop’s at least minimally meets the 



requirements set forth in the statute and rule and identified 



within the application.  It has the ability to cultivate, 



process and dispense medical marijuana (or has set forth a 



reasonable proposal for doing so in its application).  It has a 



qualified medical director.  There is, as set forth below, some 



concern about the Loop’s financial statements, but Loop’s is 



generally stable and meets minimal financial requirements.   



15.  However, Loop’s has the burden in the present case to 



show that it satisfied the requirements to such an extent that 



it, rather than Chestnut Hill or San Felasco, should have 



received the highest point total upon comparative review.
1/ 



16.  Looking at Part I of the application, Loop’s provided 



the requisite information dictated by the application form, as 



did--presumably-–the other applicants.  There appears to be no 



dispute that all three applicants sufficiently satisfied Part I.  



17.  As to Part II, Loop’s provided its DACS certification 



and submitted successful level 2 background screens for all of 



its owners and managers.  OCU suggested that some individuals 



who may be involved with the Loop’s operation, if approved, 



should have undergone level 2 background screening.  There is no 



persuasive evidence, however, that such persons were “owners or 



managers” as contemplated by statute and rule so as to be 



subject to the background screening.    
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18.  Loop’s raised a legitimate question as to whether 



competing applicant Chestnut Hill satisfied the requirement to 



have “operated for 30 continuous years as a registered nursery,” 



as required by section 381.986(5)(b)1.  Chestnut Hill was formed 



as a limited liability company in Florida on August 29, 2005.  



By law, Chestnut Hill became a corporate “person” at that time.  



See § 607.01401(19), Fla. Stat.  Thus, argues Loop’s, Chestnut 



Hill could not have operated a registered nursery for 30 years 



because it has not been in existence for 30 years.  



19.  The Department takes the position that a “nursery” may 



be certified by DACS and, even if the nursery ownership changes 



its name or corporate structure, the “nursery” will continue to 



be certified.  “Nursery” is defined in section 581.011(20) as 



“any grounds or premises” used for growing nursery stock. 



20.  A DACS letter dated August 4, 2015, addressed to 



Loop’s states:  “According to the Department’s records, your 



nursery has operated as a registered nursery since May 1, 



1963 and has a current inventory of 951,781 plants.”  A DACS 



letter to San Felasco dated July 6, 2015, states:  “According to 



the Department’s records, your nursery has operated as a 



registered nursery since October 23, 1973 and has a current 



inventory of 561,200 plants.”  DACS issued a letter dated 



August 3, 2015, to Chestnut Hill which states:  “According to 



the Department’s records, your nursery has operated as a 
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registered nursery since November 23, 1981 and has a current 



inventory of 406,337 plants.”   



21.  OCU interpreted the statutory requirement in section 



381.986(5)(b)1. to mean that if the applicant operated a 



registered nursery (rather than itself being a registered 



nursery), that would satisfy the requirement.  OCU reputedly 



relied upon the DACS certification of the nursery premises to 



deem Chestnut Hill compliant with the 30 year requirement.  



Again, no one from Chestnut Hill was called as a witness to 



explain this conundrum. 



Comparative Review 



22.  The five subparts in Part II of the application 



addressing the statutory criteria were carefully considered by 



OCU in its comparative review of the applicants.  OCU’s process 



for reviewing the applications is set forth below. 



23.  Applicants were to submit their applications and a 



$60,000 filing fee to OCU no later than July 8, 2015.  At that 



point the applications were initially reviewed for completeness 



by OCU Director Bax.  If any items or responses were missing 



from an application, Bax would send the applicant an omissions 



letter, giving the applicant an opportunity to supplement its 



application.  In the case of Loop’s, Bax noted that Loop’s had 



not provided proof of operating a registered nursery for 



30 continuous years and the financial statements provided in the 
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application had not been audited.  Loop’s timely provided the 



missing items requested by the Department.   



24.  Once the applications were deemed complete, three 



individuals evaluated and scored the applications comparatively.  



The scorers were:  Christian Bax; Patricia Nelson, a member of 



the Statewide Drug Policy Advisory Council; and Ellyn Hutson, a 



certified public accountant.  Nelson and Hutson were appointed 



by the State Surgeon General.   



25.  Instructions for scoring the applications were 



provided by the Department’s general counsel, Nicole Geary.  



Pursuant to those instructions, the scorers performed their 



comparative evaluations independently, not communicating with 



one another during the review process.  They were, however, 



allowed to make inquiries to certain experts in various areas 



within the applications outside the scorer’s knowledge or 



expertise. 



26.  The scorers each assigned scores on the various 



sections of the application and compiled the scores in a 



spreadsheet.  The three spreadsheets were then consolidated into 



a single spreadsheet and the scores were totaled.  San Felasco 



received the highest aggregate score–-3.9750; Chestnut Hill 



received the second highest score-–3.7917; and Loop’s received 



the third highest score-–3.5708.  Each applicant’s score was an 



aggregate score totaling all sections of the application.  
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Scoring higher in one section (e.g., cultivation) would not 



necessarily mean the applicant had the highest aggregate score.  



The application as a whole had to be scored higher than the 



others in order to be approved.  (See, however, ALJ Van 



Laningham’s September 8, 2016 “Informational Order on the Multi-



Criteria Evaluation, etc.,” entered in Plants of Ruskin, Inc. v. 



Dep’t. of Health, DOAH Case No. 15-7270, wherein he calls into 



question the entire process by which OCU “scored” the competing 



applications, deeming the so-called scores to actually be 



rankings and thus inconsistent with the statutory mandate.)   



27.  At final hearing, Loop’s called one of the scorers, 



Bax, to discuss his evaluation and review of the applications, 



but did not call the other two scorers.  The findings and 



conclusions reached by the other two scorers were not addressed.  



Nor were principals from the competing applicants called in 



order to compare or discuss their applications.  Thus, Loop’s 



attempted to prove that its application was superior by 



affirming the appropriateness of its own application, 



superficially presenting portions of the competing applications, 



and showing that only one of three scorers deemed its 



application superior.  That is not a legitimate or appropriate 



comparison. 



28.  As to the technical and technological ability to 



cultivate, Loop’s provided ample proof that it has that ability.  
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Loop’s will rely in part on assistance from CW Botanicals (i.e., 



the Stanley brothers), and will utilize some of that entity’s 



policies and procedures.
2/
  Although it has no experience 



cultivating cannabis, Loop’s is very skilled in cultivating 



other flowering plants.  With the help of CW Botanicals, Loop’s 



undoubtedly would be able to successfully cultivate cannabis. 



29.  It is the intention of Loop’s to cultivate the 



specific strain of medical cannabis known as “Charlotte’s Web.”  



That strain was developed by the Stanley brothers and has proven 



effective in treating many conditions, especially severe, 



intractable epilepsy.  There are many strains of medical 



marijuana, however, as evidenced by the fact that the Stanley 



brothers themselves grow hundreds of different strains.  San 



Felasco proposes to cultivate a strain known as Anovia Medical; 



Chestnut Hill plans to grow one known as Green Solutions.  Other 



than its notoriety, there was no competent evidence that 



Charlotte’s Web is superior to any other strain. 



30.  The Loop’s proposal to cultivate Charlotte’s Web is 



based entirely on an oral agreement with Ray of Hope, an entity 



which holds the rights to Charlotte’s Web in Florida.  There is 



no binding written agreement between Loop’s and Ray of Hope.  



Nothing prohibits Ray of Hope from granting other Florida 



growers the right to use that strain as well.   
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31.  The suggestion that Loop’s could comply with the 



cultivation requirement better than the other two applicants is 



purely speculative.  Loop’s pointed out that Chestnut Hill was a 



tree farm and that San Felasco dealt with outdoor plants.  Both 



are operating registered nurseries within the State, even if 



they are not currently growing marijuana.  However, each of 



those applicants presumably submitted plans for cultivating 



medical marijuana in some fashion.  No competent evidence was 



presented to infer that the proposals of Chestnut Hill and/or 



San Felasco were inferior to Loop’s, or, conversely, that the 



Loop’s proposal was superior to those applications.  



32.  Loop’s provided an expert to explain the nature of the 



Loop’s plan for securing its operations and personnel.  The plan 



was well-developed and seemed to address all of the issues 



Loop’s would face once it began cultivation.  There were, 



however, some glitches pointed out in the Loop’s plan, e.g., its 



24-hour on-site security was to be provided by a single 



individual who, presumably, would need to sleep sometimes.  But 



again, there is no evidence that the security plans proposed by 



the other two applicants are in any way inferior.  



33.  The same is true of the three applicants’ ability to 



maintain accountability of their raw materials and finished 



products.  Loop’s had a good plan for doing so, but did not 
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specifically demonstrate how its plan was superior to the 



others.   



34.  As for a reasonably located infrastructure to dispense 



the product, Loop’s reasonably showed that it had a broader 



(geographic) distribution plan than its competitors.  However, 



there is no requirement that a DO dispense its product 



statewide, only that each DO must cover its designated region, 



in this case the Northeast Region.  Thus, the fact that the 



other applicants did not propose as wide a distribution of its 



product as Loop’s is not consequential.  In the Loop’s 



application, 12 distinct dispensing sites are proposed.  Eight 



of those sites have been clearly identified, but zoning and 



other approvals have not yet been obtained.  San Felasco 



proposes six sites for dispensaries; Chestnut Hill proposes only 



one, with an option for one more.  It is clear Loop’s intends to 



distribute its product on a wider scale than San Felasco or 



Chestnut Hill, but there is no requirement for doing so.  (The 



application form does include references to such things as being 



centrally located to several populated areas and proximity to 



patient populations, but those are examples of what an applicant 



might want to show OCU.  There is no statutory mandate for those 



items).  The statutory and rule provisions relating to 



dispensing of the cannabis product does not say that ability to 



distribute more product is necessarily better.  Further, Loop’s 
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did not explain how its product would successfully compete with 



the DOs approved in the other regions around the State.  So, in 



total, Loop’s did not prove that its distribution plan was 



superior to the other applicants’ plans.  



35.  As for transportation of the product to its 



dispensaries and users, Loop’s plans to use a high-roofed van 



with a refrigerated cargo space and a lockbox or safe.  The van 



appears to be a very competent means of transporting the 



product.  San Felasco proposes the use of one armored van and 



several small Prius-model automobiles.  Chestnut Hill plans to 



use two Prius automobiles to transport its product.  Each 



applicant’s proposal seems adequate for their projected 



distribution of medical marijuana.   



36.  In the area of financial ability to maintain 



operations for two years, Loop’s cast some reasonable doubt as 



to the showing Chestnut Hill made to satisfy this requirement.  



There was no similar failing noted for San Felasco.  Loop’s own 



financial ability to operate is somewhat suspect due to the 



conditional nature of its audited financial statements. 



37.  Loop’s initially submitted a “reviewed” financial 



statement with its application.  A reviewed statement is one 



prepared internally and then reviewed by a certified public 



accountant for general correctness.  OCU asked Loop’s to submit 
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an audited financial statement instead, and Loop’s complied with 



that request.   



38.  The audited financial statement was prepared by Steven 



Hand, a self-employed CPA whose major business was doing 



business evaluations.  The Loop’s audit was the only one he had 



prepared since 1998.  Mr. Hand was familiar with Loop’s and had 



some history with the company.  He was asked, on extremely short 



notice, to prepare an audited financial statement for Loop’s.  



The amount of time he had to prepare the statement was probably 



insufficient, but he did the best he could in that time.   



39.  Mr. Hand did not do a written audit plan before 



commencing the audit although that is a requirement for a bona 



fide audit.  Mr. Hand said that he had a “plan” of sorts based 



on his conversations with Mr. Loop, but such oral discussions 



are not sufficient under GAAS to constitute a plan.  The audited 



financial statement he issued did not have the requisite 



headings required by GAAS, but the financial statement was 



generally acceptable as to content.  Again, failure to include 



the headings is a violation of GAAS, but the violation seems 



minimal in this context. 



40.  Mr. Hand could not issue an unqualified (a/k/a 



unmodified or clean) opinion regarding the Loop’s financial 



situation.  That is because he was unable to verify the 



inventory due to his having been engaged to do the work more 
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than a year after the audit period.  The verification of 



accounts receivables was done by Loop’s, not by the CPA, another 



violation of auditing guidelines.  Thus, Mr. Hand issued a 



“qualified” opinion, i.e., a much weaker opinion that those 



submitted by the competing applicants. 



41.  There is no evidence of record as to the validity or 



appropriateness of the audited financial statement submitted by 



San Felasco in its application.  Thus, no comparison of 



information contained therein can be made.     



42.  Some concerns were raised by Loop’s about Chestnut 



Hill’s finances related to the way that entity valuated its 



inventory.  Further, only the balance sheet on Chestnut Hill’s 



financials was audited; the auditor issued a disclaimer as to 



the income statement portion of the financial report.  But, 



ultimately, the auditors were able to issue a valid audited 



financial statement for the entity. 



43.  San Felasco was alleged to have a suspect financial 



ratio which could have an effect on its ability to continue 



operations for two years, as required by statute.  But no 



discreet comparison between the Loop’s financials and those of 



the competing applicants was presented at final hearing.   



44.  Loop’s has retained a qualified physician to act as 



its medical director and to supervise the DO’s activities.  
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There is no evidence the physician is better than the medical 



directors proposed by the other parties. 



45.  The evidence at final hearing was abundantly clear 



that low THC, high CDB marijuana can have enormously successful 



results in children with significant medical conditions.  The 



stories of how this drug has helped children overcome 



debilitating seizure activity were miraculous in nature.  It is 



difficult to conceive how such a beneficial medication could be 



objected to by some uninformed persons or groups.  



CONCLUSIONS OF LAW 



46.  The Division of Administrative Hearings has 



jurisdiction over the parties to and the subject matter of this 



proceeding pursuant to sections 120.569 and 120.57(1), Florida 



Statutes (2016). 



47.  Section 120.57(1)(k) states:  “All proceedings 



conducted under this subsection shall be de novo.”  The de novo 



standard has not been altered by section 381.986, or any other 



statute relating to the subject matter in this case.  Thus, 



under section 120.57(1), the final hearing at DOAH was conducted 



“to formulate final agency action, not to review action taken 



earlier and preliminarily.”  J.D. v. Fla. Dep’t of Child. & 



Fams., 114 So. 2d 1127, 1132 (Fla. 1st
 
DCA 2013), (quoting 



McDonald v. Dep’t of Banking & Fin., 346 So. 2d 569, 584 (Fla. 



1st DCA 1977)).
3/
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48.  The general rule is that the party asserting the 



affirmative of an issue has the burden of presenting evidence as 



to that issue.  Dep’t of Banking & Fin., Div. of Sec. & Investor 



Prot. v. Osborne Stern & Co., 670 So. 2d 932, 933 (Fla. 1996), 



citing Fla. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 



1st DCA 1981).  In this case, Loop’s has the burden.   



49.  According to section 120.57(1)(k), “Findings of fact 



shall be based upon a preponderance of the evidence . . . 



except as otherwise provided by statute, and shall be based 



exclusively on the evidence of record and on matters 



officially recognized.”   



50.  In the instant matter, Loop’s was required to prove, 



by a preponderance of evidence, that the Department should have 



approved its application to become a DO in the Northeast Region 



instead of approving San Felasco and/or Chestnut Hill.  The 



2016 Law specifically says that the applicant must show that “it 



was entitled to be a dispensing organization.”  That is, that 



the application as submitted to OCU was superior to all 



competing applications in the same region.  This proceeding, 



therefore, is a backward-looking, retrospective assessment of 



the applications at the time they were filed and reviewed by 



OCU.  (See Judge McArthur’s excellent description of this 



process in her May 13, 2016, Order Regarding Impact of [the 
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2016 Law], entered in McCrory’s Sunny Hill Nursery v. Dep’t. of 



Health, DOAH Case No. 15-7275.)    



51.  In this case, it must first be determined whether 



Chestnut Hill should have been comparatively reviewed with the 



other applicants due to the 30 continuous years of operation 



issue.  Although an agency’s interpretation of its own statutes 



is given deference (See Humana, Inc. v. Dep’t of Health & Rehab. 



Servs., 492 So. 2d 388 (Fla. 4th DCA 1986)), that interpretation 



cannot be contrary to the plain language of the statute.  In the 



present case, the statute at issue dictates that “the applicant 



must . . . have been operated as a registered nursery in the 



state for at least 30 continuous years.”  § 381.986(5)(b)1, Fla. 



Stat.  “Nursery” is defined as “any grounds or premises on which 



nursery stock is grown.”  § 581.011(20), Fla. Stat.  A nursery 



is not a person, corporate or otherwise; it is grounds or 



premises.  Thus, none of the corporate applicants to be a DO in 



Florida could have literally satisfied the requirement to have 



been operated as a “nursery.”  DACS also issues certificates of 



registration to stock dealers, agents, or plant brokers, each of 



which is defined as a “person” in section 581.131.  But receipt 



of a certificate of registration by a stock dealer, agent, or 



plant broker does not make that person a “nursery.”  



52.  Inasmuch as no applicant could have literally 



complied with the requirement to be a registered nursery, the 
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Department’s interpretation of the statute to allow applicants 



who operate--rather than operate as--a registered nursery for 



30 continuous years to be deemed compliant with the statutory 



requirement is accepted.  (See Chiles v. Dep’t of State, Div. 



of Elect., 711 So. 2d 151 (Fla. 1st DCA 1998.)  If Chestnut 



Hill had a letter from DACS that it had operated a nursery for 



30 continuous years, then its application should have been 



comparatively reviewed with the other applicants.
4/
  



53.  This is the first proceeding under the 2016 Law, which 



generally establishes the parameters for an applicant such as 



Loop’s to obtain approval of its initially denied application.  



Chapter 381, Florida Statutes, wherein portions of the 2016 Law 



are codified, sets forth the criteria each applicant must 



satisfy.  Those criteria, paraphrased, are: 



a) Technical and technological ability to 



cultivate and produce low-THC cannabis; 



 



b) Ability to secure the premises, 



resources, and personnel necessary to 



operate as a DO; 



 



c) Ability to maintain accountability of all 



raw materials, finished products, and any 



byproducts to prevent diversion or 



unlawful access to or possession of these 



substances; 



 



d) An infrastructure reasonably located to 



dispense low-THC cannabis to registered 



patients statewide or regionally as 



determined by the Department; 
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e) Financial ability to maintain operations 



for the duration of the 2-year approval 



cycle; 



 



f) Fingerprinting and level 2 background 



screening for all owners and managers; 



and 



 



g) Employment of a medical director who is a 



physician licensed under chapter 458 or 



chapter 459, Florida Statutes, to 



supervise the DO’s activities. 



 



54.  Those criteria are incorporated into the application 



form.  Under the present stature of this case, Loop’s is then 



required to prove, by a preponderance of evidence, that its 



application met or exceeded those criteria in ways that were, 



in the aggregate, superior to the competing applicants.   



55.  As set forth in the Findings of Fact above, Loop’s did 



not provide comparative proof that its application satisfied 



those criteria better than Chestnut Hill or San Felasco such 



that its application should have been approved.  While Loop’s 



did prove definitively that it was approvable and had a very 



good proposal, that fact alone did not establish that it was 



better than the other two applicants at issue.  Loop’s stated 



correctly in its Proposed Recommended Order that, “other than 



uncorroborated hearsay, there is no evidence in the record that 



either San Felasco or Chestnut Hill [satisfied the various 



criteria for approval].”  By the same token, there was no 



competent evidence to prove that those two applicants did not 
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satisfy the criteria, or that their proposals were qualitatively 



inferior to the Loop’s application.  It was Loop’s duty to show 



how its application was superior to the other applicants.  It 



was Loop’s duty to present whatever evidence about San Felasco 



and Chestnut Hill was necessary to make that comparison.  Loop’s 



failed to do so.  



56.  The 2016 Law refers to a “final determination from the 



Division of Administrative Hearings, the Department of Health, 



or a court of competent jurisdiction.”  Inasmuch as DOAH does 



not have final order authority in this matter, the 



recommendation below is not dispositive of the Loop’s 



application until a final order is entered by the Department.    



RECOMMENDATION 



 Based on the foregoing Findings of Fact and Conclusions 



of Law, it is 



 RECOMMENDED that a final order be entered by Respondent, 



Department of Health, Office of Compassionate Use, finding that 



Petitioner, Loop’s Nursery & Greenhouses, Inc., failed to prove 



by a preponderance of evidence that its application to become a 



distributing organization in the Northeast Region should have 



been approved, and therefore, denying Loop’s application to 



become a dispensing organization in the Northeast Region.   
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DONE AND ENTERED this 7th day of October, 2016 in 



Tallahassee, Leon County, Florida. 



S                                   



R. BRUCE MCKIBBEN 



Administrative Law Judge 



Division of Administrative Hearings 



The DeSoto Building 



1230 Apalachee Parkway 



Tallahassee, Florida  32399-3060 



(850) 488-9675 



Fax Filing (850) 921-6847 



www.doah.state.fl.us 



 



Filed with the Clerk of the 



Division of Administrative Hearings 



this 7th day of October, 2016. 



 



 



ENDNOTES 



 
1/
  This matter is unique in its stature at DOAH.  Loop’s is 



charged with proving, by comparative review, that its 



application was–-at the time OCU made its decision–-superior to 



the applications of Chestnut Hill and San Felasco.  This case is 



akin to the comparative review done by an ALJ in certificate of 



need cases, but the facts here are limited to those existing at 



the time the applications were reviewed by OCU.  However, 



neither of the competing applicants was involved in the final 



hearing (after being denied intervenor status) and all evidence 



concerning their applications was essentially uncorroborated 



hearsay.  This fact significantly impaired Loop’s ability to 



meet its burden of proof.  Loop’s might have remedied this 



problem by calling witnesses from the competing applicants, but 



that will never be known.  



 
2/
  The Stanley brothers developed the low THC, high CDB strain 



of medical marijuana known as “Charlotte’s Web.”  They have 



gained notoriety in the industry as pioneers and recognized 



experts in the cultivation of medical marijuana strains. 
 



3/
  Note, however, Judge Van Landingham’s well-reasoned 



conclusion to the contrary in Plants of Ruskin, Inc. v. Dep’t. 



of Health, DOAH Case No. 15-7270, Order Granting Ruskin’s Motion 
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in Limine, September 12, 2016.  Judge Van Laningham concludes 



that an applicant that has not been in existence for over 



30 years cannot satisfy the requirement, regardless of whether 



it holds a certificate from DACS.  



 
4/
  The Department continues to suggest that an “abuse of 



discretion” standard should be applied to the instant case.  



That argument is again rejected.  Besides, no evidence was 



presented at final hearing directed to whether OCU abused its 



discretion; the evidence addressed whether the Loop’s 



application was superior to the competing applicants. 
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will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



LOOP'S NURSERY & GREENHOUSES, 
INC., 



Petitioner, 



17 J M l - 5 P l·l I : I 5 



v. DOAH Case No.: 15-7274 



DEPARTMENT OF HEALTH, OFFICE 
OF COMPASSIONATE USE, 



Respondent. 



___________________________/ 



FINAL ORDER 



THIS MATTER came before the Department of Health ("Department") for the 



consideration of a Recommended Order and entry of a Final Order. On October 7, 2016, 



Administrative Law JudgeR. Bruce McKibben issued a Recommended Order following 



an administrative hearing. The Recommended Order is attached as Exhibit A. The 



Petitioner, Loop's Nursery and Greenhouses, Inc. ("Loop's") timely filed exceptions to 



which the Department of Health, Office of Compassionate Use ("OCU") filed responses. 



OCU timely filed exceptions to which Loop's filed responses. After review of the entire 



record, the Department makes the following findings and conclusions: 



STANDARD OF REVIEW FOR RULING ON 
EXCEPTIONS TO A RECOMMENDED ORDER 



Section 120.57(1)(k), Florida Statutes, directs that a final order shall include an 



explicit ruling on each exception, but an agency need not rule on an exception that does 



not clearly identify the disputed portion of the recommended order by page number or 











paragraph, that does not identify the legal basis for the exception, or that does not include 



appropriate and specific citations to the record. 



An agency may not reject or modify findings of fact in a recommended order unless 



the agency first determines from a review of the entire record, and states with particularity 



in the order, that the findings of fact were not based upon competent substantial evidence 



or that the proceedings on which the findings were based did not comply with essential 



requirements oflaw. See section 120.57(1)(1), Florida Statutes. 



An agency may reject or modify the conclusions of law over which the agency has 



substantive jurisdiction and interpretation of administrative rules over which the agency 



has substantive jurisdiction. See section 120.57(1)(1), Florida Statutes. When rejecting or 



modifying such conclusion of law or interpretation of administrative rule, the agency 



must state with particularity its reasons for rejecting or modifying such conclusion of law 



or interpretation of administrative rule and must make a finding that its substituted 



conclusion of law or interpretation of administrative rule is as or more reasonable than 



that which was rejected or modified. See id. 



RULING ON LOOP'S EXCEPTIONS 



Ruling on Loop's Exception No. 1 



Loop's takes exception to the finding of fact in paragraph 5 of the Recommended 



Order. The paragraph states: 



The 2016 Law thus effectively approved the applications of Chestnut 
Hill and San Felasco by legislative fiat, declaring the Department's 
preliminary agency action to be final. Those two entities withdrew their 
petitions for formal administrative hearing and, upon accomplishing 
certain preliminary requirements were to be granted licenses as DOs in the 
Northeast Region. 
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Loop's argues that this paragraph is an erroneous interpretation of chapter 2016-



123, Laws of Florida, and that there is no competent substantial evidence to support the 



finding that Chestnut Hill and San Felasco accomplished certain preliminary 



requirements. OCU argues that this paragraph is immaterial to the findings in the instant 



case. 



The ALl provides background information in this paragraph. The ALl did not 



make a finding as to what preliminary requirements were met by Chestnut Hill and San 



Felasco. The conclusion that the 2016 Law resulted in the approval of Chestnut Hill and 



San Felasco by legislative fiat is a correct interpretation of the law. 



Loop's Exception No. 1 is denied. 



Ruling on Loop's Exception No. 2 



Loop's takes exception to the Recommended Order paragraph number 15 in its 



entirety along with its accompanying endnote, labeled as a finding of fact. The paragraph 



and endnote state: 



15. However, Loop's has the burden in the present case to show that it 
satisfied the requirements to such an extent that it, rather than Chestnut 
Hill or San Felasco, should have received the highest point total upon 
comparative review. 



Endnote 1: This matter is unique in its stature at DOAH. Loop's is 
charged with proving, by comparative review, that its application was--at 
the time OCU made its decision--superior to the applications of Chestnut 
Hill and San Felasco. This case is akin to the comparative review done by 
an ALl in certificate of need cases, but the facts here are limited to those 
existing at the time the applications were reviewed by OCU. However, 
neither of the competing applicants was involved in the final hearing (after 
being denied intervenor status) and all evidence concerning their 
applications was essentially uncorroborated hearsay. This fact significantly 
impaired Loop's ability to meet its burden of proof. Loop's might have 
remedied this by calling witnesses from the competing applicants, but that 
will never be known. 
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Although labeled a finding of fact, the statements in paragraph 15, and endnote 1, 



concerning the burden of proof, are conclusions of law. 



As to paragraph 15, Loop's argues that it has the burden of presenting credible 



evidence that provides "reasonable assurances" of entitlement to a license. At that point 



OCU must present credible evidence of equivalent quality to rebut the evidence presented 



by Loop's, citing Fla. Dep't of Transportation v. J. W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 



1981). OCU has responded, arguing that the burden shifting described in J. W.C. does not 



apply under chapter 2016-123, Laws of Florida section 3(2). 



Loop's has misconstrued what the First District Court of Appeals held in J. W.C. 



Loop's reference to "reasonable assurances" is misplaced. J. W.C. involved an application 



for a permit for construction of a complex source of air pollution. According to Florida 



Administrative Code Rule 17-4.071 such a permit applicant was required to provide 



reasonable assurances that pollution standards would not be violated. The reference in 



J. W.C. to "reasonable assurances" is not a general concept relating to license applications 



and is not found in the statues and rules governing applications for approval to operate 



as a low-THC dispensing organization ("DO"). 



It is fundamental that an applicant for a license carries the ultimate burden of 



persuasion of entitlement through all proceedings. J. W.C. at 787. The ALJ was correct 



that it was Loop's burden to demonstrate by a preponderance of the evidence that it 



should have received the highest point total upon comparative review. 



Loop's exception 2 is denied. 



1 The current rule contains the same language. See Fla. Admin. Code R. 62-4.070. 
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Ruling on Loop's Exception No. 3 



Loop's takes exception to the finding of fact in paragraph 16 indicating that San 



Felasco and Chestnut Hill sufficiently provided the information requested in Part I of the 



application and there appeared to be no dispute that all three applicants sufficiently 



satisfied Part I. 



Loop's argues that there was no evidence establishing that the information in Part 



I of San Felasco and Chestnut Hill's applications was true and accurate. 



The applications were admitted into evidence. Part I of the application requested 



the applicant to provide basic information such as name and address. In review of the 



entire 12-volume transcript of the seven-day hearing, the only testimony concerning Part 



I was a brief description of the information requested. The remaining testimony 



concerned Part II and to a large extent Part III. Thus, there did not appear to be any 



dispute concerning whether all applicants provided the information requested in Part I of 



the application. There is competent substantial evidence to support the AL.J's finding. 



Loop's Exception No. 3 is denied. 



Ruling on Loop's Exception No. 4 



Loop's takes exception to the AL.J's findings in paragraphs 19, 20, 21, 51 and 52, 



explaining that the disputed portions of those paragraphs were the items that were 



underlined in Loop's exceptions. Loop's did not underline any portions of paragraphs 19-



21 and therefore did not identify the disputed portions of those paragraphs as required by 



section 120.57(1)(k), Florida Statutes. It is not necessary to rule on exceptions that do not 



clearly identify the disputed portions in the Recommended Order. See id. 



Loop's takes exception to the conclusion of law in paragraph 51 of the 



Recommended Order which states: 
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A nursery is not a person, corporate or otherwise; it is grounds or premises. 
Thus, none of the corporate applicants to be a DO in Florida could have 
literally satisfied the requirement to have been operated as a "nursery." 
DACS also issues certificates of registration to stock dealers, agents, or plant 
brokers, each of which is defined as a "person" in section 58i.13i. But 
receipt of a certificate of registration by a stock dealer, agent, or plant broker 
does not make that person a "nursery." 



Loop's takes exception to the conclusion of law m paragraph 52 of the 



Recommended Order which states: 



Inasmuch as no applicant could have literally complied with the 
requirement to be a registered nursery, the Department's interpretation of 
the statute to allow applicants who operate--rather than operate as--a 
registered nursery for 30 continuous years to be deemed compliant with the 
statutory requirement is accepted. (See Chiles v. Dep't of State. Div. of 
Elect., 711 So. 2d 151 (Fla. 1st DCA 1998). If Chestnut Hill had a letter from 
DACS that it had operated a nursery for 30 continuous years, then its 
application should have been comparatively reviewed with the other 
applicants. 



Loop's argues that Chestnut Hill did not meet the 30-year requirement because it 



became a corporate person in 2005, based on a Department of State filing showing that 



Chestnut Hill changed its corporate structure. 



The conclusions of law in paragraphs 51 and 52 concern section 38i.986, Florida 



Statutes, over which the Department has substantive jurisdiction. The ALJ was correct 



to accept the Department's determination that a certification letter from the Department 



of Agriculture and Consumer Services ("DACS") indicating that an applicant operated as 



a regi stered nursery for 30 continuous years was sufficient evidence demonstrating 



satisfaction of the 30-year statutory requirement. 



Loop's Exception No. 4 is denied. 



Ruling on Loop's Exception No. 5 



Loop's takes exception to portion of the finding of fact in paragraph 25 which 



states, "Pursuant to those instructions, the scorers performed their comparative 
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evaluations independently, not communicating with one another during the review 



process." Loop's asserts there is no competent substantial evidence to support this 



finding. 



There is competent substantial evidence to support this finding, both in the 



testimony of Christian Bax, and the memorandum to the evaluators providing 



instructions that the scorers were to conduct their comparative evaluations 



independently. 



Loop's Exception No. 5 is denied. 



Ruling on Loop's Exception No. 6 



Loop's takes exception to the finding of fact in paragraph 26 of the Recommended 



Order in its entirety, in which the ALJ describes the scoring process that was conducted 



by OCU along with the applicants' total aggregate scores. Loop's argues that no applicant 



had a score because the hearing before the ALJ is a de novo proceeding. Loop's argues 



that OCU's scoring method had no presumption of correctness and also argues that the 



scorecards from the two scorers who did not testify, Ms. Nelson and Ms. Hutson, OCU 



exhibits 16-21, were hearsay erroneously used by the ALJ to make a finding of fact. 



Loop's argument that no applicant had a score due to this being a de novo 



proceeding is inconsistent with chapter 2016-123, section 3(2), Laws of Florida, which 



states: 



If an organization that does not meet the criteria of subsection (1) 
receives a final determination from the Division of Administrative 
Hearings, the Department of Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing organization under s. 38i.986, Florida 
Statutes, and applicable rules, such organization and an organization that 
meets the criteria of subsection (1) shall both be dispensing organizations 
in the same region. 
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Loop's had the burden to show that it was entitled to be a dispensing organization 



under section 38i.986, Florida Statutes, and applicable rules. Those rules describe the 



scoring methodology and the evaluators who could conduct the scoring. See Fla. Admin. 



Code R. 64-4.002. 



The ALl's description of the OCU's scoring process is based on competent 



substantial evidence including the testimony of Christian Bax, the Director of OCU, and 



the scorecards themselves, which fall into the business record hearsay exception 



described in section 90.803(6), Florida Statutes. 



Loop's exception number 6 is denied. 



Ruling on Loop's Exception No. 7 



Loop's takes exception to the findings of fact in the following portion of paragraph 



27 of the Recommended Order which states: 



The findings and conclusions reached by the other two scorers were not 
addressed. Nor were principals from the competing applicants called in 
order to compare or discuss their applications. Thus, Loop's attempted to 
prove that its application was superior by affirming the appropriateness of 
its own application, superficially presenting portions of the competing 
applications, and showing that only one of three scorers deemed its 
application superior. This is not a legitimate or appropriate comparison. 



Loop's argues that the ALl's conclusion that "[t]his is not a legitimate or 



appropriate comparison" was a rejection of the testimony of Mr. Bax, arguing that an 



administrative law judge is not free to ignore or reject unrebutted expert testimony. 



Loop's also cites to its own expert witnesses who testified about portions of Loop's 



application compared to other two competing applicants. 



In review of the entire record, Mr. Bax was not an expert witness. The competent 



substantial evidence supports the findings of fact in this paragraph. Under Florida 



Administrative Code Rule 64-4.002(5)(a), the applications were required to be scored by 
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three evaluators, the Director of the Office of Compassionate Use (Mr. Bax), a member of 



the Drug Policy Advisory Council appointed by the State Surgeon General (Ms. Nelson), 



and a Certified Public Accountant appointed by the State Surgeon General (Ms. Hutson). 



Loop's only called one evaluator, Mr. Bax, and did not call Ms. Nelson or Ms. Hutson. 



Likewise, Loop's did not call principals from the other two applicants in order to discuss 



their applications. Loop's experts only compared limited portions of the competing 



applications with that of Loop's. 



Loop's Exception No. 7 is denied. 



Ruling on Loop's Exception No. 8 



Loop's takes exception to the finding of fact in paragraph 29 of the Recommended 



Order which states, "San Felasco proposes to cultivate a strain known as Anovia Medical; 



Chestnut Hill plans to grow one known as Green Solutions. Other than its notoriety, there 



was no competent evidence that Charlotte's Web is superior to any other strain." 



In review of the entire record, there is no competent substantial evidence that 



Anovia Medical and Green Solutions are cannabis strains. The testimony and the 



applications indicate that Novia Medical is the proposed pharmaceutical division of 



Chestnut Hill and The Green Solution is an organization partnering with San Felasco. 



Loop's takes exception to the finding of fact that "other than its notoriety, there 



was no competent evidence that Charlotte's Web is superior to any other strain." Loop's 



points to the testimony of Mr. Bax who indicated he believed Charlotte's Web was a good 



strain of cannabis and efficacious. 



There is competent substantial evidence supporting the ALl's findings. Mr. Bax 



also testified that as long as the cannabis strain met the low-THC, high-CED requirements 



of the statute, they would be considered equal. Loop's witness Joel Stanley testified that 
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other strains were effective, described Charlotte's Web as a brand and testified that 



patient response to cannabis products can be very individualized. 



Loop's Exception No. 8 is denied in part and granted in part. Paragraph 29 is 



modified to omit the reference to Anovia Medical and Green Solutions. 



Ruling on Loop's Exception No. g 



Loop's takes exception to the finding of fact in paragraph 31 of the Recommended 



Order that states, "The suggestion that Loop's could comply with the cultivation 



requirement better than the other two applicants is purely speculative." 



Loop's also takes exception to the finding of fact in paragraph 31 that states: 



Both [Chestnut Hill and San Felasco] are operating registered nurseries 
within the State, even if they are not currently growing marijuana. 
However, each of those applicants presumably submitted plans for 
cultivating medical marijuana in some fashion. No competent evidence was 
presented to infer that the proposals of Chestnut Hill and/ or San Felasco 
were inferior to Loop's, or, conversely, that the Loop's proposal was 
superior to those applications. 



Loop's argues that Mr. Bax gave Loop's a higher score than the other two 



applicants, and that Loop's presented expert testimony indicating that portions of Loop's 



application was superior to that of Chestnut Hill and San Felasco. As stated in the Ruling 



on Loop's Exception No. 7, Loop's did not make an appropriate comparison. There is 



competent substantial evidence to support the ALl's finding. 



Loop's Exception No. 9 is denied. 



Ruling on Loop's Exception No. 10 



Loop's takes exception to the findings of fact in paragraph 32 of the Recommended 



Order that states: 



There were, however, some glitches pointed out in the Loop's plan, e.g., its 
24-hour on-site security was to be provided by a single individual who, 
presumably, would need to sleep sometimes. But again, there is no evidence 
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that the security plans proposed by the other two applicants are in any way 
inferior. 



Loop's argues that expert testimony established the security proposed by Loop's 



application, including that 24-hour onsite security was a positive aspect of the Loop's 



application. In review of the entire record, there is no competent substantial evidence 



that the security plans proposed by Chestnut Hill and San Felasco were inferior to Loop's. 



Loop's Exception No. 10 is denied. 



Ruling on Loop's Exception No. 11 



Loop's takes exception to the finding of fact in paragraph 33 of the Recommended 



Order. Paragraph 33 states: 



The same is true of the three applicants' ability to maintain accountability 
of their raw materials and finished products. Loop's had a good plan for 
doing so, but did not specifically demonstrate how its plan was superior to 
the others. 



Loop's argues that it proved its ability and plan to maintain accountability of its 



raw materials and finished products, and that the specifics of how San Felasco and 



Chestnut Hill planned to account for raw materials and finished products was not 



established. 



In review of the entire record, there is competent substantial evidence supporting 



the AL.J's finding. Loop's acknowledges that it did not establish how San Felasco and how 



Chestnut Hill planned to account for raw materials and finished products. 



Loop's exception No. 11 is denied. 



Ruling on Loop's Exception No. 12 



Loop's takes exception to the findings of fact found in portions of paragraph 34 



which state: 
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However, there is no requirement that a DO dispense its product 
statewide, only that each DO must cover its designated region, in this case 
the Northeast Region. Thus, the fact that the other applicants did not 
propose as wide a distribution of its product as Loop's is not consequential. 
. . . It is clear Loop's intends to distribute its product on a wider scale than 
San Felasco or Chestnut Hill, but there is no requirement for doing so .... 
The statutory and rule provisions relating to dispensing of the cannabis 
product does not say that ability to distribute more product is necessarily 
better. Further, Loop's did not explain how its product would successfully 
compete with the DOs approved in the other regions around the State. So, 
in total, Loop's did not prove that its distribution plan was superior to the 
other applicants' plans. 



Loop's takes exception to the finding of fact in paragraph 35 that states, "Each 



applicant's proposal seems adequate for their projected distribution of medical 



marijuana." 



There is competent substantial evidence supporting the ALJ's findings of fact in 



these paragraphs and Loop's does not appear to be disputing any of the factual findings. 



Rather Loop's argues that the ALJ errored in his conclusion of law that there is no 



requirement that a DO distribute statewide. Loop's cites to section 38i.986(5)(b)4., 



Florida Statutes and Rule 64-4.002(2)(c)11. of the Florida Administrative Code and 



argues that the finding that a DO only cover its designated region is not supported by 



these laws. 



Section 381.986, Florida Statutes, is a statute over which the Department has 



substantive jurisdiction, being the agency tasked with the licensing and regulation oflow-



THC cannabis and medical marijuana DOs. The law provides for the establishment of 



five DOs to ensure reasonable statewide accessibility and availability, "one in each of the 



following regions: northwest Florida, northeast Florida, central Florida, southeast Florida 



and southwest Florida." Section 38i.986(5)(b), Florida Statutes. Section 



38i.986(5)(b)4., Florida Statutes, requires each applicant to demonstrate "[a]n 
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infrastructure reasonably located to dispense low-THC cannabis to registered patients 



statewide or regionally as determined by the department." (Emphasis added). 



Florida Administrative Code Rule 64-4.002(2)(c)11. requires the applicant to 



describe the methods proposed for dispensing the low-THC derivative products and does 



not require the applicant to dispense statewide. 



Neither the statute nor the rule indicate that it is preferable to dispense statewide. 



The ALJ's conclusion is correct that a DO must provide a plan to cover the patients in its 



region and may, but is not required to, dispense statewide. 



Loop's Exception No. 12 is denied. 



Ruling on Loop's Exception No. 13 



Loop's takes exception to findings of fact in paragraphs 36, 37 and 38-43 related 



to Loop's financial statements. In its exceptions, Loop's indicated that the disputed 



portions were those portions underlined in Loop's exceptions. Loop's did not underline 



any portion of paragraph 37 and therefore did not clearly identify the disputed portion of 



that paragraph as required by section 120.57(1)(k), Florida Statutes. 



Loop's takes exception to the sentence in paragraph 36 which states, "Loop's own 



financial ability to operate is somewhat suspect due to the conditional nature of its 



audited financial statements." There is competent substantial evidence to support the 



ALJ's finding, specifically the testimony of Mr. Hand who conducted the audit and who 



issued a qualified opinion because he was unable to count inventory, a substantial portion 



of Loop's assets. 



Loop's takes exception to the sentence in paragraph 38 which states, "The amount 



of time [Steven Hand] had to prepare the statement was probably insufficient, but he did 



the best he could in that time." There is competent substantial evidence to support the 
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ALl's finding. All three CPAs who testified commented on the short timeframe for the 



audit. Mr. Hand testified that completing the audit in approximately a week was "very, 



very quick for an audit." Mr. Rampell testified that Mr. Hand did not have a lot of time 



to conduct the audit. Mr. Hevia testified that the audit was "doomed from the beginning" 



due to the limited time. 



Loop's takes exception to the sentence in paragraph 39 which states, "The audited 



financial statement he issued did not have the requisite headings required by [Generally 



Accepted Auditing Standards]." There is competent substantial evidence to support the 



ALl's finding. All three CPA's who testified indicated that the Generally Accepted 



Auditing Standards ("GAAS") required that the audit report have headings. 



Loop's takes exception to the sentence in paragraph 40 which states, "The 



verification of accounts receivable was done by Loop's, not by the CPA, another violation 



of auditing guidelines. Thus, Mr. Hand issued a 'qualified' opinion, i.e., a much weaker 



opinion than those submitted by the competing applicants." There is competent 



substantial evidence to support the ALl's finding. Mr. Hand testified that Loop's sent out 



the letters to verify accounts receivable. The GAAS standards and the testimony of Mr. 



Hevia indicated that the CPA must send out the verification requests. All three CPA 



experts testified as to the hierarchy of audit opinions. 



Loop's takes exception to the finding of fact in paragraph 41 stating, "There is no 



evidence of record as to the validity or appropriateness of the audited financial statement 



submitted by San Felasco in its application. Thus, no comparison of information 



contained therein can be made." There is competent substantial evidence to support the 



ALl's finding. Although Loop's presented witnesses who compared limited aspects of the 



applications, Loop's did not compare all aspects of the applications. 
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Loop's takes exception to the finding of fact in paragraph 42 stating, "But, 



ultimately, the auditors were able to issue a valid audited financial statement for 



[Chestnut Hill]." Loop's disputes this portion of paragraph 42, but does not include any 



appropriate and specific citations to the record as required by Section 120.57(1)(k), 



Florida Statutes. 



Loop's takes exception to the finding of fact in paragraph 43 stating, "But no 



discreet comparison between Loop's financials and those of the competing applicants was 



presented at final hearing." Loop's argues that the ALJ disregarded competent 



substantial evidence to reach this conclusion. As stated above, the comparisons were 



limited in scope. It is solely within the prerogative of the ALJ as the finder of fact to weigh 



the evidence and judge the credibility of witnesses. See Strickland v. A & M University, 



799 So. 2d 276, 278 (Fla. 1st DCA 2001). 



Loop's Exception No. 13 is denied. 



Ruling on Loop's Exception No. 14 



Loop's takes exception to the conclusion of law in paragraph 53 of the 



Recommended Order which states, "This is the first proceeding under the 2016 Law, 



which generally establishes the parameters for an applicant such as Loop's to obtain 



approval of its initially denied application." Loop's argues that the law passed in 2014 



established the original criteria for approving DO applications. 



Although the 2014 law, codified in section 38i.986, Florida Statutes, established 



the original criteria applicants were required to meet, the 2016 law, chapter 2016-123, 



Laws of Florida, established the parameters for approving an applicant that was seeking 



reversal of the OCU's initial decision to deny the application. 



Loop's Exception No. 14 is denied. 
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Ruling on Loop's Exception No. 15 



Loop's takes exception to the conclusion of law in paragraph 55 of the 



Recommended Order which states: 



As set forth in the Findings of Fact above, Loop's did not provide 
comparative proof that its application satisfied those criteria better than 
Chestnut Hill or San Felasco such that its application should have been 
approved . .. . By the same token, there was no competent evidence to prove 
that those two applicants did not satisfy the criteria, or that their 
applications were qualitatively inferior to the Loop's application. It was 
Loop's duty to show how its application was superior to the other applicants. 
It was Loop's duty to present whatever evidence about San Felasco and 
Chestnut Hill was necessary to make that comparison. Loop's failed to do 
so. 



Loop's argues that it presented competent substantial evidence that its application 



was superior and argued that the ALJ was not free to disregard or reject expert testimony. 



The ALJ was correct that Loop's had the burden to demonstrate that its application 



was superior to that of San Felasco and Chestnut Hill in accordance with section 38i.986, 



Florida Statutes, and the applicable rules, specifically Chapter 64-4 of the Florida 



Administrative Code. Loop's failed to meet its burden. 



Loop's Exception No. 15 is denied. 



RULING ON OCU'S EXCEPTIONS 



Ruling on OCU's Exception No. 1 



The Department takes exception to the finding of fact in paragraph 7 which states, 



"It is unclear why the Department takes such an aggressive adversarial stance against 



Loop's in this proceeding." OCU argues that this comment is not a finding of fact or 



conclusion oflaw, but a gratuitous comment on OCU's litigation posture. 



The statement concerning the litigation posture is not a finding of fact based on 



competent substantial evidence related to Loop's application. 
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OCU's Exception No. 1 is granted and the sentence about the OCU's litigation 



posture is omitted. 



Ruling on OCU's Exception No. 2 



OCU takes exception to the finding of fact in paragraph 11 of the Recommended 



Order which states: 



Loop's expressed its intention to use a subsidiary corporation or division 
(Loop's Dispensaries, LLC) to operate the dispensing functions of its 
proposed project, if approved. . . . OCU's contention that use of the LLC 
constitutes a 'material misrepresentation' in the application is unfounded. 
Loop's was overt and transparent in this contingency. Further, no mention 
was made of this perceived misrepresentation in OCU's denial letter 
following review of the Loop's application. 



In review of the entire record, there is no competence substantial evidence to 



support the statement that "Loop's was overt and transparent in this contingency." Loop's 



application identified Loop's Dispensaries as a division of Loop's Nursery, Inc. The 



application also included an organizational chart describing the management of this 



division. The testimony of David Loop indicated that rather than a division, Loop's 



Dispensaries LLC, would actually be a separate entity with equity owners that had not 



been revealed in the application. There is no evidence indicating that this information 



was provided to OCU prior to this proceeding. 



Likewise, there is no evidence establishing that OCU was aware of Loop's intent to 



use a separate company for dispensing when OCU issued its denial letter to Loop's. 



The remaining portions of paragraph 11 are supported by competent substantial 



evidence, specifically the testimony of David Loop. 



OCU's Exception No. 2 is granted in part and denied in part. Paragraph 11 is 



modified to omit the sentence "Loop's was overt and transparent in this contingency" and 



the last sentence is modified to state, "No mention was made of this perceived 
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misrepresentation in OCU's denial letter following review of the Loop's application as 



OCUhad no knowledge that Loop's intended Loop's Dispensaries to be a separate entity." 



Ruling on OCU's Exception No. 3 



OCU takes exception to the statement in paragraph 12 of the Recommended Order 



which outlines the three basic statutory criteria which must be met by a DO. OCU argues 



that this information is derived from the application form, incorporated by Florida 



Administrative Code Rule 64-4.002, and that the statement is actually a conclusion oflaw 



over which the Department has substantive jurisdiction. 



OCU argues that the ALJ's statement "a) Possess a valid certificate of registration 



issued by DACS" should be modified to read "a) Possess a valid certificate of registration 



issued by DACS that is issued for the cultivation of more than 400,000 plants." OCU 



argues that the ALJ's statement "c) Prove continuous operation as a nursery for at least 



30 continuous years" should be modified to read "Prove continuous operation as a 



registered nursery in Florida for at least 30 continuous years." 



The ALJ has merely recited the law which is appropriate as a finding of fact; 



however, OCU is correct that the recitation is not entirely accurate and complete. 



Although referenced in the application form, these requirements are more completely 



described in section 38i.986(5)(b)i., Florida Statutes. 



OCU's Exception No. 3 is granted and paragraph 12 is modified to accurately reflect 



the language in the statute as follows: 



The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. 
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Ruling on OCU's Exception No. 4 



OCU takes exception to the statement in paragraph 13 of the Recommended Order 



which states that "[t]hese subparts are further broken down in sub-subparts and weights 



or percentages are assigned to each of those." OCU argues that Florida Administrative 



Code Rule 64-4.002 and the application form only divide the subparts of Cultivation, 



Processing and Dispensing into sub-subparts to which a weight or percentage is assigned. 



Although OCU is technically correct that only the Cultivation, Processing and 



Dispensing portions of the application are further broken down into sub-subparts to 



which a weight is assigned, the ALJ does not make any conclusion of law that modifies 



the scoring percentages. Rather, the ALJ's statement is more appropriately construed as 



a generalized statement which accurately applies to the Cultivation, Processing and 



Dispensing portions which account for 75% of the application score. As a generalized 



statement, rather than a detailed description, there is competent substantial evidence to 



support the finding. 



OCU's Exception No. 4 is denied. 



Ruling on OCU's Exception No. 5 



OCU takes exception to the finding of fact in paragraph 14 indicating that Loop's 



met the minimum requirements to be a DO and that Loop's is generally stable and meets 



minimal financial requirements. OCU argues that Loop's did not establish that all its 



owners and managers passed a level 2 background check and that Loop's failed to meet 



the financial requirements. 



In review of the entire record, there is competent substantial evidence to support 



the ALJ's finding. Although OCU provided testimony that brought into question whether 
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Loop's met these statutory requirements, Loop's also brought forward testimony and 



evidence in support of the finding that Loop's met the minimum requirements. It is solely 



within the prerogative of the ALI as the finder of fact to weigh the evidence and judge the 



credibility of witnesses. See Strickland, 799 So. 2d at 278. 



OCU's Exception No. 5 is denied. 



Ruling on OCU's Exception No. 6 



OCU takes exception to the statement in paragraph 15, endnote 1 that states, "This 



case is akin to the comparative review done by an ALl in certificate of need cases." OCU 



argues that no evidence was presented indicating how a comparative review was done in 



a certificate of need case. 



In review of the entire record, there is no evidence presented concerning certificate 



of need cases; therefore, there is no competent substantial evidence to support this 



finding. 



OCU also takes exception to the statement in paragraph 15, endnote 1 indicating 



that "all the evidence concerning [San Felasco and Chestnut Hill's] applications was 



essentially uncorroborated hearsay." OCU argues that Mr. Bax, testified concerning the 



applications and his testimony is not uncorroborated hearsay. 



If the ALI's statement in the footnote is intended to be a conclusion of law, the 



Department does not have substantive jurisdiction over evidentiary rulings found by an 



ALI during a hearing. See Barfield v. Dep't of Health, 805 So. 2d 1008, 1012 (Fla. 1st 



DCA 2001). Because the Department does not have substantive jurisdiction over the rules 



of evidence, this conclusion of law cannot be modified in this Final Order; however, OCU 



is correct. The applications are records of regularly conducted business activity, a hearsay 



exception under section 90.803(6), Florida Statutes. Applications that form the basis for 
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the Department's licensing determinations, and about which Mr. Bax testified, are not 



uncorroborated hearsay. OCU's exception is denied only because the Department does 



not have the authority to reverse the ALl's erroneous conclusion. See Barfield at 1013. 



OCU's Exception No. 6 is granted and paragraph 15, endnote 1 is modified to omit 



the statement "This case is akin to the comparative review done by an ALI in certificate 



of need cases." 



Ruling on OCU's Exception No. 7 



OCU takes exception to the portion of paragraph 17 which states: 



OCU suggested that some individuals who may be involved with the Loop's 
operation, if approved, should have undergone level 2 background 
screening. There is no persuasive evidence, however, that such persons 
were 'owners or managers' as contemplated by the statute and rule. 



OCU also takes exception to the finding in paragraph 14 which states, "It is clear 



Loop's at least minimally meets the requirements set forth in the statute and rule and 



identified within the application." 



With regard to paragraph 17, OCU correctly argues that section 38i.986(5)(b)6., 



Florida Statutes, required each applicant to demonstrate that all of its owners and 



managers had been fingerprinted and successfully passed a level 2 background screening. 



OCU also correctly argues that the definition of manager, under the Rule 64-4.001(13) of 



the Florida Administrative Code is a conclusion of law over which the Department has 



substantive jurisdiction. OCU argues that the evidence presented at the hearing indicated 



that Mr. Stanley and the owners of Ray of Hope 4 Florida were managers as defined by 



the rule and were subject to the background screening requirement. Because Loop's did 



not have all of its owners and managers submit to the required background screening, 
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OCU argues, OCU takes exception to the ALl's finding in paragraph 14 that Loop's at least 



minimally met the requirements set forth in the statute and rule. 



The ALJ's findings in both paragraphs 17and14 appear to mix both findings of fact 



and conclusions of law; however, it is unclear as to which facts the ALJ has based his 



finding concerning owners and managers. There was competent substantial evidence 



presented through David Loop's testimony that Mr. Loop was in charge of Loop's Nursery, 



Inc. There was also testimony from both Mr. Loop and Joel Stanley that Loop's had a 



licensing agreement with the Stanley Brothers/CWB Holdings, Inc. that permitted 



Loop's, if licensed, to cultivate and process the Charlotte's Web brand of low-THC 



cannabis, on the condition Loop's complied with the Stanley Brothers/CWB Holdings' 



standard operating procedures. 



Rule 64-4.001(13) of the Florida Administrative Code defines manager as "[a]ny 



person with the authority to exercise operational direction or management of the 



Dispensing Organization or the authority to supervise any employee of the Dispensing 



Organization." Thus, a person who has been given the authority to institute operational 



procedures, modify operational procedures or require compliance with operational 



procedures is exercising operational direction and is a manager under the rule. Such a 



person must be fingerprinted and successfully pass a level 2 background screening. 



It is within the purview of the ALl to judge the credibility of the witnesses. 



However, there was no express factual finding on the question whether or not Stanley 



Brothers/CWB Holdings' had the authority to exercise operational direction or 



management of the Dispensing Organization or the authority to supervise any employee 



of the Dispensing Organization. Therefore, OCU's exception to any factual finding is 



denied, as there was no express factual finding. The exception is granted to the extent 
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that the ALJ is implying any different definition of manager than that which is described 



in Florida Administrative Code Rule 64-4.001(13), as interpreted by the Department. 



OCU's Exception No. 7 is denied in part and granted in part only to the extent that 



the ALJ implies a conclusion oflaw contrary to the definition of manager being any person 



with the authority to exercise operational direction or management of the DO or the 



authority to supervise any employee of the DO. 



Ruling on OCU's Exception No. 8 



OCU takes exception to the finding of fact in paragraph 21 which states "OCU 



interpreted the statutory requirement in section 38i.986(5)(b)i. to mean that if the 



applicant operated a registered nursery (rather than itself being a registered nursery), 



that would satisfy the requirement .. . . " 



OCU argues that there is no competent substantial evidence to support that the 



AL.J's statement is an accurate reflection of the OCU's interpretation of the statute. In 



review of the entire record, the only reference to the OCU's interpretation is testimony 



indicating that OCU interpreted section 38i.986(5)(b)i., Florida Statutes, to mean if the 



applicant "operated as a registered nursery" that was registered by DACS for at least 30 



continuous years. Section 38i.986(5)(b)l., Florida Statutes, also states "operated as a 



registered nursery." 



OCU's Exception No. 8 is granted and paragraph 21 is modified to state "operated 



as a registered nursery" as opposed to "operated a registered nursery." 



Ruling on OCU's Exception No. 9 



OCU takes exception to the finding of fact in paragraph 23 that "applicants were to 



submit their applications and a $60,000 filing fee .... " OCU argues that the filing fee, as 



set forth in Florida Administrative Code Rule 64-4.002(1) is $60,036. 
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OCU also takes exception to the finding of fact in paragraph 23 stating: 



In the case of Loop's, Bax noted that Loop's had not provided proof 
of operating a registered nursery for 30 continuous years and the financial 
statements provided in the application had not been audited. Loop's timely 
provided the missing items requested by the Department. 



OCU argues that the statement should be modified to comport with section 



38i.985(5)(b)i., Florida Statutes, and state "proof of operating as a registered nursery" 



and should also state "had not been audited in accordance with Generally Accepted 



Auditing Standards CGAAS) by a Certified Public Accountant, licensed pursuant to 



chapter 473, Florida Statutes." 



OCU also takes exception to the statement that Loop's timely provided the missing 



items, arguing that the competent substantial evidence indicated that the financial 



statements were not audited in accordance with GAAS. 



OCU is correct that Florida Administrative Code Rule 64-4.002(1) does state 



$60,036, section 38i.985(5)(b)l., Florida Statutes, does state "as a registered nursery," 



and that Florida Administrative Code Rule 64-4.001(6) defines certified financials as 



financial statements that have been audited in accordance with GAAS. The ALJ's 



statements, however, are generalized references to the fee and requirements under the 



statutes and rules. The lack of exact accuracy in these statements does not change the 



statutes or rules in question and the context of the findings indicate the ALl intended 



"audited" to mean financial statements audited in accordance with GAAS. 



There is competent substantial evidence in the testimony of Christian Bax that 



Loop's provided the missing items and Loop's application was considered complete and 



was substantively reviewed. Whether the audited statements were actually in compliance 
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with GAAS was one of the disputed issues in this matter to which the ALT made further 



findings. 



OCU's Exception No. 9 is denied. 



Ruling on OCU's Exception No. 10 



OCU takes exception to the finding of fact in paragraph 26 that the evaluators 



"compiled the scores in a spreadsheet" arguing there was no competent substantial 



evidence that the evaluators or scorers compiled the scores in a spreadsheet, rather that 



the Department's Torrece Porter compiled the scores in a spreadsheet. 



In review of the entire record, there is no competent substantial evidence that 



indicates the three scorers compiled the scores in a spreadsheet, but rather that 



Department employee Torrece Porter compiled the separate scores into a spreadsheet. 



OCU also takes exception to the statement in paragraph 26 referencing ALJ Van 



Laningham's Informational Order entered in a separate DOAH proceeding involving DO 



applicants. OCU argues that there is no competent substantial evidence supporting the 



statement and that the referenced Informational Order is not a legally recognized order 



or binding in any way. OCU also takes exception to the ALJ's reference in paragraph 47, 



endnote 3, to an Order Granting Ruskin's Motion in Limine entered by ALT Van 



Laningham in a separate DOAH proceeding. OCU argues that there is no legal basis for 



referencing ALT Van Laningham's orders that made findings contrary to that of this ALT. 



OCU is correct that the orders entered by ALl Van Laningham do not have any 



precedential value. The fact that the ALl referenced these orders with different opinions 



does not add any precedential value to the orders. 
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OCU's exception is granted in part and denied in part. The statement in paragraph 



26 is corrected to indicate that Department employee Torrece Porter compiled the 



separate scores in a spreadsheet. 



Ruling on OCU's Exception No. 11 



OCU takes exception to the finding of fact in paragraph 27 that "[t]he findings and 



conclusions reached by the other two scorers were not addressed." OCU argues that the 



competent substantial evidence indicates that the other two scorecards were admitted 



into evidence and addressed by OCU's representative Christian Bax. OCU argues that the 



statement is more accurate to say that the "findings and conclusions reached by the other 



two scorers were not addressed by Loop's" 



Mr. Bax did address the other two scorecards in the manner of authentication and 



compilation into the final score, but not as to the evaluator's specific findings and 



conclusions. 



The OCU's Exception No. 11 is denied. 



Ruling on OCU's Exception No. 12 



OCU takes exception to the finding of fact in paragraph 29 that "San Felasco 



proposed to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow one 



known as Green Solutions." OCU argues that there is no competent substantial evidence 



to support the statement which is factually incorrect based on the evidence presented. 



OCU's Exception No. 12 is granted and paragraph 29 is modified as stated in the 



Ruling on Loop's Exception No. 8. 



Ruling on OCU's Exception No. 13 



OCU takes exception to the finding of fact in paragraph 36 that "(i]n the area of 



financial ability Loop's cast some reasonable doubt as to the showing Chestnut Hill made 
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to satisfy this requirement." OCU also takes exception to the finding of fact in paragraph 



42 which states: "Only the balance sheet on Chestnut Hill's financials was audited; the 



auditor issued a disclaimer as to the income statement portion of the financial report . .. " 



to the extent that the finding implies that Chestnut Hill lacked the ability to maintain 



operations for the duration of the two-year approval cycle. OCU argues that the ability to 



maintain operations for the duration of the two-year cycle is a matter of opinion and an 



ultimate conclusion within the Department's purview. OCU also argued that the term 



"reasonable doubt" has no meaning in this proceeding. 



OCU also takes exception to the finding in paragraph 36 that "Loop's own financial 



ability to operate is somewhat suspect due to the conditional nature of its audited 



financial statements" to the extent that the finding limits the reasons Loop's ability to 



maintain operations for the duration of the two-year approval cycle is suspect. OCU 



argues that Loop's ability to meet the statutory requirement of demonstrating financial 



ability was missing and that Loop's application was unreliable. 



OCU is reading into paragraph 36 implied findings that are simply not there. The 



ALl's statements, taken at face value, are simply statements about the evidence 



presented, although the ALJ made a poor choice in using the term "reasonable doubt" 



which is clearly not intended as a burden of proof in this context. 



Because the Department finds that paragraph 42 does not contain a conclusion of 



law or finding of fact, OCU's Exception No. 13 is denied. 



Ruling on OCU's Exception No. 14 



OCU takes exception to the finding of fact in paragraph 37 stating that OCU "asked 



Loop's to submit an audited financial statement ... , and Loop's complied with that 



request." OCU also takes exception to the finding of fact in paragraph 39 which states 
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that "Loop's financial statement was generally acceptable as to content. Again, failure to 



include the headings is a violation of GAAS, but the violation seems minimal in this 



context." 



First, OCU argues that the statement in paragraph 37 should be modified to 



indicate that OCU notified Loop's that it failed to submit a financial statement audited in 



accordance with GAAS by a Certified Public Accountant. The context of the ALJ' s finding, 



however, indicates that the ALJ's reference to "audited" financial statement is meant as a 



financial statement audited by a CPA in accordance with GAAS. 



Second, OCU argues that the competent substantial evidence demonstrated that 



Loop's finances were not audited in accordance with GAAS. 



Third, OCU argues that the competent substantial evidence indicates that no 



matter how minimal a violation may appear, a violation of GAAS is still a violation. 



There is competent substantial evidence to support the ALJ's finding. Testimony 



was elicited from three expert CPA's, two of which considered the violation minimal and 



one which did not. It is solely within the prerogative of the ALJ as the finder of fact to 



weigh the evidence and judge the credibility of witnesses. See Strickland, 799 So. 2d at 



278. 



OCU's Exception No. 14 is denied. 



Ruling on OCU's Exception No. 15 



OCU takes exception to the finding in paragraph 45 that "[i]t is difficult to conceive 



how such a beneficial medication could be objected to by some uninformed persons or 



groups." OCU argues that there is no competent substantial evidence supporting this 



finding of fact and the finding reflects sentiment of statewide policy and argues that the 
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Division of Administrative Hearings cannot write in a Recommended Order policy for the 



legislature that is not found in the statute. 



First, as to competent substantial evidence, there was testimony presented 



reflecting how low-THC cannabis has been effective for some children with severe 



intractable seizures and that the medication can be difficult to obtain due to its illegality 



on the federal level. Thus, there was competent substantial evidence presented that the 



medication is beneficial and is objected to by some. 



Second, the fact that the ALl expressed an opinion finding it difficult to conceive 



that some persons or groups would object to the use of low-THC cannabis does not have 



the effect of setting policy. It is merely dicta, if even that, and does not have any impact 



on this matter or on the legislature's authority. 



The OCU's Exception No. 15 is denied. 



Ruling on OCU's Exception No. 16 



OCU takes exception to the conclusion oflaw in paragraph 47 which states: 



The de novo standard has not been altered by section 38i.986, or any other 
statute relating to the subject matter in this case. Thus, under section 
120.57(1), the final hearing at DOAH was conducted "to formulate final 
agency action, not to review action taken earlier and preliminarily." J.D. v. 
Fla. Dep't of Child. & Fams., 114 So. 2d 1127, 1132 (Fla. 1st DCA 2013), 
(quoting McDonald v. Dep't of Banking & Fin., 346 So. 2d 569, 584 (Fla. 1st 
DCA 1977)). 



OCU also takes exception to the conclusion of law in paragraph 52, endnote 4 



which states: 



The Department continues to suggest that an "abuse of discretion" standard 
should be applied to the instant case. That argument is again rejected. 
Besides, no evidence was presented at final hearing directed to whether 
OCU abused its discretion; the evidence addressed whether the Loop's 
application was superior to the competing applicants. 
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OCU argues that under the standard set forth in chapter 2016-123, section 3(2), 



Laws of Florida, over which the Department has substantive jurisdiction, Loop's bore the 



burden of proving by a preponderance of the evidence that it, rather than San Felasco and 



Chestnut Hill, was entitled to approval by OCU when it reviewed and compared the 



applications to be the Northeast Region's DO under section 38i.986, Florida Statutes, and 



the applicable rules. OCU also argues that the legislature granted the Department broad 



discretion in implementing section 38i.986(5)(b ), Florida Statutes, and that the AP A does 



not compromise the Department's discretion. See McDonald v. Dep't of Banking & Fin., 



346 So. 2d 569, 577 (Fla. ist DCA 1977). OCU asserts that the Department's discretion is 



paramount when dealing with facts that are increasingly a matter of opinion and infused 



with policy considerations. See McDonald at 579. OCU asserts that the laws governing 



this matter require a de novo review that is a backward-looking, retrospective review to 



determine if the Department abused its discretion. 



To the extent that OCU is arguing that the ALl must use an abuse of discretion 



standard, the exception is denied. The ALJ was correct that the standard of review was 



backward looking in nature, but remained a de novo review, to determine whether or not 



Loop's "was entitled to be a dispensing organization under s. 381.986, Florida Statutes, 



and applicable rules." Chapter 2016-123, section 3(2), Laws of Florida. The nature of this 



de novo review inherently incorporated the scoring methodology employed by the 



department. 



To the extent that the ALJ failed to give deference to that scoring methodology, the 



scorecards and the fact that the scoring must be conducted by three very specific 



evaluators, OCU's exception is granted. Not only does the Department have substantive 



jurisdiction over Florida Administrative Code Chapter 64-4, the rules have the force of 
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law and are incorporated into chapter 2016-123, section 3(2), Laws of Florida. No 



contrary scoring method can be used. 



Chapter 2016-123, section 3(2), Laws of Florida, states: 



If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
reg10n. 



(Emphasis added). 



The applicable rules are those found in Florida Administrative Code Chapter 64-4 



and must be followed in determining whether Loop's was entitled to be a DO. Those rules 



include the following requirements: 



The Department was required to substantively review, evaluate, and score 



applications using the Scorecard for Low-THC Cannabis Dispensing Organization 



Selection incorporated into the rule. See Fla. Admin. Code R. 64-4.002(5)(a). 



Specific percentages of the score were required to be allocated to the various parts 



and subparts of the application. See Application for Low-THC Cannabis Dispensing 



Organization Approval incorporated in Fla. Admin. Code R. 64-4.002. 



The rules required the Department's substantive review to be completed by three 



reviewers: the Director of the Office of Compassionate Use, a member of the Drug Policy 



Advisory Council appointed by the State Surgeon General, and a Certified Public 



Accountant appointed by the State Surgeon General. See Fla. Admin. Code R. 64-



4.002(5)(a). 



Scorecards from each reviewer were required to be combined to generate an 



aggregate score for each application. The applicant with the highest aggregate score in 
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each dispensing region shall be selected as the region's DO. See Fla. Admin. Code R. 64-



4.002(5)(b). 



OCU's Exception No. 16 is denied to the extent that it suggests an abuse of 



discretion review in this matter and granted to the extent that the ALJ was required to 



give deference to the scoring conducted in the manner required by Florida Administrative 



Code Rule 64-4.002. 



Ruling on OCU's Exception No. 17 



OCU takes exception to the conclusion of law in paragraph 53 that the statutory 



criteria to receive a DO license include "[f]ingerprinting and level 2 background screening 



for all owners and managers." The Department argues that to be accurate, the sentence 



should read "[f]ingerprinting and successfu1ly passing a level 2 background screening for 



all owners and managers." 



The statement in section 381.986(5)(b)6., Florida Statutes, is "[t]hat all owners 



and managers have been fingerprinted and have successfully passed a level 2 background 



screening pursuant to s. 435.04." The conclusion of law should be modified to more 



accurately reflect the statutory language. 



The OCU's Exception No. 17 is granted. 



Ruling on OCU's Exception No. 18 



OCU takes exception to the finding in paragraph 55 that "Loop's did prove 



definitively that it was approvable" arguing that the finding is contrary to the competent 



substantial evidence indicating that Loop's failed to meet the statutory requirements 



related to financial ability, related to all owners and managers successfully passing a 



background check and that Loop's failed to disclose that the dispensing organization was 



a separate and distinct entity than the applicant Loop's Nursery, Inc. 
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In review of the entire record, there is competent substantial evidence to support 



the ALJ's finding that Loop's application was approvable but that Loop's did not prove 



that its application was better than that of San Felasco or Chestnut Hill and therefore did 



not meet the burden of showing that it, rather than San Felasco or Chestnut Hill, should 



have been chosen as the dispensing organization for the Northeast Region. 



The OCU's Exception No. 18 is denied. 



FINDINGS OF FACT 



1. The findings of fact set forth in paragraphs 1-6, 8-10, 13, 14, 15 (excluding 



endnote 1), 16-20, 22-28, and 30-45 of the Recommended Order, attached as Exhibit A, 



are adopted and incorporated by reference in this Final Order. The remaining paragraphs 



are adopted as modified in this Final Order. 



2. Paragraph 7 is modified to omit the sentence, "It is unclear why the 



Department takes such an aggressive adversarial stance against Loop's in this 



proceeding." The remainder of the paragraph is adopted and incorporated by reference. 



3. Paragraph 11 is modified to omit the sentence, "Loop's was overt and 



transparent in this contingency" and the final sentence is modified to state, "No mention 



was made of this perceived misrepresentation in OCU's denial letter following review of 



the Loop's application as OCU had no knowledge that Loop's intended Loop's 



Dispensaries to be a separate entity." The remainder of the paragraph is adopted and 



incorporated by reference. 



4. Paragraph 12 is modified to read: 



12. The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
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nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. Loop's 
generally satisfies each of these criteria. 



5. The finding of fact in paragraph 15, endnote 1 is modified to omit the 



statement "This case is akin to the comparative review done by an ALJ in certificate of 



need cases." 



6. Paragraph 21 is modified to state "operated as a registered nursery" as 



opposed to "operated a registered nursery." 



7. Paragraph 26 is modified to state that the Department employee Torrece 



Porter compiled the scores in a spreadsheet. 



8. The finding of fact in paragraph 29 is modified to omit the sentence: "San 



Felasco plans to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow 



one known as Green Solutions." 



CONCLUSIONS OF LAW 



9. The conclusions of law set forth in paragraphs 46, 48-51, 52 (excluding 



endnote 4), and 54-56 of the Recommended Order are adopted and incorporated by 



reference in this Final Order. The remaining paragraphs are adopted as modified in this 



Final Order . 



10. Any implied conclusion of law from paragraphs 14 and 17 concerning the 



definition of "manager" is modified to mean "any person with the authority to exercise 



operational direction or management of the DO or the authority to supervise any 



employee of the DO." 



11. Paragraphs 47 and 52, endnote 4 are modified to reject any implied 



conclusion of law that no deference should be given to the scoring methodology required 



by Florida Administrative Code Rule 64-4.002. 
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12. Subsection (f) in paragraph 53 is modified to state "[f]ingerprinting and 



successfully passing a level 2 background screening for all owners and managers." 



ORDER 



Based on the foregoing, the Recommendation of the Administrative Law Judge is 



adopted in this Final Order. It is ordered that Loop's application to become a dispensing 



organization oflow-THC cannabis in the Northeast Region is denied. 



DONE AND ORDERED in Tallahassee, Leon County, Florida this ~ day of 



January 2017. 



Copies furnished to: 



Jon C. Moyle, Esq. 
Karen Ann Putnal, Esq. 
Robert A. Weiss, Esq. 
Moyle Law Firm 
118 N. Gadsden Street 
Tallahassee, Florida 32301 



Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



Nichole Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 



Jay Patrick Reynolds, Esq. 



Ceiest~MD, i°1PH 
Surgeon General & Secretary 
Florida Department of Health 



35 











Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Shannon Revels, Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 



R. Bruce McKibben 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 



sent by electronic mail and regular U.S. mail and/ or by inter-office mail to each of the 



above-named persons this ~ay of January 2017. 



Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 



NOTICE OF RIGHT TO JUDICIAL REVIEW 



A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 17 .JAN I I PH 4: f 3 
DEPARTMENT OF HEALTH ) rFICE OF TI;E c:_ : ;·.: 



LOOP'S NURSERY AND GREENHOUSES, 
INC., 



Petitioner, 
v. DOAH Case No. 16-002614 



DEP AR TlvfENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 



Respondent. 
I 



------------------------------~ 



LOOP'S NURSERY & GREENHOUSES, INC. 
NOTICE OF APPEAL OF FINAL ADMINISTRATIVE ORDER 



NOTICE IS HEREBY GIVEN that Loop's Nursery & Greenhouses, Inc. 



("Loop's") appeals to the Florida District Court of Appeal for the First District the 



attached final order of the State of Florida, Department of Health rendered on 



January 5, 2017, in the above-styled matter. A copy ofthe final order being 



appealed is attached hereto as Attachment "A." 



DATED TillS 11th day of January, 2017. 



1 hii'IISY:ce11ifY that thls.ls a true and ccmMl-vl 
from the ol'llclal ftle of the Clerk. Stat8 of~ 



Oeptttrnent of Health 



lsiGarv V. Perko 
Gary V. Perko (FBN 855898} 
Mohamnia·d 0. Jazil (FBN 72556) 



·:.- HOPPING GREEN & SAMS, P.A~ . · 
Post Office Box 6526 
Ta1Iahassee, FL 32314 
(850) 222-7500 I (850) 224-8551 (fax) 



-and-











Jon C. Moyle (FBN 727016) 
THE MOYLE LAW FIRM, P.A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 
(850) 681-3823 I (850) 681-8788 (fax) 



COUNSEL FOR LOOP'S NURSERY 
& GREENHOUSES, INC. 



CERTIFICATE OF SERVICE 



I certify that a true and correct copy of the foregoing has been furnished by 
electronic mail to the following on this 11th day of January, 2017: 



Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, Florida 32301 
elombard@vlplaw.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 



Nichole Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tai lahassee, Florida 32399-1 703 
nicole.geary@floridahealth.gov 



Jay Patrick Reynolds, Esq. 
Surgeon General & Secretary 
Florida Department of Health 
Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
patrick.reynolds@flhealth.gov 



Isl Garv V Perko 
Attorney 
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RECOMMENDED ORDER OF DISMISSAL 



 



This case is before the undersigned on the motion to dismiss 



(Motion) by Respondent the Department of Health (Respondent or 



Department), filed on April 25, 2016.  The Motion asserts that as 



a matter of law, Petitioner McCrory’s Sunny Hill Nursery, LLC 



(Petitioner or McCrory’s) is not entitled to the relief it seeks 



by its Petition for Formal Administrative Proceedings (Petition) 



that gave rise to this proceeding.  McCrory’s filed a written 



response and request for oral argument on May 2, 2016, and a 



notice of supplemental authority on May 3, 2016.  A telephonic 



hearing was conducted on May 23, 2016, to hear argument on the 



Motion. 



Having carefully considered the parties’ filings and the 



arguments presented at hearing, the undersigned is persuaded that 



as a matter of law, McCrory’s is not entitled to the relief it 



EXHIBIT "A-4"
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seeks.  Since the factual allegations in the Petition 



affirmatively demonstrate the legal insufficiency of Petitioner’s 



claim, no amendment could cure this deficiency.  Accordingly, the 



Motion should be granted with prejudice, and issuance of a 



Recommended Order of Dismissal is appropriate. 



APPEARANCES 



For Petitioner:  David C. Ashburn, Esquire 



                 Lorence Jon Bielby, Esquire 



                 Greenberg Traurig, P.A. 



                 101 East College Avenue 



                 Post Office Drawer 1838 



                 Tallahassee, Florida  32302 



 



For Respondent:  W. Robert Vezina, III, Esquire 



                      Eduardo S. Lombard, Esquire 



                      Megan Reynolds, Esquire 



                      Vezina, Lawrence and Piscitelli, P.A. 



                      413 East Park Avenue 



                      Tallahassee, Florida  32301 



 



PRELIMINARY STATEMENT 



In 2015, pursuant to section 381.986, Florida Statutes 



(2014) (the Compassionate Use of Low-THC Cannabis Act), and 



implementing rules, McCrory’s was one of several applicants 



seeking approval to become the single dispensing organization 



(DO) of low-THC cannabis in the central Florida region.  The 



Department evaluated the central region applications, which were 



assigned scores pursuant to the Department’s process set forth in 



its rules.  The Department determined that another applicant, 



Knox Nursery, Inc. (Knox), achieved the highest aggregate score, 



and therefore, should be approved as the single DO for the 
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central region.  Other central region applicants, including 



McCrory’s, were notified that their applications were not 



approved because they did not achieve the highest aggregate score 



in the central region, and therefore, were not determined to be 



the best for that region.  Several initially denied applicants, 



including McCrory’s, timely filed petitions for administrative 



hearings to contest the Department’s initial decisions to approve 



Knox’s application and deny their applications. 



The central region cases were assigned to the undersigned 



and were consolidated.  The McCrory’s petition (McCrory’s I) was 



assigned DOAH Case No. 15-7275 and remains pending. 



 Before a final hearing was held in the consolidated central 



region cases, chapter 2016-123, Laws of Florida, was enacted and 



took effect immediately on becoming law, on March 25, 2016.  The 



new law amended section 381.986, and also adopted provisions that 



did not amend the statute, but gave rise to the Petition filed by 



McCrory’s at issue here (McCrory’s II). 



 McCrory’s filed its Petition with the Department on April 5, 



2016.  The Department referred the matter to the Division of 



Administrative Hearings (DOAH) on April 8, 2016, when it was 



assigned to the undersigned as a related case to DOAH Case 



No. 15-7275, and by Order issued on April 18, 2016, was 



consolidated with the other consolidated central region cases.  



By virtue of the recommendation made herein on the Motion, it is 
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appropriate to sever McCrory’s II from the other consolidated 



central region cases that include McCrory’s I.  



FINDINGS OF FACT BASED ON PETITION 



The material facts alleged in the Petition are accepted as 



true for purposes of ruling on the Motion and are summarized 



here: 



 1.  The Department was directed by section 381.986 to 



authorize the establishment of five DOs statewide, one each in 



five different regions. 



 2.  The Department promulgated an application form, 



incorporated by reference in Florida Administrative Code Rule  



64-4.002, to be used by applicants seeking approval as one of the 



five regional DOs. 



3.  The Department conducted its application review process 



pursuant to rule 64-4.002(5), which provides for three reviewers 



to independently review and score each application using a 



scorecard form that is incorporated by reference. 



 4.  Pursuant to rule 64-4.002(5)(b), “[s]corecards from each 



reviewer will be combined to generate an aggregate score for each 



application.  The Applicant with the highest aggregate score in 



each dispensing region shall be selected as the region’s 



Dispensing Organization.” 
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5.  McCrory’s timely submitted an application to become the 



DO in the central Florida region, as did a number of others, 



including Knox. 



6.  According to McCrory’s, the scorecards completed by the 



Department’s reviewers for the central region applications reveal 



“clearly erroneously assigned scores, and scores that were 



assigned in an arbitrary and capricious manner.” 



(Petition at 4). 



 7.  According to McCrory’s, “[c]orrection of the clearly 



erroneous scoring errors would result in McCrory’s being the 



highest scoring Applicant in the Central Region, and [the 



Department] would have been required to select McCrory’s as the 



DO for the Central Region.”  (Petition at 4). 



 8.  McCrory’s seeks a formal evidentiary hearing to prove 



its allegations of scoring errors because by doing so, McCrory’s 



contends it would thereby be entitled to be a central region DO 



by legislative decree. 



 9.  The Petition is predicated on section 3, subsection (1) 



of the new law, which provides: 



Notwithstanding s. 381.986(5)(b), Florida 



Statutes, a dispensing organization that 



receives notice from the Department of Health 



that it is approved as a region’s dispensing 



organization, posts a $5 million performance 



bond in compliance with rule 64-4.002(5)(e), 



Florida Administrative Code, meets the 



requirements of and requests cultivation 



authorization pursuant to rule 64-4.005(2), 
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Florida Administrative Code, and expends at 



least $100,000 to fulfill its legal 



obligations as a dispensing organization; or 



any applicant that received the highest 



aggregate score through the department’s 



evaluation process, notwithstanding any prior 



determination by the department that the 



applicant failed to meet the requirements of 



s. 381.986, Florida Statutes, must be granted 



cultivation authorization by the department 



and is approved to operate as a dispensing 



organization for the full term of its 



original approval and all subsequent renewals 



pursuant to s. 381.986, Florida Statutes.  



Any applicant that qualifies under this 



subsection which has not previously been 



approved as a dispensing organization by the 



department must be given approval as a 



dispensing organization by the department 



within 10 days after the effective date of 



this act, and within 10 days after receiving 



such approval must comply with the bond 



requirement in rule 64-4.002(5)(e), Florida 



Administrative Code, and must comply with all 



other applicable requirements of chapter 64-



4, Florida Administrative Code.  (emphasis 



added). 



 



The Petition asserts that McCrory’s would, if allowed to prove 



its allegations of scoring errors, achieve the status described 



in the emphasized language following the semi-colon.
1/
 



 10.  The language McCrory’s seeks to invoke identifies 



attributes of an applicant in a two-part description.  The first 



part of the description is “any applicant that received the 



highest aggregate score through the department’s evaluation 



process.”  The second part of the description is 



“[n]otwithstanding any prior determination by the department that 
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the applicant failed to meet the requirements of s. 381.986, 



Florida Statutes.” 



11.  McCrory’s has not alleged that it was an applicant that 



received the highest aggregate score through the Department’s 



evaluation process, nor has McCrory’s alleged that the Department 



previously determined that McCrory’s failed to meet the 



requirements of section 381.986, Florida Statutes. 



12.  Instead, McCrory’s admits by its allegations that it 



was not the applicant that received the highest aggregate score 



among the central region DO applicants, through the Department’s 



evaluation process.  McCrory’s instead alleges that its 



application did not receive the highest aggregate score because 



of scoring errors characterized as clearly erroneous or arbitrary 



and capricious.  McCrory’s can only allege that correction of the 



scoring errors “would result in McCrory’s being the highest 



scoring Applicant in the central region.”
2/
 



13.  McCrory’s also cannot allege that it meets the second 



part of the two-part description after the semi-colon.  McCrory’s 



acknowledges by its allegations that its application was denied 



because it did not receive the highest aggregate score in the 



central region, not because it did not satisfy one of the 



statutory requirements. 
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CONCLUSIONS OF LAW 



14.  The Division of Administrative Hearings has 



jurisdiction over the subject matter and the parties, pursuant to 



sections 120.569 and 120.57(1), Florida Statutes (2015). 



15.  The Department has moved to dismiss the Petition on the 



grounds that the factual allegations are legally insufficient for 



the relief requested. 



16.  In ruling on the Motion, consideration of factual 



matters has been limited to the four corners of the Petition, and 



the allegations are accepted as true.  See St. Francis Parkside 



Lodge v. Dep’t of Health & Rehab. Servs., 486 So. 2d 32, 34 (Fla. 



1st DCA 1986). 



17.  As an applicant for DO approval in the central region 



whose application was initially denied by the Department, 



McCrory’s was entitled to file a petition for an administrative 



hearing to contest the denial of its application.  However, 



McCrory’s already has pending in McCrory’s I, DOAH Case  



No. 15-7275, its petition for an administrative hearing to 



contest the Department’s denial of its DO application. 



18.  McCrory’s II, the second McCrory’s petition challenging 



the denial of the same DO application, seeks to take advantage of 



a legislative provision for more automatic DO approval than 



through litigation in which McCrory’s will have the opportunity 



to try to prove that the McCrory’s application should have been 
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approved instead of denied.  However, the legislative provision 



that McCrory’s is attempting to invoke does not fit.  It requires 



a two-part status that McCrory’s does not have and cannot claim. 



19.  Taken together, the two-part description of an 



applicant entitled to the legislatively mandated approval 



requires (1) an applicant that received the highest aggregate 



score in the Department’s initial review and scoring process, but 



(2) was determined by the Department to not be entitled to 



approval, despite the applicant’s highest aggregate score, 



because of a failure to meet one or more of the statutory 



requirements.  The two parts of the description are linked 



grammatically, by virtue of the use of “any applicant” in the 



first part and “the applicant” in the second part to refer back 



to an applicant meeting the description in the first part. 



20.  The original 2014 law contemplated approval of five DOs 



by January 1, 2015.  Instead, it was not until well after that 



date before the Department had established the process by which 



the five DOs would be approved (through rulemaking, challenges, 



more rulemaking, and more challenges); then the Department had to 



carry out the application submission and evaluation process; and 



then, once the Department made its decisions, those decisions had 



to be conveyed with the requisite “clear points of entry” to 



allow applicants to challenge the Department’s decisions in de 



novo administrative hearings.  Instead of seeds in the ground in 
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the beginning of 2015, the 2016 Legislature was confronted with 



the prospect of protracted administrative litigation before the 



five regional DOs would be finally approved. 



21.  Considered in this context, the point of section 3, 



subsection (1), of the new law seems clear:  the Legislature 



wanted to accelerate what had become a long, drawn-out process, 



by legislatively approving the applicants selected by the 



Department as the best in each region, and setting them free from 



protracted litigation to go forth and start growing the product.  



The language before the semi-colon gives legislative approval to 



the initially approved applicants that had taken certain steps in 



reliance on that initial approval--Knox, in the central region.  



While generally, under the Department’s rules, the initially 



approved applicant would be the applicant that received the 



highest aggregate score, the language after the semi-colon 



addresses the circumstance in which an applicant that received 



the highest aggregate score did not end up being the initially 



approved applicant, because of a determination by the Department 



that the highest-scoring applicant did not meet statutory 



requirements.  In that instance, the highest-scoring applicant 



would have been disqualified, and the initially approved 



applicant would have been the next-highest scorer. 



22.  The Department asserts that the circumstance addressed 



by the language after the semi-colon applies to one region--the 
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northeast region--and one applicant--San Felasco Nurseries, Inc. 



(San Felasco).  Indeed, the supplemental authority filed by 



McCrory’s bears out the Department’s contention.  See San Felasco 



Nurseries Inc., et al., v. Dep’t of Health, et al., DOAH Case 



Nos. 15-7268, 15-7274, and 15-7276, Order Granting Dismissal of 



Parties and Amendment of Remaining Petition, May 2, 2016 (filed 



by McCrory’s as supplemental authority).
3/
  The Order, issued by 



Administrative Law Judge Bruce McKibben, recites as undisputed 



background: 



Applications were submitted to the Department 



and, in November 2015, the Department issued 



its decision as to which of the applicants in 



the Northeast region should be approved.  



Based upon its review of the criteria, the 



Department assigned the following aggregate 



scores to those applicants:  San Felasco--



3.9750 points; Chestnut--3.7917 points; and 



Loop’s--3.5708 points.  However, due to the 



Department’s determination that San Felasco’s 



application did not “meet the requirements of 



s. 381.986 [Florida Statutes],” the 



Department initially approved the application 



of Chestnut. 



 



Order at 2.  By operation of section 3, subsection (1) of the new 



law, Judge McKibben determined that Chestnut’s application was 



legislatively approved under the language before the semi-colon, 



and San Felasco’s application was legislatively approved by the 



language after the semi-colon.  Accordingly, Judge McKibben 



dismissed Chestnut’s petition filed to support the Department’s 



initial decision to approve its application, as well as San 
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Felasco’s petition challenging the denial of its application, 



because those two petitioners had become finally approved DOs.  



 23.  Prior to the 2016 legislative session, Judge McKibben 



presided over a hearing brought to contest the Department’s prior 



determination that San Felasco’s application had to be 



disqualified because one of the statutory requirements was not 



met.  In particular, the Department had determined that Daniel 



Banks, identified in San Felasco’s application as a prospective 



manager, had not passed his level 2 background screening.  See  



§ 381.986(5)(b)6., Fla. Stat. (2014) (requiring that a DO 



applicant demonstrate that “all owners and managers have been 



fingerprinted and have successfully passed a level 2 background 



screening pursuant to s. 435.04”). 



 24.  Prior to the passage of the bills that became the new 



law, Judge McKibben issued his Recommended Order in Banks v. 



Department of Health, DOAH Case No. 15-7267 (Fla. DOAH Feb. 26, 



2016), in which he concluded that Daniel Banks did not commit a 



disqualifying event that would cause him to not pass his level 2 



background screening.  Judge McKibben recommended that the 



Department enter a final order determining that Mr. Banks did not 



have a disqualifying event in his level 2 background screening.
4/ 



 25.  A legislature that was aware of the administrative 



proceedings involving DO applications (as may be presumed when 



interpreting statutes, and as is confirmed by reference to the 
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legislative history)
5/
 could have been persuaded by the 



circumstances known at that time that San Felasco’s application 



was wrongly disqualified, as had been determined by Judge 



McKibben.  A legislature aware of Judge McKibben’s Recommended 



Order could well have decided that while crafting law to 



legislatively approve the applicants initially approved by the 



Department, it should also legislatively approve San Felasco on 



the rationale that San Felasco would have been the initially 



approved applicant but for the erroneous disqualification. 



26.  San Felasco meets the two-part description after the 



semi-colon in section 3, subsection (1) of the new law.  It is an 



applicant that received the highest aggregate score through the 



Department’s evaluation process, but instead of being approved, 



was denied because of a prior determination by the Department 



that San Felasco did not meet one of the statutory requirements. 



McCrory’s does not dispute that San Felasco meets both parts of 



the two-part description following the semi-colon. 



27.  On the face of the Petition, however, McCrory’s has 



demonstrated that it was not (and could not allege that it was) 



the applicant that received the highest aggregate score through 



the Department’s evaluation process.  And McCrory’s was not, and 



cannot allege that it was, the applicant that received the 



highest aggregate score in the central region, but that was 
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denied because of a prior Department determination that McCrory’s 



failed to satisfy the statutory requirements. 



28.  McCrory’s argues that it would be unreasonable to 



interpret “received the highest aggregate score” literally to 



require that the applicant invoking this provision be one that 



actually came out of the Department’s evaluation process having 



received the highest aggregate score.  McCrory’s also argues that 



it would be unreasonable to interpret the second part of the two-



part test as actually requiring a prior determination by the 



Department that the statutory requirements were not satisfied.  



But that is what the two-part description says.  While McCrory’s 



may wish the legislation had said something different, it is 



hardly unreasonable to conclude that the law means exactly what 



it says. 



29.  McCrory’s argues that an applicant can satisfy the 



first part of the test--that it “received the highest aggregate 



score through the Department’s evaluation process”--if the 



applicant alleges, and subsequently proves in an administrative 



hearing, that scoring errors were made by the Department’s 



evaluators, and if those errors are corrected, then the applicant 



will become the applicant with the highest aggregate score.  Such 



a reading of the statute not only distorts the language used by 



the Legislature, but it eviscerates any distinction between the 



clause conferring legislative approval on any applicant meeting 
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the two-part description that McCrory’s seeks to invoke, and the 



alternative option in subsection (2), which McCrory’s calls the 



“litigation option.” 



30.  While section 3, subsection (1) provides for 



legislative approval of the initially approved applicants, plus 



any San-Felasco-like applicants that received the highest 



aggregate score but were disqualified, section 3, subsection (2) 



of the new law keeps alive the “litigation option” for denied 



applicants who have not yet had their hearings.  Section 3, 



subsection (2) affords an avenue for a denied applicant to become 



an approved DO by proving that the applicant “was entitled” to be 



a DO under the statute and applicable rules.  The whole point of 



the clause conferring legislative approval is that those 



qualifying under subsection (1) do not have to go the litigation 



route to prove that they should have received the highest 



aggregate score and would have received the highest aggregate 



score but for scoring errors. 



31.  McCrory’s contends that its allegations of scoring 



errors are different, somehow.  The undersigned understands the 



McCrory’s argument to highlight how close its aggregate score was 



to the highest aggregate score achieved by Knox, and that in its 



view, the scoring errors that would make all the difference are 



very clearly erroneous and highly arbitrary and capricious.  



These are distinctions of degree that make no difference to the 
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viability of the McCrory’s II claim.  No matter how egregious 



McCrory’s claims the scoring errors were, no matter how minute 



the correction that McCrory’s contends it can prove should be 



made for it to leapfrog over Knox and become the highest 



aggregate scorer, the remedy available to McCrory’s is the 



litigation option, not the automatic legislative approval option.  



The Petition’s allegations that the Department’s initial decision 



to deny McCrory’s application was erroneous, arbitrary, 



capricious, and/or unreasonable, for reasons large or small, and 



that a proper evaluation of McCrory’s application will result in 



a determination that its application was the one that should have 



been approved, are viable allegations to pursue the litigation 



option, but they are not viable to invoke automatic DO approval 



under subsection (1). 



32.  The so-called litigation option, in section 3, 



subsection (2) of the new law, provides in pertinent part: 



If an organization that does not meet the 



criteria of subsection (1) receives a final 



determination from the Division of 



Administrative Hearings, the Department of 



Health, or a court of competent jurisdiction 



that it was entitled to be a dispensing 



organization under s. 381.986, Florida 



Statutes, and applicable rules, such 



organization and an organization that meets 



the criteria of subsection (1) shall both be 



dispensing organizations in the same region. 



 



 33.  McCrory’s has availed itself of the litigation option, 



which is pending as McCrory’s I.  That proceeding is the one in 
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which McCrory’s has the opportunity to prove that it was entitled 



to be the central region’s DO instead of Knox, because its 



application was the best for the region, not Knox’s as the 



Department determined through its evaluation process. 



34.  Finally, McCrory’s argues that DOAH should avoid an 



unconstitutional interpretation of the law.  McCrory’s argues 



that if the Department is correct that the portion of subsection 



(1) invoked by McCrory’s applies to one applicant and one 



applicant only--San Felasco--then it would be an unconstitutional 



special law. 



35.  It is unnecessary to determine whether San Felasco is 



the only applicant that meets both parts of the two-part 



description following the semi-colon in subsection (1).  It is 



only necessary to conclude that McCrory’s does not, and cannot, 



meet either part of the two-part description it seeks to invoke 



in an effort to avail itself of automatic DO approval by 



legislative decree.  That San Felasco does meet the two-part test 



as interpreted in accordance with its clear terms lends credence 



to the interpretation as a reasonable one.  The McCrory’s 



suggestion that the literal interpretation of this provision may 



prove to mean that the provision would not withstand 



constitutional scrutiny may be so, or may not be so, but in 



either event cannot transform the language chosen by the 



Legislature into different language that would fit McCrory’s.  
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DOAH is neither a court nor the Legislature; just as DOAH lacks 



the authority to address the constitutional question McCrory’s 



injects, so too DOAH lacks the authority to rewrite legislation.     



36.  Accepting the factual allegations in the Petition as 



true, McCrory’s is not entitled to the automatic DO approval it 



seeks in this proceeding, and the Petition should be dismissed. 



37.  Since it conclusively appears from the face of the 



Petition that the legal insufficiency of McCrory’s claim cannot 



be cured, the dismissal should be with prejudice.  See  



§ 120.569(2)(c), Fla. Stat. (“Dismissal of a petition shall, at 



least once, be without prejudice to petitioner’s filing a timely 



amended petition curing the defect, unless it conclusively 



appears from the face of the petition that the defect cannot be 



cured.”). 



RECOMMENDATION 



Based on the foregoing Findings of Fact and Conclusions of 



Law, it is RECOMMENDED that the Department of Health enter a 



final order dismissing the Petition for Formal Administrative 



Proceedings filed by Petitioner McCrory’s Sunny Hill Nurseries, 



LLC, with prejudice. 
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DONE AND ENTERED this 3rd day of June, 2016, in Tallahassee, 



Leon County, Florida. 



S                                   



ELIZABETH W. MCARTHUR 



Administrative Law Judge 



Division of Administrative Hearings 



The DeSoto Building 



1230 Apalachee Parkway 



Tallahassee, Florida  32399-3060 



(850) 488-9675 



Fax Filing (850) 921-6847 



www.doah.state.fl.us 



 



Filed with the Clerk of the 



Division of Administrative Hearings 



this 3rd day of June, 2016. 



 



 



ENDNOTES 



 
1/
  McCrory’s does not contend that it is entitled to legislative 



approval as a DO approved by the Department, as described in the 



language preceding the semi-colon in subsection (1).  In its 



response opposing the Motion, McCrory’s acknowledges that the 



language preceding the semi-colon applies to Knox, which is the 



central region DO applicant that was initially approved by the 



Department, and now finally approved by legislative decree by 



virtue of the language before the semi-colon in subsection (1). 



  
2/
  Instead, as McCrory’s concedes in its response in opposition 



to the Motion, “The scoring error resulted in the Department 



erroneously awarding the highest score to Knox.”  Thus, the only 



applicant that received the highest aggregate score through the 



Department’s evaluation process is Knox. 



 
3/
  The Order filed by McCrory’s as supplemental authority was 



subsequently amended, but only to clarify that jurisdiction was 



being relinquished to the Department on those petitions for which 



there was no longer a factual dispute for determination.  See 



Amended Order Granting Dismissal of Parties, Relinquishing 



Jurisdiction, and Amendment of Remaining Petition, May 10, 2016. 
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4/
  By Final Order rendered May 2, 2016, after the new law was 



already in effect, the Department “invalidated and voided” its 



prior determination that Daniel Banks failed his level 2 



background screening--the determination that caused San Felasco’s 



application to be disqualified.  The Department resolved the 



issue by different means than in the Recommended Order, by 



concluding that Mr. Banks was not a manager required to undergo 



background screening, but the result is the same:  the 



Department’s prior determination that San Felasco’s application 



was disqualified no longer stands. 



 
5/
  It is not necessary to rely on legislative history to 



interpret section 3, subsection (1) of the new law, because the 



language, at least insofar as relevant to resolving the issue 



presented in this case, is clear.  The point made here is that 



the plain meaning makes sense when considered in context of the 



sequence of events since the original law was adopted.  



Nonetheless, if it were necessary to resort to legislative 



history, which has been filed in the consolidated cases including 



McCrory’s I, and which has, until now, also included McCrory’s 



II, the legislative history would further buttress the plain 



meaning of the new law as described herein. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 



 



All parties have the right to submit written exceptions within 



15 days from the date of this Recommended Order.  Any exceptions 



to this Recommended Order should be filed with the agency that 



will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 416 JU~J 2 7 P'' I . c) It jJ 1 • '.) 



MCCRORY'S SUNNY HILL NURSERY, 
LLC, 



Petitioner, 



vs. 



DEPARTMENT OF HEALTH, 



Respondent. ____________________________; 



FINAL ORDER 



DOH Case No. 2016-0091 
DOAH Case No. 16-1934 



THIS MATTER is before the Department of Health for consideration of a 



Recommended Order and entry of a Final Order. On June 3, 2016, Administrative Law 



Judge Elizabeth McArthur issued a Recommended Order in this case which 



recommended that the Department of Health enter a Final Order dismissing the 



Petition for Formal Administrative Proceedings filed by Petitioner McCrory's Sunny Hill 



Nurseries, LLC, with prejudice. The Recommended Order is adopted and incorporated 



by reference as Exhibit A. 



In addition, the Recommended Order advised both parties that they may file 



exceptions to the findings of fact and/ or conclusions of law contained in the 



Recommended Order with the Department of Health, Agency Clerk, within fifteen (15) 



days of the filing of the Recommended Order. Neither party timely filed exceptions. 











Based on the foregoing, it is ORDERED: 



The Petition for Formal Administrative Proceedings filed by Petitioner McCrory's 



Sunny Hill, LLC, is dismissed with prejudice. This proceeding is closed. 



DONE AND ORDERED this 



County, Florida. 



Copies furnished to: 



David C. Ashburn, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 



William Robert Vezina, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



Megan Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



2 



day of June, 2016, in Tallahassee, Leon 



By: --"=--=.L-~~~~~~~~~ 
Alexis Lambert 
Chief of Staff 



Lorence Jon Bielby, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 



Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



Elizabeth W. McArthur 
Administrative Law Judge 
Division of Admin. Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 











CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 



sent by electronic mail and regular U.S. mail and/or by inter-office mail to each of the 



above-named persons this ~?µ..day of June 2016. 



Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 



NOTICE OF RIGHT TO JUDICIAL REVIEW 



A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 
DNISION OF ADMINISTRATNE HEARINGS 



ALPHA FOLIAGE, INC. 



Petitioner, 



vs. 



DEPARTMENT OF HEALTH, 



Respondent, 



and 



GEORGE HACKNEY, INC., 
d/b/a HACKNEY NURSERY, 



Intervenor. 



--------------------~/ 



Case No. 15-7279 



STIPULATION OF VOLUNTARY DISMISSAL WITH PREJUDICE 



Petitioner Alpha Foliage, Inc., files the following Stipulated Dismissal with Prejudice and 



says: 



The parties to this proceeding have agreed that Petitioner's Petition is hereby dismissed 



with prejudice, with each party bearing its own fees and costs. 



RESPECTFULLY SUBMITTED thi~ day of March, 2016. 
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Cvnthia@penningtonlaw .com 
BRIAN A. NEWMAN (FBN 004758) 
Brian@penningtonlaw.com 
PENNINGTON, P .A. 
215 South Momoe Street, 2nd Floor 
Tallahassee, Florida 32301 
Telephone: (850) 222-3533 
Facsimile: (850) 222-2126 



Attorneys for Petitioner, Alpha Foliage, Inc. 
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CERTIFICATE OF SERVICE 



I certify that a true copy of the foregoing was furnished on this Jd. day of Marc~ 2016 
by electronic mail to: 



Eduardo S. Lombard 
W. Robert Vezina III 
Megan S. Reynolds 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 
Attorneys for Department of Health 
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David K. Miller 
M. Stephen Turner 
Broad and Cassel 
215 S. Monroe Street, Suite 400 
Tallahassee, FL 32301 
dmiller@broadandcassel.com 
stumer@broadandcassel.com 



Attorneys for George Hackney, Inc. d/b!a 
Hackney Nursery 
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     Petitioner, 
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DEPARTMENT OF HEALTH, 



 



     Respondent. 



_______________________________/ 



 



 



 



 



Case No. 15-1694RP 



 



 



FINAL ORDER 



Pursuant to notice, a formal administrative hearing was 



held in this case on April 23 and 24, 2015, in Tallahassee, 



Florida, before W. David Watkins, Administrative Law Judge of 



the Division of Administrative Hearings.  



APPEARANCES 
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 Charles Moure, Esquire 



 Hilary Keeling, Esquire 



 Harris Moure, PLLC 
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 W. Robert Vezina, Esquire 



 Eduardo S. Lombard, Esquire 



 Megan S. Reynolds, Esquire 



 Vezina, Lawrence and Piscitelli, P.A. 



 413 East Park Avenue 



 Tallahassee, Florida  32301 
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STATEMENT OF THE ISSUES 



This is a rule challenge brought pursuant to section 



120.56, Florida Statutes,
1/
 to the Proposed Rules of the 



Department of Health (“Department” or “DOH”) 64-4.001, 64-4.002, 



64-4.004, and 64-4.005 (the “Proposed Rules”).  The main issue 



in this case is whether the Proposed Rules are an invalid 



exercise of delegated legislative authority in that the Proposed 



Rules enlarge, modify, or contravene the specific provisions of 



law implemented, section 381.986, Florida Statutes; are vague; 



and/or are arbitrary and capricious.  Petitioner also argues 



that the Proposed Rules impose regulatory costs that could be 



addressed by the adoption of a less costly alternative.  



Finally, Petitioner asserts that the Department materially 



failed to follow the applicable rulemaking procedures and 



requirements in its promulgation of the Proposed Rules. 



PRELIMINARY STATEMENT 



On March 24, 2015, Petitioner Baywood Nurseries Co., Inc. 



(Baywood), and former Petitioner Master Growers, P.A., 



challenged proposed rules 64-4.001, 64-4.002, 64-4.004, 64-



4.005, and 64-4.009.  On the Department’s motion, Master Growers 



was dismissed for lack of standing prior to the final hearing.
2/
  



As noticed, the final hearing was held on April 23 and 24, 



2015, in Tallahassee, Florida.  At the hearing, Joint Exhibits 1 



through 5 were admitted into evidence.  Baywood’s Exhibits 1 
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through 4, 9, 10, 12, 15, 16, 18, 20, 22 through 24, 27, 29, 31, 



33, 34, 38, and 41 through 48 were admitted without objection by 



the Department.  Baywood’s Exhibits 11, 13, 14, 19, 25, 26, 28, 



30, and 49 were received over the Department’s objections.  The 



Department’s Exhibits 1, 2, and 9 were admitted.  Upon the 



Department’s motion, the undersigned took official recognition 



of Florida Administrative Register Notice 15928969, a “Notice of 



Withdrawal,” withdrawing proposed rule 64-4.003. 



Baywood called Raymond W. Hogshead, Baywood’s president and 



corporate representative; Heather Zabinofsky, Master Growers’ 



chief executive officer; and Patricia Nelson, Director of the 



Department’s Office of Compassionate Use.  After Baywood rested 



its case, the Department moved ore tenus for dismissal for lack 



of jurisdiction, asserting that Baywood lacked standing to 



challenge the proposed rules.  The undersigned reserved ruling 



on the motion and gave the parties the opportunity to brief the 



issue.  Having reviewed the briefs submitted by the parties on 



the issue of standing, the Department’s motion is denied for the 



reasons set forth herein.  



At the outset of the hearing the Department also renewed 



prior motions for summary partial final order.  The motion as to 



the Revised Statement of Estimated Regulatory Costs (SERC) was 



granted based on lack of evidence in the record to support the 



relief requested.  The motion directed at the negotiated 
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rulemaking process was denied, and ruling was reserved on the 



motions directed to the certified financials and bond 



requirements portions of the petition.  The Department also 



moved for dismissal on the grounds that Baywood had not met its 



initial burden under section 120.56.  The undersigned reserved 



ruling, and again, the issues raised in the motion are addressed 



and disposed of herein. 



Baywood then withdrew its challenge to proposed rule 64-



4.009.  The Department recalled Ms. Nelson to testify; and also 



called Jeffrey Barbacci, a certified public accountant who is 



the director of Thomas Howell Ferguson P.A.’s assurance services 



department and an expert witness for the Department; and Pedro 



M. Freyre, Costa Farms, LLC’s vice president of the foliage 



division.  The Department offered the testimony of Mr. Hogshead, 



Baywood’s corporate representative, by deposition transcript, 



which was admitted as Department’s Exhibit 2. 



A Joint Pre-Hearing Stipulation of the parties was filed 



prior to the final hearing, stipulating to certain facts which 



are admitted and issues of law on which there is agreement.  To 



the extent they are relevant those admitted facts and issues of 



law have been incorporated herein.  



The four-volume Transcript of the final hearing was 



prepared and filed with DOAH on April 27, 2015.  Thereafter, the 
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parties timely submitted Proposed Final Orders, which have been 



carefully considered in the preparation of this Final Order. 



. . . 



 



“Life is always a rich and steady time when 



you are waiting for something to happen or 



to hatch.” 



 



― E.B. White, Charlotte’s Web 



 



. . . 



 



FINDINGS OF FACT 



I.  The Parties 



1.  The Department is an agency of the State of Florida 



charged with administering and enforcing laws relating to the 



general health of the people of the state.  § 381.0011(2), 



Fla. Stat.  As part of this duty, the Department is charged with 



implementing the Compassionate Medical Cannabis Act of 2014 



(Act).  See § 381.986, Fla. Stat. 



2.  Baywood is a nursery located in Apopka, Florida, that 



grows and sells tropical and subtropical, non-cannabis foliage.  



Baywood has operated as a registered nursery in Florida for more 



than 30 consecutive years.  Baywood is operated by Mr. Hogshead, 



a nurseryman as defined in section 581.011, Florida Statutes.  



Baywood intends to submit an application for approval as a 



medical cannabis dispensing organization under the Act and rules 



promulgated thereunder. 











6 



 



3.  Baywood filed its rule challenge petition (Petition) on 



March 24, 2015.  At the time it filed the Petition, Baywood held 



a Certificate of Nursery Registration from the Florida 



Department of Agriculture and Consumer Services (DACS) pursuant 



to section 581.131, issued for the cultivation of 10,001 to 



25,000 plants.  However, on April 10, 2015, DACS issued Baywood 



a Certificate of Nursery Registration to cultivate more than 



400,000 plants. 



II.  Background 



4.  In 2014, the Florida Legislature passed Senate Bill 



1030, titled the “Compassionate Medical Cannabis Act of 2014.”  



See chapter 2014-157, Laws of Florida (pertinent portions 



codified as section 381.986, Florida Statutes).  The Act 



provides for the regulation and use of low-THC cannabis to 



provide relief for certain patients with debilitating diseases, 



when ordered by a Florida physician.  The Act authorizes 



licensed physicians to order low-THC cannabis, or “Derivative 



Product,” for qualified patients under specified conditions, 



primarily those suffering from cancer or other conditions that 



produce severe and persistent seizures and muscle spasms. 



5.  The Department has the majority of the responsibility 



for implementing the Act.  The Act requires the Department to 



establish an Office of Compassionate Use and a compassionate use 



registry and to authorize the establishment of five dispensing 
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organizations to cultivate, process, and dispense Derivative 



Product to qualified Florida patients.  See §§ 381.986(1)(a) -



(5), Fla. Stat. 



6.  The Act and the proposed rules are unique in that the 



cultivation, processing, and dispensing of cannabis have never 



been legal in Florida and, except to the extent five dispensing 



organizations are licensed to do so with Derivative Product, 



will remain illegal.  § 381.986, Fla. Stat. 



7.  The proposed rules establish a regulatory framework 



implementing the Act by, among other things, creating dispensing 



organization application, approval, and authorization 



procedures.  Proposed rule 64-4.001 provides definitions for 



certain words and phrases pertinent to the Act’s implementation, 



including “Applicant,” “Approval,” “Certified Financials,” 



“Derivative Product,” “Dispensing Organization,” and “Financial 



Statements.”  Proposed rule 64-4.002 delineates the requirements 



for the dispensing organization application process, including 



the application fee, how an applicant may demonstrate that it 



best meets the statutory criteria to become a dispensing 



organization, the application itself and application scoring 



form (or scorecard), and a sample performance bond form.  



Proposed rule 64-4.004 sets forth the circumstances under which 



dispensing organization approval will be revoked.  Proposed rule 
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64-4.005 details dispensing organization authorization and 



facility inspection procedures. 



III.  The Rule Development Process 



8.  The Proposed Rules are the Department’s second attempt 



to adopt rules implementing the Act.  The first set of proposed 



rules (the Prior Rules) was challenged and invalidated in Costa 



Farms, LLC v. Department of Health, DOAH Case No. 14-4296RP 



(Fla. DOAH Nov. 14, 2014) (the Prior Final Order). 



9.  The Department began developing the Proposed Rules 



through a public rule development workshop held on December 30, 



2014.  The workshop was attended by approximately 110 people, 



many of whom offered comments to be considered by the Department 



in drafting the rules. 



10.  Due to the complexity of the rules to be developed, 



and the strong opposition anticipated, the Department decided to 



use a negotiated rulemaking process to develop the Proposed 



Rules.  The Department also considered and concluded that a 



balanced negotiated rulemaking committee would help the 



Department develop mutually acceptable Proposed Rules, because 



committee members with competing interests could “hash things 



out.” 



11.  On January 5, 2015, the Department announced that it 



would select a negotiated rulemaking committee composed of 



persons representing the following groups:  
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• a nursery that meets the criteria in 



section 381.986(5)(b)1.;  



 



• a qualified patient or patient 



representative;  



 



• a testing laboratory;  



 



• a member of the Florida Bar experienced in 



administrative law;  



 



• an individual with demonstrated experience 



in sound agricultural practices and 



necessary regulation;  



 



• a physician authorized to order low-THC 



cannabis products for qualified patients;  



 



• an individual with demonstrated experience 



establishing or navigating regulatory 



structures for cannabis in other 



jurisdictions; and  



 



• Department representatives. 



12.  Through the notice, the Department also invited 



persons who believed their interests were not adequately 



represented by the above groups to apply to participate.  The 



Department received approximately 10 requests from nurseries to 



participate in the committee — none of which came from Baywood. 



13.  The Department selected committee members that it 



believed were well informed in their fields and well equipped to 



bring perspectives for all of the stakeholder groups.  The 



committee included:  (1) a qualified grower (one of whom was a 



certified public accountant) from each of the five dispensing 



regions; (2) a patient’s parent who worked to get the Act passed 











10 



 



to help her daughter; (3) a testing laboratory representative 



with experience with the testing the committee would be 



discussing; (4) a physician authorized to order low-THC cannabis 



products for qualified patients and who had experience in 



horticulture and cannabis education; (5) two Florida attorneys 



certified by the Florida Bar as experts in federal and state 



administrative law who had vast experience with rule challenges; 



and (6) two persons who had significant experience growing 



regulated cannabis legally in jurisdictions where that activity 



is permissible and had significant knowledge of cannabis-growing 



conditions. 



14.  The nurseries represented on the committee varied in 



size, ranging from the largest nursery in Florida to at least 



one nursery smaller than Baywood.  The composition of the 



committee was balanced:  its members held and represented 



different interests and were not all “of the same mind.” 



15.  The negotiated rulemaking sessions were held on 



February 4 and 5, 2015, and lasted for approximately 26 total 



hours.  Committee members were provided with a binder containing 



the public comments received to date, the statute, and the Prior 



Final Order.  The sessions were mediated by a professional 



mediator, who ensured that the group addressed each viewpoint or 



concern expressed by any committee member.  The committee went 



rule by rule, provision by provision, and discussed each 
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paragraph of each rule.  Input that ultimately was incorporated 



into the proposed rules was given by each member — ranging from 



the growers from all five dispensing regions, to members with 



experience growing the pertinent cannabis strains, to the 



administrative law attorneys.   



16.  The proposed rules published on February 6, 2015, and 



challenged in this proceeding, are the product of the negotiated 



rulemaking sessions, as guided by the public rule development 



workshop, the public comments, the Department’s research, the 



Act, and the Prior Final Order.  No stakeholder group 



represented by any committee member, the Department included, 



got everything it wanted in the proposed rules — which 



underscores that the committee was balanced, that the negotiated 



rulemaking process worked properly, and that the developed rules 



reflect the interests of all represented groups. 



IV.  Baywood’s Objections to the Proposed Rules 



17.  Baywood challenges proposed rules 64-4.001, 64-4.002, 



64-4.004, and 64-4.005.  Specifically, Baywood takes issue with 



certain definitions being omitted (rule 64-4.001); the 



requirement that applicants submit a $60,063 nonrefundable 



application fee and certified financials with their applications 



(rule 64-4.002); the requirement of a $5 million performance 



bond (rule 64-4.002); the application evaluation and scoring 



process (rule 64-4.002); dispensing organization license denial 
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and revocation procedures (rule 64-4.004); and dispensing 



organization facility inspection procedures (rule 64-4.005). 



A.  Definitions 



18.  Baywood contends that the proposed rules are defective 



in that although the terms “operator,” “contractual agent,” and 



“inspection” are used in the proposed rules, none of those terms 



is defined therein.  However, at hearing, Baywood presented no 



evidence as to why these particular terms should have been 



defined. 



19.  The definitions listed in the Proposed Rules were 



developed in the negotiated rulemaking process, and the five 



grower representatives believed that the definitions were 



adequate for their representative groups to understand and know 



how to comply with the rules.  At no time during the rulemaking 



process did any interested party express concern as to the 



meaning of the terms Baywood maintains require definition. 



Further, the Department’s position, which the undersigned agrees 



is reasonable, is that not every word used in a rule requires a 



corresponding definition, particularly words that are commonly 



understood as plain English such as the terms Baywood contends 



should be defined. 



B.  The Application Fee 



20.  The Legislature expressly required the Department to 



impose an application fee that is sufficient to cover the costs 
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of administering the Act.  § 381.986(5)(b), Fla. Stat.  Proposed 



rule 64-4.002(1) requires applicants to submit a $60,063 initial 



application fee. 



21.  Baywood contends that the $60,063 fee should be 



refundable, is excessive, and is based on an estimated number of 



applicants that is inaccurate. 



22.  The committee determined the application fee by 



dividing the total cost to the Department of administering the 



Act by the anticipated number of applicants for a dispensing 



organization (D.O.) approval.  The committee estimated that 15 



nurseries would apply for D.O. approval. 



23.  Baywood asserts that the fee should be based on 99 



applicants rather than the Department’s estimated 15, based upon 



a document generated by the Department of Agriculture and 



Consumer Services (DACS).  However, the document Baywood relies 



upon includes the caveat that the “information is based on 



[DACS]’s best available records and was prepared in response to 



media inquiries and public records requests.  The inclusion of a 



nursery on this list is NOT a determination of eligibility for 



licensure as a medical marijuana dispensary pursuant to section 



381.986, Florida Statutes.”
3/
 



24.  There is no evidence in this record that all, or even 



a significant portion, of the nurseries appearing on the DACS 



list are expected to apply to become D.O.’s.  There was no 
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evidence introduced by Baywood substantiating its allegation 



that a significant number of those listed nurseries have a 



desire or the wherewithal to apply for approval as a D.O. 



25.  The application fee was derived from the Revised SERC.  



The Department calculated the application fee by determining the 



estimated costs of implementing section 381.986 and dividing 



that number by the estimated number of D.O. applicants.  In the 



Revised SERC, the Department stated that the expected regulatory 



cost imposed by the Proposed Rules was $900,945. 



26.  The Revised SERC also set forth the estimated number 



of applicants, which was derived by consensus of the negotiated 



rulemaking committee.  The Department asked for input from the 



grower members from the five dispensing regions, who were 



familiar with the nurseries in their region — which they compete 



with on a daily basis.  The committee discussed the grower 



members’ knowledge of the nurseries that exist in their region 



(including competitors), the likely requirements for approval as 



a D.O., the risks associated with underestimating the number of 



applicants, and section 381.986(5)(b)1.’s requirements, and 



determined a reasoned and credible estimate of how many 



qualified nurseries would apply to become D.O.’s. 



27.  If the Department overestimates the number of 



applicants — say, by assuming that a significant portion of 



those nurseries appearing on the DACS list will apply — the 
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application fees could be insufficient to cover the Department’s 



costs of administering the Act, in violation of the 



Legislature’s imperative.  § 381.986(5)(b), Fla. Stat.  For 



example, if the Department used a 30-applicant estimate, the fee 



would be approximately $30,500 ($900,945 divided by 30); if only 



15 nurseries applied, as estimated by the Department, the 



Department would recover only $457,500 — less than one-half of 



the expected costs of administering the Act and therefore less 



than one-half the sum the Act mandates the Department recover 



from the application fees.  On the other hand, if the Department 



underestimates the number of applicants and captures more than 



its costs of administering the Act, the Department would still 



be in compliance with the statutory mandate.
4/
 



C.  Certified Financials 



28.  A D.O. applicant must be able to demonstrate the 



financial ability to maintain operations for the duration of the 



2-year approval cycle, including the provision of certified 



financials to the Department, under the express terms of the 



Act.  An approved applicant must post a $5 million performance 



bond.  § 381.986(5)(b)(5), Fla. Stat.  



29.  Proposed rule 64-4.001(6) defines “Certified 



Financials” as “[f]inancial statements that have been audited in 



accordance with Generally Accepted Auditing Standards (GAAS) by 
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a Certified Public Accountant, licensed pursuant to Chapter 473, 



F.S.” 



30.  Proposed rule 64-4.002(2)(f)(1) requires that an 



applicant for a D.O. approval provide to the Department, as part 



of its completed application form, proof of “[t]he financial 



ability to maintain operations for the duration of the 2-year 



approval cycle, including the provision of Certified Financials 



to the department,” including “Certified Financials issued 



within the immediately preceding 12 months.” 



31.  Baywood contends that rule 64-4.002(2)(f)’s 



requirement that an applicant submit as part of its application 



certified financials issued within the immediately preceding 12 



months is contrary to the Act, contrary to industry standard, 



and financially burdensome to applicants.  Baywood contends that 



the Act instead requires certified financials to be submitted by 



a nursery only after the nursery is selected to be a dispensing 



organization.  



32.  The Department, on the other hand, interprets the Act 



as requiring certified financials to be submitted with the 



application, as part of the submittal package offered to 



demonstrate the applicant’s financial ability to maintain 



operations for the duration of the 2-year D.O. approval cycle.  



The Department consulted with Deborah Curry, President-CEO of 



the Florida Institute of Certified Public Accountants, and was 
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guided by the Prior Final Order when developing the certified 



financials portions of the rules. 



33.  The Department’s interpretation of the Act as 



requiring certified financials to be submitted with the 



application is consistent with the testimony of expert Jeff 



Barbacci, a Florida-licensed certified public accountant who 



routinely works with certified financials, also known as 



“audited financial statements.” 



34.  In layman’s terms, “financial statements” are an 



accounting summary of the activity a business uses to create 



revenue (income statement); the expenses the business incurs 



(cash flow statement); a balance sheet, which is the cumulative 



results of that activity since the business’s inception; and 



notes that help better explain the activities.  “Certified 



financials” are financial statements that include a certified 



public accountant’s opinion whether the financial statements are 



fairly presented in all material respects in accordance with 



generally accepted accounting principles.  Proposed rule 64-



4.001 defines both the terms “financial statements” and 



“certified financials.”  The “financial statements” definition 



mirrors the definition used by the Florida Department of 



Business and Professional Regulation, Board of Accountancy, an 



industry standard definition.  The “certified financials” 
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definition is also an industry standard definition routinely 



used and understood in the field of public accounting. 



35.  According to the credible testimony of Mr. Barbacci, 



certified financials can be a forward-looking tool for assessing 



financial strength, as contingent liabilities are considered.  



And there is a presumption with certified financials that the 



business under scrutiny has the ability to continue as a viable 



entity for at least 12 months after issuance of the auditor’s 



report.  Notably, according to Mr. Barbacci, the type of 



business being evaluated is immaterial for the purposes of a 



certified financial analysis. 



36.  Significantly, because an industry standard is 



applied, one set of certified financials is comparable to 



another set.  That industry standard is the “generally accepted 



auditing standards” prescribed by the American Institute of 



Certified Public Accountants, and delineates what evidence an 



auditor must examine in developing an opinion.  



37.  Proposed rule 64-4.002(2)(f)’s requirement of 



certified financials for the preceding 12 months comports with 



the Act and allows the Department to evaluate applicants on a 



one-to-one, standardized basis.  From certified financials, the 



Department can determine whether an applicant is a financially 



unstable business, or is financially strong based on the 
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applicant’s available cash, liquidities relative to liabilities, 



positive or negative capital, and debt. 



38.  Mr. Barbacci’s credible, expert opinion was that the 



Act’s requirement that an applicant demonstrate the “financial 



ability to maintain operations for the duration of the 2-year 



approval cycle” means the Legislature is requiring applicants to 



provide a package of information that indicates the ability to 



maintain operations, and part of that package is certified 



financials that provide a historical view.  He further opined 



that the 13 other items required by rule 64-4.002(2)(f) (such as 



the applicant’s projected two-year budget) work in concert with 



certified financials to help the Department evaluate the 



applicant’s financial position and thus ability to perform under 



the Act.  For example, the certified financials help the 



Department determine whether the applicant has the ability to 



make its projected budget possible. 



39.  Baywood contends that in order to attain certified 



financials, there must be a starting inventory and an ending 



inventory, and where it is not a common industry standard to 



maintain such inventories from the outset of business, it is 



nearly impossible for an applicant to go back in time for 12 



months to speculate regarding the same. 



40.  Baywood’s contention that it is not industry standard 



practice to maintain starting and ending inventories was 
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credibly refuted by the testimony of committee member Pedro 



Freyre, whose role as vice president of foliage at Costa Farms, 



LLC, involves overseeing inventory tracking.  Mr. Freyre holds 



an MBA Degree from Dartmouth College.  He testified that Costa 



Farms tracks all its plants as a matter of course and has done 



so for many years.  In fact, at any given moment, Costa Farms 



can determine how many plants it has in a given location at any 



given facility, notwithstanding the constant fluctuations of 



inventory. 



41.  Baywood also asserts that the cost to acquire 



certified financials as required by the proposed rule is 



approximately $125,000.00 per year, an overly burdensome 



requirement for applicants.  Mr. Freyre also refuted this 



contention, testifying that the cost of obtaining certified 



financials ranges from $10,000 for a small nursery such as 



Baywood, to upwards of $80,000 for Costa Farms, which is the 



largest nursery in Florida.  Costa Farms, Mr. Freyre testified, 



has for decades had certified financials prepared annually as 



part of its regular business operations, and Mr. Freyre is aware 



of several “small” nurseries that do the same. 



42.  The issue of whether the certified financials should 



be required at the time of application was considered at length 



by the negotiated rulemaking committee.  The committee 



determined that the certified financials would enable an 
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historical analysis of the applicant’s financial operations, and 



would serve as a necessary “gating constraint,” as an 



applicant’s ability to start and continue operation as a D.O. is 



predicated and contingent on the company’s financial ability to 



perform under the Act. 



D.  Terms and Conditions of the Performance Bond 



43.  The Act mandates that D.O. applicants, upon their 



approval, secure a $5 million performance bond.  



§ 381.986(5)(b)5, Fla. Stat.  However, the Act omits any 



definition of the specific terms and conditions that must 



accompany the bond. 



44.  Proposed rule 64-4.002(5) provides,  



(e)  Upon notification that it has been 



approved as a region’s Dispensing 



Organization, the Applicant shall have 10 



business days to post a $5 million 



performance bond.  The bond shall:  



1.  Be payable to the department in the 



event the Dispensing Organization’s approval 



is revoked;  



2.  Be written by a surety company licensed 



by the Florida Office of Insurance 



Regulation;  



3.  Be written so that the nursery name on 



the bond corresponds exactly with the 



Applicant name;  



4.  If a bond is canceled and the Dispensing 



Organization fails to file a new bond with 



the department in the required amount on or 



before the effective date of cancellation, 



the Dispensing Organization’s approval shall 



be revoked. 
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45.  Proposed rule 64-4.002(5)(g) further provides, “The 



surety company can use any form it prefers for the performance 



bond as long as it complies with this rule” and includes a 



sample form “[f]or convenience.”  According to the Department’s 



representative, Patricia Nelson, it is not mandatory for 



applicants to use the form, and a different bond would not be 



rejected as long as the bond bonded performance and complied 



with the statute and rule. 



46.  Baywood contends that rule 64-4.002(5)(e)’s 



performance bond provision is overly burdensome and inequitable 



given the alleged difficulty companies will have in obtaining a 



bond where all marijuana activity is a federal crime.  Baywood 



also contends the bond provision should include exceptions for 



circumstances beyond a dispensing organization’s control, such 



as hurricanes and other “acts of God,” and that the bond should 



be invoked only upon revocation of a dispensing organization’s 



registration.  Baywood further questions how invocation of the 



bond would be applied — for example, how the amount of damages 



would be determined and what constitutes a valid recoverable 



cost? 



47.  The Department reasonably interprets the Act as 



requiring a performance bond that guarantees performance and 



does not carve out exceptions that undermine the purpose of the 



bond.  The Department does not believe it has the authority to 
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create such exceptions, including exceptions accounting for 



enforcement of federal laws relating to cannabis.  Similarly, 



the Department does not believe it has the authority to include 



in the rules a process for a dispensing organization to appeal 



if it believes the bond was improperly invoked.  Further, the 



Department is cognizant of the fact that the dispensing 



organization would have a right to administratively challenge 



bond invocation as agency action. 



48.  In developing its position on the bond requirements of 



the statute and in drafting the rule’s bond provision, the 



Department considered the bond-related conclusions in the Prior 



Final Order.  Under the Prior Rules, the performance bond was 



conditioned solely on the expense of destroying low-THC cannabis 



inventory if the dispensing organization failed to perform or 



failed to destroy its inventory when required.  Costa, DOAH Case 



No. 14-4296RP, ¶ 64.  The Prior Final Order concluded that the 



Prior Rules ignored the potential significant delays in 



appointing a new dispensing organization and having it become 



operational should a dispensing organization default, and a 



conclusion that the Prior Rules “dilute[d] the purpose and 



effect of the required performance bond to the point that 



‘performance’ [was] not being bonded.”  Id. ¶¶ 65, 110. 



49.  The Department also consulted with a bond brokerage 



firm when drafting the Proposed Rules.  The brokerage firm, 
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including its attorneys, provided input that helped the 



Department draft a sample bond form that complies with the Act 



and the rule and would be palatable to sureties. 



50.  The bond provision was discussed during the negotiated 



rulemaking sessions, and none of the growers on the committee — 



regardless of their nursery’s size — voiced any objection to the 



bond rule or the bond form. 



E.  Biennial Renewal Requirements 



51.  The Act mandates that the Department “shall develop an 



application form and impose an initial application and biennial 



renewal fee that is sufficient to cover the costs of 



administering this section.”  In its Proposed Final Order, 



Baywood argues that applicants are entitled to know the 



financial burden to be imposed by the renewal fee, and that the 



failure to include renewal costs and fees in rule 64-4.003(4) is 



in contravention of the Act. 



52.  At hearing, the undersigned took official recognition 



of the Department’s published withdrawal of proposed rule 64-



4.003 which addressed the biennial renewal requirements for 



D.O.’s.  Accordingly, Baywood’s challenge to proposed rule 64-



4.003 is moot. 



53.  To the extent Baywood faults the remaining proposed 



rules for failing to include mention of the renewal fee, the 



undersigned notes that the Department will have at least two 
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years to determine the appropriate amount of the renewal fee.  



In doing so, the Department will be required to take into 



consideration the cost of administering the Act during that 



period, as well as the amount of revenue received from the 



initial application fees.   



54.  Baywood’s challenge to the proposed rules based upon 



the absence of the biennial renewal fee amount is rejected, 



since approved D.O.’s will have the option to renew their D.O. 



approval or not, once the amount of the renewal fee is 



determined and announced by the Department. 



F.  Application Evaluation and Scoring 



55.  Proposed rule 64-4.002(2) lists the seven statutory 



criteria that an applicant must demonstrate to become a 



dispensing organization: 



• the technical and technological ability to 



cultivate and produce low-THC cannabis;  



 



• the ability to secure the premises, 



resources, and personnel necessary to 



operate as a dispensing organization;  



 



• the ability to maintain accountability of 



all raw materials, finished products, and 



any byproducts to prevent diversion or 



unlawful access to or possession of these 



substances;  



 



• an infrastructure reasonably located to 



dispense low-THC cannabis to registered 



patients statewide or regionally as 



determined by the department;  
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• the financial ability to maintain 



operations for the duration of the two-



year approval cycle; 



 



• that all owners and managers have been 



fingerprinted and have successfully passed 



a level 2 background screening pursuant to 



section 435.04, Florida Statutes; and  



 



• the employment of a medical director who 



is a physician licensed under chapter 458 



or chapter 459, Florida Statutes, to 



supervise the dispensing organization’s 



activities. 



See § 381.986(5)(b), Fla. Stat.  These criteria are carried over 



into the dispensing organization application incorporated into 



the rule in the form of five categories and subcategories 



developed during the negotiated rulemaking sessions. 



56.  The rule also lists for most statutory criteria 



numerous “items,” also developed in part by the negotiated 



rulemaking committee, which will help the Department assess each 



applicant’s ability to meet the statutory criteria.  The 



application reiterates these items under the five categories and 



the subcategories.  For example, the rule, under the statutory 



criterion “technical and technological ability to cultivate and 



produce low-THC cannabis,” lists “experience cultivating 



cannabis,” “experience cultivating in Florida plants not native 



to Florida,” and “experience cultivating plants for human 



consumption such as food or medicine products” as some of the 



items.  The application repeats these three items under the 
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“cultivation” category (worth 30 percent of the applicant’s 



score), and the “technical ability” subcategory (worth 25 



percent of the cultivation score).  As expressly provided in the 



application, the application is organized differently than the 



rule because the application is based on the scoring system the 



Department will use to evaluate applications.  But the 



application nevertheless covers and cites to all seven criteria 



from the statute and every item in the rule. 



57.  Every applicant is required to address each of the 



items, as provided in rule 64-4.002(2), even if just to state 



that, for example, it has no experience or knowledge in a given 



area.  As stated in the application, however, having knowledge 



or experience relating to these items “is not mandatory but is 



designed to elicit information” that will help the Department 



select the most qualified dispensing organizations from the pool 



of applications. 



58.  Baywood contends that the rule and application 



conflict as to whether addressing each item is mandatory.  



Baywood also contends that rule 64-4.002(2) and the application 



fail to set forth the required level of experience or knowledge 



relating to each item.  Finally, Baywood contends that the 



incorporated application scorecard fails to disclose what 



percentage of an applicant’s score corresponds with each item.  
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59.  Baywood’s contention as to each point is rejected.  



First, the rule and application do not conflict, as the former 



unambiguously requires applicants to address each item and the 



latter unambiguously repeats this requirement, stating that the 



applicant is required to provide the Department with all items 



listed, and informs applicants that it is not mandatory to have 



knowledge of and experience with each item. 



60.  Second, there is no required minimum level of 



experience or knowledge for any item.  As provided in the 



application, a description of the items is mandatory, but an 



applicant need not possess each item in its experience or 



operation.  Thus, each applicant is competing with other 



applicants, not with any mandatory minimum criteria set by the 



Department.  In fact, to make any of the items mandatory would 



exceed the Department’s authority under the Act, as only the 



basic elements, such as “cultivation,” are listed in the Act.  



See also Costa, DOAH Case  No. 14-4296RP, ¶ 81 (concluding that 



imposing mandatory qualifications not specified in Act 



impermissibly modifies or enlarges Act). 



61.  Third, there is no percentage score assigned to every 



single item in the application (only the categories and 



subcategories are assigned percentages); the items are not 



weighted, but are simply things each applicant must address to 



demonstrate its knowledge of and experience in an area.  This 
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will allow the Department to evaluate the applicant against 



other applicants in predictable areas and will inform the 



applicant as to what the Department is looking for.  The 



decision not to assign weights or percentages to items (as 



opposed to categories and subcategories) was made by the 



negotiated rulemaking committee, whose grower members believed 



the Department’s expectations as to how applications would be 



evaluated were made clear in the rule and application.  In 



developing this evaluation system, the Department was guided by 



the Prior Final Order, which concluded that the Act required the 



Department to undertake a comparative, qualitative review of 



each applicant.  Costa, DOAH Case No. 14-4296RP ¶¶ 84-87. 



G.  Inspection and License Revocation 



62.  The Act expressly requires an “approved dispensing 



organization [to] maintain compliance with the criteria 



demonstrated for selection and approval . . . at all times.”  



§ 381.986(6), Fla. Stat. 



63.  Proposed rule 64-4.004 provides that the Department 



“shall” revoke a D.O.’s approval if the D.O. “[c]ultivates low-



THC cannabis before obtaining Department authorization” or 



“[k]nowingly dispenses Derivative Product to an individual other 



than a qualified patient or a qualified patient’s legal 



representative without noticing the department and taking 



appropriate corrective action.”  That rule also provides that 
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the Department “may” revoke approval if any of four other events 



occurs and is not corrected within the applicable cure period 



specified in the rule — for example, if a dispensing 



organization fails “to comply with the requirements in [the Act 



or the rules]” or fails “to implement the policies and 



procedures or comply with the statements provided to the 



department with the original or renewal application” and does 



not correct the failure within 30 calendar days after 



notification. 



64.  Proposed rule 64-4.005 provides in part that 



submission of an application constitutes permission for entry by 



the Department at any reasonable time during the approval or 



renewal process into any D.O. facility to inspect any portion of 



the facility, review the records required by the Act or the 



rules, and identify samples of any low-THC cannabis for 



laboratory analysis.  That rule also provides that if, during an 



inspection, the Department identifies a violation of the Act or 



the rules, the D.O. must notify the Department in writing within 



20 calendar days after receipt of written notice of the 



violation what corrective action was taken and when. 



65.  Baywood contends rule 64-4.004 fails to include any 



standards or protocol for violation correction or license 



revocation, allows the Department to revoke a license “based on 



a whim,” and fails to include a revocation appeal mechanism.  
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Baywood contends rule 64-4.005 fails to include any parameters 



or criteria for inspections, leaving D.O.’s to wonder what will 



be inspected, what testing protocols will be used, and against 



what standards their facilities will be measured; fails to 



specify what records a D.O. must keep; and fails to provide an 



appeal process. 



66.  The Department, interpreting a statute the Department 



is charged with implementing, believes section 381.986(6) 



obligates the Department to monitor each dispensing 



organization’s compliance with the Act and that proposed rules 



64-4.004 and -.005 implement that statutory provision.  The 



Department is confident that these rules, which were developed 



by a negotiated rulemaking committee that included five grower 



members, clearly delineate what a D.O. is expected to do and 



what the repercussions of failing to comply are.  Indeed, the 



negotiated rulemaking committee discussed the rules’ inspection 



and revocation provisions in great detail, and the grower 



members’ concerns, in particular, were a factor in drafting 



those provisions. 



67.  For example, if the Department identified samples of 



product for laboratory analysis, those samples would be required 



to meet the Act’s requirements for low-THC cannabis, which is 



defined in part as containing “0.8 percent or less of 



tetrahydrocannabinol and more than 10 percent of cannabidiol 
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weight for weight.”  § 381.986(1)(b), Fla. Stat.  And if a D.O. 



failed to comply with this standard and did not correct the 



failure within the cure period delineated in the rule, the 



Department could initiate the revocation process.  



68.  By the same token, a license may be revoked upon a 



D.O.’s failure to implement the policies and procedures or 



comply with the statements provided to the Department in the 



D.O.’s application.  Clearly, a D.O. would look to its own 



approved application to determine what policies, procedures, and 



statements it needs to comply with to avoid revocation on such 



grounds. 



CONCLUSIONS OF LAW 



69.  The Division of Administrative Hearings has 



jurisdiction over the subject matter and the parties hereto 



pursuant to sections 120.56, 120.569, and 120.57(1), Florida 



Statutes.  Jurisdiction attaches when a person who is 



substantially affected by an agency’s rule claims that it is an 



invalid exercise of delegated legislative authority.  



V.  Baywood’s Standing 



70.  As noted, the Act sets forth three threshold 



requirements for D.O. applicants:  (1) the applicant must 



possess a valid certificate issued by the Florida Department of 



Agriculture and Consumer Services that is issued for the 



cultivation of more than 400,000 plants; (2) the applicant must 
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be operated by a nurseryman as defined in section 581.011, 



Florida Statutes; and (3) the applicant must have been operated 



as a registered nursery in Florida for at least 30 continuous 



years.  § 381.986(5)(b)1., Fla. Stat.  



71.  It is undisputed, however, that on March 24, 2015, the 



day Baywood filed its Petition, Baywood was missing one of the 



statutory “three threshold prerequisites”:  it did not possess a 



valid certificate issued by DACS for the cultivation of more 



than 400,000 plants.  Thus, according to the Department, on 



March 24, 2015, Baywood could not be a D.O. as a matter of law, 



and therefore lacks standing to maintain this challenge. 



72.  Section 120.56, Florida Statutes, establishes both the 



jurisdictional deadline for filing a rule challenge petition and 



who has standing to file that petition — that is, only a party 



that is “substantially affected” by the proposed rules.  



§ 120.56(1)(a), Fla. Stat. 



73.  To establish that it is “substantially affected,” a 



party must show (1) that the rule or policy will result in a 



real or immediate injury in fact and (2) that the alleged 



interest is within the zone of interest to be protected or 



regulated.  Off. of Ins. Reg. & Fin. Servs. Comm’n v. Secure 



Enters., L.L.C., 124 So. 3d 332, 336 (Fla. 1st DCA 2013).  A 



“real or immediate injury in fact” does not include an injury 



that is abstract, conjectural, speculative, or hypothetical.  
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See Vill. Park Mobile Home Ass’n, Inc. v. State of Fla., Dep’t 



of Bus. Reg., 506 So. 2d 426, 433 (Fla. 1st DCA 1987).  Rather, 



a rule challenge petitioner must allege that it has sustained or 



is immediately in danger of sustaining some direct injury as a 



result of the challenged official conduct.  Id.  Stated 



differently, the petitioner’s allegations must be of sufficient 



immediacy and reality to confer standing.  Id. (citing Fla. 



Dep’t of Offender Rehab. v. Jerry, 353 So. 2d 1230, 1236 (Fla. 



1st DCA 1978) (disapproved on other grounds by Fla. Home 



Builders Ass’n v. Dep’t of Labor & Emp. Sec., 412 So. 2d 351 



(Fla. 1982))). 



74.  Without question, standing and the timely filing of a 



petition are jurisdictional.  See State of Fla., Dep’t of Health 



& Rehab. Servs. v. Alice P., 367 So. 2d 1045, 1052-53 (Fla. 1st 



DCA 1979); see also Abbott Labs. v. Mylan Pharm., Inc., 15 



So. 3d 642, 651 n.2 (Fla. 1st DCA 2009).   



75.  The Department strenuously argues that a petitioner 



must have standing during the window in which a petition may be 



filed, and that the lack of such standing is fatal to a rule 



challenge.  Citing, Alice P., 367 So. 2d at 1053 (“Failure to 



file a valid petition or request within that . . . period is 



grounds for dismissal upon proper motion directed to 



jurisdiction.”).  Here, the Department argues that Baywood must 



have met the statutory “three threshold prerequisites” by no 
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later than March 24, 2015, the day Baywood filed its petition, 



and that since it did not, the Division lacks jurisdiction to 



entertain the instant challenge. 



76.  Alice P. involved a challenge to the Florida 



Department of Health and Rehabilitative Services’ adoption of 



rules concerning abortion funding.  367 So. 2d at 1048.  The 



Alice P. court held that because Alice P. was not pregnant at 



the time of filing her challenge petition and because her 



chances or intentions of getting pregnant again were based on 



speculation and conjecture, she could not demonstrate any “real 



and immediate injury” necessary to make her a “substantially 



affected party” as required by section 120.56(1)(a), Florida 



Statutes.  



77.  Citing Alice P., the Department concludes Baywood is 



not a “substantially affected” party because it did not possess 



a certificate of nursery registration for the cultivation of 



more than 400,000 plants on the date it filed its rule challenge 



petition.  In other words, as the Department put it at final 



hearing, Baywood was not “pregnant” when its petition was filed. 



78.  The Alice P. court relied on Florida Department of 



Offender Rehabilitation v. Jerry, 353 So. 2d 1230 (Fla. 1st 



DCA), cert. denied, 359 So. 2d 1215 (Fla. 1978).  Jerry, like 



Alice P., hinged in part on the future actions or intentions of 



the petitioning party.  In Jerry, an inmate filed a petition 
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challenging a prison rule streamlining procedures for fact 



finding by prison officials of alleged inmate offenses.  Id. at 



1230-1231.  The inmate, Jerry, had been found guilty of an 



assault on another inmate and, by the time Jerry filed his 



petition challenging the rule, Jerry had already served his 



penalty.  Id. at 1235. 



79.  The First District Court of Appeal held that Jerry 



lacked standing because he could not demonstrate an injury of 



“sufficient immediacy and reality.”  Id. at 1232, 1235 (“[Jerry] 



failed to demonstrate, either at the time his petition for 



administrative relief was filed or at the time of the hearing, 



that he was then serving disciplinary confinement or that his 



existing prison sentence had been subjected to loss of gain-



time.”) (emphasis added).  Just as the Alice P. court found the 



odds of a future pregnancy too speculative, the Jerry court 



declined to presume that Jerry would again violate the rules and 



commit another assault.  Id. at 1236. 



80.  Jerry and Alice P. dictate that a rule challenger 



cannot be “substantially affected” if he or she was previously 



injured by the challenged rule but is no longer so affected at 



the time of the rule challenge and is unlikely to be affected in 



the future.   



81.  The circumstances presented in Jerry and Alice P. are 



the converse of the facts presented in the matter sub judice.  
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In Jerry and Alice P., standing existed at some time prior to 



the filing of the rule challenges, but was subsequently lost, 



since no real and immediate “injury in fact” remained by the 



time of hearing.  Here, Baywood may not have met all three 



statutory prerequisites to apply for D.O. approval when it filed 



its rule challenge petition.  However, by the time of hearing 



DACS had issued Baywood a Certificate of Nursery Registration to 



cultivate more than 400,000 plants, thereby rendering Baywood 



eligible to apply for D.O. approval.
5/
 



82.  Access to a rule challenge is a forward-looking 



concept,
6/
 not to be confused with prevailing on the merits.  



Guardian Interlock, Inc. v. Dep’t. of High. Saf. & Motor Veh., 



Case No. 13-3685RX (Fla. DOAH Jan. 10, 2014), ¶ 152.  As 



observed by Judge Meale in Guardian, in “substantial interest” 



cases, the question is whether, at the outset, the party’s 



substantial interests “could be” affected by the proposed agency 



action, St. John's Riverkeeper, Inc. v. St. Johns River Water 



Management District, 54 So. 3d 1051, 1054 (Fla. 5th DCA 2011) 



(citing Peace River/Manasota Regional Water Supply Authority v. 



IMC Phosphates Co., 18 So. 3d 1079, 1084 (Fla. 2d DCA 2009)), or 



whether, at the outset, the party’s substantial interests “could 



reasonably be affected by the proposed activities.”  Palm Beach 



Cnty. Envtl. Coal. v. Dep't of Envtl. Prot., 14 So. 3d 1076, 



1078 (Fla. 4th DCA 2009) (citing Peace River/Manasota, at 1084). 
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83.  Unlike the petitioners in Alice P. and Jerry, the 



potential adverse impact on Baywood imposed by the Proposed 



Rules create more than a sufficient probability that Baywood 



will suffer real and immediate injury regardless of the status 



of Baywood’s nursery registration when it filed its Petition.  



At hearing Baywood established that it intends to apply for D.O. 



approval and that it currently meets all statutory criteria to 



be able to do so once the Department adopts final rules.   



84.  Baywood’s future application will be approved or 



denied by the Department in accordance with the rules under 



challenge.  In essence, Baywood will be vying for a one-time 



opportunity to obtain one of five coveted, exclusive, and 



potentially very valuable D.O. franchises to be awarded by the 



Department.  Since the approval or denial of its application 



will “substantially affect” Baywood, Baywood has established its 



standing to maintain this challenge.  Bio-Med. Applications of 



Ocala v. Off. of Cmty. Med. Facilities, 374 So. 2d 88 (Fla. 1st 



DCA 1979). 



VI.  Burden of Proof and Applicable Legal Standards 



85.  The party challenging a proposed agency rule has the 



burden of going forward.  The agency then has the burden to 



prove by a preponderance of the evidence that the proposed rule 



is not an invalid exercise of delegated legislative authority as 



to the objections raised.  § 120.56(2)(a), Fla. Stat.  When any 
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substantially affected person seeks a determination of the 



invalidity of a proposed rule pursuant to section 120.56(2), the 



proposed rule is not presumed to be valid or invalid.  



§ 120.56(2)(b), Fla. Stat. 



86.  A petitioner satisfies its burden of going forward by 



establishing a factual basis for the objections to the proposed 



rule.  See St. Johns River Water Mgmt. Dist. v. Consol.-Tomoka 



Land Co., 717 So. 2d 72, 76 (Fla. 1st DCA 1998) (superseded on 



other grounds by chapter 99-379, §§ 2, 3, Laws of Fla.).  This 



requires the petitioner to offer more than mere conclusions or 



allegations that a rule is arbitrary or capricious or is an 



invalid exercise of delegated legislative authority in some 



other way.  See Combs Oil Co. v. Dep’t of Fin. Servs., Div. of 



State Fire Marshall, Case No. 11-3627RP, ¶ 14 (Fla. DOAH Mar. 9, 



2012).  Rather, the petitioner must offer expert testimony, 



documentary evidence, or other competent evidence — otherwise, 



the petitioner’s objections amount to nothing more than 



conjecture and speculation.  Id.  Only after the petitioner has 



met its burden of going forward does the burden shift to the 



agency to demonstrate by a preponderance of the evidence that 



the proposed rule is not an invalid exercise of delegated 



legislative authority as to the objections raised.  



§ 120.56(2)(a), Fla. Stat. 
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87.  Section 120.52(8) defines what constitutes an “invalid 



exercise of delegated legislative authority”: 



(8)  “Invalid exercise of delegated 



legislative authority” means action that 



goes beyond the powers, functions, and 



duties delegated by the Legislature.  A 



proposed or existing rule is an invalid 



exercise of delegated legislative authority 



if any one of the following applies: 



 



(a)  The agency has materially failed to 



follow the applicable rulemaking procedures 



or requirements set forth in this chapter; 



 



(b)  The agency has exceeded its grant of 



rulemaking authority, citation to which is 



required by s. 120.54(3)(a)1.; 



 



(c)  The rule enlarges, modifies, or 



contravenes the specific provisions of law 



implemented, citation to which is required 



by s. 120.54(3)(a)1.; 



 



(d)  The rule is vague, fails to establish 



adequate standards for agency decisions, or 



vests unbridled discretion in the agency; 



 



(e)  The rule is arbitrary or capricious.  A 



rule is arbitrary if it is not supported by 



logic or the necessary facts; a rule is 



capricious if it is adopted without thought 



or reason or is irrational; or 



 



(f)  The rule imposes regulatory costs on 



the regulated person, county, or city which 



could be reduced by the adoption of less 



costly alternatives that substantially 



accomplish the statutory objectives. 



 



A grant of rulemaking authority is necessary 



but not sufficient to allow an agency to 



adopt a rule; a specific law to be 



implemented is also required.  An agency may 



adopt only rules that implement or interpret 



the specific powers and duties granted by 





http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
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the enabling statute.  No agency shall have 



authority to adopt a rule only because it is 



reasonably related to the purpose of the 



enabling legislation and is not arbitrary 



and capricious or is within the agency’s 



class of powers and duties, nor shall an 



agency have the authority to implement 



statutory provisions setting forth general 



legislative intent or policy.  Statutory 



language granting rulemaking authority or 



generally describing the powers and 



functions of an agency shall be construed to 



extend no further than implementing or 



interpreting the specific powers and duties 



conferred by the enabling statute. 



 



88.  The Department's interpretation of section 381.986, a 



statute it is charged with administering, is entitled to great 



deference.  Verizon Fla., Inc. v. Jacobs, 810 So. 2d 906, 908 



(Fla. 2002); Bellsouth Telecomms., Inc. v. Johnson, 708 So. 2d 



594, 596 (Fla. 1998).  The deference to an agency interpretation 



of a statute it is charged with enforcing applies even if other 



interpretations or alternatives exist.  Atl. Shores Resort v. 



507 S. St. Corp., 937 So. 2d 1239, 1245 (Fla. 3d DCA 2006); 



Miles v. Fla. A & M Univ., 813 So. 2d 242, 245 (Fla. 1st DCA 



2002); Int. Improv. Tr. Fd. v. Levy, 656 So. 2d 1359, 1364 



(Fla. 1st DCA 1995).  When an agency committed with authority to 



implement a statute construes the statute in a permissible way, 



that interpretation must be sustained even though another 



interpretation may be possible or even, in the view of some, 



preferable.  Humhosco, Inc. v. Dep’t of Health and Rehab. Svcs., 



476 So. 2d 258, 261 (Fla. 1st DCA 1985). 
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89.  Historically, courts have given deference to agencies 



based on agency expertise in the areas regulated.  See, e.g., 



Wallace Corp. v. City of Miami Beach, 793 So. 2d 1134 (Fla. 1st 



DCA 2001) (noting that an agency’s construction of a statute it 



is given power to administer will not be overturned unless 



clearly erroneous).  Traditionally, agencies generally have more 



expertise in a specific area they are charged with overseeing, 



and courts have noted the benefit of the agency’s technical 



and/or practical experience in its field.  Rizov v. Bd. of 



Prof’l Eng’rs, 979 So. 2d 979 (Fla. 3d DCA 2008). 



90.  Stated otherwise, an agency is accorded broad 



discretion and deference in the interpretation of the statutes 



which it administers, and an agency's interpretation should be 



upheld when it is within a range of permissible interpretations 



and unless it is clearly erroneous.  Pan Am. World Airways, Inc. 



v. Fla. Pub. Serv. Comm’n, 427 So. 2d 716 (Fla. 1983); see also 



Bd. of Podiatric Med. v. Fla. Med. Ass’n, 779 So. 2d 658, 660 



(Fla. 1st DCA 2001).   



91.  Notwithstanding the deference owed to the Department’s 



interpretation of section 381.986, it has no authority as a 



matter of law to further limit a statutory term beyond its plain 



meaning.  Courts employ a fundamental precept arising from the 



separation of powers doctrine that an agency may not redefine 



statutory terms to modify the meaning of a statute.  See Campus 
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Commc'ns, Inc. v. Dep't of Rev., 473 So. 2d 1290 (Fla. 1985) 



(department rule defining "newspaper" for purposes of a 



statutory sales tax exemption invalid for adding criteria to 



statute); see also State, Dep’t of Bus. Reg. v. Salvation Ltd. 



Inc., 452 So. 2d 65 (Fla. 1st DCA 1984) (providing that a rule 



which added a fifth criterion that meals must be prepared and 



cooked on the premises to the existing statutory criteria for a 



special restaurant beverage license “enlarged upon the statutory 



criteria and, thus, exceeded the ‘yardstick’ laid down by the 



legislature”); Pedersen v. Green, 105 So. 2d 1 (Fla. 1958) 



(where statute excepted “feed” from sales tax, agency cannot 



adopt rule limiting exemption to feed for animals kept for 



agricultural purposes thereby excluding feed for zoo animals).  



Nor may an agency apply a construction which conflicts with the 



plain language of the statute.  Holly v. Auld, 450 So. 2d 217, 



219 (Fla. 1984) (citing A.R. Douglass, Inc. v. McRainey, 102 



Fla. 1141, 1144, 137 So. 157, 159 (1931)). 



VII.  The Merits of Baywood’s Challenge 



92.  An agency is empowered to adopt rules where there is 



both (1) a statutory grant of rulemaking authority, or statutory 



language explicitly authorizing or requiring the agency to adopt 



rules, and (2) a specific law to be implemented.  Whiley v. 



Scott, 79 So. 3d 702, 710 (Fla. 2011).  The Legislature 



delegates rulemaking authority to agencies because agencies 
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generally have expertise in the particular area for which they 



are given oversight.  Id. 



93.  Section 381.986 embodies both the statutory authority 



for and the law implemented by the Proposed Rules.  Section 



381.986 states, in pertinent part: 



(5)  DUTIES OF THE DEPARTMENT.—By January 1, 



2015, the department shall: 



 



(a)  Create a secure, electronic, and online 



compassionate use registry for the 



registration of physicians and patients as 



provided under this section.  The registry 



must be accessible to law enforcement 



agencies and to a dispensing organization in 



order to verify patient authorization for 



low-THC cannabis and record the low-THC 



cannabis dispensed.  The registry must 



prevent an active registration of a patient 



by multiple physicians. 



 



(b)  Authorize the establishment of five 



dispensing organizations to ensure 



reasonable statewide accessibility and 



availability as necessary for patients 



registered in the compassionate use registry 



and who are ordered low-THC cannabis under 



this section, one in each of the following 



regions:  northwest Florida, northeast 



Florida, central Florida, southeast Florida, 



and southwest Florida.  The department shall 



develop an application form and impose an 



initial application and biennial renewal fee 



that is sufficient to cover the costs of 



administering this section.  An applicant 



for approval as a dispensing organization 



must be able to demonstrate: 



 



1.  The technical and technological ability 



to cultivate and produce low-THC cannabis.  



The applicant must possess a valid 



certificate of registration issued by the 



Department of Agriculture and Consumer 
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Services pursuant to s. 581.131 that is 



issued for the cultivation of more than 



400,000 plants, be operated by a nurseryman 



as defined in s. 581.011, and have been 



operated as a registered nursery in this 



state for at least 30 continuous years. 



 



2.  The ability to secure the premises, 



resources, and personnel necessary to 



operate as a dispensing organization. 



 



3.  The ability to maintain accountability 



of all raw materials, finished products, and 



any byproducts to prevent diversion or 



unlawful access to or possession of these 



substances. 



 



4.  An infrastructure reasonably located to 



dispense low-THC cannabis to registered 



patients statewide or regionally as 



determined by the department. 



 



5.  The financial ability to maintain 



operations for the duration of the 2-year 



approval cycle, including the provision of 



certified financials to the department.  



Upon approval, the applicant must post a 



$5 million performance bond. 



 



6.  That all owners and managers have been 



fingerprinted and have successfully passed a 



level 2 background screening pursuant to 



s. 435.04. 



 



7.  The employment of a medical director who 



is a physician licensed under chapter 458 or 



chapter 459 to supervise the activities of 



the dispensing organization. 



 



(c)  Monitor physician registration and 



ordering of low-THC cannabis for ordering 



practices that could facilitate unlawful 



diversion or misuse of low-THC cannabis and 



take disciplinary action as indicated. 



 



(d)  Adopt rules necessary to implement this 



section. 





http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.131.html


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.011.html


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0435/Sections/0435.04.html
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(6)  DISPENSING ORGANIZATION.—An approved 



dispensing organization shall maintain 



compliance with the criteria demonstrated 



for selection and approval as a dispensing 



organization under subsection (5) at all 



times.  Before dispensing low-THC cannabis 



to a qualified patient, the dispensing 



organization shall verify that the patient 



has an active registration in the 



compassionate use registry, the order 



presented matches the order contents as 



recorded in the registry, and the order has 



not already been filled.  Upon dispensing 



the low-THC cannabis, the dispensing 



organization shall record in the registry 



the date, time, quantity, and form of low-



THC cannabis dispensed. 



 



A.  The Negotiated Rulemaking Process 



94.  Baywood relies in large part on allegations relating 



to the negotiated rulemaking process to support this rule 



challenge.  More specifically, Baywood challenges the selection 



and composition of the negotiated rulemaking committee, the 



negotiated rulemaking process, and Baywood’s and Master Growers’ 



alleged exclusion from the negotiated rulemaking process. 



95.  In section 120.54, the Florida Legislature set forth 



detailed parameters for the agency rulemaking process.  Included 



within section 120.54 is the option for an agency to use the 



“negotiated rulemaking” process in promulgating rules.  Section 



120.54(2) provides in relevant part: 



(d)1.  An agency may use negotiated 



rulemaking in developing and adopting rules.  



The agency should consider the use of 



negotiated rulemaking when complex rules are 



being drafted or strong opposition to the 
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rules is anticipated.  The agency should 



consider, but is not limited to considering, 



whether a balanced committee of interested 



persons who will negotiate in good faith can 



be assembled, whether the agency is willing 



to support the work of the negotiating 



committee, and whether the agency can use 



the group consensus as the basis for its 



proposed rule.  Negotiated rulemaking uses a 



committee of designated representatives to 



draft a mutually acceptable proposed rule. 



 



2.  An agency that chooses to use the 



negotiated rulemaking process described in 



this paragraph shall publish in the Florida 



Administrative Register a notice of 



negotiated rulemaking that includes a 



listing of the representative groups that 



will be invited to participate in the 



negotiated rulemaking process.  Any person 



who believes that his or her interest is not 



adequately represented may apply to 



participate within 30 days after publication 



of the notice.  All meetings of the 



negotiating committee shall be noticed and 



open to the public pursuant to the 



provisions of this chapter.  The negotiating 



committee shall be chaired by a neutral 



facilitator or mediator. 



 



3.  The agency’s decision to use negotiated 



rulemaking, its selection of the 



representative groups, and approval or 



denial of an application to participate in 



the negotiated rulemaking process are not 



agency action.  Nothing in this subparagraph 



is intended to affect the rights of an 



affected person to challenge a proposed rule 



developed under this paragraph in accordance 



with s. 120.56(2). 



 



96.  The statute’s plain language addressing negotiated 



rulemaking unequivocally evidences the Legislature’s intent that 



the selection and composition of a negotiated rulemaking 





http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.56.html
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committee, the negotiated rulemaking process, and a party’s 



exclusion from the negotiated rulemaking process cannot be 



grounds for challenging or invalidating a proposed rule.  This 



intent is underscored by the legislative history behind the 



enactment of the “not agency action” language, which reads: 



The amendment to s. 120.54(2)(d), F.S., 1996 



Supp., creates a new paragraph 3.  It 



clarifies that an agency’s decision to 



utilize negotiated rulemaking, its selection 



of representative groups, and its approval 



or denial of applications to participate in 



the negotiated rulemaking process are not 



actions that constitute “agency action.”  



Agency action normally may be challenged in 



the DOAH and, upon appeal, to the District 



Court of Appeal.  The clarification that 



these types of determinations in the 



negotiated rulemaking process are not agency 



action restricts the ability to challenge 



those determinations, but persons still may 



challenge a proposed rule.  The amendment is 



in keeping with the standard used for 



mediation under the act.  



Ch. 97-176, Laws of Fla., Sen. Staff Analysis & Economic Impact 



Statement at 8 (emphasis added). 



97.  The Administrative Procedure Act delineates detailed, 



specific requirements for rulemaking, which is “a complex 



process, but . . . also a flexible one with room for agency 



discretion.”  Whiley v. Scott, supra at 720 (citing Patricia A. 



Dore, Access to Florida Administrative Proceedings, 13 Fla. St. 



U.L. Rev. 965, 988-1018 (1986)).  While chapter 120 includes 



numerous provisions agencies are required to comply with, such 
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as providing notice, holding public hearings, and publishing and 



filing proposed rules, that chapter “establishes no particular 



procedure to be followed by an agency during the original 



drafting of the proposed rule.”  Id. at 721-23 (detailing 



chapter 120’s discretionary and required rulemaking procedures).  



Put differently, the Legislature has not imposed any specific 



requirements that an agency must comply with when drafting a 



proposed rule — including when that drafting derives from the 



negotiated rulemaking process.  The resulting rule must, of 



course, be a valid exercise of delegated legislative authority; 



for example, the rule may not enlarge the law implemented, be 



vague, or be arbitrary or capricious.  See § 120.52(8), Fla. 



Stat.  But the agency has considerable discretion in how it 



drafts the rule, and a discretionary process like negotiated 



rulemaking is not one that imposes “rulemaking procedures or 



requirements” that an agency must follow to avoid invalidly 



exercising its delegated legislative authority.  See Whiley, Id. 



at 721 (noting that under section 120.54, Florida Statutes, 



agency may choose to develop proposed rule on its own, may 



choose to hold a public workshop, or may choose to utilize 



negotiated rulemaking).  



98.  Baywood asserts that the Department failed to follow 



the applicable rulemaking procedures or requirements mandated by 



section 120.54.  Specifically, Baywood contends that the 
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Department failed to convene a “balanced” committee, and that 



the members of the committee failed to adequately represent the 



interests of all other stakeholders in the formulation of the 



Proposed Rules. 



99.  Section 120.56(1)(c) provides in relevant part: 



The failure of an agency to follow the 



applicable rulemaking procedures or 



requirements set forth in this chapter shall 



be presumed to be material; however, the 



agency may rebut this presumption by showing 



that the substantial interests of the 



petitioner and the fairness of the 



proceedings have not been impaired. 



100.  At hearing, Baywood did not establish that the 



Department failed to follow the applicable rulemaking procedures 



required by chapter 120, including the manner in which it 



utilized the negotiated rulemaking process.  To the contrary, 



the evidence established that the Department considered whether 



a balanced committee could be assembled, and indeed did assemble 



such a committee.  See § 120.54(2)(d), Fla. Stat.  The 



Department worked to support the committee and used the 



committee consensus as the basis for the Proposed Rules.  See 



Id.  The Department published the required notice of negotiated 



rulemaking and of committee meetings, and the meetings were 



chaired by a neutral mediator.  See Id.  The negotiated 



rulemaking committee the Department selected was balanced and 



composed of a diverse group of stakeholders with wide-ranging 
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experience and expertise, including persons representing the 



interests of nurseries like Baywood.
7/
  Over the course of some 



26 hours the negotiated rulemaking committee conducted a 



reasoned, thoughtful, rational rulemaking process and helped 



develop a similarly reasoned, thoughtful regulatory framework 



for implementing the Act. 



B.  Definitions 



101.  The definitions provided in rule 64-4.001 are more 



than sufficient to allow applicants to know how to comply with 



the rules.  The definitions were developed with input from 



negotiated rulemaking committee members representing potential 



applicants and do not leave any doubt as to the meaning of any 



term used in the rules.  



102.  The terms “operator,” “contractual agent” and 



“inspection” do not require definition, as in this context their 



plain English meaning applies and is sufficient to enable 



applicants to understand what the rules mean and require.  These 



terms of common usage are not vague, nor do they fail to 



establish adequate standards for the Department’s decisions or 



vest unbridled discretion in the Department.
8/
  



C.  The Application Fee 



103.  Baywood asserts that with the potential for 99 



applications for D.O. approval the Department is obligated to 



adjust the proposed fee to a more reasonable amount that 
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accurately reflects the “exact number” of actual applicants.  



Baywood also posits that the members of the rulemaking 



committee, some of whom represent some of the largest nurseries 



in Florida, wanted to ensure that the initial application fee 



was “robust” enough to eliminate other nursery competition for 



D.O. approval in their region.  Finally, Baywood argues that 



upon request, an applicant’s application fee should be 



refundable. 



104.  Baywood has failed to offer any persuasive evidence 



that the $60,036 application fee is an invalid exercise of 



delegated legislative authority.  The fee amount was determined 



by dividing the estimated costs of implementing section 381.986 



by the estimated number of D.O. applicants.  In point of fact, 



it is unknown how many applications for D.O. approval will be 



submitted to the Department, and therefore an estimate must be 



used. 



105.  Baywood did not offer any competent evidence that 



would render the Department’s estimate of 15 applicants 



unreasonable.  The mere fact that substantially more than 15 



nurseries may be eligible to apply does not invalidate the 



Department’s estimate.  Rather, the 15-applicant estimate 



developed at the negotiated rulemaking sessions is a reasonable, 



rational estimate based on sound input and should allow the 
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Department to recover its costs of administering the statute, as 



required by the Act. 



106.  Baywood presented no evidence to support its theory 



that grower members of the committee had nefarious intent in 



estimating the number of potential applicants in order to 



inflate the application fee. 



107.  As to the argument that application fees should be 



refundable, the Department does not have the statutory spending 



authority to refund the application fee, nor does the Act confer 



the power to refund fees.  Agencies are creatures of statute and 



have only those powers conferred on them by the Legislature.  



State of Fla., Dep’t of Envtl. Reg. v. Puckett Oil Co., 577 



So. 2d 988, 991 (Fla. 1st DCA 1991).  The Florida Constitution; 



chapter 215, Florida Statutes; and the rules implementing that 



chapter impose specific limitations on how an agency may spend 



its money, including that agencies may not spend – even to 



refund – money unless the expenditure is expressly authorized by 



the Legislature.  See, e.g., § 215.31, Fla. Stat. 



108.  Finally, Baywood waived any right to challenge this 



aspect of proposed rule 64-4.002, as Baywood failed to submit a 



lower cost regulatory alternative — which is a precondition to 



challenging the rule on the grounds relating to the regulatory 



costs imposed.  See § 120.541(1), Fla. Stat.; Fla. Bd. of Med. 



v. Fla. Acad. of Cosmetic Surg., Inc., 808 So. 2d 243, 258 (Fla. 
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1st DCA 2002) (superseded on other grounds by ch. 2003-94 



§§ land 3, Laws of Fla., as noted in Dep’t of Health v. Merritt, 



919 So. 2d 561, 564 (Fla. 1st DCA 2006)). 



D.  Certified Financial Statements 



109.  Baywood next argues that rule 64-4.002(2)(f)1. 



misinterprets the statutory requirement of certified financials, 



and therefore the rule violates section 120.52(8)(d)-(e).  



Specifically, Baywood contends that while the Act requires the 



submission of certified financials to the Department, the Act 



neither mandates exactly when the applicant or D.O. must submit 



those certified financials to the Department nor dictates how 



far back in time, if at all, the certified financials must date.  



According to Baywood, the plain meaning of the Act dictates that 



certified financials should be submitted two years after the 



D.O. has been in existence, because the Act states that 



certified financials must demonstrate an applicant’s ability to 



sustain two years of operation as a D.O.  For the reasons set 



forth below, Baywood’s arguments in this regard are unpersuasive 



and are rejected.   



110.  The requirement that applicants submit certified 



financials with their application is a reasonable, rational 



interpretation of a statute the Department is charged with 



implementing.  Section 381.986(5)(b)1. provides, 
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An applicant for approval as a dispensing 



organization must be able to demonstrate  



. . . [t]he financial ability to maintain 



operations for the duration of the 2-year 



approval cycle, including the provision of 



certified financials to the department.  



Upon approval, the applicant must post a 



$5 million performance bond. 



(Emphasis added).  The next subsection, titled “Dispensing 



Organization,” provides, “An approved dispensing organization 



shall maintain compliance with the criteria demonstrated for 



selection and approval as a dispensing organization under 



subsection (5) at all times.”  § 381.986(6), Fla. Stat. 



(emphasis added). 



111.  Contrary to Baywood’s interpretation of this 



provision, the only logical way to read the provision is as the 



Department does:  as requiring an applicant to, at the time of 



application, submit certified financials as part of 



demonstrating its financial ability to maintain operations for 



the two-year approval cycle if selected to be a D.O.  Here, the 



statute lists two items an applicant must furnish:  certified 



financials and a performance bond.  Significantly, the provision 



specifies that the performance bond must be posted “[u]pon 



approval” — but does not include that condition precedent “upon 



approval” when imposing the certified financials requirement.  



Under long-standing statutory construction principles, certified 



financials are not required to be furnished “upon approval,” but 
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at another time.  See S. Alliance for Clean Energy v. Graham, 



113 So. 3d 742, 749 (Fla. 2013) (construing statute by applying 



doctrines of negative implication and in pari materia). 



112.  The Department’s interpretation also comports with 



statutory construction principles by avoiding an absurd result.  



See Barber v. State, 988 So. 2d 1170, 1174 (Fla. 4th DCA 2008).  



It is logical to read the statute as requiring an applicant to 



submit certified financials with its application because that 



allows the applicant’s financial ability to be assessed; it 



would be absurd to construe the statute as requiring certified 



financials to be submitted only after an applicant is selected 



to become a D.O., particularly after two years of cultivating, 



processing, and dispensing product to qualified patients as 



Baywood asserts.  At that point, the Department would already 



have evaluated the company’s application, and any information 



revealed after-the-fact in certified financials would do nothing 



to help this assessment. 



113.  The Department has reasonably interpreted the Act to 



require certified financials to be submitted with the 



application.  The Department has no authority to omit that 



statutory requirement from the proposed rules. 



E.  The Performance Bond 



114.  The performance bond is intended to ensure the 



security of “performance” by a D.O.  The Department created the 
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performance bond form and its terms and conditions based largely 



upon the Prior Final Order.  Baywood argues that while the Act 



demands that applicants post a $5 million performance bond upon 



approval, the Act includes none of the specific terms and 



conditions created by the Department and included on the 



performance bond form. 



115.  By definition, a performance bond is designed to 



guarantee performance, and the performance bond required by the 



Act is no different from any other performance bond.  A 



performance bond is a contract in which one party (the surety) 



guarantees to another party (the obligee — here, the Department) 



that a third party (the principal — here, the D.O.) will 



complete the work under the bonded agreement.  See Shannon R. 



Ginn Constr. Co. v. Reliance Ins. Co., 51 F. Supp. 2d 1347, 1350 



(S.D. Fla. 1999); Am. Home Assurance Co. v. Larkin Gen. Hosp., 



Ltd., 593 So. 2d 195, 197, 198 (Fla. 1992).  As concluded in the 



Prior Final Order, by requiring a performance bond in the amount 



of $5 million, the Legislature unquestionably intended the bond 



to cover losses to cure a D.O.’s default and ensure complete 



performance of the license term obligation, including loss to 



patients whose needs may otherwise not be met.  Costa ¶ 111. 



116.  Finally, the Proposed Rules’ bond provisions comport 



with the Prior Final Order in that the new provisions assure 



performance by fulfilling approved application requirements and 
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not defaulting, as a performance bond would be expected to do.  



A bond that could be invoked only upon a D.O.’s license 



revocation, as Baywood believes is appropriate, would ignore the 



potential “significant delays in appointing a new dispensing 



organization and having it become operational” should a D.O. 



default and “dilute[] the purpose and effect of the required 



performance bond to the point that ‘performance’ is not being 



bonded.”  Costa, ¶¶ 65, 110. 



117.  A D.O. is not without recourse if it disagrees with 



the Department revoking the D.O.’s approval or invoking the 



bond:  such an event would be agency action, and the D.O. could 



pursue administrative review under chapter 120, Florida 



Statutes.  See e.g., § 120.569, Fla. Stat.  



118.  Here, too, Baywood essentially challenges the Act’s 



requirements, not the Proposed Rules’ requirements.  The Act 



expressly requires each approved dispensing organization to 



furnish a $5 million performance bond.  § 381.986(5)(b)5., Fla. 



Stat.  The Department has reasonably interpreted its statutory 



obligation and the Proposed Rules appropriately codify that 



statutory charge. 



F.  Inspection and License Revocation 



119.  Baywood challenges proposed rule 64-4.004 governing 



the revocation of D.O. approval, and proposed rule 64-4.005 



governing the inspection of D.O. facilities.  With respect to 
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proposed rule 64-4.004, Baywood asserts that it fails to set 



forth minimum thresholds and parameters for revocation, and as 



to both rules, Baywood faults them for failing to provide an 



appeal mechanism for challenging a failed inspection or 



revocation of D.O. approval. 



120.  Proposed rule 64-4.004 provides as follows: 



64-4.004 Revocation of Dispensing 



Organization Approval. 



 



(1)  The department shall revoke its 



approval of the Dispensing Organization if 



the Dispensing Organization does any of the 



following: 



 



(a)  Cultivates low-THC cannabis before 



obtaining department authorization; 



 



(b)  Knowingly dispenses Derivative Product 



to an individual other than a qualified 



patient or a qualified patient’s legal 



representative without noticing the 



department and taking appropriate corrective 



action; 



 



(2)  The department may revoke its approval 



of the Dispensing Organization if any of the 



following failures impact the accessibility, 



availability, or safety of the Derivative 



Product and are not corrected within 30 



calendar days after notification to the 



Dispensing Organization of the failure; 



 



(a)  Failure to comply with the requirements 



in Section 381.986, F.S., or this rule 



chapter; 



 



(b)  Failure to implement the policies and 



procedures or comply with the statements 



provided to the department with the original 



or renewal application; 
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(3)  The department may revoke its approval 



of the Dispensing Organization for failure 



to meet the following deadlines if failure 



is not corrected within 10 calendar days: 



 



(a)  Failure to seek Cultivation 



Authorization within 75 calendar days of 



application approval; or 



 



(b)  Failure to begin dispensing within 210 



calendar days of being granted the 



Cultivation Authorization requested in 



subsection 64-4.005(2), F.A.C. 



 



121.  As to proposed rule 64-4.005, Baywood contends that 



D.O.’s are unable to know against what standards exactly the 



Department is inspecting their facilities and against what 



measurable thresholds the facilities are being assessed.  



Baywood further argues that, for a given inspection of “any 



portion of the facility,” the Department has failed to set forth 



minimum thresholds for a passing inspection of each “portion of 



the facility.” 



122.  Proposed rule 64-4.005(1) provides that:  



Submission of an application for Dispensing 



Organization approval or renewal constitutes 



permission for entry by the department at 



any reasonable time during the approval or 



renewal process, into any Dispensing 



Organization facility to inspect any portion 



of the facility; review the records required 



pursuant to Section 381.986, F.S., or this 



chapter; and identify samples of any low-THC 



cannabis or Derivative Product for 



laboratory analysis, the results of which 



shall be forwarded to the department.  All 



inspectors shall follow the Dispensing 



Organization’s Visitation Protocol when 



conducting any inspection.   
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123.  At hearing, Baywood failed to present any persuasive 



evidence that proposed rules 64-4.004 and 64-4.005 are an 



invalid exercise of delegated legislative authority.  Rather, 



the undersigned finds that those rules appropriately implement 



the Act’s directive that a D.O. maintains compliance with the 



statutory criteria for selection at all times.  § 386.981(6), 



Fla. Stat.  The Department, therefore, needs a mechanism to 



determine whether such compliance is occurring and to take 



action if a failure to comply occurs. 



124.  Both of the above rules fairly and adequately inform 



D.O.’s of what is expected of them and what will happen if they 



fail to meet the Act’s and the rules’ requirements.  Rule 64-



4.005 unambiguously explains what may be inspected (any portion 



of the facility, the records required by the Act and the rules, 



and product) and what standards will be applied (the Department 



will inspect for violations of the Act or the rules).  And rule 



64-4.004 clearly delineates the circumstances under which a D.O. 



approval will or may be revoked and provides specific time 



periods for curing such a violation.  



125.  Finally, the Department has no authority under the 



Act to create a separate appeal process for challenging the 



revocation of D.O. approval or inspection failure.  Moreover, 



there is no need for the Department to create an appeal process 



for inspection failure or license revocation, as such a process 
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already is provided in chapter 120, which authorizes any 



licensee whose license has been revoked to challenge agency 



action. 



G.  Application Evaluation and Scoring 



126.  Baywood next claims that the application and 



scorecard forms and the corresponding portions of rule 64-4.002 



as drafted by the Department neglect to detail for applicants 



exactly how and by what methodology the Department will select 



the D.O. in each of the five regions.  Without any defined 



scoring or weighting mechanism, Baywood argues, it is unclear 



how the Department will objectively assess the total points 



awarded to applicants and within each category and subcategory 



on the scorecard in the scoring matrix. 



127.  The application form developed by the Department, 



incorporated by reference in proposed rule 64-4.002, assigns 



relative weight to the five major categories (cultivation, 



processing, dispensing, medical director, and financials), and 



within three of those categories (cultivation, processing, 



dispensing) subcategories are identified and assigned relative 



weights. 



128.  The weighting system clearly set forth in the 



application form sufficiently informs would-be applicants as to 



the relative importance of each category and subcategory.  The 



decision not to assign weights or percentages to individual 
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items (as opposed to categories and subcategories) was made by 



the negotiated rulemaking committee, is reasonable, and does not 



vest unbridled discretion in the Department.  The application 



form and scorecards, in conjunction with the proposed rule, 



adequately inform D.O. applicants as to criteria to be 



considered and comparatively evaluated among competing 



applicants.  In developing this evaluation system, the 



Department was guided by the Prior Final Order, which concluded 



that the Act required the Department to undertake a comparative, 



qualitative review of each applicant.  Costa, ¶¶ 84-87. 



H.  Biennial Renewal Fee 



129.  Finally, Baywood asserts that the failure to include 



renewal costs and fees in the proposed rules is in contravention 



of the Act, is arbitrary and capricious, and fails to establish 



adequate standards for agency decisions, vesting unbridled 



discretion in the Department regarding such fee.  According to 



Baywood, D.O. applicants are entitled to know the financial 



burden to be imposed by the renewal fee. 



130.  Baywood’s contention in this regard is rejected.  The 



Act requires that the cost of administering the program be borne 



by the imposition of initial and renewal fees.  Inasmuch as the 



biennial renewal fee will not be assessed until two years 



following D.O. approval, it would be impossible at this point in 



time for the Department to determine the appropriate amount of 
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the renewal fee.  The failure to include the specific amount of 



the biennial renewal fee within the proposed rules does not 



render them defective. 



CONCLUSION 



131.  With due deference to the Department’s interpretation 



of the statute the Department is charged with implementing, it 



is concluded that the Proposed Rules are a reasonable, rational 



interpretation of the Department’s rulemaking authority that is 



clearly conferred by and consistent with the Department’s 



general duties under the Compassionate Medical Cannabis Act, 



section 381.986. 



132.  Further, the Department’s interpretation of the 



statute it is responsible for implementing is consistent with 



the Department’s general duties under section 381.0011(2).  The 



Proposed Rules do not enlarge, modify, or contravene the 



authority and discretion granted to the Department in section 



381.986. 



133.  The Department has been vested with the important 



responsibility to develop the regulatory platform for 



implementation of the Compassionate Medical Cannabis Act.  While 



the Department’s first attempt to do so was unsuccessful, the 



fruit of its second effort, which was well-reasoned, 



deliberative, and thorough, represents a rational and coherent 



regulatory framework. 
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ORDER 



Based on the foregoing Findings of Fact and Conclusions of 



Law, it is ORDERED that proposed rules 64-4.001, 64-4.002, 64-



4.004, and 64-4.005 do not constitute an invalid exercise of 



delegated legislative authority.  Accordingly, Baywood’s 



Petition is dismissed.  



DONE AND ORDERED this 27th day of May, 2015, in 



Tallahassee, Leon County, Florida. 



S                                   



W. DAVID WATKINS 



Administrative Law Judge 



Division of Administrative Hearings 



The DeSoto Building 



1230 Apalachee Parkway 



Tallahassee, Florida  32399-3060 



(850) 488-9675 



Fax Filing (850) 921-6847 



www.doah.state.fl.us 



 



Filed with the Clerk of the 



Division of Administrative Hearings 



this 27th day of May, 2015. 



 



 



ENDNOTES 



 
1/
  Unless otherwise noted, all statutory references are to the 



2014 version of the Florida Statutes. 



 
2/
  At one point, this case was consolidated with a rule 



challenge brought by the Medical Cannabis Trade Association of 



Florida, LLC (MCTA), Case No. 15-1693RP.  MCTA voluntarily 



dismissed its petition prior to final hearing. 



 
3/
  The untitled document lists 98 Florida nurseries having a 



“total inventory” of at least 400,000 plants, presumably as of 



January 9, 2015, the date the document was revised.  The 
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document also includes the “registration date” for each of the 



nurseries listed.  The undersigned notes that 10 of the 



nurseries on the list have registration dates that are less than 



30 years prior to January 9, 2015. 



 
4/
  Section 381.986(5)(b) provides that the cost of administering 



the Act shall be covered by both initial application fees and 



biennial renewal fees.  If indeed the Department’s estimate of 



D.O. applications is low, any excess funds received from initial 



application fees can be applied to the calculation of the 



biennial renewal fees, since the number of biennial renewals is 



fixed at five. 



 
5/
  The undersigned rejects the Department’s contention that a 



petitioner’s standing to bring a rule challenge is fixed as of 



the date the petition is filed.  Rather, as noted in Jerry, a 



petitioner may demonstrate injury either at the time the 



petition is filed or at the time of the hearing.  Fla. Dep’t. of 



Offender Rehab. v. Jerry, supra., at 1235. 



 
6/
  Forward-looking decisions on access to rule challenges 



include Department of Administration v. Harvey, 356 So. 2d 323 



(Fla. 1st DCA 1977); Professional Firefighters of Florida, Inc. 



v. Department of Health and Rehabilitative Services, 396 So. 2d 



1194 (Fla. 1st DCA 1981); Montgomery v. Department of Health and 



Rehabilitative Services, 468 So. 2d 1014 (Fla. 1st DCA 1985); 



Cole Vision Corp. v. Department of Business and Professional 



Regulation, 688 So. 2d 404 (Fla. 1st DCA 1997); and NAACP v. 



Board of Regents, 863 So. 2d 294 (Fla. 2003). 



 
7/
  Baywood itself did not apply to be part of the negotiated 



rulemaking committee. 



 
8/
  The Legislature used the closely related terms “operated” and 



“operations” in the Act, and did not deem it necessary to define 



the meaning of those terms within the Act. 
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NOTICE OF RIGHT TO JUDICIAL REVIEW 



A party who is adversely affected by this Final Order is 



entitled to judicial review pursuant to section 120.68, Florida 



Statutes.  Review proceedings are governed by the Florida Rules 



of Appellate Procedure.  Such proceedings are commenced by 



filing the original notice of administrative appeal with the 



agency clerk of the Division of Administrative Hearings within 



30 days of rendition of the order to be reviewed, and a copy of 



the notice, accompanied by any filing fees prescribed by law, 



with the clerk of the District Court of Appeal in the appellate 



district where the agency maintains its headquarters or where a 



party resides or as otherwise provided by law. 
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Megan S. Reynolds



From: Chris Bryant <cbryant@ohfc.com>
Sent: Monday, August 10, 2015 10:58 AM
To: 'Bush, Amanda'
Subject: Return of Miller and Sons Application



Amanda- 
 
As you may have learned by now, Ed Miller and Sons did not file a petition challenging the 
Department’s decision to reject its application for approval of a Low-THC Cannabis Dispensing 
Organization; or, at least, did not instruct me to do so on their behalf. 
 
My client has asked me to pursue the return of their application since the Department ultimately 
elected not to accept and evaluate it. While generally I would recognize that exposure of an 
application’s content to disclosure (unless redacted) is part of the bargain an applicant agrees to in 
exchange for submission and consideration of an application, here Miller and Sons obviously did not 
enjoy the benefit of consideration of its application. 
 
Please advise if I may pick up the application as submitted for return to them.   
 
M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way  |  P.O. Box 1110  |  Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700  |  Fax: (850) 521-0720  |  Mobile: (850) 544-5302 
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CHAPTER 2016-123



Committee Substitute for Committee Substitute for
Committee Substitute for House Bill No. 307



and House Bill No. 1313



An act relating to the medical use of cannabis; amending s. 381.986, F.S.;
providing and revising definitions; revising requirements for physicians
ordering low-THC cannabis, medical cannabis, or a cannabis delivery
device; revising the information a physician must update on the registry;
requiring a physician to update the registry within a specified timeframe;
requiring a physician to obtain certain written consent; providing that a
physician commits a misdemeanor of the first degree under certain
circumstances; providing that an eligible patient who uses medical
cannabis, and such patient’s legal representative, who administers
medical cannabis in specified prohibited locations commits a misdemean-
or of the first degree; providing that a physician who orders low-THC
cannabis or medical cannabis and receives related compensation from a
dispensing organization is subject to disciplinary action; revising require-
ments relating to physician education; providing that the appropriate
board must require the medical director of each dispensing organization to
hold a certain license; revising the information that the Department of
Health is required to include in its online compassionate use registry;
revising performance bond requirements for certain dispensing organiza-
tions; requiring the department to approve three dispensing organiza-
tions, including specified applicants, under certain circumstances; provid-
ing requirements for the three dispensing organizations; requiring the
department to allow a dispensing organization to make certain wholesale
purchases from or distributions to another dispensing organization;
revising standards to be met and maintained by dispensing organizations;
authorizing dispensing organizations to use certain pesticides after
consultation with the Department of Agriculture and Consumer Services;
providing requirements for dispensing organizations when they are
growing and processing low-THC cannabis or medical cannabis; requiring
dispensing organizations to inspect seeds and growing plants for certain
pests and perform certain fumigation and treatment of plants; providing
that dispensing organizations may not dispense low-THC cannabis and
medical cannabis unless they meet certain testing requirements; requir-
ing dispensing organizations to maintain certain records; requiring
dispensing organizations to contract with an independent testing labora-
tory to perform certain audits; providing packaging requirements for low-
THC and medical cannabis; requiring dispensing organizations to retain
certain samples for specified purposes; providing delivery requirements
for dispensing organizations when dispensing low-THC cannabis and
medical cannabis; providing certain safety and security requirements for
dispensing organizations; providing certain safety and security require-
ments for the transport of low-THC cannabis and medical cannabis;
authorizing the department to conduct certain inspections; providing
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EXHIBIT "B"











inspection requirements; authorizing the department to enter into certain
interagency agreements; requiring the department to make certain
information available on its website; authorizing the department to
establish a system for issuing and renewing registration cards; providing
requirements for the registration cards; authorizing the department to
impose certain fines; authorizing the department to suspend, revoke, or
refuse to renew a dispensing organization’s approval under certain
circumstances; requiring the department to renew the dispensing orga-
nization biennially under certain conditions; providing applicability;
authorizing an approved independent testing laboratory to possess,
test, transport, and lawfully dispose of low-THC cannabis or medical
cannabis by department rule ; providing that a dispensing organization is
presumed to be registered with the department under certain circum-
stances; providing that a person is not exempt from prosecution for certain
offenses and is not relieved from certain requirements of law under certain
circumstances; amending s. 499.0295, F.S.; revising definitions; authoriz-
ing certain manufacturers to dispense cannabis delivery devices; requir-
ing the department to authorize certain dispensing organizations or
applicants to provide low-THC cannabis, medical cannabis, and cannabis
delivery devices to eligible patients; providing for dispensing organiza-
tions or applicants meeting specified criteria to be granted authorization
to cultivate certain cannabis and operate as dispensing organizations;
requiring the department to grant approval as a dispensing organization
to certain qualified applicants by a specified date; authorizing two
dispensing organizations in the same region under certain circumstances;
authorizing the Department of Health to enforce certain rules; providing
applicability; authorizing certain colleges and universities to conduct
certain cannabis research; providing an effective date.



Be It Enacted by the Legislature of the State of Florida:



Section 1. Section 381.986, Florida Statutes, is amended to read:



381.986 Compassionate use of low-THC and medical cannabis.—



(1) DEFINITIONS.—As used in this section, the term:



(a) “Cannabis delivery device” means an object used, intended for use, or
designed for use in preparing, storing, ingesting, inhaling, or otherwise
introducing low-THC cannabis or medical cannabis into the human body.



(b)(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, transport, and dispense low-THC cannabis
or medical cannabis pursuant to this section.



(c) “Independent testing laboratory” means a laboratory, including the
managers, employees, or contractors of the laboratory, which has no direct or
indirect interest in a dispensing organization.
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(d) “Legal representative” means the qualified patient’s parent, legal
guardian acting pursuant to a court’s authorization as required under s.
744.3215(4), health care surrogate acting pursuant to the qualified patient’s
written consent or a court’s authorization as required under s. 765.113, or an
individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.



(e)(b) “Low-THC cannabis” means a plant of the genus Cannabis, the
dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol
andmore than 10 percent of cannabidiol weight for weight; the seeds thereof;
the resin extracted from any part of such plant; or any compound,
manufacture, salt, derivative, mixture, or preparation of such plant or its
seeds or resin that is dispensed only from a dispensing organization.



(f) “Medical cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin extracted
from any part of the plant; and every compound, manufacture, sale,
derivative, mixture, or preparation of the plant or its seeds or resin that
is dispensed only from a dispensing organization for medical use by an
eligible patient as defined in s. 499.0295.



(g)(c) “Medical use” means administration of the ordered amount of low-
THC cannabis or medical cannabis. The term does not include the:



1. Possession, use, or administration of low-THC cannabis or medical
cannabis by smoking.



2. The term also does not include the Transfer of low-THC cannabis or
medical cannabis to a person other than the qualified patient for whom it
was ordered or the qualified patient’s legal representative on behalf of the
qualified patient.



3. Use or administration of low-THC cannabis or medical cannabis:



a. On any form of public transportation.



b. In any public place.



c. In a qualified patient’s place of employment, if restricted by his or her
employer.



d. In a state correctional institution as defined in s. 944.02 or a
correctional institution as defined in s. 944.241.



e. On the grounds of a preschool, primary school, or secondary school.



f. On a school bus or in a vehicle, aircraft, or motorboat.



(h)(d) “Qualified patient” means a resident of this state who has been
added to the compassionate use registry by a physician licensed under
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chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis
from a dispensing organization.



(i)(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.



(2) PHYSICIANORDERING.—Effective January 1, 2015, A physician is
authorized to order licensed under chapter 458 or chapter 459 who has
examined and is treating a patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms may order for the patient’s medical use low-
THC cannabis to treat a qualified patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms; order low-THC cannabis such disease,
disorder, or condition or to alleviate symptoms of such disease, disorder,
or condition, if no other satisfactory alternative treatment options exist for
the qualified that patient; order medical cannabis to treat an eligible patient
as defined in s. 499.0295; or order a cannabis delivery device for the medical
use of low-THC cannabis or medical cannabis, only if the physician and all of
the following conditions apply:



(a) Holds an active, unrestricted license as a physician under chapter
458 or an osteopathic physician under chapter 459;



(b) Has treated the patient for at least 3 months immediately preceding
the patient’s registration in the compassionate use registry;



(c) Has successfully completed the course and examination required
under paragraph (4)(a);



(a) The patient is a permanent resident of this state.



(d)(b) Has determined The physician determines that the risks of
treating the patient with ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit to the for that patient. If a
patient is younger than 18 years of age, a second physician must concur with
this determination, and such determination must be documented in the
patient’s medical record;.



(e)(c) The physician Registers as the orderer of low-THC cannabis or
medical cannabis for the named patient on the compassionate use registry
maintained by the department and updates the registry to reflect the
contents of the order, including the amount of low-THC cannabis or medical
cannabis that will provide the patient with not more than a 45-day supply
and a cannabis delivery device needed by the patient for the medical use of
low-THC cannabis or medical cannabis. The physician must also update the
registry within 7 days after any change is made to the original order to
reflect the change. The physician shall deactivate the registration of the
patient and the patient’s legal representative patient’s registration when
treatment is discontinued;.
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(f)(d) The physician Maintains a patient treatment plan that includes
the dose, route of administration, planned duration, and monitoring of the
patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis or medical cannabis;.



(g)(e) The physician Submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis and medical cannabis on patients;.



(h)(f) The physician Obtains the voluntary written informed consent of
the patient or the patient’s legal representative guardian to treatment with
low-THC cannabis after sufficiently explaining the current state of knowl-
edge in the medical community of the effectiveness of treatment of the
patient’s condition with low-THC cannabis, the medically acceptable
alternatives, and the potential risks and side effects;



(i) Obtains written informed consent as defined in and required under s.
499.0295, if the physician is orderingmedical cannabis for an eligible patient
pursuant to that section; and



(j) Is not a medical director employed by a dispensing organization.



(3) PENALTIES.—



(a) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC
cannabis for a patient without a reasonable belief that the patient is
suffering from:



1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or



2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.



(b) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders medical cannabis
for a patient without a reasonable belief that the patient has a terminal
condition as defined in s. 499.0295.



(c)(b) A Any person who fraudulently represents that he or she has
cancer, or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, or a terminal condition
to a physician for the purpose of being ordered low-THC cannabis, medical
cannabis, or a cannabis delivery device by such physician commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083.
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(d) An eligible patient as defined in s. 499.0295 who uses medical
cannabis, and such patient’s legal representative who administers medical
cannabis, in plain view of or in a place open to the general public, on the
grounds of a school, or in a school bus, vehicle, aircraft, or motorboat,
commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.



(e) A physician who orders low-THC cannabis, medical cannabis, or a
cannabis delivery device and receives compensation from a dispensing
organization related to the ordering of low-THC cannabis, medical cannabis,
or a cannabis delivery device is subject to disciplinary action under the
applicable practice act and s. 456.072(1)(n).



(4) PHYSICIAN EDUCATION.—



(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis
delivery device for medical use by a patient in this state, the appropriate
board shall require the ordering physician licensed under chapter 458 or
chapter 459 to successfully complete an 8-hour course and subsequent
examination offered by the Florida Medical Association or the Florida
Osteopathic Medical Association that encompasses the clinical indications
for the appropriate use of low-THC cannabis and medical cannabis, the
appropriate cannabis delivery devices mechanisms, the contraindications
for such use, and as well as the relevant state and federal laws governing the
ordering, dispensing, and possessing of these substances and devices this
substance. The first course and examination shall be presented by October 1,
2014, and shall be administered at least annually thereafter. Successful
completion of the course may be used by a physician to satisfy 8 hours of the
continuing medical education requirements required by his or her respective
board for licensure renewal. This course may be offered in a distance
learning format.



(b) The appropriate board shall require the medical director of each
dispensing organization to hold an active, unrestricted license as a physician
under chapter 458 or as an osteopathic physician under chapter 459 and
approved under subsection (5) to successfully complete a 2-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses appropriate
safety procedures and knowledge of low-THC cannabis, medical cannabis,
and cannabis delivery devices.



(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis,
medical cannabis, or a cannabis delivery device each time such physician
renews his or her license. In addition, successful completion of the course
and examination specified in paragraph (b) is required for the medical
director of each dispensing organization each time such physician renews his
or her license.
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(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis, medical cannabis, or a cannabis delivery device may be
subject to disciplinary action under the applicable practice act and under s.
456.072(1)(k).



(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, The
department shall:



(a) Create and maintain a secure, electronic, and online compassionate
use registry for the registration of physicians, and patients, and the legal
representatives of patients as provided under this section. The registry must
be accessible to law enforcement agencies and to a dispensing organization
in order to verify the authorization of a patient or a patient’s legal
representative to possess patient authorization for low-THC cannabis,
medical cannabis, or a cannabis delivery device and record the low-THC
cannabis, medical cannabis, or cannabis delivery device dispensed. The
registry must prevent an active registration of a patient by multiple
physicians.



(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis, medical cannabis, or a cannabis delivery device under
this section, one in each of the following regions: northwest Florida,
northeast Florida, central Florida, southeast Florida, and southwest
Florida. The department shall develop an application form and impose an
initial application and biennial renewal fee that is sufficient to cover the
costs of administering this section. An applicant for approval as a dispensing
organization must be able to demonstrate:



1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.



2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.



3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.



4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the depart-
ment.



5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the
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department. Upon approval, the applicant must post a $5 million perfor-
mance bond. However, upon a dispensing organization’s serving at least
1,000 qualified patients, the dispensing organization is only required to
maintain a $2 million performance bond.



6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.



7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.



(c) Upon the registration of 250,000 active qualified patients in the
compassionate use registry, approve three dispensing organizations, includ-
ing, but not limited to, an applicant that is a recognized class member of
Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers
Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers
and Agriculturalists Association, which must meet the requirements of
subparagraphs (b)2.-7. and demonstrate the technical and technological
ability to cultivate and produce low-THC cannabis.



(d) Allow a dispensing organization to make a wholesale purchase of low-
THC cannabis or medical cannabis from, or a distribution of low-THC
cannabis or medical cannabis to, another dispensing organization.



(e)(c) Monitor physician registration and ordering of low-THC cannabis,
medical cannabis, or a cannabis delivery device for ordering practices that
could facilitate unlawful diversion or misuse of low-THC cannabis, medical
cannabis, or a cannabis delivery device and take disciplinary action as
indicated.



(d) Adopt rules necessary to implement this section.



(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation must, at all times, shall maintain compliance with the criteria
demonstrated for selection and approval as a dispensing organization under
subsection (5) and the criteria required in this subsection at all times.



(a) When growing low-THC cannabis or medical cannabis, a dispensing
organization:



1. May use pesticides determined by the department, after consultation
with the Department of Agriculture and Consumer Services, to be safely
applied to plants intended for human consumption, but may not use
pesticides designated as restricted-use pesticides pursuant to s. 487.042.



2. Must grow low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from any other plant.



3. Must inspect seeds and growing plants for plant pests that endanger
or threaten the horticultural and agricultural interests of the state, notify
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the Department of Agriculture and Consumer Services within 10 calendar
days after a determination that a plant is infested or infected by such plant
pest, and implement and maintain phytosanitary policies and procedures.



4. Must perform fumigation or treatment of plants, or the removal and
destruction of infested or infected plants, in accordance with chapter 581 and
any rules adopted thereunder.



(b) When processing low-THC cannabis or medical cannabis, a dispen-
sing organization must:



1. Process the low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from other plants or products.



2. Test the processed low-THC cannabis and medical cannabis before
they are dispensed. Results must be verified and signed by two dispensing
organization employees. Before dispensing low-THC cannabis, the dispen-
sing organization must determine that the test results indicate that the low-
THC cannabis meets the definition of low-THC cannabis and, for medical
cannabis and low-THC cannabis, that all medical cannabis and low-THC
cannabis is safe for human consumption and free from contaminants that
are unsafe for human consumption. The dispensing organization must
retain records of all testing and samples of each homogenous batch of
cannabis and low-THC cannabis for at least 9 months. The dispensing
organization must contract with an independent testing laboratory to
perform audits on the dispensing organization’s standard operating proce-
dures, testing records, and samples and provide the results to the
department to confirm that the low-THC cannabis or medical cannabis
meets the requirements of this section and that the medical cannabis and
low-THC cannabis is safe for human consumption.



3. Package the low-THC cannabis or medical cannabis in compliance
with the United States Poison Prevention Packaging Act of 1970, 15 U.S.C.
ss. 1471 et seq.



4. Package the low-THC cannabis or medical cannabis in a receptacle
that has a firmly affixed and legible label stating the following information:



a. A statement that the low-THC cannabis or medical cannabis meets
the requirements of subparagraph 2.;



b. The name of the dispensing organization from which the medical
cannabis or low-THC cannabis originates; and



c. The batch number and harvest number from which the medical
cannabis or low-THC cannabis originates.



5. Reserve two processed samples from each batch and retain such
samples for at least 9 months for the purpose of testing pursuant to the audit
required under subparagraph 2.
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(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis
delivery device, a dispensing organization:



1. May not dispense more than a 45-day supply of low-THC cannabis or
medical cannabis to a patient or the patient’s legal representative.



2. Must have the dispensing organization’s employee who dispenses the
low-THC cannabis, medical cannabis, or a cannabis delivery device enter
into the compassionate use registry his or her name or unique employee
identifier.



3. Must verify in the compassionate use registry that a physician has
ordered the low-THC cannabis, medical cannabis, or a specific type of a
cannabis delivery device for the patient.



4. May not dispense or sell any other type of cannabis, alcohol, or illicit
drug-related product, including pipes, bongs, or wrapping papers, other than
a physician-ordered cannabis delivery device required for the medical use of
low-THC cannabis or medical cannabis, while dispensing low-THC cannabis
or medical cannabis.



5. Must Before dispensing low-THC cannabis to a qualified patient, the
dispensing organization shall verify that the patient has an active registra-
tion in the compassionate use registry, the patient or patient’s legal
representative holds a valid and active registration card, the order presented
matches the order contents as recorded in the registry, and the order has not
already been filled.



6. Must, upon dispensing the low-THC cannabis, medical cannabis, or
cannabis delivery device, the dispensing organization shall record in the
registry the date, time, quantity, and form of low-THC cannabis or medical
cannabis dispensed and the type of cannabis delivery device dispensed.



(d) To ensure the safety and security of its premises and any off-site
storage facilities, and to maintain adequate controls against the diversion,
theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery
devices, a dispensing organization shall:



1.a. Maintain a fully operational security alarm system that secures all
entry points and perimeter windows and is equipped with motion detectors;
pressure switches; and duress, panic, and hold-up alarms; or



b. Maintain a video surveillance system that records continuously 24
hours each day and meets at least one of the following criteria:



(I) Cameras are fixed in a place that allows for the clear identification of
persons and activities in controlled areas of the premises. Controlled areas
include grow rooms, processing rooms, storage rooms, disposal rooms or
areas, and point-of-sale rooms;
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(II) Cameras are fixed in entrances and exits to the premises, which shall
record from both indoor and outdoor, or ingress and egress, vantage points;



(III) Recorded images must clearly and accurately display the time and
date; or



(IV) Retain video surveillance recordings for a minimum of 45 days or
longer upon the request of a law enforcement agency.



2. Ensure that the organization’s outdoor premises have sufficient
lighting from dusk until dawn.



3. Establish and maintain a tracking system approved by the depart-
ment that traces the low-THC cannabis or medical cannabis from seed to
sale. The tracking system shall include notification of key events as
determined by the department, including when cannabis seeds are planted,
when cannabis plants are harvested and destroyed, and when low-THC
cannabis or medical cannabis is transported, sold, stolen, diverted, or lost.



4. Not dispense from its premises low-THC cannabis, medical cannabis,
or a cannabis delivery device between the hours of 9 p.m. and 7 a.m., but may
perform all other operations and deliver low-THC cannabis and medical
cannabis to qualified patients 24 hours each day.



5. Store low-THC cannabis ormedical cannabis in a secured, locked room
or a vault.



6. Require at least two of its employees, or two employees of a security
agency with whom it contracts, to be on the premises at all times.



7. Require each employee to wear a photo identification badge at all
times while on the premises.



8. Require each visitor to wear a visitor’s pass at all times while on the
premises.



9. Implement an alcohol and drug-free workplace policy.



10. Report to local law enforcement within 24 hours after it is notified or
becomes aware of the theft, diversion, or loss of low-THC cannabis ormedical
cannabis.



(e) To ensure the safe transport of low-THC cannabis or medical
cannabis to dispensing organization facilities, independent testing labora-
tories, or patients, the dispensing organization must:



1. Maintain a transportation manifest, which must be retained for at
least 1 year.



2. Ensure only vehicles in good working order are used to transport low-
THC cannabis or medical cannabis.
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3. Lock low-THC cannabis or medical cannabis in a separate compart-
ment or container within the vehicle.



4. Require at least two persons to be in a vehicle transporting low-THC
cannabis or medical cannabis, and require at least one person to remain in
the vehicle while the low-THC cannabis or medical cannabis is being
delivered.



5. Provide specific safety and security training to employees transport-
ing or delivering low-THC cannabis or medical cannabis.



(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.—



(a) The departmentmay conduct announced or unannounced inspections
of dispensing organizations to determine compliance with this section or
rules adopted pursuant to this section.



(b) The department shall inspect a dispensing organization upon
complaint or notice provided to the department that the dispensing
organization has dispensed low-THC cannabis or medical cannabis contain-
ing any mold, bacteria, or other contaminant that may cause or has caused
an adverse effect to human health or the environment.



(c) The department shall conduct at least a biennial inspection of each
dispensing organization to evaluate the dispensing organization’s records,
personnel, equipment, processes, security measures, sanitation practices,
and quality assurance practices.



(d) The department may enter into interagency agreements with the
Department of Agriculture and Consumer Services, the Department of
Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for
Health Care Administration, and such agencies are authorized to enter into
an interagency agreement with the department, to conduct inspections or
perform other responsibilities assigned to the department under this
section.



(e) The department must make a list of all approved dispensing
organizations and qualified ordering physicians and medical directors
publicly available on its website.



(f) The department may establish a system for issuing and renewing
registration cards for patients and their legal representatives, establish the
circumstances under which the cards may be revoked by or must be returned
to the department, and establish fees to implement such system. The
department must require, at a minimum, the registration cards to:



1. Provide the name, address, and date of birth of the patient or legal
representative.
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2. Have a full-face, passport-type, color photograph of the patient or legal
representative taken within the 90 days immediately preceding registration.



3. Identify whether the cardholder is a patient or legal representative.



4. List a unique numeric identifier for the patient or legal representative
that is matched to the identifier used for such person in the department’s
compassionate use registry.



5. Provide the expiration date, which shall be 1 year after the date of the
physician’s initial order of low-THC cannabis or medical cannabis.



6. For the legal representative, provide the name and unique numeric
identifier of the patient that the legal representative is assisting.



7. Be resistant to counterfeiting or tampering.



(g) The department may impose reasonable fines not to exceed $10,000
on a dispensing organization for any of the following violations:



1. Violating this section, s. 499.0295, or department rule.



2. Failing to maintain qualifications for approval.



3. Endangering the health, safety, or security of a qualified patient.



4. Improperly disclosing personal and confidential information of the
qualified patient.



5. Attempting to procure dispensing organization approval by bribery,
fraudulent misrepresentation, or extortion.



6. Being convicted or found guilty of, or entering a plea of guilty or nolo
contendere to, regardless of adjudication, a crime in any jurisdiction which
directly relates to the business of a dispensing organization.



7. Making or filing a report or record that the dispensing organization
knows to be false.



8. Willfully failing to maintain a record required by this section or
department rule.



9. Willfully impeding or obstructing an employee or agent of the
department in the furtherance of his or her official duties.



10. Engaging in fraud or deceit, negligence, incompetence, or misconduct
in the business practices of a dispensing organization.



11. Making misleading, deceptive, or fraudulent representations in or
related to the business practices of a dispensing organization.
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12. Having a license or the authority to engage in any regulated
profession, occupation, or business that is related to the business practices
of a dispensing organization suspended, revoked, or otherwise acted against
by the licensing authority of any jurisdiction, including its agencies or
subdivisions, for a violation that would constitute a violation under Florida
law.



13. Violating a lawful order of the department or an agency of the state,
or failing to comply with a lawfully issued subpoena of the department or an
agency of the state.



(h) The department may suspend, revoke, or refuse to renew a dispen-
sing organization’s approval if a dispensing organization commits any of the
violations in paragraph (g).



(i) The department shall renew the approval of a dispensing organiza-
tion biennially if the dispensing organization meets the requirements of this
section and pays the biennial renewal fee.



(j) The department may adopt rules necessary to implement this section.



(8) PREEMPTION.—



(a) All matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations are
preempted to the state.



(b) A municipality may determine by ordinance the criteria for the
number and location of, and other permitting requirements that do not
conflict with state law or department rule for, dispensing facilities of
dispensing organizations located within its municipal boundaries. A county
may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or department
rule for all dispensing facilities of dispensing organizations located within
the unincorporated areas of that county.



(9)(7) EXCEPTIONS TO OTHER LAWS.—



(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
or medical cannabis ordered for the patient, but not more than a 45-day
supply, and a cannabis delivery device ordered for the patient.



(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully
dispose of reasonable quantities, as established by department rule, of
low-THC cannabis, medical cannabis, or a cannabis delivery device. For
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purposes of this subsection, the terms “manufacture,” “possession,” “deli-
ver,” “distribute,” and “dispense” have the same meanings as provided in s.
893.02.



(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
independent testing laboratory may possess, test, transport, and lawfully
dispose of low-THC cannabis or medical cannabis as provided by department
rule.



(d)(c) An approved dispensing organization and its owners, managers,
and employees are not subject to licensure or regulation under chapter 465
or chapter 499 for manufacturing, possessing, selling, delivering, distribut-
ing, dispensing, or lawfully disposing of reasonable quantities, as estab-
lished by department rule, of low-THC cannabis, medical cannabis, or a
cannabis delivery device.



(e) An approved dispensing organization that continues to meet the
requirements for approval is presumed to be registered with the department
and to meet the regulations adopted by the department or its successor
agency for the purpose of dispensing medical cannabis or low-THC cannabis
under Florida law. Additionally, the authority provided to a dispensing
organization in s. 499.0295 does not impair the approval of a dispensing
organization.



(f) This subsection does not exempt a person from prosecution for a
criminal offense related to impairment or intoxication resulting from the
medical use of low-THC cannabis or medical cannabis or relieve a person
from any requirement under law to submit to a breath, blood, urine, or other
test to detect the presence of a controlled substance.



Section 2. Subsections (2) and (3) of section 499.0295, Florida Statutes,
are amended to read:



499.0295 Experimental treatments for terminal conditions.—



(2) As used in this section, the term:



(a) “Dispensing organization” means an organization approved by the
Department of Health under s. 381.986(5) to cultivate, process, transport,
and dispense low-THC cannabis, medical cannabis, and cannabis delivery
devices.



(b)(a) “Eligible patient” means a person who:



1. Has a terminal condition that is attested to by the patient’s physician
and confirmed by a second independent evaluation by a board-certified
physician in an appropriate specialty for that condition;



2. Has considered all other treatment options for the terminal condition
currently approved by the United States Food and Drug Administration;
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3. Has given written informed consent for the use of an investigational
drug, biological product, or device; and



4. Has documentation from his or her treating physician that the patient
meets the requirements of this paragraph.



(c)(b) “Investigational drug, biological product, or device” means:



1. A drug, biological product, or device that has successfully completed
phase 1 of a clinical trial but has not been approved for general use by the
United States Food and Drug Administration and remains under investiga-
tion in a clinical trial approved by the United States Food and Drug
Administration; or



2. Medical cannabis that is manufactured and sold by a dispensing
organization.



(d)(c) “Terminal condition” means a progressive disease or medical or
surgical condition that causes significant functional impairment, is not
considered by a treating physician to be reversible even with the adminis-
tration of available treatment options currently approved by the United
States Food and Drug Administration, and, without the administration of
life-sustaining procedures, will result in death within 1 year after diagnosis
if the condition runs its normal course.



(e)(d) “Written informed consent” means a document that is signed by a
patient, a parent of a minor patient, a court-appointed guardian for a
patient, or a health care surrogate designated by a patient and includes:



1. An explanation of the currently approved products and treatments for
the patient’s terminal condition.



2. An attestation that the patient concurs with his or her physician in
believing that all currently approved products and treatments are unlikely
to prolong the patient’s life.



3. Identification of the specific investigational drug, biological product,
or device that the patient is seeking to use.



4. A realistic description of the most likely outcomes of using the
investigational drug, biological product, or device. The description shall
include the possibility that new, unanticipated, different, or worse symp-
toms might result and death could be hastened by the proposed treatment.
The description shall be based on the physician’s knowledge of the proposed
treatment for the patient’s terminal condition.



5. A statement that the patient’s health plan or third-party adminis-
trator and physician are not obligated to pay for care or treatment
consequent to the use of the investigational drug, biological product, or
device unless required to do so by law or contract.
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6. A statement that the patient’s eligibility for hospice care may be
withdrawn if the patient begins treatment with the investigational drug,
biological product, or device and that hospice care may be reinstated if the
treatment ends and the patient meets hospice eligibility requirements.



7. A statement that the patient understands he or she is liable for all
expenses consequent to the use of the investigational drug, biological
product, or device and that liability extends to the patient’s estate, unless
a contract between the patient and the manufacturer of the investigational
drug, biological product, or device states otherwise.



(3) Upon the request of an eligible patient, a manufacturer may, or upon
a physician’s order pursuant to s. 381.986, a dispensing organization may:



(a) Make its investigational drug, biological product, or device available
under this section.



(b) Provide an investigational drug, biological product, or device, or
cannabis delivery device as defined in s. 381.986 to an eligible patient
without receiving compensation.



(c) Require an eligible patient to pay the costs of, or the costs associated
with, the manufacture of the investigational drug, biological product, or
device, or cannabis delivery device as defined in s. 381.986.



Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a
dispensing organization that receives notice from the Department of Health
that it is approved as a region’s dispensing organization, posts a $5 million
performance bond in compliance with rule 64-4.002(5)(e), Florida Adminis-
trative Code, meets the requirements of and requests cultivation authoriza-
tion pursuant to rule 64-4.005(2), Florida Administrative Code, and expends
at least $100,000 to fulfill its legal obligations as a dispensing organization;
or any applicant that received the highest aggregate score through the
department’s evaluation process, notwithstanding any prior determination
by the department that the applicant failed to meet the requirements of s.
381.986, Florida Statutes, must be granted cultivation authorization by the
department and is approved to operate as a dispensing organization for the
full term of its original approval and all subsequent renewals pursuant to s.
381.986, Florida Statutes. Any applicant that qualifies under this subsection
which has not previously been approved as a dispensing organization by the
department must be given approval as a dispensing organization by the
department within 10 days after the effective date of this act, and within 10
days after receiving such approval must comply with the bond requirement
in rule 64-4.002(5)(e), Florida Administrative Code, and must comply with
all other applicable requirements of chapter 64-4, Florida Administrative
Code.



(2) If an organization that does not meet the criteria of subsection (1)
receives a final determination from the Division of Administrative Hearings,
the Department of Health, or a court of competent jurisdiction that it was
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entitled to be a dispensing organization under s. 381.986, Florida Statutes,
and applicable rules, such organization and an organization that meets the
criteria of subsection (1) shall both be dispensing organizations in the same
region. During the operations of any dispensing organization that meets the
criteria in this section, the Department of Health may enforce rule 64-4.005,
Florida Administrative Code, as filed on June 17, 2015.



(3) This section does not apply to s. 381.986 (5)(c), Florida Statutes.



Section 4. Any college or university in the state that has a college of
agriculture may conduct cannabis research consistent with state and federal
law.



Section 5. This act shall take effect upon becoming a law.



Approved by the Governor March 25, 2016.



Filed in Office Secretary of State March 25, 2016.
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The following deposition of M. CHRISTOPHER BRYANT, ESQ., 



was taken on oral examination, pursuant to notice, for 



purposes of discovery, and for use as evidence, and for other 



uses and purposes as may be permitted by the applicable and 



governing rules.  Reading and signing is WAIVED. 



**** 



THE COURT REPORTER:  Would you please raise 



your right hand?  Do you solemnly swear or affirm 



the testimony you'll give today will be the truth, 



the whole truth, and nothing but the truth?



THE WITNESS:  I do. 



Thereupon,



M. CHRISTOPHER BRYANT, ESQ. 



the witness herein, having been first duly sworn, was examined 



and testified as follows: 



DIRECT EXAMINATION



BY MR. LOMBARD:



Q. Please state your name for the record.  



A. Chris Bryant.  I'm a member of the Florida 



Bar, and I'm in their records as Matthew Christopher 



Bryant. 



Q. Gotcha.  I'm going to call you Chris because 



we know each other.  



A. Okay.  That's fine. 



Q. Chris, we're here today in the case styled 
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Edward Miller & Son, Inc., versus the Department of 



Health.  It's a state court action relating to a 2015 



application by -- I'm going to call it Miller & Sons -- 



to the Department of Health.  Are you at all familiar 



with that? 



A. I am. 



Q. Okay.  And how are you familiar with it? 



A. I was retained through Mr. Anthony -- 



Q. Ardizzone? 



A. -- Ardizzone in -- I believe it was in July of 



2015 to assist with some issues with the submission of 



their application after the fact, after the 



application -- I believe there was an application 



deadline for these applications, after the application 



deadline had passed, and I believe Mr. Ardizzone became 



aware that perhaps their application was being deemed 



untimely and they needed representation. 



Q. Okay.  And just to be clear, you said you were 



retained by Mr. Ardizzone.  Were you retained to 



represent him personally, or were you retained to 



represent the company, Ed Miller & Son, Inc.? 



A. My understanding was I was retained to 



represent Ed Miller & Son, Inc. 



Q. Was there a formal engagement letter that was 



executed? 
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A. It was not executed.  I did send an engagement 



letter and a form that our firm uses called a 



"New Matter Report" whenever we open a new matter 



whenever we're hired by a new client. 



Q. Okay.  



A. I don't know that that was ever signed and 



returned to me, but I had multiple communications with 



Mr. Ardizzone. 



Q. Okay.  I'm going to tell you on the record 



what I told you off the record.  It's not my intent 



today to try to elicit information that is protected by 



the attorney-client privilege.  That's not to say that 



I won't ask a question that, you know, unbeknownst to me 



or unwittingly suggests that you reveal attorney-client 



communications.  



So if you think I'm getting there with a 



question, just tell me.  I'm sure Mr. Elliott will chime 



in as well.  But I do want you to know that it's not 



my -- I'm not trying to do it.  But best intentions 



aside, it may get to a place where you think I'm going 



there, and I just need you to let me know.  



A. Understood.  



Q. Okay.  So July 2015 you were retained.  You 



had some communications, did you not, with the 



Department of Health on behalf of Ed Miller & Sons? 
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A. I did. 



Q. Okay.  And at the time that you had those 



communications, were you acting as the attorney for 



Ed Miller & Sons, Inc.? 



A. Yes.



Q. Okay.  All right.  Now, you said you were 



retained regarding an application and an application 



deadline.  Let me go ahead and -- a lot of what I want 



to do today is just walk through a chronology with 



you --



A. Okay. 



Q. -- and get you to maybe authenticate some 



records or documents for me.  



(Exhibit 1 marked.) 



MR. LOMBARD:  I've got -- it looks like a big 



stack, but it's not as big as it looks -- or it's 



not as many as it looks.  Let me show you what I've 



marked as Exhibit 1 to your deposition.  Let's go 



off the record.



(Discussion off the record.) 



BY MR. LOMBARD:  



Q. Have you had a chance to look at Exhibit 1? 



A. Yes.



Q. Do you recognize Exhibit 1? 



A. Yes. 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 8



Q. What is Exhibit 1? 



A. It is the document that I prepared and filed 



with the Department of Health on behalf of Ed Miller & 



Sons.  I note the copy I have does not have a 



certificate of service on it and I believe the -- 



Q. You believe the original has it? 



A. Yes, I believe so.  I believe it does but -- 



Q. Do you possess a copy with the certificate of 



service on it? 



A. Actually, if you have another -- I was 



provided by your office with -- 



Q. A copy?  



A. -- a stack of the documents that they -- that 



it was expected I would be asked about today.  And -- 



Q. So -- 



A. -- it's perhaps in the -- if you have another 



document -- 



Q. I do.  I do.  



A. -- that is the withdrawal of the notice of 



protest, that one may -- that version of it may have the 



certificate of service. 



Q. Okay.  We'll turn to that in a second.  



A. Okay. 



Q. But in terms of the note -- and we'll do it 



for the other exhibit -- but in terms of the notice of 
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protest, what does this notice of protest -- what was it 



relating to? 



A. It was -- as indicated in the reference, it 



was related to the application of Ed Miller & Sons for 



approval as a low-THC cannabis dispensing organization, 



and this was filed in response to a -- as I recall, a 



posting that appeared on the Department's website 



identifying who the applicants were.  And Ed Miller & 



Sons was not on that list as being an applicant. 



Q. Okay.  Would you agree with me that you filed 



this or had it -- caused it to be filed on July 15th of 



2015? 



A. Yes. 



Q. Okay.  And if I understood what you just said, 



and I think it's referenced here in the first sentence, 



that Miller & Sons was trying to protest the apparent 



decision by the Department of Health that Ed Miller & 



Sons is, quote, not an applicant for approval as a 



dispensing organization; is that accurate? 



A. Yes.  Yes. 



Q. Okay.  After you filed this, did you have any 



communications with the Department of Health? 



A. I did with an attorney for the Department by 



the name of Amanda Bush. 



Q. Okay.  And I've got some documents we'll go 
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through, but would you agree with me that you had both 



written communications with Ms. Bush and perhaps a phone 



call or two with Ms. Bush? 



A. Correct. 



Q. Okay.  And we'll get to it in a second, but 



I'll ask the predicate question:  You filed what is a 



notice of protest, which is typically -- well, let me 



back up.  Give me your educational background.  



A. I have a bachelor's degree in political 



science or government from Florida State University in 



1980, a law degree from Florida State University in 



1984.  I've been a member of the bar in the State of 



Florida since 1984, practicing, actually, with the same 



firm in Tallahassee since that time.



Q. That's a rarity these days.  



A. Yes.  



Q. What is your -- since 1984, have you had a 



particular area of concentration? 



A. Almost exclusively administrative law, and 



within administrative law, a significant emphasis on 



procurement law, competitive bidding.  But not 



exclusively competitive bidding.  I've also done 



permitting, rulemaking, licensing, those types of 



things. 



Q. Okay.  You have, over the past, I'm not even 
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going to say how many years, but since '84, handled 



licensing cases under the APA, the Administrative 



Procedure Act? 



A. I have. 



Q. So would you consider yourself well-versed in 



the Administrative Procedure Act? 



A. I would like to think so, yes. 



Q. Yeah.  Are you board-certified? 



A. I am not board-certified.  



Q. I haven't wanted to take the test either, so I 



understand.  But during that entire time, you've been a 



member of the bar continuously? 



A. Yes. 



Q. And you've continuously practiced in that 



area? 



A. Yes. 



Q. So getting back to Exhibit 1, you titled this 



a "notice of protest," and you referenced 



Section 120.57(3), which relates to bid protests versus 



other sections of the -- I'm going to keep calling it 



the APA, which deals with different agency action.  Is 



there a particular reason why you referred to it this 



way in the documents? 



A. This was a fairly new licensing program, to my 



knowledge, that the Department of Health was operating.  
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It was not clear to me if they were treating it as -- 



you know, if they were following a procurement model 



where they've got a limited number of slots that they 



are going to award and are they doing it competitively 



such that 120.57(3) might apply.  



I thought, in an abundance of caution -- 



I thought it was possible that they were not proceeding 



under procurement provisions of 120.57(3), but to me, 



the prudent thing to do was assume the worst case 



scenario.  If the worst case scenario was, yes, it was 



under a procurement model and you only had 72 hours 



after learning of the agency's decision to file a notice 



of protest, you needed to do that or you were 



potentially going to waive your right to be heard. 



Q. Okay.  



A. So this was more in an abundance of caution, 



and if we were wrong and if it was not proceeding under 



120.57(3), but was simply licensing or some other form 



of agency decision, then we would have a longer time 



period within which to challenge that decision. 



Q. Okay.  



A. So if this was filed and the response came 



back that we're not treating it as a notice of protest, 



you don't -- we're not treating this as a procurement, 



we're not going to be doing it as a protest, like a 
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procurement protest, then we would still have the 



opportunity to challenge it as a licensing decision or 



perhaps a competitive licensing decision like 



certificate of need for hospitals, which I have done 



some of that as well. 



Q. I note in the notice of protest, which is 



Exhibit 1, that you said:  "The time of the posting is 



not shown either on the website or the list itself."



So if I understand what you're referring to in 



here, there was some list that was published on the 



Department website that identified who the applicants 



were for each of the different regions? 



A. Correct.  I'm not sure if it broke them down 



by regions, but it identified "these are the applicants 



who submitted applications. "



Q. And, again, I'm just keying off what's written 



here.  Based on what I see here, the contention in this 



notice is that Ed Miller & Sons, Inc., was not on that 



list at that time?



A. Correct. 



Q. Okay.  And I see here that you also said that 



it did not contain the notice required by 120.57(3).  



And when you said "the notice," what notice are you 



referring to? 



A. The notice that the statute would require an 
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agency, when it has reached a decision or a preliminary 



decision, where it must advise applicants or bidders or 



affected persons of their right to seek an 



administrative proceeding and their time limit for doing 



so. 



Q. Okay.  You'd agree with me that the clerk's 



stamp on this is at approximately 11:37 a.m. on 



July 15th of 2015? 



A. Yes. 



(Exhibit 2 marked.) 



BY MR. LOMBARD: 



Q. Okay.  Let me hand you another exhibit, and 



while I'm doing that, on that same day, do you recall 



whether you had a conversation with Ms. Bush about your 



notice of protest that you filed?



A. I believe I did on that day. 



Q. Let me hand you what I've marked as Exhibit 2, 



and I know you said you believed you did, but I'm 



looking for a little more certainty.  So let me have you 



look at this document and see if it refreshes your 



recollection as to whether you had a conversation with 



Ms. Bush.  



A. Yes, I did have a conversation with her by 



telephone on the same day that I filed. 



Q. And what was that conversation?  What was the 
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substance of the conversation? 



A. The substance of the conversation was her 



advising me of a couple of things.  One, that they had 



not -- they were not -- the Department was not 



proceeding under 120.57(3), were not handling this 



licensing of dispensing organizations as a competitive 



procurement process, but rather as a licensing process.  



So the expedited time frame for requesting a hearing in 



response to a notice of agency action was not going to 



be governed by 120.57(3).  



And she also indicated to me that the 



Department did not consider that they had given any 



formal notice yet of who they considered to be the 



applicants for licenses. 



Q. Okay.  Anything else you recall? 



A. That's all that comes to me right now. 



Q. Okay.  So let me ask you to look next at 



Exhibit 2 and tell me whether you recognize Exhibit 2? 



A. Yes. 



Q. What is Exhibit 2? 



A. Exhibit 2 is an email I sent to Amanda Bush on 



Wednesday, July 15th, the same day that the notice of 



protest was filed.  And looking at the time indicated, 



it indicates that was sent at about 2:16 in the 



afternoon.  I have no reason to doubt that that's 
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accurate. 



Q. Okay.  And would you agree with me that 



Exhibit 2 accurately reflects what you believed to be 



the substance of the conversation contemporaneous with 



the conversation? 



A. Yes. 



Q. Okay.  And I'll just -- I heard you say what 



you remember, but let me make sure I've got what you 



wrote correctly.  The first point is that the Department 



didn't consider the posting of those names on their 



website to be a point of entry to request administrative 



proceedings; is that correct?



A. Yes. 



Q. Okay.  When you wrote "point of entry," what 



does that phrase mean? 



A. Point of entry meaning that the signal from 



the agency that it has reached the point or the stage 



where it has made a decision and is now letting affected 



parties know that we have made a decision and if you are 



unhappy with that decision you can request an 



administrative proceeding and this is how you go about 



doing so and this is the time within which you must do 



it. 



Q. Okay.  And did Ms. Bush also tell you that the 



Department would, in fact, notify and provide a point of 
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entry to applicants so they can seek review? 



A. Yes. 



Q. Okay.  And as reflected in the third paragraph 



of your email, did Ms. Bush represent to you that the 



Department deemed these applications to proceed under 



the licensing provisions of the Administrative Procedure 



Act?  



A. Yes. 



Q. Specifically Section 120.60? 



A. Yes. 



Q. Okay.  Am I correct that in Exhibit 2, you 



were seeking her confirmation of these points outlined 



in your email and that if she did confirm the points 



identified in your email that you would, on behalf of 



Ed Miller & Son, withdraw the notice of protest? 



A. Yes, that's correct. 



Q. Is that what it says in that last paragraph? 



A. It does.  And I know I always specifically ask 



the agency, when I'm doing something like this, to 



confirm so that we don't have to get in a dispute later 



as to whether just because I said something in an email 



to them they necessarily agree with it. 



Q. Okay.  And do you recall whether Ms. Bush 



responded to the email in Exhibit 2? 



A. I recall that she did. 
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(Exhibit 3 marked.) 



BY MR. LOMBARD: 



Q. Okay.  So let me hand you what I have marked 



as Exhibit 3, and I'll give you a chance to look at 



that.  



A. Okay. 



Q. Do you recognize Exhibit 3?



A. Yes. 



Q. So just for the record, Exhibit 3 -- and just 



to expedite, Exhibit 3 contains, towards the bottom, 



your email that was sent that was reflected in 



Exhibit 2?



A. Yes. 



Q. And then right above that, is there an email 



from Ms. Bush to you that same day, July 15th? 



A. Yes. 



Q. Do you recall receiving this email from 



Ms. Bush? 



A. I do. 



Q. Would you agree with me that in this email 



Ms. Bush agreed with the points made or confirmed the 



conversation you had, with just one exception, that she 



noted that the list was posted on or about Friday, 



July 10th, as opposed to specifically on the 10th, 



per se? 
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A. Yes. 



Q. Okay.  Did you understand this to mean, then, 



that the Department was agreeing with your recitation of 



the conversation as you recalled it and detailed it in 



your email, which is Exhibit 2?



A. Yes, subject to the -- 



Q. Caveat? 



A. -- the caveat about the date, that they 



couldn't be certain of the date.  And, frankly, neither 



could I based on what was posted.  It didn't have -- 



what was on their website did not have a date stamp as 



to say when it was being put on their website. 



Q. Would you agree with me that Ms. Bush also 



indicated to you the Department would add you to a 



service list for agency action related to Ed Miller & 



Sons? 



A. Yes. 



Q. Okay.  As a result of her confirmation in 



Exhibit 3 of your discussion, did you subsequently agree 



on behalf of your client to withdraw the notice of 



protest?  



A. I did.



(Exhibit 4 marked.) 



BY MR. LOMBARD:



Q. Let me hand you Exhibit 4.  
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A. Okay. 



Q. Do you recognize Exhibit 4? 



A. Yes. 



Q. At the top of Exhibit 4 -- well, what is that 



correspondence at the top of Exhibit 4?



A. Exhibit 4 adds to what we've previously looked 



at as Exhibit 2 and Exhibit 3, an email that I sent to 



Amanda Bush also on Wednesday, July 15th at -- it has 



the date -- the timestamp of 3:40 p.m.  I have no reason 



to believe that's inaccurate, and it would be consistent 



with my responding to her email of 3:29 or so. 



Q. Did you advise her in this email that you 



would be withdrawing the notice of protest on behalf of 



Ed Miller & Sons? 



A. I did. 



Q. Okay.  And did you, in fact, submit a notice 



of withdrawal of the protest? 



A. I did. 



Q. Okay.  



(Exhibit 5 marked.) 



BY MR. LOMBARD:



Q. Let me hand you what I've marked as Exhibit 5.  



Take a minute to familiarize yourself with that.  



A. Okay. 



Q. Exhibit 5, do you recognize it? 
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A. Yes. 



Q. What is Exhibit 5? 



A. Exhibit 5 is the first two pages -- or the 



email thread from July 15th with the newest addition to 



it being an email I sent to Amanda Bush at, it says, 



3:58 on the afternoon of Wednesday, July 15th.  I have 



no reason to doubt that that's inaccurate.  I think 



that's accurate.  



And I forwarded to her a copy of the notice -- 



withdrawal of notice of protest, which I had probably 



just moments before faxed to their agency clerk.  Faxing 



to the agency clerk was the means of filing that 



Ms. Bush had suggested. 



Q. Okay.  And, in fact, in Exhibit 5, your email 



of 3:58 p.m., on July 15th says:  "This was just sent to 



your agency clerk via facsimile"; is that right? 



A. Yes. 



Q. Okay.  And if we turn -- well, let's -- for a 



second, let's stay with that email.  The email has a 



line that says, "Attachments," and it says, "Notice of 



Withdrawal of Notice of Protest.pdf"; do you see that? 



A. Yes. 



Q. Did your email attach a copy of the notice of 



withdrawal to it? 



A. To the best of my recollection, it did.  
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I think it would not have shown up -- there would not 



have been an attachments line if there was no 



attachment, I think, but -- 



Q. Okay.  And -- well, let me ask it this way:  



The substance of your email says "Attached please find 



Miller & Sons' withdrawal of its notice of protest."  



As best you can recall, did you execute on 



that by attaching the notice of withdrawal?



A. Yes.



Q. Okay.  So if we turn the page to what is a 



withdrawal of notice of protest, do you recognize that? 



A. Yes. 



Q. And tell me what that is.  



A. This is the withdrawal of notice of protest 



that I prepared and filed the afternoon of July 15th, 



filed by facsimile with the Department of Health agency 



clerk withdrawing the notice of protest that I had filed 



with the Department by hand delivery that morning. 



Q. Does the withdrawal of notice of protest that 



you executed on July 15th, the same day as the day you 



filed the notice of protest, indicate that the 



withdrawal was premised on certain representations by 



the Department of Health to you? 



A. Yes. 



Q. Was the withdrawal premised on the fact that 
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the list that was published on the website is not agency 



action? 



A. In part, yes, that's one of the things that it 



was premised upon. 



Q. Okay.  And let me walk through those premises.  



The second being that the Department will subsequently 



notify and provide a clear point of entry when a 



determination is made regarding an applicant's status 



and selection? 



A. Yes. 



Q. And that those determinations by the 



Department as to an applicant's status and selection are 



considered by the Department to be a licensing 



determination as covered by Section 120.60 Florida 



Statutes? 



A. Yes. 



Q. And that those decisions would be subject to 



challenge under 120.569, 120.57, sub-paragraph (1) and 



120.57 sub-paragraph (2)? 



A. Yes, depending on whether it involved disputed 



issues of fact or did not involve disputed issues of 



fact. 



Q. But that under no circumstance was it being 



deemed by the Department to be a competitive procurement 



subject to 120.57 sub-paragraph (3)?
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A. Correct.  Yes. 



Q. Now, if we turn the page, there's a 



certificate of service; do you see that? 



A. Yes. 



Q. Earlier when I showed you Exhibit 1, you said 



Exhibit 1 looked accurate except it appeared to be 



missing a certificate of service? 



A. Uh-huh. 



Q. Turn right behind that.  Do you see the 



original notice of protest there?



A. I see a copy of the original notice of 



protest. 



Q. My -- yeah.  That's what happens when you 



depose a lawyer.  Okay.  Do you see a certificate of 



service that goes with that copy of the notice of 



protest? 



A. Yes. 



Q. So would you agree with me that the copy of 



the notice of protest that is in Exhibit 5 to your 



deposition appears to be a complete copy of the notice 



of protest filed by you on behalf of Ed Miller & Sons on 



July 15th, 2015? 



A. Yes.  And I would point out that in addition 



to the certificate of service, it included a piece of 



paper -- a list of dispensing organization applications, 
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which I believe was attached to the original notice of 



protest that I filed. 



Q. In fact, the notice of protest says:  "To the 



best of Miller & Sons' knowledge, the attached list of 



applications was posted."  



So do you agree with me that you included in 



your notice of protest a copy of the list that at that 



point you thought was prudent to file a notice of 



protest? 



A. Yes. 



Q. Okay.  And Ed Miller & Sons is not identified 



on that list, correct?  



A. Correct. 



Q. Okay.  And that was the basis of your original 



notice of protest, the absence of their name on that 



list? 



A. Correct. 



Q. Okay.  So after you filed a notice of 



withdrawal of the notice of protest, do you recall 



receiving a formal letter from -- a copy of a formal 



letter from the Department rejecting Ed Miller & Son's 



application? 



A. Yes.  



(Exhibit 6 marked.) 



MR. LOMBARD:  It's not the best copy, but a 
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copy nonetheless.  There you go.  That is 



Exhibit 6.  Off the record. 



(Discussion off the record.) 



BY MR. LOMBARD: 



Q. Let me know when you've had a chance to look 



it over.  



A. Yes, I've looked at it. 



Q. Okay.  Do you recall from looking at the prior 



emails that Ms. Bush represented to you that the 



Department would place you on the list -- on a copy list 



or a service list for any agency action relating to the 



2015 application by Ed Miller & Sons? 



A. Yes. 



Q. Okay.  And do you recall receiving this email 



from Ms. Bush on July 17th, 2015? 



A. Yes. 



Q. Stupid lawyer question.  You'd agree with me 



this is about two days after you submitted the notice of 



withdrawal of protest? 



A. Almost to the minute two days. 



Q. I doubt that was intentional but -- so would 



you agree with me that the email from Ms. Bush to you on 



July 17th, 2015, includes an attachment? 



A. Yes. 



Q. And would you agree with me that attachment is 
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a letter dated July 16th, 2015, directed to Ed Miller & 



Sons, Inc.? 



A. Yes. 



Q. Did you, in fact, receive this attachment? 



A. I did. 



Q. Okay.  And you'd agree with me -- and we 



can -- I don't want to argue about whether it was proper 



or improper to deny the application -- you'd agree with 



me this is a notice advising your client and by copy to 



you that the application that was submitted was deemed 



rejected or untimely? 



A. Yes.  It was -- I viewed this letter as the 



Department saying that the application from Ed Miller & 



Sons was untimely filed, that the material -- 



application materials were untimely received and 



apparently also received without an application fee. 



Q. Okay.  And as a result, did you understand 



that they were effectively rejecting the request for 



licensure? 



A. That was my understanding. 



Q. So we talked earlier about some of the 



premises upon which your withdrawal -- Ed Miller & Sons' 



withdrawal of the notice of protest was premised and 



that included, among others, subsequent notification 



with a clear point of entry to challenge any agency 
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decision; do you recall that? 



A. Yes. 



Q. Would you agree with me that the second page 



of the letter dated July 16th, 2015, from Ms. Patricia 



Nelson on behalf of the Department to Ed Miller & Sons 



includes said notice of rights? 



A. Yes.  And I agree that notice of rights 



constitutes a clear point of entry. 



Q. Okay.  Well, that was going to be my next 



question, so you're getting ahead of me.



Would you agree with me that it advises in the 



last paragraph of the notice of rights that failure of 



any person to file a petition for hearing within 21 days 



from receipt of this agency action will constitute a 



waiver of that person's right to administrative hearing? 



A. I agree that that is what it says. 



Q. What it says? 



A. Yes. 



Q. Okay.  Would you agree with me that you are 



cc'd on the July 16th, 2015, letter? 



A. Yes. 



Q. This is one of those tricky questions.  I'm 



not trying to get into attorney-client privilege, but 



let me see if I can ask it in a way that doesn't go 



there.  
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MR. ELLIOTT:  And if you would pause before 



you answer. 



MR. LOMBARD:  Yeah.  And both of you tell me.  



I'm really not trying to go there.  I'm just trying 



to find a way to get the answer I'm looking for.  



BY MR. LOMBARD:



Q. Would you agree with me that your client 



received a copy of the July 16th, 2015, letter from 



Ms. Nelson rejecting the application? 



MR. ELLIOTT:  To the extent you know. 



MR. LOMBARD:  Well, that's fair.  If he 



doesn't know, he doesn't know. 



THE WITNESS:  Can we go off the record for 



just a second? 



MR. LOMBARD:  We can.  We can. 



(Discussion off the record.) 



MR. LOMBARD:  Let's go back on.



BY MR. LOMBARD:



Q. So let me ask a different question and see how 



we can parse this.  And I understand Mr. Elliott may 



assert some objections and instruct you not to answer 



and that's fine.  I don't know whether I agree or 



disagree with the objection, but let's get through them 



and have them on the record.  



The copy of the July 17th email that included 
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a copy of the July 16th letter from Ms. Nelson rejecting 



the application, did you forward that to your client? 



MR. ELLIOTT:  Let me just make a general 



objection first and then I'll get into specific 



objections.  But, generally, the client has not 



waived the attorney-client privilege whatsoever so 



that -- and only you know, Mr. Bryant, what the 



answer to each question is.  I don't know.  And so 



my objection is attorney-client privilege. 



MR. LOMBARD:  Okay. 



MR. ELLIOTT:  And to the extent your answer in 



any way involves a communication with your client 



that would -- within that scope of the 



attorney-client privilege, then we object and we 



want the attorney-client privilege preserved.  So 



with that, I do object to that question. 



MR. LOMBARD:  Okay.  So -- 



MR. ELLIOTT:  And instruct the witness not to 



answer. 



MR. LOMBARD:  There we go.  That's what he was 



looking for. 



THE WITNESS:  Okay. 



BY MR. LOMBARD:



Q. Independent of communications with your 



client, do you have knowledge as to whether your client 
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received the letter? 



A. Not independent of communications with my 



client.  



MR. ELLIOTT:  Can we go off the record for 



just a minute? 



MR. LOMBARD:  Yes. 



(Discussion off the record.) 



BY MR. LOMBARD:



Q. The email from Ms. Bush, would you agree with 



me it also references two cashier's checks that your 



client, Ed Miller & Sons, had submitted to the 



Department, and she was requesting further direction 



from you on what to do with the checks? 



A. Yes. 



Q. Okay.  And can you recall whether you 



responded to her?  If you don't, I think I've got an 



email.  



A. I don't know if I responded immediately, but 



I do recall a subsequent -- 



Q. Yeah.  



A. -- communication with Ms. Bush.  It may have 



been email.  It may have been phone.  It may have been a 



combination making arrangements for picking up those 



checks, I believe.



(Exhibit 7 marked.) 
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BY MR. LOMBARD:



Q. Let me hand what you I've marked as Exhibit 7 



and see if that helps you recall what conversations or 



communications you had with Ms. Bush regarding the 



checks.  



A. Okay. 



Q. Does Exhibit 7 help refresh your recollection 



as to whether you talked to her and/or communicated with 



her by email? 



A. Yes. 



Q. And what did you do? 



A. Apparently, I had a telephone conversation 



with Ms. Bush, according to this email from me, that she 



had initiated on Wednesday, July 29, asking about the 



return of the application fee checks.  



And, again, relying on this email and my 



recollection, I had a concern that if we accepted the 



return of those checks, that someone might argue that we 



had effectively -- that Ed Miller & Sons had effectively 



withdrawn the application, and I wanted to make sure 



that was not going to be the Department's position. 



Q. At the time of the email reflected on 



Exhibit 7 -- and I'm specifically talking about the 



July 31st, 11:17 a.m. email, you were still 



representing -- you were still counsel to Miller & Sons, 
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correct? 



A. Yes. 



Q. And I should have asked this earlier, but 



on the -- if you go back to Exhibit 6 -- I hate to 



backtrack on you, Chris -- 



A. That's okay. 



Q. -- the email that was sent to you July 17th, 



2015, at 4:26 p.m. by Ms. Bush attaching the denial 



letter of July 16th, at that time when you received that 



email, were you still counsel to Ed Miller & Son? 



A. Yes, to the best of my knowledge, I was.  



I had not been discharged by them. 



Q. Okay.  



A. Or by Mr. Ardizzone on their behalf or by them 



directly. 



Q. Right.  Okay.  And do you recall if you 



ultimately got the checks back? 



A. My recollection is yes. 



Q. Okay.  And the Department gave both back? 



A. That's my recollection, yes. 



Q. And as a matter of fact, they were -- you sent 



a -- do you recall you sent a runner to pick them up? 



A. That sounds right. 



Q. Okay.  The runner might have been your son? 



A. Might have been. 
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Q. Okay.  Well, let's -- I'm not sure that's a 



big issue in this case, so we'll skip that.  I've got 



this (indicating to document.) 



So you have a call with Ms. Bush -- and, 



again, I'm trying to run through the sequence -- you 



have this email exchange.  Ultimately the checks go 



back.  And do you recall after you got the checks back 



whether you had any subsequent conversations? 



A. With Ms. Bush?  



Q. Yes.  Or anybody else at the Department? 



A. I believe we had some communication regarding 



return of the applications themselves that Ed Miller & 



Sons had submitted. 



Q. Okay.  So let me backtrack for three seconds.  



Go back to Exhibit 7 for a minute.  



A. Uh-huh. 



Q. On July 31st, you'd agree with me -- of 2015, 



you'd agree with me that at that point we're still 



within the 21-day window that was referenced in 



Ms. Nelson's denial letter? 



A. Yes. 



Q. Okay.  



A. Of July 16th -- the July 16th denial letter?  



Q. Yes, sir.  



A. Yes. 
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(Exhibit 8 marked.) 



BY MR. LOMBARD: 



Q. Okay.  So let me hand you Exhibit 8 --



A. Okay. 



Q. -- and see if that helps you out with respect 



to the request for a return of the application.  



A. Okay. 



Q. Would you agree with me Exhibit 8 -- well, 



what is Exhibit 8? 



A. Exhibit 8 was an email that I sent to 



Amanda Bush on Monday, August 10, seeking the return of 



the application for licensure as a dispensing 



organization submitted by Ed Miller & Sons.  And 



I believe they had -- I know it was submitted in at 



least a flash drive format.  I don't recall if there was 



a hard copy submitted as well, but -- I just don't 



recall that at this point.  But they essentially wanted 



it back. 



Q. Okay.  Was that request reflected in Exhibit 8 



made by you as counsel to Ed Miller & Sons? 



A. Yes. 



Q. Well, and you say:  "My client has asked me to 



pursue the return of their application."  So would you 



agree with me this was at the direction of your client 



as reflected in your email? 
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A. Yes. 



Q. Okay.  You'd agree with me that the Department 



told you, no, that they can't return a public record? 



A. Yes. 



Q. Okay.  Now, this email is dated August 10th of 



2015, correct? 



A. Yes. 



Q. In the first sentence, you're advising here 



that -- if you think I'm mischaracterizing it, tell 



me -- that the 21-day window or point of entry reflected 



in Ms. Nelson's July 16th, 2015, letter has expired and 



Ed Miller & Sons, quote, did not file a petition 



challenging the Department's decision to reject its 



application, correct? 



A. Well, my email did not speak to the expiration 



of the 21 days, but it did indicate that they did not 



file a petition or at least did not instruct me to do 



so. 



Q. Okay.  



A. I was not aware whether perhaps they had gone 



out and hired other counsel to file a petition on their 



behalf, but to my knowledge, they had not and I knew 



that I had not on their behalf. 



Q. Okay.  I don't want to make things exhibits 



unnecessarily.  You recall that Ms. Bush told you the 
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Department cannot return the application because it 



became a public record? 



A. Yes, I do recall that. 



Q. Okay.  And you recall that it was never, 



in fact, returned -- at least not through you -- 



returned, correct? 



A. It was not returned through me. 



Q. Okay.  



A. I have no knowledge whether it was returned 



through anybody else or -- 



Q. And, again, perhaps dumb lawyer questions, but 



as you sit here today, you'd agree with me that you did 



not, on behalf of Ed Miller & Sons, file any petition 



challenging the July 16th, 2015, rejection letter from 



Ms. Nelson? 



A. Yes.  I did not file anything challenging the 



rejection that appeared in the July 16th letter on 



behalf of Ed Miller & Sons or Mr. Ardizzone. 



Q. Do you recall whether you had any -- I'm going 



to have to mark it.  



A. Okay. 



MR. LOMBARD:  It's easier. 



(Exhibit 9 marked.) 



BY MR. LOMBARD:



Q. Let me hand you Exhibit 9.  I think we can end 
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with that.  



A. Okay. 



Q. Do you recognize Exhibit 9? 



A. Yes. 



Q. Okay.  Just to kind of -- really just for 



timeline purposes more than anything else, you'd agree 



with me this reflects an exchange between you and 



Ms. Bush where she indicates what you've already told 



me, that the Department told you it can't return the 



application because it's public record? 



A. Yes. 



Q. You acknowledged that statement.  You didn't 



necessarily agree with it, but you acknowledged it and 



you said you would advise your client; is that correct? 



A. I said I will discuss with my client, yes. 



Q. And this is dated August 10th, correct? 



A. Correct. 



Q. Okay.  After August 10th, do you recall 



whether you had any conversations with Ms. Bush or any 



other person at the Department of Health with regard to 



this topic, the application of Ed Miller & Sons? 



A. Regarding returning copies of the application?  



Q. Regarding anything relating to the 



application.  



A. Not that I recall. 
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Q. Okay.  We've walked through a number of 



emails, and you've also indicated to me that you had 



telephone communications with Ms. Bush.  



A. Yes. 



Q. At any point after July 16th, 2015, did the 



Department ever represent to you that Ed Miller & Sons 



could have more than 21 days to file a petition to 



challenge the denial of the application for the 2015 



dispensing organization licensure? 



A. I don't recall ever receiving such 



communication from the Department. 



Q. I know it's reflected in emails, but I'm going 



to ask the dumb lawyer question.  To your recollection, 



did the Department ever say or do anything that 



prevented you, on behalf of Ed Miller & Sons, from 



filing a petition challenging the denial since 



July 16th, 2015? 



A. No. 



Q. Do you recall whether you spoke to anyone 



other than Ms. Bush about the Miller & Sons application? 



A. I don't believe I did, other than, you know, 



possibly staff and, you know, if I was calling to -- she 



was not available and just leaving a message.  But 



I think everything was probably by voicemail.  I don't 



believe I had any substantive discussions with anybody. 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 40



Q. I'm not suggesting you did.  I'm just trying 



to close out the record.  



A. Yeah.  No, I don't recall any discussions with 



anyone other than Ms. Bush. 



Q. Okay.  So the first communication that we've 



talked about today between you and the Department was 



the notice of protest that you filed on July 15th of 



2015.  



Prior to July 15 of 2015, did you have any 



communications with the Department regarding the 



submission of an application by Ed Miller & Son? 



A. Not that I recall. 



Q. Okay.  Were you personally involved -- and, 



again, I'm not asking for communications.  I'm just -- 



when I say personally, I mean did you -- well, let me 



ask the question and then we'll see where we go.



Were you involved in the process for 



submitting the application by Ed Miller & Sons in July 



of 2015 for a dispensing organization license? 



A. You mean before or -- at any time before -- 



Q. Yeah.  Let me make sure I clean that up.  



Yeah, it's a fair question on your part, so let me kind 



of give a date.



So you filed a notice of protest on July 15th, 



2015, correct? 
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A. Yes. 



Q. Okay.  Prior to that, your client attempted to 



submit an application.  And I can show you on the 



rejection letter the date it was due, but the date 



doesn't matter as much as the process.  



Were you involved in the actual submission of 



that application to the Department? 



A. No, neither I nor my firm was involved. 



Q. And that was going to be my next, was anybody 



else at your firm involved.  



So putting client communications aside, you 



don't have any firsthand knowledge regarding what 



occurred on the day that the application was submitted 



to the Department by Ed Miller & Sons? 



MR. ELLIOTT:  I'm going to object to the form 



of the question.  But by firsthand knowledge, you 



mean direct knowledge on his part. 



BY MR. LOMBARD:



Q. Direct -- yeah, let's see if we can clean that 



question up.  I'm not sure I follow the objection, but 



what I'm getting at is not what did his client tell him 



happened that day, but if he was physically there and 



helping to tender the application that would be 



something he has personal knowledge of versus a week 



later the client called him and said, "this is what 
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happened."  I don't -- I'm not asking about what your 



client told you.  So let me try and ask that again.  



A. Yeah. 



Q. Do you have any direct personal knowledge, 



independent of client communications, about what 



transpired on the day that Ed Miller & Sons attempted to 



submit its application for licensure? 



A. No. 



MR. LOMBARD:  Let's take five.  I just want to 



think through a couple of things here and then I 



think I'm done.



THE WITNESS:  Okay.



MR. LOMBARD:  And I think I've met my one 



hour.  Close. 



(Recess taken at 9:56 a.m. until 



9:58 a.m.) 



BY MR. LOMBARD: 



Q. You're not currently counsel to Ed Miller & 



Sons, correct? 



A. Correct, I am not. 



Q. This is more of a "where are you going to be" 



question.  Are you going to be out of state or out of 



the country the week of October 8th? 



A. October 8th?  I'm not -- not that I know of.  



I have no plans to be out of the state or -- 
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Q. Or how about out of Tallahassee, which is 



probably the more important question? 



A. Yeah.  Let me just double-check my calendar, 



but in my -- at this point, I do not know of any 



out-of-town travel plans for the week of October 8th. 



MR. LOMBARD:  Okay.  I don't have any other 



questions.  I don't know if Mr. Elliott does. 



MR. ELLIOTT:  No questions.  



(The deposition was concluded at 



9:59 a.m.) 
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BEFORE TI:IE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



. l ... ~I';-.· 
·. -i: :·:i~r~T t: F :· ~ .~ · · 



15 JUL I 5 Ali II : 3 7 
In Re: Ed Miller & Sons, Inc. r :~FJr.r r F - H- c , ... 



Application for Approval of Low TilC Cannabis Dispensing Orgru:Ul:atfonS 1 
•L:. :_ ._···.!'. 



NOTICE OF PROTEST 



NOTICE IS GIVEN that Ed Miller & Sons, Inc., ("Miller & Sons") intends to protest the 



apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 



approval as a Dispensing Organization under Section 381.986, Fla Stat, despite Miller & Sons 



having submitted an application. To the best of Miller & Sons' knowledge, the attached Jist of 



Dispensing Organization Applications was posted by the Department on its website on the 



afternoon of Friday, July 10,2015. The tin1e of the posting is not shown on either the website or 



the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 



however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 



time of posting, to avoid waiver of any right to challenge. 



If it is determined that the Department has reached a decision or intended decision as to 



Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 



time prescribed by Section 120.57(3)(b) and the applicable rules of procedure. 



. rl-. 
FILED this~ day of July, 2015. 



Florida Bar No. 434450 · 
OERTEL, FERNANDEZ, BRYANT 



& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 



EX~IT I 
WIT:~r~l•v 
DATE:'-- I 
TRACY FINAN, RPR 











From: 
To: 
Subject: 
Date: 



Amanda-



Chris Brvant 
"amanda bush@f!health.goy" 
Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 2:16:54 PM 



Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position , 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson , P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



EXH~IT 2. 
WIT: r 
DATE: ~ I 
TRACY FINAN, RPR 











From: 
To: 
Subject: 
Date: 



Chris, 



Bush. Amanda 
"Chris Brvant" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:28:32 PM 



Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about thls 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" Hst. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743· 



As discussed, I v.'ill also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 



Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
C85o) 245-4027 



Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request Your 
e-mail communications may therefore be subject to public disclosure. 



From: Chris Bryant [mailto:cbryant@ohfc.com] 



Sent: Wednesday, July 15, 2015 2:25 PM 



To: Bush, Amanda 



Subject: Miller & Sons Notice of Protest 



Amanda-



EXHI~±B WIT: 1 
DATE. -J 11)( 
TRACY FINAN, APR 



Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 











be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position , 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized , we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P. 0 . Box 1110 I Tallahassee, Florida 32302-111 0 
Telephone: (850) 521-0700 1 Fax: (850) 521-0720 I Mobile: (850) 544-5302 











From: 
To: 
Subject: 
Date: 



Amanda-



Chris Bryant 
"Bush. Amanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:40:37 PM 



Thank you , and I agree with the clarification of your client's position as stated in your 
response below. I would agree we don't know for certain when the list of applicants 
was posted on the Department's website, but given that it did not contain point of 
entry language, and did not trigger a 120.57(3) review process, the exact date is not 
material. We can be confident it was not posted before the close of the application 
period on Wednesday, July 8. 



Thank you for prompt assurance and cooperation. The notice of withdrawal will be 
sent in shortly. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 1 Mobile: (850) 544-5302 



From: Bush, Amanda [mailto:Amanda.Bush@flhealth.gov] 



Sent: Wednesday, July 15, 2015 3:29PM 



To: Chris Bryant 



Subject: RE: Miller & Sons Notice of Protest 



Chris, 



Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the "'rithdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 



As discussed, I will also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 



Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 



Please note: Florida has a very broad public records law. Most "''Iitten communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail commun ications may therefore be subject to public disclosure. 



EXH~· 
WI~ ir 
DATE: - -:b 
TRACY FINAN, RPR 











From: Chris Bryant [mailto·cbryant@ohfc com] 



Sent: Wednesday, July 15, 2015 2:25PM 



To: Bush, Amanda 



Subject: Miller & Sons Notice of Protest 



Amanda-



Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-11 10 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 











From: 
To: 
Subject: 
Date: 
Attachments: 



Amanda-



Chns Brvant 
"Bush. Amanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:58:14 PM 
Notice of Withdrawal of Notjce of Protest.pdf 



Attached please find Miller & Sons' withdrawal of its notice of protest. This was just 
sent to your agency clerk via facsimile to 413-87 43. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson , P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: Bush, Amanda [mailto:Amanda.Bush@flhealt h.gov] 



Sent: Wednesday, July 15, 2015 3:29 PM 



To: Chris Bryant 



Subject: RE: M iller & Sons Notice of Protest 



Chris, 



Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to ay that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 



As discussed, I will also add you to the service list for any agency actions related to your cl ient, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 



Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 



Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 



From: Chris Bryant [mailto:cbryant@ohfc com] 



Sent: Wednesday, July 15, 2015 2:25 PM 



To: Bush, Amanda 



Subject: Miller & Sons Notice of Protest EXH~5 WI~ 1f 
DATE: - . 
TRACY FINAN, RPR 











Amanda-



Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized , we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P .A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521 -0720 I Mobile: (850} 544-5302 











BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



In Re: Ed Miller and Son, Inc. 
Application for Approval of Low THC Cannabis Dispensing Organizations 



Withdrawal of Notice of Protest 



NOTICE IS GIVEN that Ed Miller & Son, Inc., hereby withdraws the Notice of Protest 



filed by it on this date (copy attached). This withdrawal is premised on the Department's 



representation that the list of Dispensing Organization Applicants challenged by Miller and Son 



(and attached to its Notice of Protest) does not reflect agency action subject to challenge; that 



subsequent notification with a clear point of entry will be provided by the Department when 



determinations are made as to applicant status and selection; and that such determinations by the 



Department are considered by the Department to be licensing determinations governed by Section 



120.60, Fla, Stat. , and subject to challenge under Sections 120.569 and 120.57 (1) and (2), Fla. 



Stat., not competitive procurement determinations subject to challenge under Section 120.57(3), 



Fla Stat. 



~ 
FILED this~ day of July, 2015. 



M. CHRISTOPHER RYAN 
Florida Bar No. 43 50 
OERTEL, FERNANDEZ, BRYANT 



& ATKINSON, P.A. 
P.O. Box I I 10 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 
Attorneys for Ed Miller and Son, Inc. 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A. , P.O . BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 











CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that the foregoing Withdrawal ofNotice of Protest bas been filed 



via Facsimile and U.S. Mail to Shannon Revels, Agency Clerk, Florida Department of Health, 



Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida; and copy 



via Email to Amanda Bush (amanda.bush@flhealth.gov), Attorney at Law, Florida Department of 



Health, Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida on 



:M 
this _E'_ day of July, 2015. 



Attorney 
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OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 











BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



15 JUL I 5 AH II : 3 7 
In Re: Ed Miller & Sons, Inc. ~~ -::111 , .... pr - w- C r .. . 



Application for Approval of Low THC Cannabis Dispensing OrgaillZaifun§ ' •• t. L -:"~· 



NOTICE OF PROTEST 



NOTICE IS GIVEN that Ed Miller & Sons, Inc. , ("Miller & Sons") intends to protest the 



apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 



approval as a Dispensing Organization under Section 38 1.986, Fla. Stat., despite Miller & Sons 



having submitted an application. To the best of Miller & Sons' knowledge, the attached list of 



Dispensing Organization Applications was posted by the Department on its website on the 



afternoon of Friday, July 10,2015. The time of the posting is not shown on either the website or 



the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 



however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 



time of posting, to avoid waiver of any right to challenge. 



If it is determined that the Department has reached a decision or intended decision as to 



Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 



time prescribed by Section 120.57(3)(b) and the applicable rules of procedure. 



- ~ 
FILED this~ day of July, 2015. 



Florida Bar No. 434450 
OERTEL, FERNANDEZ, BRYANT 



& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521 -0700 
Telecopier: (850) 521-0720 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALlAHASSEE, FLORIDA 32302-1110 











CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that the original and one copy of the foregoing has been filed via 



Hand Delivery upon the Agency Clerk, Florida Department of Health, Office of the General 



~ 
Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida, on this JS_ day of July, 2015. 



ffv~~ fkrd 
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OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302·1110 











Dispensing Organization Applications 



No. Applicant Region Received 
1 McCrory's Sunny Hill Nursery Central July 7, 2015 
2 Loop's Nursery and Greenhouses, Inc. Northeast July 7, 2015 



3 Keith St. Germain Nursery Farms Southeast July 7, 2015 
4 Plants of Ruskin Southwest July 8, 2015 



5 Deleons' Bromeliads, Inc. Central July 8, 2015 
6 Bill's Nursery, Inc. d/b/a Almond Tree Southeast July 8, 2015 



Nursery 



7 Bill's Nursery, Inc. d/b/a Almond Tree Northeast July 8, 2015 
Nursery 



8 Chestnut Hill Tree Farm, LLC Northeast July 8, 2015 
9 Costa Nursery Farms, LLC Southeast July 8, 2015 



10 George Hackney, Inc. d/b/a Hackney Northwest July 8, 2015 
Nursery 



11 Nature's Way Nursery of Miami Southeast July 8, 2015 



12 Alpha Foliage, Inc. Northwest July 8, 2015 
13 Alpha Foliage, Inc. Southwest July 8, 2015 
14 Redland Nursery, Inc. Central July 8, 2015 
15 Redland Nursery, Inc. Southeast July 8, 2015 



16 Hart's Plant Nursery, Inc. Northeast July 8, 2015 



17 Hart's Plant Nursery, Inc. Northwest July 8, 2015 



18 Sun Bulb Company, Inc. Southwest July 8, 2015 



19 Treadwell Nursery Central July 8, 2015 



20 Spring Oaks Greenhouse, Inc. Central July 8, 2015 



21 Knox Nursery, Inc. Central July 8, 2015 



22 San Felasco Nurseries, Inc. d/b/a Northeast July 8, 2015 
Grandiflora 



23 Tropiflora, LLC Southwest July 8, 2015 



24 Dewar Nurseries, Inc. Central July 8, 2015 



25 Tornello Landscape Corp. d/ b/a 3 Boys Southwest July 8, 2015 
Farm 



26 Perkins Nursery, Inc. Southwest July 8, 2015 



27 Tree-King Tree Farm, Inc. Northwest July 8, 2015 



28 Razbuton, Inc. Central July 8, 2015 











From: 



Sent : 
To: 
Subject: 
Attachments: 



Good afternoon Chris, 



Bush, Amanda 
Friday, July 17, 201 S 4 :26PM 
'Chris Bryant' 
Notice of Agency Act10n 
Miller & Sons agency action_07 16.15.pdf 



1 wanted to cop)' you as promised on nny ugenty nccion taken in regard to your client, Ed Miller and Sons, Inc. The 
attached lerter was sent certified mail to your client yesterday. 1 have the two cashier checks ~ubmitted by your client and 
need fu1ther direction from you/your client on return or disposal of those checks. 



Best regards. 
Amanda G. Bush 
Senior Attorney 
Office of the General C<iunsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 3:!399-1703 
csso) 245-4027 



Plet1se note: Florida has a very broad public records law. Most written communications to or from s tate officials regarding 
stute busini!Ss 11re public records nvniloble to the public and media upon req\lest. Your e-mail communications may 
tlu~refore be subject to public disclosure. 



EXH~B {,. 
WIT: 



DATE: -1 - (p. 1 Of 7) 
TRACY ANAN, RPR 











Mission: 
To proB:l prornol:e & ~IM ll'le heallh 
C1C a1 peGIIIe tl FbO*I fii04Gh W.Orlled 
state,~ & Cllllllldy afto111. 



HEALTH 



July 16, 2015 



Certified Mail No : 7013 2630 0001 8621 5337 



Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Aorlda 34990 



!tick Scott 
Governor 



John H. Arw•tlottg, MD, '"-"ca 
State Surgeon Generil & Seaelary 



RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 



Dear Mr. Miller: 



The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1), of the Florida Administrative Code, an initJal application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5} 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approval" and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern n me), 21 
calendar days after the effective date" of the rule. 



Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees. and supporting documentation were due to the Agency Cieri<, as specified In Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00p.m. EST on July 8, 2015. Department records show 
that the above~ferenced application on a "jump drive• was filed with the Agency Clerk on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit 8}. Additional 
materials on a "jump drive• and an additional check in the amount of $60,063.00, was received by the 
Agency Clerit on July 10, 2015 at 3:57p.m. (Exhibit C). 



The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reVIewing your submission, it will be returning both checks In the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rlghts. 



Patricia Nelson 
Director 



Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A 



Flodd• DePIIrtment of tte.lth 
Olliced~ UN 
4052 Blld Cnn-Way T...,__, A. 3231$.3265 
PHOtE: 85M45-4657• FAA 850124~746 
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- .PICNidaK ... thofiO¥ 
TWITTER;tiullhyFU 



FACEBOOK:flDeplltmen1otieth 
Y~l'doll 



FliCKR: Hea.llyfla 
PINTEREST: HelllyFia 











NOTICE OF RIGHTS 



A party Whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.1he Agency Clerk's facsimile number is (850) 413-8743. 



Mediation Is not available as an alternative remedy. 



The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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Exhibit A 
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f'() . Her t; Son 
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Exhibit c 
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SENDER: COMPLETE THIS SECTION 



• ~~~ Items 1, 2, and S. Also complete 
ltBm 41f Aastric1ed DellYery Is deslted. 



• P1trt VOl' rwne end addras on the I'IMN'II8 
so that we can re11.m tne c:en:l to you. 



• Attach this card to the bade of the rnallpleoa, 
or on the front 11 apace permltl. 



1. Attlcle AddiWiecl to: 



Ed Miller & Sons;·lnc 
6020 SW Martin Hwy. 
Palm City, FL 34990 



CO\Ipt f f[ n••S Sl C TIO~ 0'; Of I WUif 



A Slgn8lln 



X 



7013 2630 0001 &621 5337 
J PS FOIT!l 3811 , February 2004 1GII5IM 01*1&40 I 
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From: 
Sent: 
To: 
Subject: 



Chris Bryant <cbryant@ohfc com> 
Friday, July 31 , 2015 11 :17 AM 
Bush, Amanda 
RE: Notice of Agency Action 



Th,mk •mu ror calling me on Wednesduy, July 2'l, to inquin· lurther about the return of th<: application ree cllet:k• lor ld 
Miller and Sons. 



l\5 we c.Jiscu~srd, my client and I are concerned that Miller and Sons' ,1CCPpt<1nc:e of t ile rE' tutnPd checks might he 
I..'On~ t r ul'd b¥ the De pat tment or .. reviewing AU or coutt c~s" dP iacto WtthdtJwal or theu previously ~ubmittcd 
dpplic.Jtton. You haVI' as.o.ur.•d llh? th.n the Deuartment dOt!> not and will not rak.:o the pos1tion rhat i\·ll iler at.d Sons 
clCCI?pi J11Cte Of the rl'l\lflled rhc CkS COilS' ilUlC5 Withdrav.-a l Of their <!pphcation. 



W r understand that it b. the Oep.lltmcnt's position that both the apph~<•l ton and the ap!)lic;,otiou iee checks submitted 
by M1llcr and Sons were untunely, and that vou <11 c not at tlus t1rne retedmf! from that pusitiort. 



If \'Oll could r e~pond ro this e·m<lll w nfrr ruing our mutualunderstandlnr. as ~et OIJt above, 1 will have d ru1 ner from my 
offi r.e pirk up the check~ and we: w 1fl rLLurn them to Miller and Sons. 



M. Christopher Bryant, Anorney at Law 
Oertel. Fernandez, Bry<~nt & Atkmson. P.A 
2060 Delta Way I P.O Box 1110 1 Tallahassee, Flonda 32302-11 10 
Telephone (850) 521 -0700 1 Fax: (850) 521 -0720 1 MoiJrle (850) 544-5302 



From: Bush. Arnanda (mailto :Amanda.Bush@flhea lth.gov] 
Sent: Friday, July 17, 2015 4:26 PM 
To: Chris Bryant <cbryant@ohfc.com> 
Subject: Notice of Agency Action 



Good afternoon Chris, 



l wanted to copy you as promised on any agency action taken in regard to your client, Ed Miller and Sons, Inc. The 
attached letter \"as sent certified mail to your client yesterday. I hove the two cashier checks submitted by your client and 
need further direction from youfyour client on return or disposal of tho$e checks. 



nest regards, 
Amanda G. Bush 
Senior Auomcy 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallah<~sscc, Florida 32399-1703 
(Sso) 245-4027 



Please note: Florida has a very hroad pnhlic records 1;11". Most Wlitten communil:atiuns to or from state officia.ls regarding 



EXHI~Br~7 
WIT: _Q'f ( 1 f 2) 
DATE: q ~ ) -~ p. Q 
TRACY FINAN, RPR 











stare business are public records available to the public and media upon request. Your e-mail communications may 
therefore be subject to public disclosure. 
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From: 
To: 
Subject: 
Date: 



Amanda-



Chris Brvant 
"Bush. Amanda" 
Return of Miller and Sons Application 
Monday, August 10, 2015 10:49:55 AM 



As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization; or, at least, did not instruct me to do so on 
their behalf. 



My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application 's content to disclosure (unless redacted ) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application, here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application. 



Please advise if I may pick up the application as submitted for return to them. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way 1 P.O. Box 11 10 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



EXHI~{i af 
WIT: % f 
DATE: (1·1 )-Jv/ e 
TRACY ANAN, RPR 











From: 
To: 
Subject: 
Date: 



Amanda-



Chris Brvant 
"Bush Amanda" 
RE: Return of Miller and Sons Application 
Monday, August 10, 201S 2:S4:09 PM 



I understand your response. I will discuss with my client. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 1 Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: Bush, Amanda [mailto :Amanda.Bush@flhealth.gov] 



Sent: Monday, August 10, 2015 2:50PM 



To: Chris Bryant <cbryant@ohfc.com> 



Subject: RE: Return of Miller and Sons Application 



Chris, 



The Department cannot return the application. Once an application is submitted, it is a public record 



received by the agency. 



Best regards, 



Amanda 



From: Chris Bryant [mailto:cbryant@ohfc.com] 



Sent: Monday, August 10, 2015 10:58 AM 



To: Bush, Amanda <Amanda Bush@flhealth sov> 



Subject: Return of Miller and Sons Appl ication 



Amanda-



As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization ; or, at least, did not instruct me to do so on 
their behalf. 



My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application's content to disclosure (unless redacted) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application , here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application . 



Please advise if I may pick up the application as submitted for return to them. 











M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way 1 P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



THE DEPARTMENT’S NOTICE OF FILING SUMMARY-JUDGMENT EVIDENCE 



Defendant State of Florida, Department of Health, files as summary-judgment evidence the 



attached transcript of the deposition of Anthony Ardizzone, including the deposition exhibits.  This 



transcript (including exhibits) is incorporated by reference into the Department’s Motion for 



Summary Judgment (filed September 14, 2018) at page 11. 



 



CERTIFICATE OF SERVICE 



I certify that on September 14, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 



 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 



Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 



Counsel for Edward Miller & Son, Inc. 
 
 



Filing # 77947422 E-Filed 09/14/2018 09:00:06 PM
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/s/ Megan S. Reynolds    
W. Robert Vezina, III 
Florida Bar No. 329401 



Eduardo S. Lombard 
Florida Bar No. 0153590 



Megan S. Reynolds 
Florida Bar No. 0042000 



 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for State of Florida, Department of Health 
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ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 1



IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA



EDWARD MILLER & SON, INC., a Florida 
Corporation, 
 



Plaintiff, 
 
-vs- CASE NO.:  16-0700 



STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,



Defendant. 
__________________________________/
 



DEPOSITION OF: ANTHONY ARDIZZONE



TAKEN AT THE INSTANCE OF: Defendant



DATE: September 13, 2018



TIME: Commenced at 9:00 a.m.
Concluded at 11:40 a.m.



LOCATION: Smith & Associates
3301 Thomasville Road
Suite 201
Tallahassee, FL 



REPORTED BY: Tracy Finan, RPR, FPR
reportertrace@gmail.com



ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE



TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 
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ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 2



APPEARANCES:



On behalf of the Plaintiff: 
    



TIMOTHY B. ELLIOTT, ESQ.  
    tim@smithlawtlh.com 



SMITH & ASSOCIATES
    3301 Thomasville Road, Suite 201
    Tallahassee, FL 32308 
    Phone: (850) 297-2006 
     



    



On behalf of the Defendant: 



EDUARDO S. LOMBARD, ESQ.
elombard@vplaw.com 
VEZINA, LAWRENCE & PISCITELLI, P.A. 



    413 East Park Avenue 
    Tallahassee, FL 32301
    Phone: (850) 224-6205
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I N D E X



ANTHONY ARDIZZONE    Page



DIRECT EXAMINATION BY MR. LOMBARD 4
CROSS EXAMINATION BY MR. ELLIOTT 97
REDIRECT EXAMINATION BY MR. LOMBARD 98



**** 



E X H I B I T S



No. Description    Page 
10 Letter with attachments, Nelson to Ed Miller & 



Sons, 7/16/2015
52



11 Letter, Kotler to Bush and Bax, 9/21/2015 66
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ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 4



The following deposition of ANTHONY ARDIZZONE, was taken 



on oral examination, pursuant to notice, for purposes of 



discovery, and for use as evidence, and for other uses and 



purposes as may be permitted by the applicable and governing 



rules.  Reading and signing is NOT WAIVED. 



**** 



THE COURT REPORTER:  Would you please raise 



your right hand?  Do you solemnly swear or affirm 



the testimony you're about to give in this cause 



will be the truth, the whole truth, and nothing but 



the truth?  



THE WITNESS:  Yes, ma'am. 



Thereupon,



ANTHONY ARDIZZONE 



the witness herein, having been first duly sworn, was examined 



and testified as follows: 



DIRECT EXAMINATION 



BY MR. LOMBARD:



Q. Please state full your name for the record.



A. Anthony Ardizzone. 



Q. Mr. Ardizzone, would you give me your business 



address? 



A. 12471 181 Court North, Jupiter, Florida 33478. 



Q. And by whom are you employed? 



A. Myself. 
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MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 5



Q. You're self-employed? 



A. Uh-huh. 



Q. Okay.  What relationship do you have with 



Ed Miller & Sons, Inc.?  



A. I am contracted to handle all of the cannabis 



business for Ed Miller & Sons in the State of Florida. 



Q. Let's do this before we dive into that, can 



you give me your educational background in summary form?  



Did you graduate high school? 



A. Yeah. 



Q. Did you graduate college? 



A. No.



Q. Did you attend college? 



A. Briefly. 



Q. Okay.  So you don't have any -- you don't have 



an associate's degree? 



A. No. 



Q. Okay.  Do you hold -- other than your driver's 



license, do you hold any licenses from the State of 



Florida? 



A. Yes. 



Q. What do you hold? 



A. Landscape. 



Q. And is that by the DBPR, the Department of 



Business and Professional Regulation? 
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A. Yes. 



Q. How long have you held that license? 



A. Don't hold me to it, but I think roughly 



31 years.  



Q. I don't know what a landscape license is.  Can 



you generally tell me what that allows you to do?



A. I'm licensed to plant plants, maintain plants. 



Q. Okay.  Thank you.  Is there any kind of 



training or courses that are offered by the state that 



you have to take in order to become licensed? 



A. No. 



Q. Okay.  Do you know what the requirement was to 



obtain the license other than, I'm sure, filling out an 



application? 



A. Just filling out an application and -- 



Q. That was it? 



A. -- paying a fee, yeah.  



Q. So you're currently contracted -- I'm going to 



call them Miller & Sons; is that fair?



A. Yeah.  Yeah.



Q. You understand what I'm talking about? 



A. That's fine.  Yes.  You could just use Miller.  



It makes life simpler.



Q. Agreed.  For the record, so when someone reads 



this later, when I refer to Miller, I'll be referring to 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 7



Ed Miller & Sons, Inc.  



A. Yeah.  Yes.  



Q. So are you contracted with anyone else other 



than Miller currently? 



A. In regards to?  



Q. Anything.  I'm trying to understand what you 



do for a living.  So currently do you perform services 



either as a landscaper or in any other capacity for 



anyone? 



A. Yes.  Yes.



Q. Okay.  Tell me what you do other than the work 



you do for Miller. 



A. Property management. 



Q. Do you have your own property management 



company, or do you work for a professional management 



company? 



A. Well, in a sense, I'm hired as their property 



manager.  So when you say do I work for a property 



management company, I'm hired by associations as a 



contractual base. 



Q. And when you say "a property manager," 



generally what type of work does that entail?



A. Any homeowner's needs. 



Q. Is this all done in Jupiter? 



A. Jupiter, Palm Beach County, Martin County. 
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Q. Let's do this, I'm trying to get a sense of 



your background, so I want you to go from high school 



forward.  And I know that may cover a number of years, 



but why don't you give me a sense of what you've been 



doing since you graduated from high school in terms of 



work.  



A. I've got a question if I can ask it?  



Q. Yeah.  Sure.  You don't -- let me back up.  



I probably should have given you some rules.  If I ask 



you a question and you don't understand it, let me know.  



I'm not trying to ask you trick questions.  So just let 



me know and I'll do my best to ask you an intelligent 



and intelligible question.  



Occasionally your lawyer may object to some of 



my questions.  Hopefully not.  Hopefully they're good 



questions and he won't object.  You still have to answer 



them unless he instructs you not to.  If you need a 



break at any time, let me know.  I'm happy to do that.  



A. Okay. 



Q. But if you answer my questions without asking 



me to rephrase it, we're all going to assume you 



understood the question, fair? 



A. Yeah.  Gotcha. 



Q. Okay.  So what's your question to me? 



A. My question is what does my background have to 
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do with any of all this?  



Q. So I'm entitled to know your background 



because you're identified as a potential witness -- 



A. Okay. 



Q. -- in this case.  



A. Okay. 



Q. And your lawyer can advise you on why it 



matters, but it does.  So I'd like to know what you've 



been doing work-wise, what your work experience has been 



since graduating high school? 



A. Oh, okay.  Out of high school, I -- you want 



all my work experience?  So we're talking as a resumé?  



Q. Kind of, yeah.  



A. Okay.  Out of high school, I worked for 



Maimonides Cemetery in Long Island, New York. 



Q. How long were you there, ballpark? 



A. I think a year or two years. 



Q. Okay.  What did you do there? 



A. Groundskeeper. 



Q. Okay.  How about after that? 



A. Thomson McKinnon Securities.  



Q. What did you do there? 



A. Brokerage firm. 



Q. It's a brokerage firm, but what did you do 



there?  What work did you have?
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A. I bought and sold stock. 



Q. Did you have a securities license? 



A. No, did it through the company. 



Q. And how long were you with Thomson Securities? 



A. I believe three years. 



Q. Okay.  What did you do after Thomson 



Securities? 



A. Went into business for myself in Spokane, 



Washington. 



Q. What did you do there?



A. A nightclub. 



Q. How long did you operate the nightclub? 



A. I think we were there for three years. 



Q. How about after you finished up with the 



nightclub in Spokane, Washington? 



A. Moved to Florida, and I was a limousine driver 



when I first got here. 



Q. Do you recall what year you moved to Florida? 



A. Off the top of my head, no. 



Q. No?  '70s?  '80s?  '90s? 



A. Oh, it was the '80s. 



Q. How long were you a limo driver? 



A. I think two years. 



Q. What did you do after that? 



A. I went into the landscape business. 
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Q. How long? 



A. To present. 



Q. Okay.  



A. So I've been doing it roughly 30 years.



Q. Thirty years of landscaping? 



A. Yeah. 



Q. In terms of landscaping, when you say you went 



into landscaping, was that for yourself?  I mean -- 



A. Yes, my own company. 



Q. Your own company.  Speaking of which, do you 



have a company, or do you just operate as a sole 



proprietor?  Do you have an "inc." that you set up? 



A. Flamingo Landscaping.  



Q. And, generally, what's the -- what kind of 



landscaping work does Flamingo do? 



A. Installs, maintains, grows plant life in the 



State of Florida. 



Q. Do you have a nursery certificate to grow 



plants? 



A. No.  No. 



Q. Does Flamingo Landscaping have any kind of 



licenses from the Department of Agriculture and Consumer 



Services? 



A. No. 



Q. Okay.  So you've walked me through, at a very 
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high level and I appreciate that, your background.  



What I didn't hear you say and let me just 



confirm it -- these are sometimes one of those, what 



people call "dumb lawyer questions," but I am going to 



ask them anyway.  I didn't hear you tell me that you had 



any experience working for a cannabis operation.  



A. No. 



Q. Whether it be in California or Washington; is 



that correct? 



A. No. 



Q. No, that's not correct? 



A. That is correct, yeah.  I've never worked for 



anybody in the cannabis industry. 



Q. Okay.  So let's jump over now to what you're 



doing for Miller today.  You have told me that you were 



contracted to handle all the cannabis business for 



Miller in Florida.  



What specifically has Miller retained you to 



do?  What specific tasks? 



A. To handle all of the licensing procedures of 



cannabis in the State of Florida for Ed Miller & Sons. 



Q. We'll dig into the application process in a 



little bit, but were you contracted by Miller to handle 



the submission of an application in 2015 for a 



dispensing organization license? 
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A. Correct, yes.  



Q. Okay.  One more instruction that I forgot to 



give you.  She has the hardest job in the room.  She has 



to write down everything I say and everything you say 



and everything your lawyer may say, so I'm going to do 



my best not to talk over you and give you a chance to 



finish what you're saying and then I will ask my next 



question.  If you could also do the same, meaning wait 



until I finish my question completely and then answer, 



that makes it easier for her to write it down accurately 



and completely; fair? 



A. Yeah. 



Q. Okay.  As far as you know -- well, let's back 



up.  When were you first retained by Miller? 



A. 2014. 



Q. Okay.  And what specific responsibilities did 



you personally have with regard to preparing the 



application to be submitted for a dispensing 



organization license in 2015?  



A. Can you be more definitive on your question?  



I don't understand what you mean by my 



"responsibilities." 



Q. I will be happy to do that.  Okay.  So let me 



back up and kind of level set us.  So you recall that in 



2015 the Department of Health was accepting applications 
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for dispensing organization licenses in the State of 



Florida? 



A. Yes. 



Q. Okay.  Can we agree that in July of 2015 



Miller attempted to submit a -- or submitted an 



application -- and I don't want to get into whether it 



was on time or late, but it attempted to submit an 



application in July of 2015, right? 



A. We submitted an application in July of 2015. 



Q. Okay.  That application, what role did you 



play in preparing it?  Did you write it?  Did you 



compile it?  What did you do with regard to the 



application? 



A. I did not write the application. 



Q. Okay.  Did you do anything with regard to the 



application preparation? 



A. Other than submitting things that I had 



possession of, my background documents from Miller, 



documents from other participants that were compiled 



into the application or included in the application. 



Q. Okay.  Were you personally responsible for 



putting together the final version of it that was 



submitted? 



A. Yes. 



Q. Okay.  If you didn't write it, do you know who 
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did? 



A. Yes. 



Q. Who wrote it?



A. Photo Sciences (verbatim). 



Q. Can you spell that for me?  



A. P-H-O-T-O, S-C-I-E-N-C-E-S. 



MR. ELLIOTT:  What was the question again, I'm 



sorry?  



MR. LOMBARD:  Who wrote it. 



MR. ELLIOTT:  Who wrote it, okay.  



BY MR. LOMBARD:



Q. Do you know where they're based out of, 



Mr. Ardizzone? 



A. Kentucky. 



Q. Do you know what their -- do you happen to 



know what their general business is?  Are they just 



professional -- 



A. That's what they do. 



Q. They write applications? 



A. They write applications.  They're all in the 



business -- Pritesh Kumar, I believe, is the CEO of 



PhytoSciences. 



Q. Do you know where Mr. Kumar resides?  Do you 



know where he is? 



A. He's in Kentucky. 
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Q. Okay.  



A. I believe, to the best of my knowledge.  He 



might be somewhere else now, but as -- 



Q. Right.  



A. I never asked him. 



Q. I don't think you have a GPS tracker on him, 



but the last you recall --



A. Yes. 



Q. -- he was in Kentucky? 



A. Yes. 



Q. And as best you recall, their -- the 



PhytoSciences company that helped write the application 



is --



A. Yes. 



Q. -- based out of Kentucky? 



A. Yes. 



Q. Other than Mr. Kumar, do you know who else at 



PhytoSciences may have been involved in writing the 



application? 



A. There were numerous people that were under 



his -- for me to recall off the top of my head, no.  



Most of my contact was with Pritesh.



Q. Was there anyone at Miller -- Miller, proper, 



right, so Ed Miller & Sons, Inc., who, to your 



knowledge, was involved in the writing of the 
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application?  



MR. ELLIOTT:  Object to the form of the 



question.  You can go ahead and answer if you can. 



THE WITNESS:  Will -- 



BY MR. LOMBARD:



Q. Yeah.  I'll ask it again.  So as I understood 



what you told me, PhytoSciences wrote the application.  



Do you know whether anyone at Miller and not 



PhytoSciences wrote, edited, revised any portion of the 



application before it was submitted? 



A. Other than the information that Ed Miller 



provided (indicating.) 



Q. When you say the information that Ed Miller 



provided, what kind -- you know, categories.  I don't 



need you to specify this document, but what kind of 



information?



A. Their resumes. 



Q. Anything else that you recall? 



A. The background of Ed Miller & Sons, their 



certificate.  I think that was pretty much -- 



Q. So Ed -- this is going to sound like a stupid 



question so forgive me, but Ed Miller & Sons -- there is 



an Ed Miller who is still alive and operates Ed Miller & 



Sons, Inc.?  



A. Yes. 
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Q. Okay.  Do you know what his position is with 



Miller? 



A. Owner. 



Q. Do you know where he's located? 



A. Martin County. 



Q. Martin County, okay.  So I'm trying to 



summarize this.  Sometime in 2014 you were retained by 



Miller, and Miller retained PhytoSciences to write the 



application? 



A. I did.  Well, actually, no, let me rephrase 



this.  I did not retain PhytoSciences.  One of the -- 



one of the financiers that are on the application, 



I remember his -- I think his name was Maurice Grant, 



retained PhytoSciences to write the application. 



Q. Okay.  But it was your job to coordinate with 



PhytoSciences? 



A. That was my job, yes. 



Q. And you said one of the financiers, 



Maurice Grant, is he someone identified in the 



application? 



A. Yes. 



Q. And when you say financier, what do you mean 



by that word? 



A. The capital in order to bring it to fruition 



if we were chosen as the dispensing organization for the 
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region.



Q. And when you say -- and, listen, sometimes I'm 



asking you a question and I think you know that I know 



the answer, but we've got to get it down for the record.  



A. I gotcha. 



Q. So when you say the capital needed to bring 



the operation to fruition, what does that entail?  What 



does that mean? 



A. The money. 



Q. And what would that money be needed to do? 



A. To pay for the equipment, structure, 



infrastructure for the dispensing organization. 



Q. I meant to you ask you this earlier, so let me 



back up for a second.  



A. Oh, we can't do that. 



Q. Miller -- do you know what the business of 



Miller & Sons is?  What kind of operation it is? 



A. It's a nursery. 



Q. Okay.  Do you know whether they specialize in 



any particular type of plant or species?  I've seen some 



of these applicants who are like bromeliads only or 



you know -- you know what I'm saying? 



A. Yeah. 



Q. Do you have that or do you know what kind of 



operation -- 
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A. A complete abundance from citrus stock to 



regular grounds nursery stock. 



Q. Okay.  So they're like a full-service nursery? 



A. It's a full-service nursery. 



Q. Okay.  Off the record. 



(Discussion off the record.) 



BY MR. LOMBARD:   



Q. Let's go back on.  Do you know who else, other 



than Ed Miller who, I think, gave you some documents and 



information to include in the application -- 



A. Uh-huh. 



Q. -- was there anybody else at Miller who you 



interacted with to assist in putting together the 



application that was submitted? 



A. No. 



Q. Okay.  Were you responsible for the 



submission, the actual tendering of the application to 



the Department in July of 2015? 



A. Yes. 



Q. Were you the person who physically 



delivered -- 



A. No. 



Q. -- the applications to the Department?  



A. Oh, sorry.  



Q. Let me ask the question again so we get a 
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clean one.  Were you the person who physically delivered 



the application by Miller to the Department of Health in 



July of 2015? 



A. No. 



Q. And that will happen sometimes.  You know 



where I'm headed --



A. Right.



Q. -- but you need me to -- I need you to let me 



finish the question and then she can get it down.  



A. And I'm bad with that, so I'm going to try my 



best. 



Q. I do it too sometimes and so I'm offering my, 



you know, "let's all try" kind of approach.  



A. Uh-huh. 



Q. Who was responsible or who actually physically 



delivered the Miller application to the Department in 



July of 2015? 



A. Ron Watson. 



Q. Who is Ron Watson? 



A. A fellow that I met during the rulemaking 



processes from 2014 all the way up to the application 



period. 



Q. Do you know what Mr. Watson's occupation is? 



A. I believe he's a lobbyist. 



Q. Is Mr. Watson a lobbyist for Miller? 
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A. No. 



Q. Was he retained specifically -- probably not 



as a lobbyist, but was he retained to deliver the 



application? 



A. No. 



Q. So help me, why was Ron Watson the person who 



delivered the application? 



A. He did it for me as a favor because we were 



not going to be able, in our opinion, to make the 



delivery ourselves. 



Q. Why could you not make the delivery 



yourselves? 



A. We were having technical difficulties with the 



computers that had all the information. 



Q. Where were those computers located? 



A. My house. 



Q. Down in Martin, Palm Beach somewhere? 



A. Palm Beach, Jupiter, my address. 



Q. Your address, okay.  So help me understand.  



You were having some difficulty, whatever that may be, 



with your computers.  Was it your plan to get on a plane 



or get in a car and drive the application up? 



A. My plan was to drive the application up, which 



I've done for every meeting that I've been at 



throughout -- after those two years, it became like 
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second nature. 



Q. When did it become apparent to you that that 



wasn't going to work and that you needed help from 



Mr. Watson? 



A. Tuesday morning -- no, well -- no, when 



I had -- started having the problems was Tuesday 



morning. 



Q. Okay.  And you say Tuesday morning.  Can you 



give me the date, like July -- 



A. Oh, it was just the -- 



Q. The day it was due? 



A. It was the same week.  So what was it, the 8th 



that they were due?  So the 6th would have been -- no, 



the 7th would have been Wednesday.  So I'm going to 



assume at this point near the 6th would have been 



Tuesday. 



Q. Okay.  So when you say -- just to tie that up, 



when you say you started having problems with your 



computer on Tuesday, that would have been Tuesday, 



July the 6th?



A. Right. 



Q. Okay.  Of 2015? 



A. Yes, sir. 



Q. And when did it become apparent to you or 



clear to you that you wouldn't have enough time to get 
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in a car and personally deliver the application on time? 



A. Pretty much by Wednesday I had a good 



assumption we weren't going to be able to get it.  



Q. When did you reach out to Mr. Watson? 



A. The day of application, the morning -- or like 



midday I think, because, again, I wasn't even thinking 



of Ron at the time.  It was more or less we were under 



the assumptions that we weren't going to get it in, so 



I think it was probably maybe midday Wednesday. 



Q. And let me -- I'm going to check my calendar 



to make sure we've got our days right.  Just a second.  



MR. ELLIOTT:  Sure.  



THE WITNESS:  No, we are wrong.  Wednesday was 



the 8th. 



BY MR. LOMBARD:



Q. That's why I'm checking the calendar.  



A. Tuesday was the 7th.  



MR. ELLIOTT:  So the apps were due July 9th.  



THE WITNESS:  No, they were due July 8th, 



which was Wednesday.  The 7th would have been 



Tuesday.  The 6th would have been -- 



MR. ELLIOTT:  Monday?  



THE WITNESS:  Monday. 



MR. ELLIOTT:  Gotcha.  



BY MR. LOMBARD:
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Q. So let's redo that for the record because I do 



now have a calendar in front of me.  And I think you got 



it right just now.  So Monday, July -- July 6th of 2015 



was a Monday.  



A. Uh-huh. 



Q. The applications were due July 8th, which is a 



Wednesday? 



A. Uh-huh. 



Q. Can we agree on that? 



A. Uh-huh.  Yes.



Q. You've got to say "yes."  The "uh-huhs" and 



the nods, she can't write those down.  



So let's go back.  I just want to make sure 



because maybe you were misremembering.  When you say -- 



when I asked you at what point was it -- did you start 



having the computer problems, was that Monday the 6th or 



Tuesday, July the 7th? 



A. It would have been Monday the 6th.  



Q. Okay.  So I also asked you when it became 



clear that you weren't going to be able to make it by 



driving yourself and delivering the application.  That 



would have been on Tuesday, July the 7th? 



A. Yes, later in the day.  Again, we were just 



scrambling trying to figure out what we could get done 



and what we couldn't get done and that kind of stuff. 
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Q. Okay.  And so then did you contact Ron Watson 



the morning of the 8th?



A. That is correct. 



Q. Okay.  



A. Again, not morning.  I think it was midday. 



Q. You reached out to him by phone? 



A. Yes. 



Q. How did you get the application -- well, you 



said Mr. Watson delivered the application? 



A. Uh-huh. 



Q. How did you get the application to Mr. Watson 



so that he could deliver it? 



A. All of the information that I had -- they were 



using something that I wasn't familiar with which is 



Dropbox.  



Q. Uh-huh.  



A. And I'm not a computer genius by any stretch, 



and I don't know if the issue was me or it was the way 



it was sent, but how Ron got all the information was 



PhytoSciences, the guys that put together the 



application, sent everything over to Ron and then the 



information that I had the good old-fashioned way on PDF 



and Windows and all that, I sent that from my computer 



to Ron to deliver. 



Q. Got it.  So Ron received it all by email? 
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A. Correct.



MR. ELLIOTT:  Just to clarify, some of it from 



PhytoSciences through Dropbox, which is by email, 



but it's -- 



MR. LOMBARD:  Well, let me follow up.  



MR. ELLIOTT:  Yeah. 



BY MR. LOMBARD:



Q. Do you know how PhytoSciences delivered the 



materials to Ron Watson, by email or by Dropbox? 



A. By -- that, I don't know.  



Q. Okay.  And if I understood your testimony, you 



delivered whatever materials you had to Ron Watson by 



email? 



A. Correct. 



Q. You probably don't know this off the top of 



your head, but do you know what Ron Watson's email 



address is? 



A. (Referring to phone.)  You ready?  



Q. Go for it.  



A. watson.strategies@comcast.net.  



Q. And Ron, I take it, agreed to grab whatever 



was delivered to him, either by email from you or by 



Dropbox or email from PhytoSciences, and deliver it to 



the Department of Health? 



A. Yes. 
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Q. Do you know how he was going to deliver 



those -- well, he delivered them -- he tried to deliver 



them on a jump drive, on a thumb drive?  



A. Yes. 



Q. Okay.  Did you give Mr. Watson, on July 8th, a 



check with the application fee? 



A. No. 



Q. Did Mr. Watson deliver, on July 8th, a check 



with the application fee --



A. No. 



Q. -- to the Department?  When did you understand 



the application was due to the Department? 



A. My understanding of when it was due was no 



later than 5:30. 



Q. Okay.  Would you agree with me that it was due 



on the 8th? 



A. Yes. 



Q. Putting time aside for a second, we all agree 



the 8th -- the 8th was the deadline --



A. Yes. 



Q. -- in terms of the day?  Okay.  



Now, you said that your understanding was that 



it was due at 5:30.  In working with Miller -- well, 



let's back up.  You said you met Ron Watson during the 



2014 rulemaking.  What did you mean by that? 
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A. I attended every rulemaking session that -- or 



anything the Department held that had to do with 



dispensing organizations and low-THC cannabis. 



Q. Okay.  And did that include attending the 



two-day negotiated rulemaking committee meetings? 



A. Yes. 



Q. Okay.  Did you sit through all of it? 



A. Yes. 



Q. Okay.  As part of your -- well, you agree with 



me they discussed a deadline during that -- 



A. Yes. 



Q. Okay.  Would you agree with me they discussed 



a deadline of July 8th at 5:00 p.m.? 



A. No. 



Q. Okay.  



A. Well, I'm not sure if I understood your 



question or you understood my answer.  So can you -- 



Q. Let's try that again.  



A. -- re-ask the question again?  



Q. Do you recall whether the negotiated 



rulemaking committee discussed a deadline for the 



application?  I'm not asking you whether they did, I'm 



asking whether you remember if they did?  



A. Yes. 



Q. Okay.  You remember they did or you remember 
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that they did not? 



A. I remember that they did. 



Q. And do you remember what it is that they 



discussed? 



MR. ELLIOTT:  Object to the form.  I just -- 



MR. LOMBARD:  We're talking past each other.  



MR. ELLIOTT:  Clarify what you're -- you asked 



him what they discussed?  What, the timing?  



BY MR. LOMBARD:



Q. What do you recall that the negotiated 



rulemaking committee discussed as it relates to the 



deadline and timing of the submission of an application? 



A. I recall that they said that no later -- 



I believe the rule read that it was 21 days and no 



later -- 21 days after the effective date and no later 



than 5:00 p.m. 



Q. Okay.  As part of your work for Miller, did 



you ever actually -- did you ever read the rule that was 



ultimately published as the final rule? 



A. Yes. 



Q. Okay.  You'd agree with me that the rule says 



what you just said, that it's due no later than 



5:00 p.m., 21 days after the effective date of the rule? 



MR. ELLIOTT:  Object to the form of the 



question. 
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MR. LOMBARD:  You can answer.  



MR. ELLIOTT:  You can answer, but if I can 



clarify my objection -- 



MR. LOMBARD:  I know what your objection is.



MR. ELLIOTT:  Okay.



MR. LOMBARD:  And I'm going to live with it.  



So go ahead. 



THE WITNESS:  I understood the rule to read a 



little differently than what you just said, but 



what it said was that the application was due 



21 days after the effective date of the rule, no 



later than 5:00 p.m. 



MR. LOMBARD:  Can you read that back to me? 



(Record read.)  



BY MR. LOMBARD:



Q. All right.  You and I are on the same page 



now. 



A. Did I get that right?  



MR. ELLIOTT:  I just want to note for the 



record that the rule speaks for itself what it 



says. 



MR. LOMBARD:  I agree with you. 



MR. ELLIOTT:  Well, what the language of the 



rule is, whether it uses -- whatever the wording of 



the rule is speaks -- 
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MR. LOMBARD:  I'm trying to understand what 



this witness' understanding is. 



MR. ELLIOTT:  But that's not what you asked, 



I don't think, but -- along the way, I think you 



did, but that particular question was -- 



MR. LOMBARD:  I'm happy with my question and 



my answer.  



MR. ELLIOTT:  Fine.



MR. LOMBARD:  I understand your objection. 



MR. ELLIOTT:  Okay.  



BY MR. LOMBARD:



Q. Do you know whether Ron Watson delivered 



Miller's application by 5:00 p.m. on July the 8th, 2015? 



A. Can I ask a question?  Because I'm not sure 



I understand your question. 



Q. I'll ask it again perhaps a different way.  



Let's back up.  



You emailed certain materials to Mr. Watson.  



Mr. Watson also obtained certain materials from 



PhytoSciences.  And you asked Mr. Watson to deliver 



those materials as the application for Miller to the 



Department, correct? 



A. Correct. 



Q. Okay.  Mr. Watson delivered it on July 8th, 



correct? 
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A. Uh-huh. 



Q. Do you know whether Mr. Watson delivered it 



before or after 5:00 p.m.? 



A. It was after 5:00 p.m. 



Q. Okay.  Earlier you said that you thought it 



was due -- the application was due at 5:30.  Why do you 



say that or why did you say that? 



A. We called the Department and received no 



answer to any of our phone calls.  Pritesh Kumar called 



the Department and somehow he got through.  He spoke to 



Taylor Sachs, who was part of OCU at the time, and he 



told Pritesh that Pritesh told me -- because I wasn't 



with Pritesh when he made the call -- that we had to get 



it there by 5:30, that so long as we were there by 5:30, 



it would be fine. 



Q. Okay.  Everything you just told me, is that -- 



you know that because of what Mr. Pritesh told you -- 



Mr. Kumar, excuse me, told you? 



A. That is the information I received through 



Pritesh Kumar.



Q. And that's my point.  You didn't personally 



speak with Mr. -- I assume it's a mister -- with 



Taylor Sachs? 



A. Yes, it is a mister.  



Q. Mister, okay.  Nowadays Taylor is a -- 
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A. Yes.  My daughter's name is Taylor. 



Q. There you go.  So you did not speak with 



Mr. Sachs directly, correct? 



A. Yes, I did not speak with Mr. Sachs directly. 



Q. As you understand it, Mr. Kumar spoke to 



Mr. Sachs? 



A. That is correct. 



Q. Okay.  And what you know about what that 



conversation entailed you know because Mr. Kumar told 



you that, correct? 



A. Yes. 



Q. Okay.  Have you ever spoken to Mr. Sachs? 



A. Yes. 



Q. You spoke to him prior to July 8th or after 



July 8th? 



A. Prior and after. 



Q. Okay.  Let's do that.  When did you speak to 



him prior to July 8th? 



A. During the meetings. 



Q. The rulemaking meetings? 



A. Yes. 



Q. You said you spoke to Mr. Sachs after 



July 8th? 



A. Yes. 



Q. When did you speak to Mr. Sachs after 
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July 8th? 



A. It was after or before we filed our complaint 



in the Second Judicial court. 



Q. It was -- I'm sorry? 



A. It was before we -- just before -- well, 



excuse me.  It was after the application period, but 



before we filed in the Second Judicial court.  An exact 



time frame, I don't recall right at the moment. 



Q. Okay.  And where was Mr. Sachs working when 



you spoke to him?  Was he an employee of the Department 



or somewhere else? 



A. Washington D.C. 



Q. And why did you -- did you call him or did he 



call you? 



A. No.  I called him. 



Q. And how many times did you speak to him? 



A. Once. 



Q. And what was that conversation about? 



A. Whether or not this actually transpired and 



where did he get the directive from. 



Q. And what did he say to you? 



A. He didn't recall. 



Q. Okay.  Other than that one time you just 



described for me when you spoke to Mr. Sachs, have you 



spoken to him any other time? 
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A. No. 



Q. Okay. 



A. Let me go back here a minute because I'm 



thinking -- if that's possible -- it wasn't before we 



filed.  It was after we filed.  It wasn't before.  It 



was after. 



Q. Okay.  So if you filed the complaint in March 



of 2016, it would have been sometime after that? 



A. Yes. 



Q. Okay.  Do you know what Mr. Sachs' position 



was on July 8th, 2015, with the Department? 



A. I know he worked for OCU.  I know he worked 



with Patricia Nelson and Kevin Bist and -- 



Q. What did you understand Mr. Sachs' position to 



be? 



A. Other than what I just described?  



Q. You don't know? 



A. I -- just in every meeting, he was there as a 



participant with everyone else. 



Q. On July 8th, you knew that Patricia Nelson was 



the director of the Office of Compassionate Use, 



correct? 



A. Correct. 



Q. But no one from your team contacted Ms. Nelson 



to inquire about the deadline? 
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A. We all did. 



Q. Did any of you reach Ms. Nelson? 



A. No. 



Q. Did any of you reach -- attempt to reach the 



general counsel of the Department of Health on July 8th? 



A. No. 



Q. Did anyone from your team -- and when I say 



team, the Miller -- the Miller application team --



A. Yes.  Yeah, I understand. 



Q. -- attempt to contact the surgeon general on 



July 8th? 



A. No. 



Q. On July 8th, other than thinking that he 



worked at OCU, did you have or anyone on your team, to 



your knowledge, know precisely what Mr. Sachs' position 



and authority was? 



A. I had no idea what his authority was.  His 



position was he worked with OCU. 



Q. Okay.  What time -- strike that. 



At what time on July 8th, 2015, did you email 



the materials to Mr. Watson? 



A. It was late, mid to late afternoon. 



Q. Did you email Mr. Watson before 5:00? 



A. Yes. 



Q. Okay.  Before 4:00? 
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A. Yes. 



Q. Before 3:00? 



A. That's where we get -- I'm not too sure.  I'd 



have to go back and look and see if I could find the 



actual email to Ron. 



Q. Did you -- do you know what time PhytoSciences 



delivered, whether by Dropbox, email or whatever, the 



materials to Mr. Watson on July 8th? 



A. Roughly the same time. 



Q. And when you say "roughly the same time," 



sometime after 3:00, but before 5:00 p.m.? 



A. No.  Sometime before 3:00, but before 



5:00 p.m. 



Q. Okay.  Was it before 2:00 p.m.? 



A. Again, I'm --  



Q. You don't know? 



A. Yeah. 



Q. Okay.  



A. We didn't make the attempt until we got the 



information from Pritesh that we had until 5:30 to get 



it there.  That was done before anything. 



Q. Otherwise you weren't going to submit an 



application? 



A. I didn't think that we -- again, we didn't 



have the time for me to drive it up there.  There was no 
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other way to get it up other than to make the attempt 



through Ron at that point because it was late in the 



afternoon.  And, actually, Ron was one of those 



brain pops, "I can call Ron."  So it was one of those 



things. 



Q. Who is Louis Rotundo?



A. Another acquaintance that I met throughout the 



application period. 



Q. What involvement, if any, did Mr. Rotundo have 



in your preparation of your application?  Well, let me 



ask it differently.  Did Mr. Rotundo have any 



involvement in the preparation of your application? 



A. No. 



Q. You hesitated a little bit then.  Was 



Mr. Rotundo retained by Miller --



A. No. 



Q. -- or by you? 



A. No. 



Q. Was Mr. Rotundo involved in the delivery of 



the application to the Department? 



A. No.



MR. ELLIOTT:  If you need a break, Anthony, at 



any time, just let us know. 



MR. LOMBARD:  Yeah.  I don't know how long 



we've been going.  I don't have my watch on today.  
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We've been going 50 minutes.  You good?  



THE WITNESS:  Good. 



MR. LOMBARD:  If you need a break, just let me 



know.  I may stop in about 10 to reload on the 



caffeine.   



BY MR. LOMBARD: 



Q. Do you know what Mr. Rotundo's -- 



A. Lobbyist. 



Q. I didn't get to finish, but his occupation, 



he's a lobbyist? 



A. Oh --



Q. Has he ever lobbied on behalf of Miller, to 



your knowledge?  



A. Not to my knowledge. 



Q. So getting back to Mr. Watson and the delivery 



of the application, you'd agree with me that Mr. Watson 



delivered the application on July 8th, 2015, without an 



application fee, correct? 



A. Yes. 



Q. Okay.  The application fee was delivered by 



Miller the next day -- or some day after the 8th? 



A. It was the next day.  The Department received 



a check Fed Ex'd the next day. 



Q. Were you responsible for Fed Ex'ing the check 



or was Ed Miller or somebody at Miller directly 
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responsible for that?



A. Nobody at Miller was responsible for that.  



That came directly from the financiers of the 



application. 



Q. On July 8th, who had the check? 



A. I did. 



Q. And you had the check on the 8th because the 



plan had been for you to drive it up? 



A. Yeah.  I was going to -- 



Q. When did you get the check from the financier? 



A. I didn't have a check from the financier on 



July 8th.  I was going to write the check. 



Q. Okay.  The check that was ultimately submitted 



to the Department -- 



A. Was from the -- 



Q. -- who was that check from? 



A. The financier. 



Q. And -- so I'm a little confused, so help me 



out.  



A. Okay.



Q. So the check is drafted from an account from 



the financier? 



A. Yes. 



Q. On July 8th, did the financier still have the 



check, or did you have it in your hand? 
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A. I did not have his check. 



Q. Okay.  What -- do you know where the check was 



on July 8th? 



MR. ELLIOTT:  When you say -- 



THE WITNESS:  With the financier. 



BY MR. LOMBARD:



Q. With the financier.  Where is the financier 



located? 



A. Washington State, I think, is their office. 



Q. Is there a particular reason why the financier 



had not sent you the check so that you could take it up 



with you -- 



A. Because I was going to write the check. 



Q. Okay.  So I'm a little confused.  Help me out.  



You said the financier ultimately submitted the check to 



the Department -- or was that a check from the financier 



that was submitted? 



MR. ELLIOTT:  Object to the form of the 



question.  And just to clarify, you're saying "the 



check," and I think there's two possible checks 



here. 



BY MR. LOMBARD:



Q. Yeah.  Okay.  There's a check from the 



financier, correct, for the application fee? 



A. Give it to me again.  I don't know if I was 
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swallowing and I missed something or -- 



Q. No worries.  No worries.  You told me a little 



earlier that a check was delivered --



A. Yes. 



Q. -- on July 9th --



A. Uh-huh. 



Q. -- by Fed Ex?  



A. Correct.



Q. To the Department of Health? 



A. Correct. 



Q. On behalf of Miller? 



A. Correct. 



Q. Who sent that Fed Ex? 



A. The financier. 



Q. And it contained a check from the financier, 



correct? 



A. Yes. 



Q. Okay.  Do you know why the financier didn't 



send that Fed Ex a day earlier? 



A. Because there was no reason to.  I was going 



to write the check. 



Q. When did it become apparent to you that you 



were going to need a check from the financier? 



A. Later that afternoon. 



Q. Which afternoon? 
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A. That we made the delivery of the application. 



Q. So here's where I'm confused.  You told me 



that on Wednesday -- sorry, Tuesday the 7th, you kind of 



realized that you weren't going to be able to make it.  



Did I get that wrong? 



A. No, you're right. 



Q. Okay.  So on Tuesday the 7th, you figured out 



that you weren't going to be able to make it to 



Tallahassee with the application to deliver it?  



A. Well, on Tuesday the 7th, I told you -- no, 



okay.  No, you're right.  Go ahead.  Yes, Monday we were 



having trouble with the computers.



Q. Right.  



A. Late Tuesday we figured that we're probably 



not going to make this -- 



Q. So if on Tuesday the 7th you kind of got to a 



place where you figured, okay, we're not going to -- I'm 



not going to be able to make it and deliver the 



application, why didn't you, at that point, have the 



financier Fed Ex that day out of Washington a check to 



the Department for the application fee? 



A. I didn't.  We did it on Wednesday. 



Q. Right.  



A. Right.



Q. We got that.  
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A. Okay.



Q. My question is when you -- on Tuesday, when 



you realized, Tuesday, July 7th -- 



A. Right. 



Q. -- I, Anthony Ardizzone, I'm just not going to 



be able to -- we're not going to be able to package all 



this and me drive it up -- 



MR. ELLIOTT:  I'll just object to the form of 



the question.  



MR. LOMBARD:  Let me finish the question and 



then you can object. 



BY MR. LOMBARD:   



Q. -- why didn't you call the financier on 



Tuesday and say, I'm not making it, you need to send a 



check in? 



A. Furthest thing --



MR. ELLIOTT:  Let me object to the form of the 



question and the predicate for it and what the 



prior testimony was. 



MR. LOMBARD:  Go ahead.  



MR. ELLIOTT:  Go ahead.  You can answer to the 



extent you understand. 



THE WITNESS:  The furthest thing from my mind 



was the check. 



BY MR. LOMBARD:
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Q. You were more concerned about the actual 



application getting in? 



A. Correct. 



Q. Okay.  When you say it was Fed Ex'd, was that 



an overnight delivery? 



A. Yes. 



Q. And you understood from you're attending the 



negotiated rulemaking meetings and from your review of 



the rule that a check with -- an application fee, excuse 



me, was required to be submitted with the application, 



correct? 



A. Yes. 



Q. Okay.  So Ron gets it in at whatever time he 



gets it in after 5:00 p.m. on July 8th.  The check 



arrives on the 9th.  My understanding is there was a 



second check that was delivered to the Department? 



A. Yes. 



Q. Where did that check come from? 



A. Me. 



Q. Okay.  And how did you -- how was your check 



or the check that came from you delivered to the 



Department? 



A. Excuse me, physically. 



Q. You drove up? 



A. Yes, sir. 
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Q. When did you drive up? 



A. I think it was Thursday -- if I remember -- 



I don't remember exactly.  It was either Thursday night 



or early, early Friday morning. 



Q. So either the 9th or the 10th?



A. When I drove up, yes. 



Q. And you delivered it on the 10th?



A. On that Friday, yes. 



Q. Okay.  Well -- 



A. The 10th.



Q. The 10th.  



A. If that was the 10th. 



Q. Yeah, that was the 10th.  So why did you drive 



up to deliver a second check if your financier -- or 



Miller's financier had already sent a check by Fed Ex? 



A. Because we didn't know if the check was 



actually delivered to the Department yet, and I wanted 



to make sure that if it didn't get delivered, I had 



another one with me to deliver it.  And I just didn't go 



up there to deliver a check, I also submitted additional 



information to the application.



Q. What did you submit? 



A. I don't recall the exact specifics of what was 



included.  It was just some things I think that we felt 



either they didn't get, wasn't sure if it was duplicated 
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or not, but I just was trying to make sure they had all 



of the information that was needed. 



Q. Okay.  Who did you -- to whom at the 



Department did you deliver the additional information 



and the check? 



A. The agency clerk, and I think her name was 



written on the timestamp, who took it. 



Q. Okay.  Did you speak with anyone on 



July the 10th when you delivered these additional 



materials? 



A. Patricia Nelson. 



Q. What did you and Patty talk about? 



A. That the application -- that I submitted the 



application and what her thoughts were on the submission 



of the application. 



Q. And what did Patty -- sorry, what did 



Ms. Nelson say? 



A. Patty said to me that she wasn't sure what she 



was going to do.  She did not want to see any delay in 



the application process and she would let me know. 



Q. Anything else that she said? 



A. That was it pretty much other than little 



chitchat things.  I mean, I knew the woman for a good 



solid year now at that point. 



Q. You say you knew Ms. Nelson for a solid year.  
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How did you know Ms. Nelson for a solid year? 



A. From attending all of the application 



meetings. 



Q. Did you have a social relationship with her 



or -- 



A. No. 



MR. LOMBARD:  That's a good stopping point for 



me to get a cup of coffee.  Is this a good break 



for you? 



(There is discussion off the record, and there 



was a recess from 9:59 a.m. until 10:09 a.m.) 



BY MR. LOMBARD:  



Q. Back on the record.  We just took a break and 



when we left off you were telling me about a 



conversation that you had with Ms. Nelson on July 10th 



when you delivered the second check and additional 



materials.  After July 10th, have you had -- since 



July 10th, 2015, have you had any conversations with 



Ms. Nelson? 



A. Yes. 



Q. When was the next time you talked to her? 



A. It was the Saturday after she left the 



Department, so that would have been, what, the 18th, 



I think. 



Q. I don't remember.  
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A. If the 10th was Friday, seven days would be 



the 17th, Saturday would be the 18th. 



Q. Did she -- 



A. Yeah, she left the following week. 



Q. You may be right.  I don't remember.  



A. No, I recall -- I recall it distinctly because 



we were all shocked. 



Q. I know too much because I've lived through all 



of this since '14, but I just can't -- I don't have that 



kind of memory so I'm -- you know, I tell my wife I'm 



getting older.  I can't recall like I used to.  



A. Wait, it gets better. 



MR. ELLIOTT:  Yeah. 



BY MR. LOMBARD: 



Q. I hope not. 



A. There's a lot of things your dad never told 



you, okay.



Q. Okay.  So you said you talked to her the 



Saturday after she left the Department.  Did you call 



her or did she call you? 



A. Actually, I texted her, and she responded to 



my text and then I called her. 



Q. What did you text her? 



A. If I remember correctly, I said -- and it was 



after I got the rejection letter, I said -- if 
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I remember the text for what -- the gist of what the 



text was, was thank you for the consideration.  



I understand.  Maybe one day we'll have lunch or 



something and I'll go over what happened to me at that 



point, which is what I just explained to you.  



Q. Okay.  



A. And her response was, you could talk to me 



about anything because I just -- I'm no longer with the 



Department. 



Q. Okay.  And then you -- I'm sorry, did you say 



then you called her or she called you? 



A. Yes, I called her.  Yes.  



Q. Okay.  And what did you guys discuss? 



A. That I couldn't believe she left, why did she 



leave, so on and so forth. 



Q. Did she tell you she went to work for the 



governor's office? 



A. She thought, is what she told me, that she was 



going to go back to work for the governor, but she 



wasn't sure what she was going to do. 



Q. You're aware that she did -- after she left 



the Department, she went to work for the governor's 



office, correct? 



A. No.  I was -- 



Q. You didn't know? 
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A. I didn't know.  I didn't have any other 



further contact with her other than the discussion we 



had on the phone. 



Q. You mentioned the rejection letter, so let's 



talk about that. 



(Exhibit 10 marked.) 



BY MR. LOMBARD:



Q. I'm going to hand you, Mr. Ardizzone, what 



I've marked as Deposition Exhibit Number 10.  I'll give 



you a chance to take a look at that and see if you 



recognize it.  



A. Yes, I do. 



Q. Okay.  What do you recognize it to be?



A. The letter we received from the Department 



saying that they were going to reject my application. 



Q. Okay.  



A. And it's dated July 16th of 2015. 



Q. And Miller received this letter, correct?  



There's no dispute --



A. Yes. 



Q. -- that you all got a copy? 



A. Yes, we all got -- yes. 



Q. And you got it on or around that time frame, 



correct?  If went by certified mail -- 



A. Yes. 
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Q. -- but you got it by mail? 



A. Yes.  Got it right away.  I mean, when I said 



earlier I spoke to Patty the week after this -- 



Q. You already had? 



A. I already had it, yeah.  



Q. Okay.  You'd agree with me that the Department 



did not accept -- or the letter purports to say that the 



Department didn't accept the Miller application because 



it was delivered after 5:00 p.m., right?  



A. Does it say that?  Yes. 



Q. Yeah.  Okay.  And if you look at the bottom of 



the letter there's a cc.  Do you see where it says 



Chris Bryant, Oertel, Fernandez, Bryant and Atkinson? 



A. Yes. 



Q. Okay.  Mr. Bryant had been retained by Miller 



to represent Miller at that time? 



A. Been retained by me, yes. 



Q. With regard to the application? 



A. Yes. 



Q. Okay.  Prior to this letter being submitted or 



was delivered to Miller, the letter that we're looking 



at that's Exhibit 10, Mr. Bryant had filed what's called 



a notice of protest with the Department; are you aware 



of that? 



A. Yes. 
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Q. And are you aware that Mr. Bryant had certain 



communications with the Department? 



A. Yes. 



Q. Regarding the notice of protest? 



A. Yes. 



Q. Okay.  And are you aware that Mr. Bryant, on 



behalf of Miller, withdrew that notice of protest and 



received representations from the Department that a 



letter like this would be forthcoming; does that ring a 



bell?



MR. ELLIOTT:  I'll object to the form of the 



question.  You can go ahead and answer if you can.  



BY MR. LOMBARD:



Q. I'll clean it up, but let's see if we get 



there.  Does that ring a bell? 



A. Are you cleaning it up first, or are we 



getting there?  



Q. Let's see if we can get there.  



A. I'm not so sure I understand -- 



Q. -- the question? 



A. Yeah. 



Q. That's fine.  



A. And I'm a little confused about the prior 



question when you said that Chris filed a notice of 



protest.  
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MR. LOMBARD:  Okay.  Let's go off the record 



for a second. 



(Discussion off the record.)  



BY MR. LOMBARD:   



Q. Let me show you Exhibit 1 and I'll give you a 



second to look at that -- or a minute, whatever you 



need.  



A. Okay. 



Q. And then I'll ask you a question.  So I'm 



showing you exhibit -- Deposition Exhibit Number 1.  



Earlier I asked were you aware that Mr. Bryant on behalf 



of Miller submitted a notice of protest.  I think you 



said yes.  Does this help refresh your recollection a 



little bit as to what we were talking about? 



A. Yeah.  I wasn't sure that he actually filed 



this or there was a discussion with counsel or not was 



the reason why I asked. 



Q. Okay.  And then Mr. -- the next question 



I asked you, which I think is where we got a little 



confused, so let's see if we can do it the right way.  



Let me show you Deposition Exhibit 5, and you 



can see the whole thing, but what I'm going to ask you 



about is this document called "Withdrawal of Notice of 



Protest."  



A. Okay.
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Q. So take a second to look at that and see if 



that is something you recall seeing before.  



A. Well, again, I'm not so sure if I saw this.  



I wasn't sure if this is exactly what Chris did. 



Q. Uh-huh.  



A. But it is what he did because, again, with my 



discussions with Chris, he wasn't sure how the 



Department was handling this, was this being handled as 



a bid proposal or as licensure proposal.  So I think he 



went through the steps, if I remember it exactly for 



what it was, and I think then through his conversations 



with general counsel, it was not going to be handled as 



a bid process procedure.  It was to be handled -- it was 



being handled as licensing, so there was no need for 



what he did. 



Q. Gotcha.  You answered my question.  Okay.  



So after Chris did this, then you all received that 



letter, correct? 



A. No.  We did that in response -- I think in 



response to this letter or it was done prior to. 



Q. Let me let you look at the dates.  



A. Wednesday, July 15th, from Amanda Bush. 



Q. Right.  And you can turn to the notice of 



withdrawal and that's dated -- 



A. And that's -- and this was done because 
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I believe he spoke to Amanda Bush, and she told him that 



we were getting this letter and that's why he did this. 



Q. Right.  Okay.  Now we're on the same page 



time -- the chronology.  



MR. ELLIOTT:  Just for the record, "this 



letter" you're talking about it is Exhibit 10, the 



July 16 letter from the Department?  



THE WITNESS:  Yes. 



BY MR. LOMBARD:



Q. Okay.  So Chris did what Chris did? 



A. Yes. 



Q. Then you get -- and that's all reflected in 



exhibits and his testimony.  And then Miller receives 



Exhibit 10, which is the formal notice that the 



application was rejected? 



A. Correct. 



Q. Okay.  And you'd agree with me that that 



Exhibit 10, if you flip the page, has a thing called 



notice of rights; do you see that? 



A. Yes. 



Q. Okay.  In response to this Exhibit 10, you'd 



agree with me that Miller did not file any sort of 



petition or other challenge to the denial of its 



application until it filed the state court complaint 



that we're in the middle of litigation today? 
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A. Yes. 



Q. When you received Exhibit 10, the rejection 



letter, did you reach out, either through Chris Bryant, 



your counsel, or directly to anyone at the Department 



and say, wait a second, I thought we were allowed to 



submit it by 5:30 like you said to me earlier today? 



A. That was a discussion that I had with Patricia 



Nelson when I was there on Friday the 10th. 



Q. And what -- 



A. Part of the discussion with Patricia Nelson on 



Friday the 10th. 



Q. And tell me specifically about what you recall 



about that discussion as it relates to the 5:00 versus 



the 5:30.  



A. She didn't -- again, like I said earlier, she 



didn't see what it was she could -- or wasn't sure of 



what she could do because the rule stated 5:00 and that 



no one at the Department would have had the authority to 



allow it to go to 5:30.



Q. Okay.  But that discussion with Ms. Nelson was 



before you got the formal letter? 



A. Yeah, it was on the 10th. 



Q. On the 10th? 



A. This was -- 



Q. So a week earlier, give or take? 
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A. Yeah, uh-huh, before she made -- I'm going to 



assume before she made the decision to reject it. 



Q. Okay.  So after you received the rejection 



letter, which is Exhibit 10, did you -- I understand 



Ms. Nelson may have left the Department, did you reach 



out to anyone else at the Department to have a 



discussion about the concept that you believed that you 



could have submitted it at 5:30 based on some 



conversation Mr. Kumar had, but the Department was 



rejecting you because it wasn't in by 5:00? 



A. No.  Not that I recall, no. 



Q. Why not? 



A. Why didn't I not reach out to it?  



Q. Yeah, I mean -- 



A. Pretty much based upon the conversation that 



I had with Patricia where she told me on that Friday 



that no one would have had the authority to extend the 



time frame of 5:00 p.m. in the Department because it was 



a rule. 



Q. Okay.  But since then, Miller has filed a 



state court complaint claiming that it should have been 



accepted.  Do you agree with that? 



A. Correct. 



Q. But if the rule says 5:00 and you got the 



rejection letter on the 16th of July -- or around the 
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16th of July, 2015, what facts have changed since your 



conversation and the receipt of this -- with Ms. Nelson 



and the receipt of this letter that would change your 



mind about reaching out to the Department and 



complaining about this? 



MR. ELLIOTT:  Object to the form of the 



question, but go ahead and answer if you can. 



THE WITNESS:  And I'm not sure I understand.  



BY MR. LOMBARD:



Q. Understand the question? 



A. The question needs to be a little bit more 



specific, I think. 



Q. I'll try to do better.  On the 10th you talked 



to Patty and -- or Ms. Nelson and she said -- I know 



it's a habit -- 



A. We all called her Patty, so you're not --



Q. I know, but I've got to keep it clean on the 



record so we know who we're talking about.



You spoke with Ms. Nelson on the 10th, and she 



said she wasn't sure what -- she said whatever you just 



told me she said? 



A. Yes. 



Q. After the July 10th conversation with 



Ms. Nelson, Miller receives Exhibit 10, which says you 



didn't submit it by 5:00 so you're rejected, right? 
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A. Yes. 



Q. Okay.  You got a notice of rights.  You all 



didn't do anything.  Fast forward to March of 2016, and 



Miller files a state court complaint saying, wait a 



second, I should have been allowed -- it should have 



been considered; it should have been accepted because we 



got it in by 5:30?



A. Uh-huh. 



Q. What changed between the time when you had 



your conversation with Patty and receipt of this letter 



and March of 2016 that changed Miller's mind about 



challenging the decision? 



A. Because the Department filed absolutely no 



rule that we made for a year and a half of my life for 



anyone after me other than the rule of no later than 



5:00 p.m.  



MR. LOMBARD:  Can you read that back because I 



only caught half of it.  



(Record read.)   



BY MR. LOMBARD: 



Q. I'm not following what you're saying.  



A. All right.  Let me rephrase what I just said.  



What changed my mind were all of the actions 



of the Department that were not adhering to any of the 



rules that we made during the 2014 and '15 rulemaking 
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period, which in my opinion and Miller's opinion, denied 



us due process.  



Q. Okay.  And what you're referring to is that 



during the review of the applications that were received 



by 5:00 p.m., the Department requested clarification or 



submission of information or materials by those timely 



applicants during the review process on those 



applications? 



MR. ELLIOTT:  And I object to the form. 



BY MR. LOMBARD:



Q. Is that what you're talking about? 



A. Can you say that again?  



Q. I'll try.  You said that you -- you all 



concluded that the Department had not been following its 



rules with respect to other applicants? 



A. Correct. 



Q. Okay.  And when you say that, are you 



referring to the process by which the Department 



solicited or afforded other timely applicants an 



opportunity to clarify or provide additional information 



to the Department during the license application review 



process? 



A. No. 



Q. What are you referring to then? 



A. I'm referring to the allowance of adding 
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substantive information that was not included in the 



initial application, that according to the rule, an 



application would not be scored, an initial -- if an 



initial application did not contain certain criteria. 



Q. So earlier when we were talking about the 



conversations that Mr. Bryant had with the lawyers at 



the Department, you said one of the things he was trying 



to figure out on behalf of Miller was whether the 



Department was proceeding as a bid, a procurement 



type -- 



A. Uh-huh. 



Q. -- scenario or a license scenario.  And you 



said that it was concluded, based on those 



conversations, it was a license scenario, right? 



A. That is correct. 



Q. And I'm going to draw some objection from your 



counsel, but I'm going to ask the question anyway.  



Are you aware or are you familiar with the 



obligations that certain statutes place upon the 



Department with respect to allowing timely applicants to 



submit additional information as part of their 



application? 



A. Very --



MR. ELLIOTT:  Object to the form of the 



question, but go ahead. 
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THE WITNESS:  Very aware. 



BY MR. LOMBARD:



Q. Okay.  So you are aware that there is a 



statute that requires the Department to afford timely 



applicants an opportunity to supplement or clarify 



information within their application? 



MR. ELLIOTT:  Object to the form of the 



question. 



THE WITNESS:  Again, yes. 



BY MR. LOMBARD:



Q. So if that's true, that there is a statute 



that obligates the Department to give those timely 



applicants that opportunity, why is it Miller's position 



that Miller is being treated unfairly as it compares to 



the other applications? 



A. Because by rule, an initial application needed 



to contain certain things, and if it did not, it was not 



to be scored.  



Q. Okay.  



A. And there were many applicants that did not 



contain, in their initial application, those required 



items. 



Q. So let me see if I can say it in nonlegal 



terms.  Your view is that -- Miller's view is that the 



rule trumps the statute? 
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MR. ELLIOTT:  Object to the form of the 



question. 



THE WITNESS:  No.  My view is not the rule 



trumps the statute.  What the Department asked for, 



in our opinion, is not what the rule allows for -- 



I mean, the statute allows for. 



BY MR. LOMBARD:



Q. Okay.  Let's talk about -- well, hold on.  



When did you become aware that the Department was 



receiving information or materials from other 



timely-submitted applicants? 



MR. ELLIOTT:  Object to the form. 



THE WITNESS:  I think it was September. 



BY MR. LOMBARD:



Q. '15? 



A. I think it was September of '15. 



Q. Yeah.  So we were talking about Mr. Bryant 



earlier, but at some point, Miller retained Mr. Kotler? 



A. David Kotler has been the attorney for us with 



this since the inception since 2014. 



Q. Okay.  And are you aware that Mr. Kotler, as 



the lawyer -- as a lawyer for Miller submitted public 



records requests to the Department asking for materials 



that were submitted by other applicants? 



A. Yes. 
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Q. Okay.  And you said September and I think 



you're right.  



A. I've got a pretty good memory.  I'm not sure 



if I'm Johnny on the spot, but I'm pretty good. 



(Exhibit 11 marked.) 



BY MR. LOMBARD:



Q. Let me hand you what I have marked as 



Deposition Exhibit 11 and give you a chance to look at 



that.  



A. Okay. 



Q. You'd agree with me that Exhibit 11 is a 



letter from Mr. Kotler to the Department? 



A. Yes. 



Q. In September of 2015? 



A. Yep. 



Q. And this is around the time that you said 



earlier you all realized or discovered that the 



Department was accepting or -- 



A. Yes. 



Q. -- yeah, accepting additional materials or 



submissions, information, from the timely-filed 



applicants? 



A. Uh-huh. 



Q. Between September of 2015 and March of 2016, 



you'd agree with me that Ed Miller & Sons did not file 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 67



any petition with the Department challenging the denial 



of its application? 



A. That's correct. 



Q. Okay.  Have you personally reviewed -- well, 



let's back up.  I don't think we established this.  For 



which region did Miller submit an application? 



A. The Southeast region. 



Q. Have you reviewed the applications of the 



other applicants in the Southeast region? 



A. What you could on a redacted application, yes. 



Q. Have you read all of them on a redacted basis? 



A. Yes. 



Q. So let me -- I think I asked this of you 



earlier in your background, but let me double-check 



because sometimes I forget if I asked a question, and 



I want to make sure I did.  You don't have any 



experience in cultivation of marijuana, correct? 



A. Define what you mean by experience. 



Q. Have you ever worked for any operation in the 



United States or Canada or any other country where you 



had participated in the cultivation of marijuana for 



sale? 



A. No. 



Q. And by the way, that's -- I just realized some 



may interpret -- I'm not trying to trap you into 
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admitting any illegal activity.  



Wherever it may be legal, do you have any 



experience in cultivation of marijuana for sale? 



A. No. 



Q. I keep forgetting it's not legal everywhere.



Do you have any experience -- again, in the 



context of wherever it may be legal under state or laws 



of the countries, have any experience in the processing 



of cannabis for sale as a medicine or otherwise? 



A. And, again, I'm going to ask you to define 



experience. 



Q. Have you been involved in the processing of 



marijuana? 



A. No. 



Q. Okay.  Have you ever worked at a company, an 



entity, a place where they processed marijuana within 



the laws of that state or country for purposes of 



dispensing to patients? 



A. Worked, no. 



Q. You're making a distinction between worked.  



Have you observed it? 



A. Yes. 



Q. Where have you observed it? 



A. Colorado, Washington State. 



Q. In what context?  When and how did you observe 
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it? 



A. By being involved in what the cannabis 



industry was prior to 2014 to present. 



Q. How were you involved, because I don't recall 



you -- when we walked through your work history, I don't 



recall you telling me that you worked anywhere where -- 



A. I didn't work anywhere and that's why I'm 



asking you to define experience -- let me just jump -- 



I've got a lot of knowledge of -- through either what 



I've taught myself, what I've read on the internet and 



the experiences I've had in observations of people that 



are in the business doing this. 



Q. What observations have you made of people in 



the business doing this? 



A. The cultivation of it, the processing of it, 



the dispensing of it. 



Q. Where and for how long did you observe? 



A. Intermittently in Washington State, mostly, 



and Colorado. 



Q. In Washington, how much time did you spend 



observing? 



A. How much time did I spend?  



Q. A day?  A week?  A month?  A year? 



A. Intermittently over the course of years --



Q. Okay.  
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A. -- where it's become apparently legal in 



different states. 



Q. When you say intermittently, I'm trying to 



quantify how much time you spent observing the 



cultivation, dispensing -- sorry, cultivation, 



processing and dispensing? 



A. An hour here, hour there.  There isn't much 



you really can do if you're not working for somebody, 



and then more or less in the self-education of myself.



Q. Okay.  Would you put the total amount of time 



spent observing in the 24-hour range or -- 



A. Yeah. 



Q. But you don't have any hands-on experience in 



cultivation of marijuana, correct? 



A. No. 



Q. And you don't have any hands-on experience in 



the processing of marijuana, correct? 



A. Legally, no. 



Q. Okay.  Yeah.  And I'm not trying to -- I'm 



really not trying to trap you into admitting a crime, 



sir.  I'm talking about in the context of a regulated -- 



A. I understand. 



MR. LOMBARD:  Okay.  Go off the record a 



second. 



(Discussion off the record.)    
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MR. LOMBARD:  Let's go back on the record.  



What was my last question? 



(Record read.)   



BY MR. LOMBARD:



Q. You don't have any hands-on experience in the 



dispensing of medical marijuana? 



MR. ELLIOTT:  Just so I won't make a stupid 



objection, can I kind of clarify what hands-on 



means?  



BY MR. LOMBARD:



Q. Yeah.  Have you ever worked and actually 



processed marijuana for purposes of making medical 



marijuana? 



A. Legally, no. 



Q. Okay.  Since that objection was raised, let me 



ask you about cultivation again just to be clear.



In the context of cultivation, did you have -- 



did you actually physically work and cultivate marijuana 



for the purposes of making medical marijuana? 



A. Legally, no. 



Q. Right.  And when you say legally, what you 



mean is within the framework of a structured legal 



operation in one of the states where it's legal, 



correct? 



A. That is correct. 
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Q. And you don't have any personal experience 



where you worked and actually dispensed medical 



marijuana in one of the states where it's legal or in 



one of the countries where it's legal? 



A. Correct. 



Q. Does Miller presently have a cultivation 



facility -- well, let me back up.  



In the application that was submitted by 



Miller, do you recall what their cultivation facility -- 



what they're proposed cultivation facility was? 



A. Yes. 



Q. What was it? 



A. A 70,000 square foot FDA-certified building.



Q. Okay.  Was that a building that existed when 



the application was submitted? 



A. Did it exist?  



Q. Uh-huh.  



A. Yes. 



Q. Was it ready to go? 



A. Yes.  When you -- in a sense, when you say was 



it ready, meaning it was available for lease. 



Q. Okay.  It was available.  It was not a 



building that they owned?  



A. That -- 



Q. Miller? 
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A. No. 



Q. Okay.  So let me ask it this way and maybe we 



can clean that up.



As you sit here today, does Miller own or 



lease a cultivation center as proposed in their 



application that's turnkey, ready to go tomorrow? 



A. Do they own one today?  



Q. Today, as you sit here today giving your 



deposition -- 



A. Right. 



Q. -- does Miller have a cultivation facility 



either that they own or lease that's turnkey, it's built 



out and ready to go? 



A. No. 



Q. Okay.  Do you recall in the application what 



the processing facility was that was proposed by Miller?



MR. ELLIOTT:  Object to form. 



THE WITNESS:  Can you --  



BY MR. LOMBARD:



Q. Yeah.  So you have to have a cultivation 



facility; do you agree with that? 



A. Uh-huh.  Yes. 



Q. Whether it's a building or some other method 



that's proposed? 



A. Yes. 
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Q. You'd agree that one of the other things that 



was to be included is a plan on how the marijuana would 



be processed, correct?  



A. Yes. 



Q. And you have to process it somewhere at a 



facility of some kind? 



A. Yes. 



Q. Okay.  Do you remember what that facility was 



that was proposed by Miller? 



MR. ELLIOTT:  Object to form.  I don't know 



what you mean by "what that was."  It was a 



building, right?  But you mean location?  I'm 



sorry -- 



MR. LOMBARD:  I understand your objection.



BY MR. LOMBARD: 



Q. Do you understand my question? 



A. Within the same building. 



Q. Okay.  So as we sit here today, Miller does 



not have a facility for processing that's turnkey, ready 



to operate today, correct? 



A. Correct. 



Q. Okay.  In terms of dispensing, do you recall 



what the dispensing plan was in the application? 



A. Yes. 



Q. What was the dispensing plan generally?  Was 
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it standalone facilities?  Delivery?  A combination? 



A. It was delivery and one proposed dispensing -- 



Q. -- building?  A facility? 



A. Yeah, uh-huh. 



Q. Where was that dispensing facility proposed to 



be located? 



A. Lake Worth. 



Q. Was that at a building that is owned by 



Miller, or was it going to be leased by Miller? 



A. Leased. 



Q. Okay.  That dispensing facility that was 



proposed in the application, is it currently under lease 



by Miller or owned by Miller and ready to go? 



A. Today?  



Q. Yes.  



A. No. 



Q. Okay.  The deliveries that were part of the 



delivery plan, were those going to be from the 



processing facility, or were they going to be deliveries 



made from the dispensing location in Lake Worth? 



A. From the processing facility or both. 



Q. And you'd agree with me that the application 



submitted by Miller in July of 2015 was based on the 



requirements of the Compassionate Use Act of 2014 and 



the rules adopted by the Department at that time?
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A. That is correct.  



Q. Have you personally undertaken any comparative 



analysis of the applications submitted in the Southeast 



region?  Do you understand the question? 



A. No. 



Q. Okay.  Have you ever sat down and read all the 



applications, including Miller's, for the Southeast 



region and compared them to each other? 



A. In a general sense, yes. 



Q. Okay.  In a specific sense, have you ever, for 



example, taken the Costa application in the Southeast 



and compared Costa's cultivation plan with Miller's 



cultivation plan? 



A. In the general -- I mean, was it studied?  No.  



In the general sense, you have this, I have that, you 



have this, I have that, yes. 



Q. Okay.  Here's what I'm getting at -- 



A. And there wasn't even really too much -- I'm 



sorry.  



Q. It's all right.  Go ahead.  



A. There wasn't really too much that you could 



actually read because a lot of it was redacted. 



Q. Okay.  So you read whatever is unredacted -- 



A. Correct.



Q. You don't know what's included in the redacted 
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portions? 



A. Correct. 



Q. And here's where I'm going.  This is my chance 



to understand what you know and understand what you may 



testify about at trial in this matter.  And where I'm 



going with this is -- and I know that if you're a 



witness, you know, you don't know what the lawyers are 



going to ask you, but do you have any intention of 



testifying at trial as to the merits of the various 



applications and how they compare to each other? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  In a general sense, yes. 



BY MR. LOMBARD:



Q. Okay.  In a specific sense? 



A. Specifically regarding -- 



Q. So for example -- 



A. -- when you say that's general -- 



Q. Yeah, I'll try to clarify my question.  



A. Uh-huh. 



Q. Again, I'm not trying to trick you about 



anything.  



A. I gotcha.  I don't think you're a bad guy, Ed.  



Q. You're in the minority -- and that's a joke.  



So do you intend at trial to pull out the 



applications and say, okay, as it relates to 
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cultivation, this first criteria in the scorecard that 



is used by the Department, Costa should have gotten a 4 



and I should have gotten a 5?  Anything like that? 



A. No. 



MR. ELLIOTT:  Yeah.  Can we go off the record 



just for a moment?  



MR. LOMBARD:  Yeah. 



(Discussion off the record.) 



MR. ELLIOTT:  Okay.  For the record, we've had 



discussions off the record, I with my client and 



just now with counsel, Mr. Lombard, and it is our 



intention, Miller, at the hearing, we will not be 



putting -- present intention is we will not be 



putting forth any testimony about the comparative 



scoring of the applications that are being 



discussed here.  



However, we will be putting on testimony 



through Mr. Ardizzone and others about failings 



that may be in the application, failure to follow 



certain rule requirements or application 



requirements, but it will not be a comparative 



review of the scoring. 



MR. LOMBARD:  Okay.  So based on that, I'm 



going to skip questions about comparative review 



and comparative scoring; however, I am going to 
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focus on that last piece you just mentioned, which 



is Mr. Ardizzone has some information or perhaps 



some testimony that he would give about alleged 



failings or things that may have been non-complaint 



with other applicants.  



BY MR. LOMBARD: 



Q. Focusing only on the Southeast, I don't care 



what anybody did anywhere else because you didn't apply 



anywhere else -- in the Southeast, on the applications 



that you have looked at that you contend are missing 



mandatory items -- 



A. Yes.



Q. -- which applications? 



A. All of them. 



Q. And let's take them one at a time.  For Costa, 



what's Costa allegedly missing? 



A. A medical director. 



Q. And when you say medical director, is your -- 



would you agree with me that they identified a medical 



director in their application? 



A. They identified a medical director. 



Q. And your position is that they're missing the 



medical director because at the time of the application 



he had not yet been hired? 



A. No.  What I'm saying is that the Costa 
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application did not conform to the law nor the rules and 



did not have the employment of a medical direct. 



Q. Did not have? 



A. The employment of a medical director. 



Q. So explain the distinction to me.  You said 



they did identify a medical direct in their application, 



but they didn't comply with the law because he had not 



been hired? 



A. Yeah. 



Q. Oh -- 



A. They did not have an employment of the medical 



director. 



Q. And your view of the requirement is that at 



the time of the application, the medical director has to 



be under the employment of the applicant? 



A. That is what the law says and that is what the 



rule says. 



Q. That's your view of it, right?  



A. I'm only reading it for what it says. 



Q. Okay.  Yeah, well, that's my point.  Okay.  So 



Southeast -- and, I'm sorry, anything else about Costa? 



A. Not that I can recall at this moment in time. 



Q. All right.  



A. But -- oh, the Costa was not a 30-year 



nursery.  Costa Farms, LLC, is not a 30-year nursery on 
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which they applied under. 



Q. Okay.  Anything else for Costa that you 



remember? 



A. I do not believe that they had the experience 



that they stated in their application. 



Q. And experience in what area? 



A. The experience of cultivation, processing, and 



dispensing cannabis. 



Q. Anything else? 



A. I couldn't tell you anything else because a 



lot of it was all redacted.  I'm merely going on the 



things that I could see. 



Q. Okay.  



A. And to cut to the chase, I think it's pretty 



much throughout every application in the Southeast, you 



can just say it was all the same. 



Q. Well, let's go one-by-one.  



A. Okay. 



Q. Redland Nursery? 



A. Other than the 30-year scenario, they had no 



cultivation, processing, or experience.  They did not 



have the employment of a medical director.  And the 



financials and things like that there, I couldn't tell 



you because a lot of that was redacted or proprietary 



information. 
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Q. When you were just talking about Redland, you 



said other than the 30-year.  What did you mean by that?



A. What I was saying was a general, from every 



application that I read, every one pretty much, in my 



opinion, missed the position of what the legislative law 



and the rule required for an applicant to have. 



Q. So you contend Redland did not meet the 



30-year requirement?



A. No.  I said Red- -- other than Costa is the 



only one that I know.  I didn't say Redland did not met 



the 30-year requirement, I'm sorry.  



Q. I apologize.  I misunderstood you.  



A. That's all right.  



Q. All right.  Nature's Way, what issue do you 



have with Nature's Way?



A. Did not have the employment of a medical 



director and did not have the cultivation, processing, 



and dispensing experience. 



Q. Bill's Nursery? 



A. Do I need to repeat it or can we just say the 



same --



Q. Was there anything different for Bill's 



Nursery than medical director and that they didn't have 



the requisite -- what you considered the cultivation, 



processing, and dispensing experience? 
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A. That's correct. 



Q. Okay.  But you don't have any issue with them 



otherwise in terms of 30-year or anything else? 



A. No. 



Q. And then I think the last one is 



Keith St. Germain? 



A. Yes. 



Q. What's your issue with them? 



A. The same. 



Q. And by same, they are a 30-year nursery; you 



don't take issue with that? 



A. To the best of my knowledge. 



Q. And you claim that Keith St. Germain is 



missing a medical director and missing a -- missing the 



requisite cultivation, processing, and dispensing 



experience? 



A. Yes. 



Q. What did you understand -- did you believe 



there was a minimum level of cultivation, processing, 



and dispensing experience that was required by statute? 



A. Give it to me again. 



Q. Yeah.  Well, so your complaint about every 



applicant in the Southeast is they didn't have the 



cultivation, processing, and dispensing experience, 



right? 
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A. Correct. 



Q. What experience do you believe they were 



required to have? 



A. I'm saying they didn't have the experience 



they included in their application. 



Q. You're saying the information in their 



application is not true? 



A. I'm saying the information that they had in 



their application was not that of the nurseries' at the 



time of application. 



Q. Well, that would be true of Miller as well? 



A. No, it wouldn't. 



Q. Miller had experience at the time of -- Miller 



itself, Miller, the nursery in Florida, in Palm Beach or 



Martin or wherever they are, you're telling me Miller 



had cultivated marijuana? 



A. No. 



Q. So how could they have experience themselves 



cultivating marijuana? 



A. Because of the people that they had within 



their organization in their application -- 



Q. Okay.  



A. -- were a part of Ed Miller. 



Q. You'd agree with me that Miller itself, the 



nursery in Florida, did not have processing experience, 
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the processing of marijuana? 



A. Correct. 



Q. Or dispensing, correct?  They didn't have 



dispensing --



A. Rephrase the question again.



Q. Yes.  Do you agree with me that Miller, the 



nursery itself that applied, did not have dispensing 



experience? 



A. At the time of application?



Q. Yes, sir. 



A. Yes --



Q. All right.



A. -- it did.  No, no, it did.  So maybe you're 



misunderstanding -- 



Q. I am misunderstanding, so let me ask it again.



A. Okay.



Q. At the time of the application, did Ed Miller 



& Sons, Inc., the nursery itself, have experience 



dispensing marijuana? 



A. Yes. 



Q. It dispensed marijuana itself prior to 



receiving a medical marijuana license? 



A. No.  It had the people within its organization 



that were part of Ed Miller at the time of application 



with the experience that have done it. 
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Q. Ed Miller & Sons, Inc., went and associated 



themselves with persons who have cultivation experience, 



processing experience, dispensing experience? 



A. That is correct. 



Q. Okay.  And is it your belief that none of the 



other applicants in the Southeast associated themselves 



with persons who had -- 



A. That is correct. 



Q. -- cultivation -- let me finish -- 



A. Oh -- 



Q. -- cultivation, processing, and dispensing 



experience? 



A. Yes. 



Q. I think the distinction you're making is this:  



That at the time of the application, none of the other 



applicants had actually hired those people, but only had 



an intent to hire them if they were licensed? 



A. That is correct. 



Q. And it's your belief that the statute and the 



rule required that these persons with that experience 



actually be employed at the time of the application? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  That's what it says. 



BY MR. LOMBARD:



Q. Okay.  If -- 
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A. Big word. 



Q. Small but big.  If that isn't the requirement, 



that is to say, if there is no actual legal requirement 



that these persons be employed at the time of the 



application by the applicant, the persons with the 



experience, you would agree with me that each of those 



other applicants, Costa, Redland, Nature's Way, Bill's 



and Keith St. Germain had, in fact, associated 



themselves with persons who had experience in 



cultivation, processing, and dispensing --



MR. ELLIOTT:  Object to form. 



MR. LOMBARD:  Go ahead.  



MR. ELLIOTT:  You can answer if you can. 



THE WITNESS:  It's a hypothetical question. 



BY MR. LOMBARD:



Q. Okay.  Did the persons included in the 



application for Costa, whether they were employed by 



Costa or not, did those persons, based on the review 



that you've done, have experience in cultivation, 



processing, and dispensing? 



A. I wouldn't know that. 



Q. Okay.  Based on your review of the Redland 



application, without regard to whether the persons 



identified are employed by Redland, did those persons 



have cultivation, processing, and dispensing experience? 
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A. I wouldn't know that. 



Q. Based on your review of the Nature's Way 



application, without regard to whether those persons 



were employed by Nature's Way, did those persons 



identified by Nature's Way in the application have 



cultivation, processing, and dispensing experience? 



A. I wouldn't know that. 



Q. Same question for Bill's? 



A. I wouldn't know that. 



Q. Same question for Keith St. Germain? 



A. Wouldn't know that. 



Q. Okay.  I think I got all the applicants.  Do 



you think I'm missing an applicant in the Southeast 



or -- 



A. No.  You got them all. 



Q. Okay.  That's what I thought.  Other than what 



you've already told me about these applicants in the 



Southeast, is there any other items that you, based on 



your review, believe they were missing or deficient in 



their application?



MR. ELLIOTT:  Object to form. 



THE WITNESS:  In the Southeast?  



BY MR. LOMBARD:



Q. The Southeast.  I know you may have opinions 



about others and that is what it is.  I want to focus 
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right now on the Southeast.  



A. None.  No, not that I can recall. 



Q. Now, as I understand, you have issues with 



other applicants in other regions; is that right?  That 



you think they didn't meet certain requirements? 



A. Yes. 



Q. Okay.  You'd agree with me that the 



application submitted by Miller was for the Southeast 



region license, correct? 



A. Yes. 



Q. Okay.  And to just kind of level set us, at 



the time the application was submitted, the Department 



was accepting applications to grant five licenses, 



correct? 



A. Yes. 



Q. And at the time, those five licenses were one 



in each of five regions, correct? 



A. Yes. 



Q. Okay.  You'd agree with me that if you submit 



for the Southeast region, you are not competing with an 



applicant from the Northwest region? 



A. Yes. 



Q. Or another region outside the Southeast? 



A. Yes. 



Q. And I'm going to ask it just so I know for 
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trial, but what other applicants in other regions do you 



have issues with?  Meaning, that you think they were 



deficient in some way? 



A. Just the few that -- when you say -- all 



right.  When you say that they were -- a few that come 



to mind, one would be Knox Farms. 



Q. Who else? 



A. One would be Sur- -- Alpha Foliage, which 



I believe is Surterra, correct?  



Q. Okay.  Anybody else? 



A. I have -- can we go off the record?  



Q. No, we're on the record.  



A. No, I said can we go off the record for a 



moment?  



MR. LOMBARD:  I suppose. 



(Discussion off the record.)  



BY MR. LOMBARD:



Q. So you identified in other regions applicants 



that you felt were deficient in some way to include 



Knox, Alpha Surterra, and I think in your pleadings and 



what's been filed, you all have identified Plants of 



Ruskin as well, correct? 



A. Yes. 



Q. Let's take Knox.  What is the deficiency in 



Knox's application? 
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A. Again, the cultivation, processing, and 



dispensing experience. 



Q. Because the individuals weren't hired or 



because they didn't identify individuals that had that 



experience? 



A. They did not conform to 381.986, nor the rule. 



Q. All right.  Let me ask it this way.  The 



persons that were identified in the application by Knox, 



do you know whether they had the requisite -- strike 



that. 



In the Knox application, the persons 



identified by Knox, did they have cultivation, 



processing, and dispensing experience? 



A. I wouldn't know that. 



Q. Okay.  Have you read the Knox application? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  I think part of, yes, what 



I could read out of it, whatever was redacted. 



BY MR. LOMBARD:



Q. Other than cultivation, processing, and 



dispensing, where else do you believe Knox was 



deficient? 



A. He was deficient -- that we've learned at this 



point, that his initial application was illegible and 



not readable and was allowed more time to submit an 
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application. 



Q. Okay.  Other than that, anything else? 



A. Again, the hiring of a medical director.  



I don't think that that's part of the scenario and I -- 



Q. Okay.  



A. And if you want to make it easier, we can make 



that all-inclusive in one thing. 



Q. Okay.  Anything else by Knox? 



A. I think -- and we're talking about one 



specific thing other than what's listed in my argument, 



but there's the reference to the bond. 



Q. Okay.  And you'd agree with me the bond is 



a -- was something that they had to tender after they 



were approved and licensed? 



A. That is correct. 



Q. Okay.  



A. Well, it -- but it also depended on if you 



didn't do it, your license was revoked. 



Q. Right.  And your contention there on the bond 



is that they should have -- 



A. It was late. 



Q. Okay.  Have you read the rule on the bond? 



A. Yes, sir. 



Q. It doesn't say 5:00 p.m., does it? 



A. It says business day. 
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Q. It's close of business day? 



A. Excuse me?  



Q. It says close of the business day? 



A. Business day, yes. 



Q. It doesn't say 5:00 p.m. like the application 



portion of the rule talks about 5:00 p.m., correct? 



A. The application part says 5:00 p.m. 



Q. Yeah, that was a bad question.  Yeah.  The 



portion of the rule that provides the deadline for the 



application expressly says 5:00 p.m., right? 



A. Yes.  



MR. ELLIOTT:  Object to the form, but go 



ahead. 



BY MR. LOMBARD:



Q. And the portion of the rule that deals with 



submission of the bond does not specifically say 



5:00 p.m.? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  Yes. 



BY MR. LOMBARD:



Q. Okay.  Do you know when that bond was 



submitted by Knox? 



A. From what I understand, it was after 5:00 p.m. 



Q. Okay.  And when you say "from what 



I understand," from where do you understand that it was 
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submitted after 5:00 p.m.? 



A. Based on the testimony of Christian Bax. 



Q. And are you aware of that issue being rejected 



by an administrative law judge, that argument?



MR. ELLIOTT:  Object to the form. 



THE WITNESS:  Am I aware that that was 



rejected? 



BY MR. LOMBARD:   



Q. Rejected.  That that argument, that it was 



late, are you aware that's been rejected? 



A. Yes. 



Q. All right.  By an administrative law judge?



A. Yes. 



Q. Plants of Ruskin, as I understand, your issue 



with Plants of Ruskin has to do with the amount of the 



check that they tendered for the application fee, 



correct? 



A. Yes. 



Q. It was short -- the numbers were inverted? 



A. Yes. 



Q. So instead of -- I forget the exact number, 



but so assuming it was supposed to end in $63, it ended 



in like $36, something like that? 



A. That was correct, yes.  



Q. Were those the right numbers?
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A. Those were the right numbers 60,0063. 



Q. Occasionally something sticks.  And the 



Department afforded them an opportunity to submit the 



difference between the correct number and the number 



they submitted? 



A. Yes. 



Q. That's your issue there.  Any other issue with 



Plants of Ruskin? 



A. No. 



Q. Do you have a relationship with any current 



licensees? 



A. We all made relationships when we were up 



there, yes. 



Q. Do you have a work relationship with any of 



the current licensees? 



A. No. 



Q. Are you under contract with any of the current 



licensees? 



A. No. 



Q. Knox, Alpha Surterra, Plants of Ruskin, did 



I capture -- did we capture all the applicants from the 



other regions with which you take -- with which you 



claim that there's an issue with their applications? 



A. Those are the only ones I really paid 



attention to.  I'm not sure if other ones have issues or 
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not. 



MR. LOMBARD:  Let's take a five-minute break 



because I think I'm going to shortcut this, so let 



me look through some materials.  



(Recess taken at 11:20 a.m. until 



11:36 a.m.) 



MR. LOMBARD:  So I don't have any other 



questions of Mr. Ardizzone at this time, but I want 



to caveat the record.  We received yesterday a 



proposed amended, a third amended -- I forget what 



number -- complaint and so I have not had adequate 



time to study that or determine whether any 



additional discovery of this witness would be 



necessary.  



So we may disagree, but I'm reserving, 



for the record, obviously, the right to have to 



take his deposition on whatever those differences 



are in that complaint.  I know plaintiff has a 



different perspective on that.  



MR. ELLIOTT:  Yeah.  And my perspective on it 



is that the issues raised in your motion and in the 



amended complaint as to MMTC has been on the table 



and on notice for all the parties, the change in 



the law, and that you're welcome to ask 



Mr. Ardizzone questions now as to, you know, that 
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if you'd like, but I understand your position as 



well. 



MR. LOMBARD:  Okay.  So with that, as far 



as -- I don't have any other questions.  I don't 



know if your lawyer does. 



MR. ELLIOTT:  Yeah, just a quick couple of 



follow-ups.  



CROSS EXAMINATION 



BY MR. ELLIOTT: 



Q. You were testifying most recently and asked 



questions about deficiencies in the other applications 



both in the Southeast region and otherwise, and you went 



through those, correct? 



A. Yes. 



Q. And that was just based from your memory as 



you sit here, correct? 



A. Yes. 



Q. During the break, were there any other types 



of deficiencies existing in some of the applications 



that you recalled? 



A. The only other deficiency I remember, and I'm 



not sure if I stated it or not, would have been the 



certified financials with Costa.  I don't know if we 



included that in there or not. 



Q. Okay.  And then earlier sometime in the 
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deposition this morning, you were mentioning things that 



the Department of Health allowed to come through the 



process even though you know something wasn't timely or 



something wasn't done properly, but they allowed those 



matters to go forward, but they did not accept your 



application.  



Do you recall another one where there was an 



application that was submitted or logged in untimely? 



A. Only that we found through discovery later on, 



which would have been the application for Razbuton 



that's time-stamped 5:01 p.m. 



MR. ELLIOTT:  Okay.  That's all I have. 



REDIRECT EXAMINATION



BY MR. LOMBARD:



Q. Just a quick follow-up on Razbuton.  



Mr. Ardizzone, as you sit here today -- well, 



you wouldn't know whether Razbuton's application was 



actually received by the Department before 5:00 or by 



5:00, but stamped by the clerk at 5:01, correct?  You 



understand the question? 



A. No.  



Q. Sure.  So you said that you believe 



Razbuton -- R-A-Z-B-U-T-O-N, I think is how it's 



spelled -- their application was time-stamped by the 



agency clerk at 5:01, right? 
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A. That is what's indicated. 



Q. Okay.  But you don't know if that application 



was actually in the clerk's hands before 5:00? 



A. I was not present.



Q. Okay.  So when you say that you remember one 



more that was late but was accepted, the only basis you 



have as you sit here today for that is that you've seen 



the timestamp that shows 5:01 for Razbuton, but you 



otherwise wouldn't know if that application was actually 



in the physical possession of the agency before 5:01, 



right? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  I wouldn't know if it was with 



the agency clerk prior to 5:01. 



MR. LOMBARD:  Okay. 



THE WITNESS:  I wasn't there. 



MR. LOMBARD:  That's all I have. 



MR. ELLIOTT:  Okay.  



MR. LOMBARD:  Read or waive?  



MR. ELLIOTT:  I'd suggest you read the 



deposition and make sure it's correct.



MR. LOMBARD:  He'll read.



MR. ELLIOTT:  He'll read.



(The deposition was concluded at 



11:40 a.m.) 
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CERTIFICATE OF OATH



STATE OF FLORIDA )



COUNTY OF LEON )



I, TRACY FINAN, Registered Professional Reporter, 



Florida Professional Reporter, Notary Public, State of 



Florida, certify that ANTHONY ARDIZZONE, personally appeared 



before me on the 13th day of September, 2018, and was duly 



sworn.



Signed this 14th day of September, 2018.  



________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633



    Commission Expires:  January 8th, 2019
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CERTIFICATE OF REPORTER



STATE OF FLORIDA )



COUNTY OF LEON )
 



I, TRACY FINAN, Registered Professional
Reporter, Florida Professional Reporter, do hereby certify 
that I was authorized to and did stenographically report at 
the time and place therein designated the foregoing deposition 
of ANTHONY ARDIZZONE; that a review of the transcript WAS 
REQUESTED; and that the foregoing pages numbered 1 through 99 
are a true record of my stenographic notes.
  



I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
relative or employee of any of the parties' attorney or 
counsel connected with the action, nor am I financially 
interested in the action.



DATED this 14th day of September, 



 
_______________________________
TRACY FINAN, RPR, FPR
Registered Professional Reporter
Florida Professional Reporter
reportertrace@gmail.com 
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SEPTEMBER 14TH, 2018 
READ AND SIGN LETTER TO: 



ANTHONY ARDIZZONE
C/O TIMOTHY B. ELLIOTT, ESQ.  
tim@smithlawtlh.com 
SMITH & ASSOCIATES
3301 Thomasville Road, Suite 201
Tallahassee, FL 32308 
Phone: (850) 297-2006 
 
IN RE: MILLER & SON V DOH 
CASE NO.:  16-0700  



Please take notice that on 09/13/2018, you gave a deposition 
in the above cause.  At that time, you did not waive your 
signature.
 
Please make arrangements with Accurate Stenotype Reporters to 
exercise your right to read and sign the transcript by calling 
(850) 878-2221.  Please execute the Errata Sheet, which can be 
found at the back of the transcript, and supply it to the 
address below for distribution to all parties.



If you do not read and sign the deposition within a reasonable 
time, per rule and procedure, the original may be filed with 
the Clerk of the Court, and your reading and signing may be 
considered waived.
 
If you wish to waive your signature now, please sign
your name in the blank at the bottom of this letter
and return it to the address listed below.
 
Very truly yours,



______________________________
TRACY FINAN, RPR, FPR, CCR (Georgia)
ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE
TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 



I do hereby waive my signature. 



_______________________________
ANTHONY ARDIZZONE  
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



REQUEST FOR HEARING ON 
MOTION FOR JUDGMENT ON THE PLEADINGS 



Defendant State of Florida, Department of Health, requests a hearing on its Motion for 



Judgment on the Pleadings and Supporting Memorandum of Law e-filed on September 11, 2018.  



Counsel for the Department of Health has conferred with counsel for the Plaintiff, and both are 



available the week of October 1, 2018.  The parties agree that this motion should be heard and 



resolved before trial so that if the motion is granted, the parties will not needlessly expend time 



and money preparing for trial. Twenty (20) to thirty (30) minutes of hearing time is requested. 



 



CERTIFICATE OF SERVICE 



I certify that on September 17, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 



 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  



Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
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Counsel for Edward Miller & Son, Inc. 



 
 
 



/s/ Eduardo S. Lombard   
W. Robert Vezina, III 
Florida Bar No. 329401 
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Florida Department of Health 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



REQUEST FOR HEARING ON 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 



Defendant State of Florida, Department of Health, requests a hearing on its Motion for 



Summary Judgment and Supporting Memorandum of Law e-filed on September 14, 2018.  Counsel 



for the Department of Health has conferred with counsel for the Plaintiff, and both are available 



the week of October 1, 2018.  Twenty (20) to thirty (30) minutes of hearing time is requested on 



either October 4 or 5, 2018 (which is at least 20 days from the filing of the motion). 



 



CERTIFICATE OF SERVICE 



I certify that on September 17, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 



 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 



Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 



Counsel for Edward Miller & Son, Inc. 
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/s/ Eduardo S. Lombard   
W. Robert Vezina, III 
Florida Bar No. 329401 
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Florida Department of Health 
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EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700 -- REQUEST FOR HEARING DATES AND TIMES

		From

		Ed Lombard

		To

		UnderwoodL@leoncountyfl.gov

		Cc

		Megan S. Reynolds; Tim Elliott; 'corinne@smithlawtlh.com'

		Recipients

		UnderwoodL@leoncountyfl.gov; mreynolds@vlplaw.com; tim@smithlawtlh.com; corinne@smithlawtlh.com



Ms. Underwood,





 





Last week my assistant, Rita Hodge, sent you a courtesy copy of the Defendant’s Motion for Judgment on the Pleading in the referenced case, and requested hearing dates and time.   We haven’t received a response yet.  Today, I’m submitting a courtesy copy of the Defendant’s Motion for Summary Judgment (please see attached). 





 





We are requesting 20-30 mins to hear the motion for judgment on the pleadings.  Plaintiff’s counsel is available anytime the week of October 1, as are we.   A copy of a Formal request for hearing is attached.





 





Additionally, we are requesting hearing time on October 4 or 5 for the Motion for Summary Judgment.  That should be 20 mins as well.   A copy of a Formal Request for Hearing is attached.





 





Once I have the Court’s available time slots, I will coordinate with Plaintiff’s counsel and confirm.   Plaintiff’s counsel is copied on this email.






Thank you.





 





 





Ed Lombard











Vezina, Lawrence & Piscitelli





www.vlplaw.com





413 East Park Avenue
Tallahassee, Florida 32301





(850) 224-6205 (office)





(850) 567-7511 (cell)





---------------------------------- 





elombard@vlplaw.com





---------------------------------- 





The information contained in this email is intended only for the personal and confidential use of the recipient(s) named above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby notified that you have received this document in error and that any review, dissemination, distribution, or copying of this message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and delete the original message.
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



THE DEPARTMENT’S MOTION FOR SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 



Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 



of Health, moves for final summary judgment in its favor, as this matter has become moot: the 



relief requested by Plaintiff Edward Miller & Son, Inc., cannot be granted.  Because the matter is 



moot, (1) Miller’s Second Amended Complaint for Declaratory Relief fails to state a cause of action 



and (2) the Court lacks subject-matter jurisdiction over this matter.  Additionally, summary 



judgment in the Department’s favor should be granted because Miller failed to exhaust 



legislatively mandated administrative remedies. 



I. Introduction 



In this proceeding, Miller seeks a judgment declaring that pursuant to chapter 2016-123, 



section 3(2), Laws of Florida, Miller was and is entitled to be a dispensing organization (DO) of 



medical marijuana under section 381.986, Florida Statutes (2015), and applicable rules.  Second 



Am. Compl. at 15 & ¶ 59.  Miller alternatively asks the Court to order the Department to consider 



on the merits Miller’s 2015 application for DO licensure.  Second Am. Compl. at 15. 



But the Court cannot grant the relief Miller seeks.  Miller initiated this action in March 



2016.  See Compl.  The operative complaint (Miller’s Second Amended Complaint for Declaratory 



Filing # 77941474 E-Filed 09/14/2018 04:51:21 PM
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Relief) was filed January 3, 2017.  See Second Am. Compl.  As made clear in its complaint, Miller 



seeks a DO license under section 381.986, Florida Statutes (2015), not licensure as a medical 



marijuana treatment center (MMTC) under Florida’s current medical-marijuana statute.  See 



Second Am. Compl. passim. 



Because the DO licensing laws have been repealed and DOs are no longer authorized by 



law, Miller lacks a bona fide, actual, present need for declaratory relief.  The requested relief, if 



granted, would be useless—that is, have no effect—instead serving merely as an impermissible 



advisory opinion.  This means that Miller fails to state a cause of action and the Court lacks subject-



matter jurisdiction.  Accordingly, the Court must enter summary judgment in the Department’s 



favor. 



Additionally, summary judgment should be granted for the Department because Miller has 



not exhausted the required administrative remedies process.  The Administrative Procedures Act 



(APA) is the mechanism established by the legislature for challenging state agency decisions, such 



as denial of an application to become a DO.  Exhaustion of administrative remedies is mandatory, 



with limited exception.  And no exception to the APA applies here. 



II. Background and Undisputed, Material Facts 



A. The 2014 DO Law 



Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the Florida 



Legislature legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for 



qualified patients who suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; 



Second Am. Compl. ¶ 7.  The DO Law, codified as amended at section 381.986, Florida Statutes, 



and other statutes, directed the Department to authorize five DOs to serve Florida’s medical-



cannabis patients, see § 381.986(5)(b), Fla. Stat. (2014); Second Am. Compl. ¶ 8.  The DO Law 



included several requirements each applicant needed to meet to be eligible for DO licensure.  See, 
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e.g., § 381.986(5)(b), Fla. Stat. (2014). 



The DO Law also empowered the Department to adopt rules to implement the DO Law.  



See § 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and 



formally adopted detailed rules implementing the application, selection, and regulatory processes 



for DOs.  See Fla. Admin. Code Ch. 64-4 (2015); Second Am. Compl. ¶¶ 12, 13.  The rules include 



an application form to be completed per the detailed instructions in the rule text and in the 



application form itself.  See Fla. Admin. Code R. 64-4.002 (2015); Second Am. Compl. ¶ 13.  The 



rules also included a scorecard that DO-application evaluators would use when scoring DO 



applications.  See Fla. Admin. Code R. 64-4.002(5)(a)-(b) (2015).  The DO application and DO 



scorecard track the DO Law and other rules the Department promulgated pursuant to the DO Law.  



See Fla. Admin. Code R. 64-4.002 (2015). 



On the day DO applications were due, July 8, 2015, see Fla. Admin. Code R. 64-4.002(5), 



Miller delivered a DO application to the Department that was stamped received as of 5:27 p.m.  



Second Am. Compl. ¶ 29.  Miller delivered its DO-application fee the next day, July 9, 2015.  



Second Am. Compl. ¶ 29.  The Department determined Miller’s DO application to be untimely 



delivered and accordingly did not review, evaluate, and score the DO application.  Second Am. 



Compl. ¶ 30.  By letter dated July 16, 2015, the Department notified Miller that its application was 



rejected as untimely submitted.  Second Am. Compl. ¶ 30. 



Miller later initiated this action, seeking DO licensure pursuant to chapter 2016-123, 



section 3(2), Laws of Florida.  Second Am. Compl. at 15 & ¶¶ 52–59.  In pertinent part, chapter 



2016-123, section 3(2) provides, 



If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
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and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
region. 



Ch. 2016-123, § 3(2), Laws of Fla.  As chapter 2016-123 took effect on March 25, 2016, see ch. 



2016-123, § 5, Laws of Fla., the 2015 version of section 381.9861 applied to applicants seeking 



DO licensure under chapter 2016-123, section 3(2). 



B. The 2017 Law 



In a 2017 special session, the legislature amended section 381.986 (the 2017 Law).  Ch. 



2017-232, § 3, Laws of Fla.  As explained below, the 2017 Law repealed the DO Law in its entirety.  



See ch. 2017-232, § 3, Laws of Fla.  The 2017 Law provided for former DOs to receive MMTC 



licenses upon meeting certain statutory requirements2: 



[T]he department shall license as a medical marijuana treatment center any 
entity that holds an active, unrestricted license to cultivate, process, 
transport, and dispense low-THC cannabis, medical cannabis, and cannabis 
delivery devices, under former s. 381.986, Florida Statutes 2016, before 
July 1, 2017, and which meets the requirements of this section. 



§ 381.986(8)(a)1, Fla. Stat. (2017). 



The 2017 Law includes many requirements each applicant needs to meet to be eligible for 



MMTC licensure.  See, e.g., §§ 381.986(8), -(9), Fla. Stat. (2017).  But the statutory requirements 



under the 2017 Law are different and much more numerous than those imposed by the DO Law.  



Compare § 381.986, Fla. Stat. (2014), with § 381.986, Fla. Stat. (2017).  For example, the 2017 



Law contains requirements regarding MMTCs’ pesticide use, edibles, chemicals used in 



processing, compliance with state and federal waste-management laws, testing for potency and 



                                                 
1 As section 381.986 was not amended in 2015, the 2015 version of that statute is identical to the 
2014 version of the statute.  Therefore, this motion’s references to the “DO Law” also apply to the 
2015 version of section 381.986. 
2 The 2017 Law also authorizes the use of full-strength-THC medical marijuana by qualified 
patients with a broader range of medical conditions. 
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contaminants, product labeling, security plans, and product transportation.  See §§ 381.986(8)(e)6, 



381.986(8)(e)8, 381.986(8)(e)9, 381.986(8)(e)10.b, 381.986(8)(e)10.c, 381.986(8)(e)10.d, 



381.986(8)(e)10.f, 381.986(8)(f), 381.986(8)(g), Fla. Stat. (2017).  The DO Law contained no such 



requirements.  See generally § 381.986, Fla. Stat. (2014).  The 2017 Law also requires each 



applicant to submit a “diversity plan” that promotes and ensures involvement of minority persons, 



minority business enterprises, and veteran business enterprises in ownership of, management of, 



and employment with MMTCs.  See §§ 381.986(8)(b), 381.986(8)(b)10, Fla. Stat. (2017).  The 



DO Law contained no such requirement.  See generally § 381.986, Fla. Stat. (2014).   



Miller does not allege in its complaint—nor could it truthfully allege—that it has requested 



or applied for MMTC licensure or submitted the application fee for MMTC licensure. 



III. Summary-Judgment Standard 



Summary judgment should be granted when the evidence shows there is no genuine issue 



as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 



Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 



that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 



find for the nonmoving party).  



IV. Legal Standard for Declaratory Relief 



Longstanding Florida law requires a party seeking declaratory relief to show that, among 



other things, 



there is a bona fide, actual, present practical need for the declaration; that 
the declaration should deal with a present, ascertained or ascertainable state 
of facts or present controversy as to a state of facts; . . . and that the relief 
sought is not merely the giving of legal advice by the courts or the answer 
to questions propounded from curiosity. These elements are necessary in 
order to maintain the status of the proceeding as being judicial in 
nature and therefore within the constitutional powers of the courts. 



May v. Holley, 59 So. 2d 636, 639 (Fla. 1952) (emphasis added).   
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If a bona fide, actual, present need for declaratory relief cannot be established, the court 



lacks subject-matter jurisdiction.  See, e.g., id.; see also, e.g., Martinez v. Scanlan, 582 So. 2d 



1167, 1170 (Fla. 1991) (“[T]here must be a bona fide need for such a declaration based on present, 



ascertainable facts or the court lacks jurisdiction to render declaratory relief.”).  Thus, where “the 



question posed for adjudication is moot or premature, . . . the proceeding is not judicial in nature 



and therefore not properly within the compass of the Declaratory Judgments Act.”  Ashe v. City of 



Boca Raton, 1343 So. 2d 122, 124 (Fla. 2d DCA 1961). 



Declaratory relief may not be granted where the issues presented are moot, or no longer 



“live.”  See, e.g., DeHoff v. Imeson, 15 So. 2d 258, 259 (Fla. 1943); Montgomery v. Dep’t of Health 



& Rehab. Servs., 468 So. 2d 1014, 1016 (Fla. 1st DCA 1985).  This is because “[i]t is the function 



of a judicial tribunal to decide actual controversies by a judgment which can be carried into 



effect, and not to give opinions on moot questions, or to declare principles or rules of law 



which cannot affect the matter in issue.”  Montgomery, 468 So. 2d at 1016 (emphasis added).  



Therefore, a plaintiff seeking declaratory relief must show that some useful purpose will be served 



by such relief—that is, that the relief will have an actual effect.  See Mountain v. Nat’l Airlines, 74 



So. 2d 574, 576 (Fla. 1954). 



An issue is moot when “a judicial determination can have no actual effect.”  Godwin v. 



State, 593 So. 2d 211, 212 (Fla. 1992) (citation omitted).  A case that was once ripe becomes moot 



where, by a change in circumstances prior to the court’s decision, an intervening event makes it 



impossible for the court to grant the plaintiff any effectual relief.  See, e.g., Montgomery, 468 So. 



2d at 1016.  Put differently, mootness exists where any eventual determination would have no 



effect on the parties.  Id.   



V. DOs are no longer authorized by law. 



As stated in its Second Amended Complaint, Miller requests a judgment declaring that 
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pursuant to chapter 2016-123, section 3(2), Laws of Florida, Miller was and is entitled to be a DO 



under section 381.986, Florida Statutes (2015), and applicable rules or, alternatively, a judgment 



ordering the Department to consider Miller’s 2015 DO application on the merits.  Second Am. 



Compl. at 15.  The Court may not grant Miller’s requested relief, as the DO Law and rules have 



been repealed and DOs are no longer authorized by law.  The Department, as a creature of statute, 



has no legal authority to issue DO licenses or consider 2015 applications for DO licensure. 



Chapter 2017-232, Laws of Florida (the session law that enacted the 2017 Law), provides, 



“Section 381.986, Florida Statutes is amended to read: (Substantial rewording of section.  See s. 



381.986, F.S., for present text.)”  Ch. 2017-232, § 3, Laws of Fla.  “[W]hen the legislature makes 



a complete revision of a subject it serves as an implied repeal of earlier acts dealing with the same 



subject unless an intent to the contrary is shown.”  Oldham v. Rooks, 361 So. 2d 140, 143 (Fla. 



1978).   



Although repeal by implication is not favored, a general law may be 
impliedly repealed, in part or in whole, by a subsequently enacted general 
law, where it appears that there is an irreconcilable conflict between the two 
or that the later enactment was clearly intended to prescribe the only rule 
that should govern the area to which it is applicable or that the later act 
revises the subject matter of the former. 



Alvarez v. Bd. of Trs. of City Pension Fund for Firefighters & Police Officers in the City of Tampa, 



580 So. 2d 151, 153 (Fla. 1991).  “An irreconcilable conflict exists between two statutes when 



there is a positive repugnancy between them or . . . they cannot mutually coexist.”  Leahy–



Fernandez v. Bayview Loan Serv., LLC, 159 F. Supp. 3d 1294, 1300 (M.D. Fla. 2016).   



Here, the 2017 Law and prior versions of section 381.986 do not and cannot mutually 



coexist.  “No question of repeal by implication is involved because the [2017 Law] shows upon its 



face that its purpose was to revise the entire subject by substituting the [2017 Law] for the [DO 



Law].”  Crichlow v. Md. Cas. Co., 156 So. 440, 445–46 (Fla. 1933).  In addition to authorizing 
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MMTCs instead of DOs, the 2017 Law provides for an entirely new and different regulatory 



framework than that set forth in the DO Law.  The new framework imposes numerous requirements 



regarding: 



 pesticide use, § 381.986(8)(e)6, Fla. Stat. (2017); 



 edibles, §§ 381.986(8)(e)8, 381.986(8)(e)9, Fla. Stat. (2017); 



 chemicals used in processing, § 381.986(8)(e)10.b, Fla. Stat. (2017); 



 compliance with state and federal waste-management laws, 
§ 381.986(8)(e)10.c, Fla. Stat. (2017); 



 testing for potency and contaminants, § 381.986(8)(e)10.d, Fla. Stat. (2017); 



 product labeling, § 381.986(8)(e)10.f, Fla. Stat. (2017); 



 security plans, § 381.986(8)(f), Fla. Stat. (2017);  



 product transportation, § 381.986(8)(g), Fla. Stat. (2017);   



 the requirement to submit the diversity plan described above, 
§ 381.986(8)(b)10, Fla. Stat. (2017); and 



 provision for use of full-strength-THC medical marijuana by qualified patients 
with a broader range of illnesses and conditions than was authorized by prior 
laws, § 381.986(1)(f), Fla. Stat. (2017). 



The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 



many more changes and provision for many more MMTC licenses to be issued than the number 



of DO licenses previously allowed, compare § 381.986(8)(a)1–2, Fla. Stat. (2017), with 



§ 381.986(5)(b), Fla. Stat. (2014).  The 2017 Law includes preferences for certain disadvantaged 



businesses applying for MMTC licensure, while the DO Law contained no preferences.  Compare 



§ 381.986(8)(a)2.b–c, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  The 2017 Law 



temporarily limits the number of dispensing facilities allowed per MMTC, while the DO Law 



contained no limit.  Compare § 381.986(8)(a)5, Fla. Stat. (2017), with § 381.986, Fla. Stat. (2014).  



The list of changes to Florida’s medical-marijuana regulatory framework goes on—and includes 
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many more changes, including changes to those portions of 381.986 that apply to patients and 



physicians.  These changes show the legislature’s intent to revise the entire medical-marijuana 



regulatory framework by substituting the 2017 Law for the DO Law—that is, to repeal the DO 



Law.3 



As a matter of law, the repeal of the DO Law resulted in a legislative repeal of the 



Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 



authorizing statute was no longer in effect.  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 



50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 



automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 



not meaningfully ‘exist.’ ” (citations omitted)). 



Moreover, in a licensing proceeding, the tribunal must apply the law in effect when the 



final determination on licensure is made, not the law in effect when the application is submitted.  



See, e.g., Lavernia v. Dep’t of Prof’l Regulation, Bd. of Med., 616 So. 2d 53, 53–54 (Fla. 1st DCA 



1993) (“Florida follows the general rule that a change in a licensure statute that occurs during the 



pendency of an application for licensure is operative as to the application, so that the law as 



changed, rather than as it existed at the time the application was filed, determines whether the 



license should be granted.”); Bruner v. Bd. of Real Estate, Dep’t of Prof’l Regulation, 399 So. 2d 



4, 5 (Fla. 5th DCA 1981).   



Here, in 2018, the Court must apply the 2018 version of section 381.986, Florida Statutes 



(which is identical to the 2017 Law except for one provision that does not affect this proceeding).  



Compare § 381.986(8)(a)2.b, Fla. Stat. (2018), with 381.986(8)(a)2.b, Fla. Stat. (2017).  The 2018 



version of section 381.986, like the 2017 Law, authorizes licensure of MMTCs, but not DOs.  See 



                                                 
3 These changes also show that chapter 2016-123, Laws of Florida, has been repealed as well. 
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§ 381.986, Fla. Stat. (2018).  Similarly, article X, section 29 of the Florida Constitution (the 



medical-marijuana amendment) grants the Department power to register MMTCs, but not DOs.  



See generally art. X, § 29, Fla. Const.  Indeed, there is no law currently in effect that authorizes 



DO licensure or authorizes a DO to cultivate, process, and dispense medical marijuana.  



Additionally, and as alleged in the complaint, see generally Compl., the DO application Miller 



submitted in 2015 addressed only the DO Law’s requirements for DO licensure, not the 2017 



Law’s requirements for MMTC licensure, as MMTCs were not contemplated by any law in 2015.  



And because the 2017 Law’s MMTC requirements are different than the DO Law’s DO 



requirements, Miller’s application could not possibly render Miller eligible for MMTC licensure. 



Simply stated, DO licenses are no longer authorized by any law, as the law authorizing 



DOs was repealed.  Now, under the 2017 Law, only MMTCs—not DOs—can be authorized to 



cultivate, process, and dispense medical marijuana.  See generally § 381.986, Fla. Stat. (2017).  



Miller does not seek or allege it is entitled to licensure as an MMTC.  There is no allegation (and 



none could be truthfully pleaded) that Miller has requested licensure from the Department as an 



MMTC under the 2017 Law.  Miller simply alleges a right to a DO license under a now-repealed 



law.   



VI. Because DOs are no longer authorized by law, Miller fails to state a cause of action and 
the Court lacks subject-matter jurisdiction. 



Summary judgment in the Department’s favor is required here.  The issues Miller raises 



have become moot, making it impossible for the Court to grant Miller any effectual relief, see 



Montgomery, 468 So. 2d at 1016.  DOs are no longer authorized by law.  And courts may not order 



parties to do something unlawful, useless, or impossible.  See, e.g., Kaiser Steel Corp. v. Mullins, 



455 U.S. 72, 77 (1982); Reliable Salvage & Towing, Inc. v. One 55' Californian, Case No. 2:13-



cv-248-FtM-29UAM, 2013 WL 1216337, at *2 (M.D. Fla. July 15, 2013) (stating that court will 
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not order party to produce witnesses party does not control); Sowell v. GEICO Casualty Ins. Co., 



Case No. 3:12cv226/MCR/EMT, 2013 WL 11521846, at *2 (N.D. Fla. May 28, 2013) (stating that 



court will not order party to produce documents party does not possess); de Pasquale v. Rolex 



Watch U.S.A., Inc., Case No. 87-0802-CIV-DAVIS, 1988 WL 117402, at *2 (S.D. Fla. Mar. 15, 



1988); Butler v. Coral Volkswagen, Inc., 629 F. Supp. 1034, 1041 (S.D. Fla. 1986) (stating that 



court will not order party to reinstate employee who is physically unable to perform work); Myers 



v. Hawkins, 362 So. 2d 926, 929 (Fla. 1978) (“The courts will not require parties to engage in a 



series of useless acts.”).   



Miller cannot “show that some useful purpose will be served by” the requested relief, see 



Kendrick v. Everheart, 390 So. 2d at 59.  The Court cannot enter a “judgment in [Miller’s] favor 



declaring that [Miller] was and is entitled to be a DO under §381.986 and applicable rules [or] in 



the alternative, ordering the Department to consider [Miller’s 2015] application [for DO licensure] 



on its merits,” Second Am. Compl. at 15.  Thus, Miller lacks a bona fide, actual, present need for 



declaratory relief and fails to state a cause of action, and the Court lacks subject-matter jurisdiction. 



VII. Miller failed to exhaust mandatory administrative remedies. 
 



Summary judgment in favor of the Department must be granted because Miller failed to 



exhaust mandatory administrative remedies.  The Department incorporates and restates as if fully 



set for here the Department’s Motion for Summary Judgment dated and filed May 8, 2017.4  A 



copy of that motion is attached as Exhibit A.  As additionally support, the Department relies on 



the deposition testimony of Christopher Bryant and Anthony Ardizzone.  The Bryant deposition 



transcript is attached as Exhibit B.5  



                                                 
4 The May 8, 2017, motion is hereby renewed as well. 
5 The Ardizzone deposition is currently being transcribed.  The Department will file this transcript 
as soon as it receives the transcript. 
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VIII. Conclusion 



For the reasons stated above, the Department requests that the Court enter final summary 



judgment in the Department’s favor, plus grant such other relief as the Court deems appropriate. 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,  
 
  Defendant. 
       / 
 



THE DEPARTMENT’S MOTION FOR FINAL SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 



 
Pursuant to Florida Rule of Civil Procedure 1.510, Defendant State of Florida, Department 



of Health, moves for final summary judgment in its favor.   



I. INTRODUCTION 



This action concerns the Department’s denial of an application by Plaintiff Edward Miller 



& Son, Inc. (Miller), to become a low-THC cannabis dispensing organization.  Florida law is well 



settled that the administrative review process established by the legislature in chapter 120, Florida 



Statutes, may not be supplanted by a circuit court proceeding.  As the undisputed material facts 



show, the administrative review process applies to the Department’s denial of Miller’s application, 



and Miller has never sought review of the license denial through the mandatory administrative 



review process.  Summary judgment should be entered against Miller for failure to exhaust the 



legislatively mandated administrative remedies. 
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II. PROCEDURAL POSTURE 



On March 25, 2016, Miller filed its initial complaint in this action.  Before serving the 



Department with process, Miller filed an amended complaint.  After Miller formally served 



process, the Department filed a motion to dismiss the amended complaint, arguing, among other 



things, that Miller had failed to exhaust administrative remedies.  After a hearing on the motion to 



dismiss, the Court denied the motion and noted that the matter may be better resolved through a 



motion for summary judgment.  See Order on Mot. to Dismiss and on Mot. to Intervene at 2.  In 



light of the arguments the Department raised at the hearing, the Court offered Miller leave to file 



a second amended complaint, which Miller accepted.1  Id.  After the second amended complaint 



was filed, the Department filed its answer and defenses.  By this motion, the Department seeks 



summary judgment based on its first, second, and eleventh defenses of lack of subject matter 



jurisdiction and failure to exhaust administrative remedies. 



III. SUMMARY JUDGMENT STANDARD 



 Summary judgment should be granted when the evidence shows there is no genuine issue 



as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 



Pro. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating 



that summary judgment is proper where the record as a whole cannot lead a rational trier of fact to 



find for the nonmoving party).  



  



                                                 
1 Miller filed a motion to strike the Department’s defenses 3 through 8.  The parties agreed that 
the Department could amend.  On February 27, 2017, the Department filed its Amended Answer 
and Defenses to the Second Amended Complaint. 
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IV. UNDISPUTED, MATERIAL FACTS 



A. The Compassionate Medical Cannabis Act and Dispensing Organization Approval  



Through the Compassionate Medical Cannabis Act of 2014, the legislature legalized the 



licensed cultivation, processing, and dispensing of low-THC cannabis for qualified patients who 



suffer from certain debilitating illnesses.  See ch. 2014-157, Laws of Fla.; Second Am. Compl ¶ 7.  



The Act, codified as amended at section 381.986, Florida Statutes, and other statutes, directed the 



Department to authorize five “dispensing organizations” (DOs) — one in each of five regions: 



Northwest, Northeast, Central, Southeast, and Southwest Florida.  § 381.986(5)(b), Fla. Stat. 



(2015)2; Second Am. Compl. ¶ 8.  The Act set forth a general framework for an application process 



where the Department would determine which statutorily qualified applicant was the most 



dependable and most qualified for each region.  See § 381.986(5)(b), Fla. Stat.; Second Am. 



Compl. ¶¶ 10, 11.   



The Act also empowered the Department to adopt rules to implement the Act.  See 



§ 381.986(5)(d), Fla. Stat.  The Department complied with the legislative directives and formally 



adopted detailed rules implementing the application, selection, and regulatory processes for DOs.  



Fla. Admin. Code Ch. 64-4; Second Am. Compl.¶¶ 12, 13.  The rules include an application form 



to be completed per the detailed instructions in the rule text and in the application form itself.  See 



Fla. Admin. Code R. 64-4.002; Second Am. Compl. ¶ 13. 



The rule text and application form expressly provided a 5:00 p.m. deadline for submittal of 



applications, including the $60,063 application fee: 



The completed application form must include the following: 



                                                 
2 The 2015 version of the Compassionate Medical Cannabis Act applies in this proceeding as that 
version was in effect during the DO licensing process.  All citations to any statute in this motion 
are to the 2015 version unless otherwise noted. 
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(1) An initial application fee of $60,063.00. 



. . . 



(5) Any “Application for Low-THC Cannabis Dispensing Organization Approval” 
and all required exhibits and supporting documents shall be delivered to the Agency 
Clerk of the Department of Health physically located at 2585 Merchants Row 
Boulevard in Tallahassee, Florida, no earlier than 10:00 a.m. (Eastern Time), on the 
effective date of this rule and no later than 5:00 p.m. (Eastern Time), 21 calendar 
days after the effective date of this rule. 



Fla. Admin. Code R. 64-4.002(1), -(5) (emphasis added); Second Am. Compl. ¶¶ 13, 14.  The rules 



became effective on June 17, 2015, see Fla. Admin. Code R. 64-4.002, making the applications 



due no later than 5:00 p.m. on July 8, 2015; Second Am. Compl. ¶ 14.  Notably, the application 



process for the five licenses was a one-time event because the Department was limited by law to 



approving only one applicant per region.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code 



R. 64-4.002(5)(b).  The application process that commenced in July 2015 was the only application 



opportunity allowed by law.  See § 381.986(5), Fla. Stat.; see also Fla. Admin. Code R. 64-4.002(5) 



(setting one-time deadline to submit applications).  And because the applicants were applying for 



an exclusive license in each region, applications had to be comparatively evaluated by region — 



that is, each applicant in a given region was compared to the other applicants in that region to 



determine which was best.  See, e.g., Fla. Admin. Code R. 64-4.002(5)(b); Second Am. Compl.  ¶ 



17; Bax Aff. ¶¶ 5, 8, 16a & Ex. 2 [McCrory’s Sunny Hill Nursery, LLC, v. Dep’t of Health, DOAH 



Case No. 15-7275 [hereinafter McCrory’s I], Order Regarding Impact of Ch. 2016-123 at 3, 4] 



(Bax affidavit and exhibits attached as Exhibit A). 



B. Miller submitted its application after the deadline. 



More than two dozen applicants submitted applications before the 5:00 p.m. deadline.  See 



Bax Aff. ¶ 5.  Miller was not one of those applicants.  See Second Am. Compl. ¶ 29; Bax Aff. ¶¶ 



5, 6.  Instead, Miller delivered a “thumb drive” purporting to contain its application at 5:27 p.m. 
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— after the deadline set forth by law.  See Second Am. Compl. ¶ 29; Bax Aff. ¶ 6.  The application 



fee required by law to be submitted as part of the application was not delivered by Miller until the 



next day, July 9, 2015.  Bax Aff. ¶ 6; see also Second Am. Compl. ¶ 29.  Miller was seeking to 



apply for the exclusive license in the Southeast region.  Bax. ¶ 6.  Putative intervenor Costa Nursery 



Farms, LLC, was among the five applicants that timely submitted an application for the Southeast 



region.  Bax Aff. ¶ 9.   



By certified letter dated July 16, 2015, the Department notified Miller that its application 



was rejected as untimely (the Rejection Letter).  Bax Aff. ¶ 7 & Ex. 1; Second Am. Compl. ¶ 30.  



This letter contained the following notice of rights: 



A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence.  The mailing address for the Agency Clerk is 4052 Bald 
Cypress Way, BIN #A02, Tallahassee, Florida 32399-1703.  The physical address 
is 2585 Merchants Row Blvd., Tallahassee, FL 32399-1703.  The Agency Clerk’s 
facsimile number is (850) 413-8743. 



Mediation is not available as an alternative remedy. 



The failure of any person to file a petition for hearing within 21 days from receipt 
of this agency action will constitute a waiver of that person’s right to an 
administrative hearing. 



 Bax Aff. ¶ 7 & Ex. 1.   



By letter dated November 23, 2015, the Department notified Costa that as its application 



received the highest score in the Southeast Region, it was approved as that region’s exclusive DO.  



See Bax. Aff ¶ 9.  The approval letters for all five regional DOs were promptly posted to the 



Department’s website, which is available to the public at large.  Bax Aff. ¶ 9.  



To this day, Miller has not filed any petition with the Department seeking an administrative 



hearing under chapter 120, Florida Statutes, regarding the Department’s rejection of Miller’s 
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application or approval of Costa’s application.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.  



Instead, on March 25, 2016, almost eight months after the Rejection Letter was sent, Miller 



initiated this circuit court action seeking a judicial declaration that it was entitled to the DO license 



in the Southeast Region.  See generally Compl. 



V. SUMMARY OF ARGUMENT 



Summary judgment should be granted for the Department because Miller has not exhausted 



the required administrative remedies process.  The Administrative Procedure Act (APA) is the 



mechanism established by the legislature to challenge state agency decisions, such as denial of an 



application to become a DO.  Exhaustion of administrative remedies is mandatory, with limited 



exception.  No exception to the APA applies here, as the APA provides an adequate remedy and 



Miller does not challenge the facial constitutionality of any law.   



Chapter 2016-123 does not override the APA expressly or implicitly.  Rather, the provision 



on which Miller relies was simply the legislature’s attempt to remedy its frustration with pending 



administrative challenges potentially holding up the dispensing of much-needed treatment to ill 



children, while honoring the due process rights of denied applicants whose administrative petitions 



were pending to pursue those challenges to completion through the APA. 



Finally, as compelled by well-settled law, this Court should defer to the Department’s 



interpretation of chapter 2016-123 because the Department is the agency charged with 



implementing and enforcing that law, the Compassionate Medical Cannabis Act, and the DO 



licensing rules — all of which give the Department reasonable discretion in approving and 



rejecting applications for the few available DO licenses. 
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VI. ARGUMENT 



A. The legislature enacted the APA to be the mechanism to challenge agency decisions 
such as the Department’s DO licensing decisions. 



The Florida Legislature established the APA as the process for challenging executive 



agency decisions such as the denial of a license application.  See ch. 120, Fla. Stat.  The APA 



provides a mechanism to file a petition, take discovery, present evidence, and have grievances 



heard — in other words, for a party to exercise its right to due process — in an administrative 



forum.  See, e.g., §§ 120.569, 120.57, Fla. Stat.; Citizens of State v. Fla. Pub. Serv. Comm’n, 146 



So. 3d 1143, 1154 (Fla. 2014).  That the APA affords all affected persons due process is well 



established: 



[T]he legislature may determine by what process and procedure legal rights may be 
asserted and determined provided that the procedure adopted affords reasonable 
notice and a fair opportunity to be heard before rights are decided.  In the 
administrative arena, due process requirements are found in chapter 120, Florida 
Statutes, the Florida Administrative Procedure Act . . . .   



The APA was intended to simplify the administrative process . . . , thereby insuring 
that the public would receive due process and significantly improved fairness of 
treatment. . . . 



Citizens, 146 So. 3d at 1154 & n.6 (some alterations in original) (internal quotation marks and 



citations omitted).   



As an executive branch agency, the Department is generally subject to the APA for matters 



that constitute “agency action.”  § 120.52(1), Fla. Stat. (defining which government entities are 



subject to APA).  A decision to approve or deny a license or permit application3 is the type of 



“agency action” that is to be reviewed under the APA.  See § 120.52(2), Fla. Stat. (defining agency 



action subject to APA); § 120.569, Fla. Stat.; see also, e.g., Carter v. Fla. Dep’t of Fin. Servs., 117 



                                                 
3 Whether deemed a license or a permit, the Department’s decision to approve or reject a DO 
application is agency action. 
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So. 3d 476 (Fla. 1st DCA 2013) (reviewing agency final order denying application for adjuster’s 



license); Pershing Indus., Inc. v. Dep’t of Banking & Fin., 581 So. 2d 991 (Fla. 1st DCA 1991) 



(reviewing agency final order approving cemetery license).  Upon receiving notice from an agency 



of agency action, an affected party may avail itself of the robust arsenal of rights provided by the 



APA.  See Dep’t of Gen. Servs. v. Willis, 344 So. 2d 580, 590 (1st DCA 1977).   Indeed, the APA 



subjects every agency action to immediate or potential scrutiny; which assures 
notice and opportunity to be heard on virtually every important question before an 
agency; which provides independent hearing officers as fact finders in the 
formulation of particularly sensitive administrative decisions; which requires 
written findings and conclusions on impact issues; which assures prompt 
administrative action; and which provides judicial review of final, even 
interlocutory orders, affecting a party’s interest.  
 



Id.   



The Department’s decision to deny or reject Miller’s DO license application is precisely 



the type of decision for which the APA was designed.  See, e.g., id.; Bankers Ins. Co. v. Fla. 



Residential Prop. & Cas. Joint Underwriting Ass’n, 689 So. 2d 1127, 1129 (Fla. 1st DCA 1997). 



B. The Department provided Miller with the required “point of entry” to APA 
proceedings. 



To protect parties from unknowingly waiving their due process rights, the APA requires 



agencies to follow certain procedural steps to notify affected persons of agency action.  When an 



agency takes agency action, the agency must (1) inform the affected party of the agency’s action 



or decision, (2) inform the party of any administrative hearing or judicial review that is available 



under APA, and (3) inform the party of the procedure that must be followed to obtain the hearing 



or judicial review, including the time limits that apply.  See §§ 120.569(1), 120.60(3), Fla. Stat.  



This is known in administrative law as a “point of entry.”  See, e.g., Gulf Coast Home Health 



Servs. of Fla., Inc. v. Dep’t of Health & Rehab. Servs., 515 So. 2d 1009, 1011 (Fla. 1st DCA 1987).   
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The Rejection Letter the Department provided to Miller is as clear a point of entry as any 



agency can provide to an affected party.  Not only did the letter inform Miller that its application 



was rejected and why, but the letter explicitly notified Miller of its right to challenge the 



Department’s decision through the APA: 



A party whose substantial interests are affected by this agency action may petition 
for an administrative hearing pursuant to sections 120.569 and 120.57, Florida 
Statutes.  Chapter 28-106, of the Florida Administrative Code, governs such 
proceedings.  A petition for a hearing must be in writing and must be received by 
the Agency Clerk for the Department within twenty-one (21) days from receipt of 
this correspondence. . . .  



See Bax Aff. ¶ 7 & Ex. 1.  The Rejection Letter explained where the petition must be filed and the 



deadline for filing.  See Bax Aff. ¶ 7 & Ex. 1.  In short, the letter satisfied all APA requirements 



to provide a point of entry.  And Miller acknowledged as much when it corresponded with the 



Department several weeks after the Rejection Letter was sent: “As you may have learned by now, 



Ed Miller and Sons [sic] did not file a petition challenging the Department’s decision to reject its 



application . . . .”  Bax Aff. ¶ 21 & Ex. 7 [Email from M. Christopher Bryant, of Miller, Oertel, 



Fernandez, Bryant & Atkinson, P.A., Counsel for Miller, to Amanda Bush, Sr. Atty., Off. of the 



Gen. Counsel, Dep’t of Health (Aug. 10, 2015, 10:58 EST)].  Thus, the Department met its 



obligations under the APA, and Miller elected not to challenge the Department’s decision through 



the APA process.  See, e.g., Second Am. Compl. ¶ 69.  In fact, Miller does not contend in the 



Second Amended Complaint that it ever filed a formal petition under the APA challenging the 



Department’s action contained in the Rejection Letter.  See generally Second Am. Compl. 



C. Exhaustion of administrative remedies is not a choice, but a requirement. 



Parties affected by executive agency action must exhaust administrative remedies to obtain 



relief.  See, e.g., Willis, 344 So. 2d at 590; see also, e.g., City of Sunny Isles Beach v. Publix Super 



Markets, Inc., 996 So. 2d 238, 238–39 (Fla. 3d DCA 2008) (noting that “it is the law of this state, 
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for good and salutary reasons relating to both respect for the administrative process and judicial 



efficiency, that, with rare exception relating usually to matters not cognizable in the circuit court, 



a party cannot resort to the courts for a decision until administrative remedies are exhausted” and 



holding that circuit court exceeded jurisdiction in considering declaratory judgment claim); 



Pushkin v. Lombard, 279 So. 2d 79, 80 (Fla. 3d DCA 1973) (reversing declaratory judgment 



because lower court exceeded jurisdiction where plaintiffs sought declaratory judgment construing 



their rights before exhausting administrative process).   



Indeed, more than 50 years ago, the Florida Supreme Court declared that “where an 



administrative remedy is provided by statute, relief must be sought by exhausting this remedy 



before the courts will act.”  Odham v. Foremost Dairies, Inc., 128 So. 2d 586, 593 (Fla. 1961).  



The court warned that “promiscuous intervention by the courts in the affairs of these administrative 



agencies except for the most urgent reasons would inevitably result in the dethronement of the 



[executive agencies] and the substitution of the courts in their place and stead.”  Id.  Since that 



decision, the court has continued to affirm this doctrine.  See, e.g., Key Haven Associated Enters. 



v. Bd. of Trs. of the Internal Improvement Tr. Fund, 427 So. 2d 153, 157 (Fla. 1982) (“Judicial 



intervention in the decision-making function of the executive branch must be restrained in order 



to support the integrity of the administrative process and to allow the executive branch to carry out 



its responsibilities as a co-equal branch of government.”). 



After the APA was substantially rewritten in 1974, the First District Court of Appeal — in 



the seminal exhaustion-of-administrative-remedies decision Department of General Services v. 



Willis — acknowledged not only the “wealth of Florida precedent requiring judicial deference to 



administrative remedies,” but also that the 1974 revisions provided an “impressive arsenal of 



varied and abundant remedies for administrative error” such that courts should give even “greater 
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judicial deference to the legislative scheme [of the APA].”  Willis, 344 So. 2d at 589–90.  That 



court has repeatedly applied the doctrine of exhaustion to mandate dismissal or judgment against 



parties that file circuit court actions before exhausting administrative remedies.  See id.; see also, 



e.g., Cmtys. Fin. Corp. v. Fla. Dep’t. of Envtl. Reg., 416 So. 2d 813, 816 (Fla. 1st DCA 1982) (“It 



is now well settled that where adequate administrative remedies are available, it is improper to 



seek relief in the circuit court before those remedies are exhausted.”); Bankers Ins., 689 So. 2d at 



1129 (finding that plaintiff was required to exhaust administrative remedies because “circuit court 



intervention is never justified unless agency action is unmistakably and irretrievably in excess of 



delegated power”).  The other district courts of appeal have done the same.  See, e.g., Fla. Dep’t 



of Agric. & Consumer Servs. v. City of Pompano, 792 So. 2d 539, 548 (Fla. 4th DCA 2001) (“In 



summary, Appellees’ right to judicial review rested in this court or in the Division of 



Administrative Hearings, rather than in circuit court.”); Dep’t of Envtl. Prot. v. PZ Constr. Co., 



633 So. 2d 76, 79 (Fla. 3d DCA 1994) (reversing injunction and directing trial court to dismiss 



action for failure to exhaust administrative remedies).  In sum, whether treated as jurisdictional or 



as a doctrine of judicial restraint, all Florida appellate courts have agreed that exhaustion is 



mandatory.  See, e.g., City of Sunny Isles Beach, 996 So. 2d at 238–39 (treating exhaustion doctrine 



as jurisdictional). 



Here, it is undisputed that Miller has failed to exhaust its administrative remedies; indeed, 



Miller did not even attempt to invoke its rights under the APA after receiving the Rejection Letter.  



See Willis, 344 So. 2d at 592 (“The proper way for a substantially affected person to invoke a 



formal or informal 120.57 hearing is simplicity itself: he asks the agency for it.”); see also Bax 



Aff. ¶ 15; Second Am. Compl. ¶ 69.  And because the APA plainly applies to the Department’s 



rejection of Miller’s license application, the Court should enter a final judgment of dismissal for 
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failure to exhaust administrative remedies.  See, e.g., Cmtys. Fin. Corp., 416 So. 2d at 817 



(reversing summary judgment in favor of plaintiff and directing trial court to dismiss action where 



plaintiff did not exhaust administrative remedies). 



D. The extraordinary exceptions to APA exhaustion do not apply here as the APA 
provides the type of relief Miller seeks. 



With administrative exhaustion as the unquestionable rule, Miller must establish a 



judicially recognized exception to APA exhaustion.  Ultimately, to avoid the exhaustion doctrine, 



Miller must prove that the APA itself does not provide a mechanism for redress and review of the 



Department’s rejection of Miller’s application.  These efforts fail, however, because the APA was 



and is designed to address the very type of agency action of which Miller complains.   



1. The Willis Exceptions 



In Willis, the First District explained that the exhaustion doctrine may be avoided only 



where the APA itself provides no remedy for the alleged wrongful government action.  See Willis, 



344 So. 2d at 589–92.  The Willis court set forth five criteria, one of which a plaintiff must establish 



to avoid application of the exhaustion doctrine: 



1) A lack of general authority in the agency and that the APA has no remedy for 
it; or  
 



2) Illegal conduct by the agency and the APA cannot remedy the illegality; or 
 
3) The agency’s ignorance of the law, the facts, or the public good and the APA 



provides no remedy for it; or 
 
4) The agency ignores or refuses to recognize a person’s substantial interests, or 



refuses to afford a hearing, or otherwise recognize that the grievance is 
cognizable under the APA; or 



 
5) Some other compelling reason otherwise why the APA does not avail the person 



of his grievance. 
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id. at 591; see also Criterion Ins. Co. v. Dep’t of Ins., 458 So. 2d 22, 27 (Fla. 1st DCA 1984) 



(considering Willis criteria and affirming dismissal of complaint for failure to exhaust 



administrative remedies).  At the heart of each criterion is that the APA cannot remedy or correct 



the alleged improper agency conduct.  See Willis, 344 So. 2d at 591.  A short explanation of how 



the APA operates demonstrates the APA can and does remedy application denials such as the one 



challenged here.  



The APA provides a mechanism to file a petition, much like a state court complaint, when 



the petitioner may request a formal or informal hearing4 under section 120.57, Florida Statutes.  



See Willis, 344 So. 2d at 592.  If a formal hearing is sought, the petition must allege the material 



facts that are disputed and that should compel a different result.  See §§ 120.569(2)(c)–(d), 



120.57(1), Fla. Stat.; Fla. Admin. Code R. 28-106.201(2)(d).  When a petition alleges disputed 



material facts, the agency sends the petition to the Florida Division of Administrative Hearings 



(DOAH) for assignment of the matter to an impartial hearing officer known as an administrative 



law judge.  See  §§ 120.569(2)(a), 120.57(1), Fla. Stat.  While at DOAH, all parties have full use 



of the discovery tools set forth in the Florida Rules of Civil Procedure.  See § 120.569(2)(f), Fla. 



Stat.; Fla. Admin. Code R. 28-106-206. 



After a reasonable discovery period, the administrative law judge conducts a formal 



hearing, much like a bench trial, where arguments and evidence are presented.  See §§ 



120.569(2)(f)–(i); 120.57(1)(a)–(d), Fla. Stat.; Fla. Admin. Code R. 28-106.211–.213.  The 



administrative law judge then resolves the factual disputes and issues a written recommended 



decision or disposition.  See § 120.57(1)(k), Fla. Stat.  The agency, which maintains final order 



                                                 
4 In administrative law, the terms “formal hearing” and “informal hearing” are used to describe 
hearings under sections 120.57(1) and 120.57(2), Florida Statutes, respectively. 
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authority, may adopt, modify, or reject the recommendation within the circumscriptions of the 



APA.  See § 120.57(1)(k)–(l), Fla. Stat.  The agency may stay with its initial decision or it may be 



persuaded to change that initial decision.  See § 120.57(1)(l), Fla. Stat.  For example, an agency 



may be persuaded to change its initial decision from denial of a license to approval of a license.  



See, e.g., Bax Aff. Ex. 2 [McCrory’s I, Fin. Order at 1] (approving DO license to applicant whose 



application the Department initially denied).  



Perhaps most importantly here, the agency’s final decision is then subject to judicial 



scrutiny and review.  Indeed, the APA grants Florida’s district courts of appeal exclusive 



jurisdiction to review a state agency’s final order.  See § 120.68(1), Fla. Stat. (2016) (“A party who 



is adversely affected by final agency action is entitled to judicial review.”); § 120.68(2), Fla. Stat. 



(2016) (“Judicial review shall be sought in the appellate district where the party maintains its 



headquarters or where a party resides or as otherwise provided by law.”); see also Willis, 344 So. 



2d at 589.  A district court of appeal may, for example, (1) order agency action required by law; 



(2) order agency exercise of discretion when required by law; (3) set aside agency action; (4) 



remand the case for further agency proceedings; or (5) decide the rights, privileges, obligations, 



requirements, or procedures at issue between the parties.   § 120.68(6)(a)1, Fla. Stat. (2016).  The 



court also may order such ancillary relief as the court finds necessary to redress the effects of 



official action wrongfully taken or withheld.  § 120.68(6)(a)2, Fla. Stat. (2016). 



2. Miller cannot satisfy the Willis criteria. 



None of the Willis criteria can be satisfied here because, as explained above, the APA 



provides a robust arsenal to remedy the denial of Miller’s application and ultimately have a district 



court of appeal review any Department final order.  See Willis, 344 So. 2d at 590; Criterion, 458 



So. 2d at 25–26.  Indeed, other applicants whose applications were denied filed challenges under 



the APA.  Bax Aff. ¶¶ 10, 11.  One successfully secured a change in the Department’s original 
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decision and was granted a DO license.  See Bax Aff. ¶ 13 & Ex. 2 [McCrory’s I, Fin. Order].  



Another did not and is now seeking judicial review in the First District Court of Appeal.  See Bax. 



Aff. ¶ 13 & Ex. 3 [Loop’s Nursery & Greenhouses, Inc. v. Dep’t of Health, DOAH Case Nos. 15-



7274 / 16-002614 [hereinafter Loop’s], Not. of Appeal].  But in each instance the applicant 



proceeded under the APA, and each instance makes manifest that the APA affords an adequate 



remedial process for denial of a DO application.  Because the APA provides an adequate remedy 



to Miller and none of the Willis factors can defeat this fact, the Court’s inquiry should end here. 



Further, none of the Willis criteria can be satisfied here for additional, individual reasons.  



Miller cannot establish the first and second criteria — that the Department lacks general authority 



for its action or acted illegally, respectively — because then no applicant could legally become a 



DO.  For Miller to meet these criteria, the Court would need to find that in denying Miller’s 



application, the Department acted “without any colorable legal authority, either because the statute 



it would implement is unconstitutional (however construed) or because the statute plainly has no 



application . . . .”  Fla. Marine Fisheries Comm’n v. Pringle, 736 So. 2d 17, 23 (Fla. 1st DCA 



1999) (finding that circuit court erred in denying motion to dismiss for failure to exhaust 



administrative remedies).  The statute governing the application process is section 381.986.  See 



§ 381.986(5)(b), Fla. Stat.  Miller does not and could not contend that statute is unconstitutional,5 



see generally Second Am. Compl., as then there would be no mechanism for becoming a DO and 



Miller’s requested relief could not occur.  Indeed, the Second Amended Complaint is replete with 



allegations about the Department’s extensive authority under statute and corresponding rules to 



consider and reject or approve an application.  See, e.g., Second Am. Compl. ¶¶ 8–10, 12–17.  The 



                                                 
5 There is an exception to exhaustion where a plaintiff alleges a statute is facially unconstitutional.  
That exception is addressed in section VI.D.3, below. 
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very relief Miller seeks in its ad damnum clause is a declaration that the Department be ordered to 



issue a license to Miller under the Department’s governing statute and applicable rules.  Second 



Am. Compl. at 15; see also Willis, 344 So. 2d at 583–93 (issuing writ of prohibition to circuit court 



enjoining further proceeding in declaratory judgment action because plaintiff failed to exhaust his 



remedies under APA in case that sought coercive relief against executive agency).  Thus, Miller 



invokes the Department’s authority under governing statutes and rules. 



 Moreover, Miller does not allege the Department lacks statutory authority or acted outside 



its statutory authority in considering, approving, and rejecting DO applications.  See generally 



Second Am. Compl.  To the contrary, Miller argues that the Department’s authority and discretion 



under section 381.986 was not exercised to Miller’s liking.  See generally Second Am. Compl.  



That is insufficient to avoid the APA.  See Cmtys. Fin., 416 So. 2d at 816–17 (finding that 



declaratory judgment action must be dismissed for failure to exhaust APA remedies because action 



“undermine[d] the very purposes of the APA, for it presuppose[d] that a circuit court is a more 



appropriate forum for resolution of disputes which are particularly within the administrative 



agency’s expertise”).   



Moreover, to successfully invoke the first or second Willis criterion, Miller must establish 



that the Department’s action is “unmistakably and irretrievably in excess of delegated power” and 



that the APA cannot remedy the action.  See Bankers Ins., 689 So. 2d at 1129.  But section 381.986 



provides that the “Department shall . . . authorize the establishment of five dispensing 



organizations to ensure reasonable statewide accessibility and availability [of low-THC cannabis], 



one in each of the following regions: northwest Florida, northeast Florida, central Florida, 



southeast Florida, and southwest Florida.”  § 381.986(5)(b), Fla. Stat.; see also Second Am. 



Compl. ¶ 8.  That section goes on to instruct the Department to adopt rules to implement its DO 
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licensing powers.  See § 381.986(5)(d), Fla. Stat.; see also Second Am. Compl. ¶¶ 12–17.  The 



Department implemented those rules as Florida Administrative Code chapter 64-4, Fla. Admin. 



Code Ch. 64-4; Second Am. Compl.  ¶ 12, and the rules have been upheld as valid, see Bax. Aff. 



¶ 20 & Ex. 6 [Baywood Nurseries Co. v. Dep’t of Health, DOAH Case No. 15-1694RP, Fin. Order].  



The rules provide the procedures for accepting and evaluating applications, including when to 



reject applications.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶13–17.  



Thus, the Department was empowered to consider applications and reject those not adhering to the 



DO licensing statute or rules.  See Fla. Admin. Code R. 64-4.002; see also Second Am. Compl. ¶¶ 



13–17.  If an applicant does not agree with the result, the APA provides an adequate and robust 



process to remedy the grievance.  See, e.g., Cmtys. Fin., 416 So. 2d at 816–17; Willis, 344 So. 2d 



at 589–90.  Therefore, Miller cannot satisfy the first two Willis criteria. 



Miller cannot establish the third Willis criterion — that the Department was ignorant of the 



law, the facts, or the public good.  As explained above, the Department is the only state agency 



empowered to regulate Florida’s DO program, which the legislature necessarily created for the 



public good.  See § 381.986, Fla. Stat.; Second Am. Compl.  ¶¶ 7–9; see also, e.g., Bax Aff. Ex. 3 



[Loop’s, Rec. Order ¶ 45, adopted in and incorporated by reference by Fin. Order at 33]  (finding 



that low-THC, high-cannabidiol marijuana “can have enormously successful results in children 



with significant medical conditions.  The stories of how this drug has helped children overcome 



debilitating seizure activity were miraculous in nature. . . .”).  No other state or local agency has 



more knowledge of or delegated power over the DO program, see § 381.986, Fla. Stat.  The 



Department received more than two dozen applications, which were carefully evaluated by 



Department evaluators.  Bax. Aff. ¶¶ 5, 8 & Ex. 3 [Loop’s, Rec. Order ¶ 22]; Fla. Admin. Code R. 



64-4.002(5); Second Am. Compl. ¶ 16.  The Department participated in three full evidentiary 
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hearings at DOAH where dozens of experts testified as to a range of topics relating to the 



applications. 6  Bax Aff. ¶ 12.  Those proceedings by definition require the Department, through 



its final orders, to apply the Compassionate Medical Cannabis Act to the facts and protect the 



overall public health in this state.  See PZ Constr., 633 So. 2d at 79 (ordering circuit court to 



dismiss action for failure to exhaust APA remedies as “case involved complexities of public health 



and environmental safety which fall squarely within the expertise of the Department”).  And the 



Department currently regulates seven DOs across the state.  Bax Aff. ¶ 14.  Any assertion that the 



Department is ignorant of the law or facts regarding the state’s DO program is meritless. 



Miller cannot establish the fourth Willis criterion — that the Department ignored or refused 



to recognize Miller’s substantial interests, refused to afford Miller a hearing, or otherwise refused 



to recognize that Miller’s grievance is cognizable under the APA — as Miller never filed a petition 



under the APA.  Bax Aff. ¶ 15; see also Second Am. Compl. ¶ 69.    Moreover,  the Department 



has acknowledged every petition filed by an entity challenging the denial of a DO application.  



Bax Aff. ¶ 15.  Some applicants were unsuccessful at changing the Department’s mind and are 



obtaining judicial review, see, e.g., Bax Aff. Ex. 3 [Loop’s, Notice of Appeal], and some 



successfully persuaded the Department to reverse course, see Bax Aff. Ex. 2 [McCrory’s I, Fin. 



Order].  Had  Miller simply filed a timely petition it, too, would have enjoyed the full panoply of 



APA rights. 



                                                 
6 These evidentiary hearings were held in the cases Loop’s Nursery & Greenhouses, Inc. v. 
Department of Health, DOAH Case Number 15-7274; McCrory’s Sunny Hill Nursery, LLC v. 
Department of Health, DOAH Case Number 15-7275; In re: Licensure of the Low-THC Cannabis 
Dispensing Organization for the Southwest Region, DOAH Case Numbers 15-7269 to 15-7272 
(the Tornello and Ruskin consolidated proceeding). 











19 
 



Finally, Miller cannot establish the fifth Willis criterion — that there is some other 



compelling reason why the APA does not avail Miller of its grievance.  As explained above in 



detail, the APA is the vehicle to redress grievances like Miller’s.    



3. The “Facial Constitutionality of a Statute” Exception 



Another exception to the exhaustion doctrine recognized in Willis allows a plaintiff to 



challenge the facial constitutionality of a statute without exhausting administrative remedies.  Key 



Haven, 427 So. 2d at 157.  As the Florida Supreme Court has explained, there are three types of 



constitutional challenges that may be raised in the context of executive agency actions: (1) the 



facial unconstitutionality of a statute authorizing agency action; (2) the facial unconstitutionality 



of an agency rule implementing a statute; and (3) the unconstitutionality of agency action 



implementing a constitutional statute or rule, known as an “as-applied challenge.”  Id.   



Of these three, only the first — a challenge to the facial unconstitutionality of a statute 



authorizing agency action — is an exception to the APA exhaustion doctrine.  See id. at 157–58.  



This makes sense, of course, because executive agencies lack the power to declare a statute 



unconstitutional; only courts have that power, see id. at 157.  Requiring exhaustion would be futile 



because an executive agency (including DOAH) is powerless to grant relief.  Id. 



In contrast, the administrative process must be exhausted when challenging the 



constitutionality of an agency rule or when pursuing an as-applied constitutional challenge.  See 



id. at 157–58.  Then, an adequate remedy exists under the APA as the agency in a given case can 



— through the APA process — modify its rule or its application of a statute or rule to conform to 



constitutional requirements after the agency “has had a full opportunity to reach a sensitive, 



mature, and considered decision on a complete record appropriate to the issue.”  Id. at 158 (citation 



omitted).  Ultimately, that decision would, nevertheless, be subject to judicial review in a district 



court of appeal.  See § 120.68, Fla. Stat. 
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4. Miller does not challenge the facial constitutionality of section 381.986, Florida 
Statutes, or the Session Law. 



Here, Miller has not challenged the facial constitutionality of section 381.986, Florida 



Statutes.  See generally Second Am. Compl.  Indeed, such a challenge would undermine the very 



relief Miller seeks, approval as a DO: without that statute, there is no authority under law to 



dispense medical cannabis. To the extent Miller’s Second Amended Complaint implicates chapter 



2016-123, Laws of Florida (the Session Law), Miller does not seek a declaration that the Session 



Law is unconstitutional.  See generally Second Am. Compl.  (The Session Law is attached as 



Exhibit B.)  Indeed, Miller could not simultaneously bring a facial constitutional challenge to the 



Session Law and seek direct relief under the same law.7   



To the extent Miller’s allegations are construed to be an as-applied constitutional challenge 



to the Session Law, section 381.986, or the Department’s rules, then the law is unequivocal that 



Miller must exhaust its APA remedies.  See Key Haven, 427 So. 2d at 158; see also Pompano, 792 



So. 2d at 547–48 (applying APA exhaustion doctrine to preclude circuit court action where 



plaintiff alleged that executive agency violated plaintiff’s due process rights in applying facially 



constitutional statute).   



Therefore, Miller cannot overcome the APA exhaustion doctrine under any judicially 



recognized exception. 



E. The Session Law does not override the APA. 



Unable to establish any recognized exemption to the APA exhaustion doctrine, Miller 



                                                 
7 Even if Miller did allege a facial attack on the Session Law, that part of the complaint would 
need to be severed from challenge to the application denial, which must proceed under the APA.  
See Key Haven, 427 So. 2d at 157–58.  
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posits that the Session Law8 allows Miller to bypass the APA entirely and seek a court-issued DO 



license in the Southeast region under section 381.986 and the Department’s rules.9  Miller is 



mistaken for two reasons.  First, the Session Law does not expressly preempt the APA or otherwise 



exempt Miller’s claim from the APA.  And second, the Session Law cannot be construed to allow 



disappointed applicants like Miller to bypass the APA and proceed directly in circuit court because 



that was not the legislature’s intent.  Indeed, the law’s plain language and legislative history both 



evince an intent to require APA exhaustion. 



1. The Session Law does not expressly supersede the APA. 



First and foremost, the Session Law does not contain any language expressly superseding 



the APA or providing a direct exemption from the APA’s application.  And because the APA 



“presumptively governs the exercise of all authority statutory vested in the executive branch of 



state government,” Gopman v. Dep’t of Educ., 908 So. 2d 1118, 1120 (Fla. 1st DCA 2005), courts 



are loathe to construe a statute as creating an APA exemption absent express language doing so.  



See, e.g., Sch. Bd. of Palm Beach Cnty. v. Survivors Charter Schs., Inc., 3 So. 3d 1220, 1232 & 



n.11 (Fla. 2009) (endorsing “the general principle that absent a specific exemption the APA applies 



to agency action . . .”).  Moreover, when the legislature wants to exempt agency action from the 



APA, it knows how to do so expressly and unambiguously.  See, e.g., § 376.30713(2)(a)1, Fla. 



                                                 
8 The original complaint in this action was filed on March 25, 2016, at 12:10 a.m., before HB 307 
and HB 1313 were signed into law by the Governor.  Compare Compl. at 1 (filing stamp), with ch. 
2016-123, Laws of Fla., at 18. 
9 To do so, this Court would need to conduct a bench trial to compare Miller’s and Costa’s 
applications and determine whether Miller’s application was the superior of the two by applying 
more than 150 criteria called for by law.  See, e.g., ch. 2016-123, § 3(2), Laws of Fla.; Fla. Admin. 
Code R. 64-4.002; Bax. Aff. Ex. 3 [Loop’s, Rec. Order ¶ 50, adopted in and incorporated by 
reference by Fin. Order at 34] (concluding as a matter of law that to prevail, petitioner must show 
that its “application as submitted to [the Department] was superior to all competing applications 
in the same region. . . .”); Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123, 
passim].  
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Stat. (2016) (“Such determination is not subject to chapter 120.”); § 373.805(4)(f), Fla. Stat. (2016) 



(“The schedule . . . is exempt from chapter 120.”); § 110.403(1)(a), Fla. Stat. (2016) (“Such . . . 



actions are exempt from the provisions of chapter 120.”); § 110.604, Fla. Stat. (2016) (same); 



§ 101.56065(10), Fla. Stat. (2016) (“All proceedings under this section are exempt from chapter 



120.”).   



But here the legislature did not include any provision expressly overriding the APA.  It did 



not do so because it did not intend to do so.  Cf. City of Jacksonville Fire & Rescue Dep’t v. Battle, 



148 So. 3d 795, 797 (Fla. 1st DCA 2014) (noting that statute’s plain language is best evidence of 



legislature’s intent); Survivors Charter Schs., 3 So. 3d at 1232 & n.11 (noting that APA applies to 



agency action absent specific exemption).  Thus, even assuming for argument’s sake that the 



Session Law granted Miller some substantive right to pursue a challenge to the denial of its DO 



application, the APA exhaustion doctrine would still apply and compel this Court to enter summary 



judgment for failure to exhaust administrative remedies.  See Willis, 344 So. 2d at 589–90. 



2. The Session Law cannot properly be construed to allow this action to proceed. 



Aside from no express APA exemption appearing anywhere on the face of the Session 



Law, Miller’s position is belied by the Session Law in its entirety and the legislative floor debates 



preceding the law’s enactment — both of which demonstrate the legislature’s intent that all 



challenges remain within the adjudicatory framework of the APA. 



a. Historical Context for the Session Law 



When the Session Law was enacted, the Department was mid-litigation over its decisions 



to approve the highest-scoring applications.  On that date, eight administrative petitions10 were 



                                                 
10 The petitioners were Loop’s Nursery & Greenhouses, Inc.; San Felasco Nurseries, Inc. d/b/a 
Grandiflora; McCrory’s Sunny Hill Nursery, LLC; Redland Nursery, Inc.; Tornello Landscape 
Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and MariJ Agriculture, Inc.; 
and Perkins Nursery, Inc.  Bax Aff. ¶ 11. 
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pending that challenged the Department’s denial of applications submitted for the Northeast, 



Central, and Southwest regions.11  There was no pending challenge by any applicant in the 



Southeast, which is the region implicated by Miller’s second amended complaint.  Additionally, a 



state court lawsuit had been filed seeking an injunction to prevent the winning DOs from moving 



forward with cultivation, processing, and dispensing while the administrative petitioners were 



heard under the APA.12  See San Felasco Nurseries, Inc. d/b/a Grandiflora v. Dep’t of Health, No. 



2016-CA-000231 (Fla. Leon Cnty. Cir. Ct. filed Feb. 2, 2016). 



Frustrated with the administrative challenges and the potential hold-up in dispensing much-



needed medication to children, the legislature enacted section 3 of the Session Law.  See Fla. S., 



video recording of proceedings at 63:50 (Mar. 7, 2016), http://www.flsenate.gov/media/ 



VideoPlayer?EventID=2443575804_2016031120 [hereinafter Senate Debate] (discussion of CS 



for CS/CS/HB 307, section 3, and how “[w]hen we passed this law in 2014 the expectation was 



that we would immediately make this available to those suffering families.  What we found is that 



. . . money and greed took hold and there was litigation ensued [sic] . . . .”).  As accurately 



summarized by Administrative Law Judge Elizabeth W. McArthur in an APA proceeding 



challenging the denial of an application in a Central region, 



The original 2014 law contemplated approval of five DOs by January 1, 2015.  
Instead, it was not until well after that date before the Department had established 
the process by which the five DOs would be approved (through rulemaking, 
challenges, more rulemaking, and more challenges); then the Department had to 
carry out the application submission and evaluation process; and then, once the 



                                                 
11 See McCrory’s I, DOAH Case No. 15-7275; Redland Nursery, Inc. v. Dep’t of Health, DOAH 
Case No. 15-7280; San Felasco Nurseries, Inc. v. Dep’t of Health, DOAH Case No. 15-7268; 
Loop’s, DOAH Case No. 15-7274; TropiFlora, LLC v. Dep’t of Health, DOAH Case No. 15-7269; 
Plants of Ruskin, Inc. v. Dep’t of Health, DOAH Case No. 15-7270; Perkins Nursery, Inc. v. Dep’t 
of Health, DOAH Case No. 15-7271; Tornello Landscape Corp. d/b/a 3 Boys Farm v. Dep’t of 
Health, DOAH Case No. 15-7272.  
12 This case was dismissed on January 9, 2017, after chapter 2016-123, Laws of Florida, became 
effective. 





http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120


http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031120
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Department made its decisions, those decisions had to be conveyed with the 
requisite “clear points of entry” to allow applicants to challenge the Department’s 
decisions in de novo administrative hearings.  Instead of seeds in the ground in the 
beginning of 2015, the 2016 Legislature was confronted with the prospect of 
protracted administrative litigation before the five regional DOs would be finally 
approved. 



Bax Aff. Ex. 4 [McCrory’s Sunny Hill Nursery, LLC v. Dep’t of Health, DOAH Case No. 16-1934 



[hereinafter McCrory’s II], Rec. Order ¶ 20] (recommending dismissal of collateral proceeding). 



Thus, to end the delay and get low-THC cannabis to those who needed it most, the 



legislature passed the Session Law’s section 3.  See infra § VI.E.2.e.  With this context and 



applying basic statutory construction principles, the Session Law cannot be read to provide Miller 



the right to proceed in circuit court without exhausting its remedies under the APA . 



b. Statutory Construction Principles 



Application of basic statutory construction principles demonstrates that the Department’s 



position is correct.  The legislature is presumed to know existing law and court interpretations of 



the law when drafting statutes.  Knowles v. Beverly Enters.–Fla., Inc., 898 So. 2d 1, 9 (Fla. 2004) 



(“[C]ourts must presume that the Legislature passes statutes with the knowledge of prior existing 



statutes and that ‘the legislature does not intend to keep contradictory enactments on the books or 



to effect so important a measure as the repeal of a law without expressing an intention to do so.’ ” 



(citation omitted)).  Therefore, this Court must construe each portion of the Session Law in pari 



materia with related law and the other portions of the Session Law.  See, e.g., Fla. Dep’t of Envtl. 



Prot. v. ContractPoint Fla. Parks, LLC, 986 So. 2d 1260, 1265–66 (Fla. 2008) (“[I]f part of a 



statute appears to have a clear meaning if considered alone but when given that meaning is 



inconsistent with other parts of the same statute or others in pari materia, the Court will examine 



the entire act and those in pari materia in order to ascertain the overall legislative intent.”) 



(emphasis in original) (quoting Fla. State Racing Comm’n v. McLaughlin, 102 So. 2d 574, 575–
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76 (Fla. 1958)); Hopkins v. State, 105 So. 3d 470, 474 (Fla. 2012) (“The preamble and language 



of [an] enactment readily reveal[s] the legislature’s intent and its policy reasons.”) (alterations in 



original) (quoting Holly v. Auld, 450 So. 2d 217, 219 (Fla. 1984)).  If from a review of the whole 



law or of related laws “the evident intent is different from the literal import of the terms employed 



to express it in a particular part of the law, that intent should prevail, for that, in fact is the will of 



the Legislature.”  Maddox v. State, 923 So. 2d 442, 444–46 (Fla. 2006) (internal quotation marks 



omitted) (quoting Forsythe v. Longboat Key Beach Erosion Control Dist., 604 So. 2d 452, 454 



(Fla. 1992)) (rejecting strict, literal interpretation of statutory language in light of related laws and 



legislative history).  The Court’s construction of the Session Law must not render any language in 



the Session Law or related law meaningless or superfluous.  See, e.g., id.; Hawkins v. Ford Motor 



Co., 748 So. 2d 993, 1000 (Fla. 1999).  And a statute must not be interpreted in a manner that leads 



to an unreasonable or absurd result.  See, e.g., Maddox, 923 So. 2d at 446.   



Additionally, the APA “presumptively governs the exercise of all authority statutory vested 



in the executive branch of state government.”  Gopman, 908 So. 2d at 1120.  Thus, a court may 



not construe a statute as creating an implied APA exemption unless there is no way to construe the 



statute in pari materia with the APA.  See id. at 1120, 1122 (rejecting argument that agency was 



exempt from APA where statute made no mention of APA and articulated no purpose to nullify 



APA). 



c. The Session Law 



The Session Law begins with a preamble documenting the legislature’s intent to “provid[e] 



for dispensing organizations or applicants meeting specified criteria to be granted authorization to 



cultivate certain cannabis and operate as dispensing organizations; requir[e] the department to 



grant approval as a dispensing organization to certain qualified applicants by a specified date; [and] 



authoriz[e] two dispensing organizations in the same region under certain circumstances . . . .”  
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Ch. 2016-123, Laws of Fla., at 2 (emphasis added).  This intent is borne out by the language in the 



Session Law’s section 3.13  



Section 3 does not amend any statute; it is a stand-alone provision of law that includes two 



subsections pertinent here: subsections (1) and (2). 



(1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a dispensing organization 
that receives notice from the Department of Health that it is approved as a region’s 
dispensing organization, posts a $5 million performance bond in compliance with 
rule 64-4.002(5)(e), Florida Administrative Code, meets the requirements of and 
requests cultivation authorization pursuant to rule 64-4.005(2), Florida 
Administrative Code, and expends at least $100,000 to fulfill its legal obligations 
as a dispensing organization; or any applicant that received the highest aggregate 
score through the department’s evaluation process, notwithstanding any prior 
determination by the department that the applicant failed to meet the requirements 
of s. 381.986, Florida Statutes, must be granted cultivation authorization by the 
department and is approved to operate as a dispensing organization for the full term 
of its original approval and all subsequent renewals pursuant to s. 381.986, Florida 
Statutes. Any applicant that qualifies under this subsection which has not 
previously been approved as a dispensing organization by the department must be 
given approval as a dispensing organization by the department within 10 days after 
the effective date of this act, and within 10 days after receiving such approval must 
comply with the bond requirement in rule 64-4.002(5)(e), Florida Administrative 
Code, and must comply with all other applicable requirements of chapter 64-4, 
Florida Administrative Code. 



(2)  If an organization that does not meet the criteria of subsection (1) receives a 
final determination from the Division of Administrative Hearings, the Department 
of Health, or a court of competent jurisdiction that it was entitled to be a dispensing 
organization under s. 381.986, Florida Statutes, and applicable rules, such 
organization and an organization that meets the criteria of subsection (1) shall both 
be dispensing organizations in the same region. . . . 



Ch. 2016-123, § 3(1)–(2), Laws of Fla. 



Subsection (1) does two things.  First, it makes final the Department’s decisions to grant 



DO licenses to the five applicants the Department approved in November 2015, regardless of any 



                                                 
13 Section 1 of the Session Law made specific revisions to section 381.986, Florida Statutes, by 
addition and deletion.  None of those revisions are directly relevant to this proceeding.  In section 
2 of the Session Law, the legislature made specific additions to section 499.0295, Florida Statutes, 
none of which are relevant here either. 
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pending administrative challenges to those approvals.14  See ch. 2016-123, § 3(1), Laws of Fla.; 



Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted in and incorporated by reference by Fin. 



Order at 1] (“[T]he point of section 3, subsection (1), of [chapter 2016-123] seems clear: the 



Legislature wanted to accelerate what had become a long, drawn-out process, by legislative 



approving the applicants selected by the Department as the best in each region, and setting them 



free from protracted litigation to go forth and start growing the product. . . .”); Bax Aff. Ex. 3 



[Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4].  Second, subsection 



(1) grants a DO license to the applicant that received the highest score overall in its region and was 



initially deemed by the Department to have failed the mandatory statutory criteria.  See ch. 2016-



123, § 3(1), Laws of Fla.; Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26, adopted in and 



incorporated by reference by Fin. Order at 1].15   



Miller’s complaint is not premised on subsection (1); Miller could never qualify under 



subsection (1) because Miller’s application was not approved or scored.  Bax. Aff. ¶ 8; see also 



Second Am. Compl. ¶¶ 30, 40.  Subsection (1), therefore, is not and could not be the basis for any 



relief to Miller based on the allegations of the second amended complaint and does not provide 



any basis for overriding the mandatory APA exhaustion doctrine.  Subsection (2) is the provision 



                                                 
14 Administrative Law Judge McArthur concluded, 



[T]he point of section 3, subsection (1), of the new law seems clear: the Legislature 
wanted to accelerate what had become a long, drawn-out process, by legislatively 
approving the applicants selected by the Department as the best in each region, and 
setting them free from protracted litigation to go forth and start growing the 
product. . . . 



Bax Aff. Ex. 4 [McCrory’s II, Rec. Order ¶ 21, adopted and incorporated by reference by Fin. 
Order at 1]; see also Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶ 5, adopted in and incorporated by 
reference by Fin. Order at 33]. 
15 The only applicant that satisfied this provision of the Session Law was San Felasco Nurseries, 
Inc.  See Bax. Aff. Ex. 4 [McCrory’s II, Rec. Order ¶¶ 22–26]. 
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to which Miller turns to contend the Session Law “overrides the administrative process.”  See 



Second Am. Compl. ¶¶ 55–59. 



d. Subsection (2) does not create an implied exemption from the APA. 



Faced with no express exemption from the APA, Miller asks this Court to incorrectly 



construe subsection (2), which grants authority to the Department to approve one additional 



application in each region when an “organization . . . receives a final determination from the 



Division of Administrative Hearings, the Department of Health, or a court of competent 



jurisdiction” that the organization was entitled to be that region’s DO.  More specifically, Miller 



zeroes in on the words “organization” and “court of competent jurisdiction” in subsection (2) to 



posit that the Session Law allows Miller to bypass the APA’s requirements entirely.  Miller’s 



position is meritless. 



Section 381.986 limits the number of DO licenses the Department may grant, allowing 



only five DOs to operate in the state — one in each region.  See § 381.986(5)(b), Fla. Stat.  The 



Session Law did not delete or revise the statutory provision containing that limitation.  Instead, the 



Session Law left the statutory limitation untouched and created a limited expansion of available 



DO licenses.  Specifically, subsection (2) grants the Department authority to issue one more DO 



license in any region where a challenger proves that it was entitled to be the licensee for the region 



in which it submitted an application — that is, that the challenger should have been selected 



originally.  See Bax. Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 3–4]; 



Bax Aff. Ex. 3 [Loop’s, Order Granting Dismissal of Parties & Am. of Remaining Pet. at 4.16 This 



is consistent with the Session Law’s preamble, which states that the law authorizes “two 



                                                 
16 In its second amended complaint, Miller refers to this as “granting retroactive finality to [sic] 
Department’s selection of applicants . . . .”  Second Am. Compl. ¶ 55. 
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dispensing organizations in the same region under certain circumstances . . . .”17  Ch. 2016-123, 



Laws of Florida, at 2.18    



Further, the Session Law authorizes one more license per region to “an organization” that 



proves “it was entitled to be a dispensing organization under section 381.986, Florida Statutes, and 



applicable rules . . . .”  When the Session Law was enacted, the only organizations that could 



qualify to prove entitlement under the subsection (2) are those applicants who had filed 



administrative petitions challenging the Department’s decision to deny their application.  We know 



this to be true because all those who failed to timely challenge the denial of their application have 



waived that right.  See, e.g., Fla. Optometric Ass’n v. Dep’t of Prof’l Regulation, 567 So. 2d 928, 



934–35 (Fla. 1st DCA 1990) (applying predecessor to rule 28-106.111 and explaining that party 



that receives notice of agency decision and time limit for requesting hearing but fails to file petition 



during that time waives its rights), superseded by statute on other grounds as stated in Soc’y for 



Clinical & Med. Hair Removal, Inc. v. Dep’t of Health, 183 So. 3d 1138, 1143 (Fla. 1st DCA 



2015); Fla. Admin. Code R. 28-106.111.  Indeed, when an applicant fails to challenge the 



Department’s original decision within 21 days of receiving notice of the decision, the decision 



becomes final agency action.  See, e.g., PZ Constr., 633 So. 2d at 78 n.4; Fla. Admin. Code R. 28-



106.111(2).  This Court must presume the legislature knew that such rights had been waived or 



                                                 
17 Further, Miller’s interpretation leads to an unreasonable result: under Miller’s reasoning, any 
organization whatsoever could obtain a DO license from any of Florida’s 67 circuit courts, which 
could result in dozens licenses — contrary to the legislature’s stated intent. 
18 When subsection (2) provides that “such organization and an organization that meets the criteria 
of subsection (1) shall both be dispensing organizations in the same region” (emphasis added), it 
increases the five-DO limit set forth in section 381.986(5) to a limit of nine — five original DOs 
plus the “highest aggregate score” DO plus one additional DO in each of the three regions where 
challenges were pending equals nine DOs.  This is borne out by the legislative history, discussed 
below. 
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expired, see Knowles, 898 So. 2d at 9, as the legislature provided no express intention to change 



the law of waiver or overturn the finality of those decisions, see ch. 2016-123, Laws of Fla.   



Subsection (2), therefore, honors the vested due process rights of those applicants whose 



petitions were timely filed and pending at DOAH when the Session Law was enacted on March 



25, 2016.  It provides that a petitioner prevailing in its challenge — that is, one establishing that 



it, rather than the initially approved licensee, was entitled to approval as the DO for its given region 



— will be given a license by the Department, bringing the number of licenses for the region to 



two.19  Given that section 381.986, Florida Statutes, allows only one DO in each of the five regions, 



§ 381.986(5)(b), Fla. Stat., subsection (2) was necessary for the Session Law to respect that every 



organization that had timely challenged the denial of its application under the APA had a due 



process right to continue to pursue its challenge under the APA.  See, e.g., Bax Aff. Ex. 4 



[McCrory’s II, Rec. Order ¶ 30].  Without subsection (2), the Department could grant licenses only 



to those applicants that qualified under subsection (1), and the Session Law would infringe upon 



the due process rights of those whose petitions were pending. 



Additionally, when subsection (2) refers to a “final determination from the Division of 



Administrative Hearings, the Department of Health, or a court of competent jurisdiction that [an 



organization] was entitled to be” a DO, it refers to a final determination made in the then-pending 



administrative proceedings.  Miller misconstrues the phrase “court of competent jurisdiction,” 



arguing that the legislature meant “circuit court” even though the legislature did not use those 



words .  A “court of competent jurisdiction” is simply one that has subject matter jurisdiction over 



a particular matter.  See, e.g., Bryan A. Garner, A Dictionary of Modern Legal Usage at 186 (2d 



                                                 
19 For reasons not pertinent here, the legislature explicitly allowed for three licenses in the 
Northeast region.  See Bax Aff. Ex. 3 [Loop’s, Rec. Order ¶¶ 3–5, adopted in and incorporated by 
reference by Fin. Order at 33]. 
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Ed. 1995).  Reading subsection (2) in pari materia with the APA, which unquestionably applies 



to DO license challenges, sheds light on which court has subject matter jurisdiction here.  As 



explained above in section VI.A, such a challenge to agency action must proceed under the APA’s 



section 120.57, Florida Statutes.  See § 120.57(1), Fla. Stat. (providing for a hearing at DOAH 



before an impartial administrative law judge when disputed facts are alleged).   Under that process, 



the challenge would be heard first at DOAH and then at the agency, which enters a final order.  



See § 120.57(1)(k), -(l), Fla. Stat.  DOAH and the agency are not courts and therefore cannot be 



“courts of competent jurisdiction.”  But the APA does grant particular courts exclusive power to 



review agency orders — not Florida’s circuit courts, but the district courts of appeal.  See § 120.68, 



Fla. Stat. (“Judicial review shall be sought in the appellate district where the agency maintains its 



headquarters or where a party resides or as otherwise provided by law.”).  Given that the Session 



Law contains no provision divesting the district courts of their exclusive jurisdiction to review 



agency action,20 the phrase “court of competent jurisdiction” in subsection (2) means the district 



courts.  



Importantly, the district courts have authority in certain circumstances to render a “final 



determination” that a particular party was entitled to be a DO, rather than remanding to the 



Department with instructions to issue a new final order.  The APA authorizes the district courts to 



issue mandatory, prohibitory, or declaratory orders providing “whatever relief is appropriate 



irrespective of the original form of the petition.”  § 120.68(6)(a), Fla. Stat.  The court may “decide 



the rights, privileges, obligations, requirements, or procedures at issue between the parties” and 



“order such ancillary relief as the court finds necessary to redress the effects of official action 



                                                 
20 The district courts of appeal even have the power to review initial and intermediate/ interlocutory 
orders. 
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wrongfully taken or withheld.”  § 120.68(6)(a)1–2, Fla. Stat.  Such review provides parties 



challenging the Department’s DO licensing decisions the complete due process Miller claims it 



was denied.  See Citizens, 146 So. 3d at 1154. 



Moreover, under the canon of statutory construction known as ejusdem generis, the phrase 



“court of competent jurisdiction” must be construed to mean a court with jurisdiction in APA 



proceedings.  Ejusdem generis holds that when a general phrase follows a list of specifics, the 



general phrase will be interpreted to include only items of the same type as those listed.  E.g., 



Graham v. Haridopolos, 108 So. 3d 597, 605 (Fla. 2013) (rejecting construction of general term 



“of a wholly different nature” than preceding specific terms).  The “Division of Administrative 



Hearings” and the “Department of Health”  both have jurisdiction over administrative proceedings 



brought under section 120.57, Florida Statutes, to challenge the Department’s actions.  



Accordingly, the phrase “court of competent jurisdiction” must be construed to be of like kind — 



that is, an entity with jurisdiction in administrative proceedings brought under section 120.57, 



Florida Statutes, to challenge the Department’s actions.  It does not matter that a “court of 



competent jurisdiction,” standing alone, could be characterized as a circuit court in some contexts; 



what matters is what court has jurisdiction in APA challenges to the Department’s actions, such 



as denying a DO application.  See, e.g., Hardy v. State, 140 So. 3d 1016, 1020 (Fla. 1st DCA 2014) 



(rejecting construction of general term that was “unlike all of the other items specifically identified 



in the statute”).  This interpretation of the Session Law also makes sense given the history of the 



DO licensing process and the Session Law’s enactment.  In subsection (2) the legislature identified 



two executive branch agencies, followed by judicial review — meaning the legislature was 



describing the APA process being applied in the then-pending challenges.  As explained below in 



section VI.E.2.e, the pending challenges were exactly what the legislature was referring to. 
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In sum, subsection (2)’s plain language — when properly viewed in pari materia with the 



rest of the Session Law, the Compassionate Medical Cannabis Act, the APA, and Florida 



Administrative Code chapter 64-421 and properly construed in a way that gives effect to every 



word rather than renders some words meaningless — shows the legislature’s intent for subsection 



(2) to apply only to those parties whose challenges were pending at DOAH when the Session Law 



was enacted.  See City of Wilton Manors v. Dep’t of Mgmt. Servs., Div. of Retirement, 48 So. 3d 



962, 966 (Fla. 4th DCA 2010) (construction of law “is not served by isolating it from the rest of 



the body of statutory law”). 



e. The Session Law’s legislative history belies Miller’s contention. 



In addition to the Session Law’s plain language, properly interpreted in accordance with 



statutory construction principles, the legislative history confirms that subsection (2) does not allow 



Miller to bypass the APA and proceed here.    



The legislature was painfully aware of the APA litigation that ensued after the Department 



approved the original five DOs and rejected the other applications.  See Fla. H.R., video recording 



of proceedings at 05:14 (Mar. 2, 2016), http://www.flsenate.gov/media/VideoPlayer?EventID= 



2443575804_2016031018 [hereinafter House Debate]; Senate Debate at 63:50.    In adopting the 



Session Law, the legislature sought to end the litigation surrounding the original five license 



approvals.  See House Debate at 05:11; Senate Debate at 55:20.  But the legislature also was 



cognizant that the petitioners whose challenges were pending during the legislative session had 



vested due process rights.  See House Debate at 05:11; Senate Debate at 62:20. 



                                                 
21 Florida Administrative Code chapter 64-4 applies also because that chapter also limits the 
number of DOs per region and provides the mechanism for selection of winning DO applicants.  
See Fla. Admin. Code R. 64-4.002(5)(b)–(d). 





http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018


http://www.flsenate.gov/media/VideoPlayer?EventID=2443575804_2016031018
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The transcript excerpts below are critical to this Court’s understanding because, as stated 



by Representative Matt Gaetz, who sponsored the House bill that ultimately was enacted as chapter 



2016-123, Laws of Florida (HB 307), “. . . I very much appreciate the questions [from other 



representatives during the floor debate] because it does allow us to put in the record the intent of 



the legislation, so in many ways this is very helpful. . . .”  House Debate at 05:14.  Discussion 



during the House and Senate floor debates immediately preceding the bill’s passage shows that 



subsection (2) was intended solely to protect the rights of those challengers whose petitions were 



pending at DOAH and that the number of additional DO licenses that may be issued is 



commensurate with the number of regions for which challenges were then pending — that is, three.  



It also shows that the “court of competent jurisdiction” language means the district courts of appeal 



under the APA, not the circuit courts.   



Representative Jenne: [Section 3, subsection (2)] of the bill, specifically the 
language allowing an applicant to challenge a DOH issuance of a license, and 
basically my question is this, will this allow DOH to issue a new license above and 
beyond that five number?  



Representative Gaetz: The answer to the question is yes, Representative Jenne, 
because while we are all very frustrated that this process has taken too long and we 
want to greenlight the winners of those licenses to the patient, we cannot and would 
not and constitutionally could not deprive people of their due process, and so as we 
have litigation roll on, on appeals, if someone ultimately prevails upon one of 
those appeals, then yes, we are authorizing the creation of an additional license 
to facilitate that due process. 



Representative Jenne: And will there be any limitation to that number? 



Representative Gaetz: Yes, there is a functional limitation because there are five 
regions in the state in which we have authorized licenses to be issued, and so no 
one would be able to prove that more than one person would have been entitled to 
a license in a particular region, and so the functional consequence of the language 
we have chosen in the section you have cited is that you could potentially have four 
additional licenses, you know, added to the five. The reason I say four and not five 
more is that in the southeast region there is no challenge. There is simply a 
license winner, so you could in theory if you have four prevailing challengers, 
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which I think is unlikely, but still potentially possible, you could have up to nine22 
licenses under that particular subsection of the bill.  



Representative Jenne: [I]s there going to be a cutoff date to qualify for a new 
license due to litigation? 



Representative Gaetz: . . . None in the bill.  I believe there are some time periods 
in which someone would have had to have made a challenge and so if a prior time 
deadline has lapsed we don’t cure that lapse, but at the same time anyone who is 
into the administrative review process, we would insure that we overlay sufficient 
due process protection. 



House Debate at 05:11 (emphasis added); see also Senate Debate at 73:00. 



The senator who sponsored the companion Senate bill also referred to the litigation that 



could result in a DO license under subsection (2) as continued litigation — that is, the challenges 



pending at DOAH when the Session Law was enacted. 



Senator Bradley: [I]f this becomes law, there would be six that would get licenses 
— the five that . . . were chosen after . . . their applications were reviewed . . . ; 
there’s been another grower that won an administrative hearing, so that would be 
six, and then there are pending lawsuits.  And the elegance of this bill is that those 
six now are no longer being held up by injunctions or any other court proceedings, 
and they can move forward with delivering on the promise we made to those 
patients.  Those others that claim they were wrongfully denied an application can 
continue their lawsuits under this bill, and if they win, that would be additional 
licenses if they are successful.   



Senate Debate at 55:20 (emphasis added); see also id. at 62:20 (“[I]f you were a proposed 



dispensing organization and you believe you were wrongfully denied the ability to be one of the 



DOs, then you continue with that litigation, and if you prevail, you will get [a license] as well.” 



(emphasis added)). 



In sum, the Session Law simply ensures due process and judicial review in the district 



courts under the APA for those applicants that timely invoked their rights under the APA.  The 



                                                 
22 The “nine” referred to here is excluding the “highest aggregate score” license approved under 
subsection (1), but including the challenge in the Northwest region, which was dismissed on May 
2, 2016, the same day of this House floor debate.  See Bax. Aff. ¶ 19 & Ex. 5 [Alpha Foliage, Inc. 
v. Dep’t of Health, DOAH Case No. 15-7279, Stip. of Voluntary Dismissal with Prejudice]. 
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Session Law did not create a new right to obtain a DO license by bringing an action directly in 



circuit court and outside the APA, it did not supplant the Department’s final licensing authority 



with the circuit courts, and it did not authorize anyone to bypass the mandatory administrative 



exhaustion requirements under the APA.   



3. This Court should defer to the Department’s interpretation of the Session Law. 



An administrative agency’s interpretation of a statute the agency is charged with 



implementing is entitled to great deference and is accepted by the courts unless clearly erroneous.  



See, e.g., Level 3 Commc’ns, LLC v. Jacobs, 841 So. 2d 447, 450 (Fla. 2003).  Reviewing courts 



will not depart from the contemporaneous construction of a statute by a state agency charged with 



its enforcement.  Id.  “If the agency’s interpretation is within the range of possible and reasonable 



interpretations, it is not clearly erroneous and should be affirmed.”  Orange Park Kennel Club v. 



Dep’t of Bus. & Prof’l Regulation, 644 So. 2d 574, 576 (Fla. 1st DCA 1994); Sanfiel v. Dep’t of 



Health, 749 So. 2d 525, 527 (Fla. 5th DCA 1999) (“An agency’s interpretation of a statute or rule 



it has authority to administer should receive deference from a reviewing court and should not be 



overturned unless it is clearly erroneous.”). 



The Department is the agency charged with implementing and enforcing section 381.986, 



Florida Statutes; the Department’s rules; and the Session Law.23  Indeed, all three laws provide 



directives and reasonable discretion to the Department for implementing those directives through 



the Department’s Office of Compassionate Use.  The Department’s interpretation of the Session 



Law is reasonable because it gives effect to the Session Law, section 381.986, the Department’s 



                                                 
23 The Department is the only government body in the entire state authorized by law to issue DO 
licenses.  To qualify for a license under the subsection (2), the challenger must prove “to prove 
that the Department should have determined that [its] application[] was the best choice for the 
[applicable] region.” Bax Aff. Ex. 2 [McCrory’s I, Order Regarding Impact of Ch. 2016-123 at 4]; 
see also ch. 2016-123, § 3(2), Laws of Fla.  Thus, implementation of authority under the Session 
Law is plainly vested in the Department. 
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rules, and the APA, and also because it is the only interpretation consistent with the legislature’s 



intent as explicitly stated during the floor debates over the Session Law.  The legislature sought to 



reduce litigation, not open the door to more.  See Senate Debate at 55:20.  The Department’s 



interpretation is the only interpretation that limits litigation, allows those who had petitions 



pending in March 2016 to proceed with review under the APA with the potential for application 



approval, and allows the originally approved dispensing organizations to proceed with bringing 



much-needed medication to children and others suffering from debilitating conditions.  As the 



Department’s interpretation of the laws over which it has implementation jurisdiction is not clearly 



erroneous, but reasonable, this Court should defer to that interpretation.  See § 381.986, Fla. Stat.  



VII. CONCLUSION 



It is undisputed that Miller has not exhausted the robust administrative remedies afforded 



under the APA.  The Session Law does not override the APA or create the path to circuit court 



Miller contends it does.  The law simply makes final the Department’s original DO license 



approvals and honors the due process rights of those applicants whose challenges were pending 



when the law was enacted.  Miller has not established and cannot establish that any recognized 



exception to the mandatory, APA exhaustion doctrine applies here.  Accordingly, the Court should 



enter final summary judgment in the Department’s favor.  
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B Chapter 2016-123, Laws of Florida 
 











IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA 



EDWARD MILLER & SON, INC., 
a Florida corporation, 



Plaintiff, 
vs. 



STATE OF FLORIDA, DEPARTMENT OF 
HEALTH, 



Defendant. 



Case No. 16-0700 



AFFIDAVIT OF CHRISTIAN BAX 



STATE OF FLORIDA 



COUNTY OF LEON 



) 
) 
) 



Before me, a Notary Public in and for the above State and County, personally appeared 



Christian Bax, who having been duly sworn, testified as follows: 



1. My name is Christian Bax, and I am an adult over the age of 18 years currently 



residing in Leon County, Florida. All testimony given in this affidavit is provided to the best of 



my knowledge, info rmation, and belief. 



2. I am, and since July 23, 2015, have been, employed by the Florida Department of 



Health as the Director of the Office of Compassionate Use. 



3. The following statements are based on my personal knowledge and on review of 



documents maintained by the Office of Compassionate Use or the Department's Agency Clerk . 



My statements are made as a representative of the Florida Department of Health. 



4. The Department implemented the Compassionate Medical Cannabis Act of 20 14 



m part by authorizing the establishment of '·dispensing organizations" of low-THC, high



cannabidiol cannabis (DOs) to ensure access for qualified patients. 



5. The Department received more than two dozen DO license applications before the 



July 8, 20 15, 5:00 p.m. (Eastern) deadline to submit an application. Each application was fo r an 



exclusive license in one of five regions - Northwest, Northeast, Central, Southeast, and 
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Southwest Florida. 



6. On July 8, 2015, at 5:27 p.m. (Eastern), Miller delivered to the Department's 



Agency Clerk a thumb drive purporting to contain Miller's application. The next day, July 9, 



2015 , Miller delivered its application fee. Miller was seeking to apply for the exclusive DO license 



in the Southeast region. 



7. By certified letter dated July 16, 2015, the Department notified Miller that its 



application was rejected as untimely. (A copy of that letter is attached as Exhibit 1.) The letter 



also notified Miller that under sections 120.569 and 120.57, Florida Statutes, Miller had 21 days 



in which to contest the rejection by filing a petition with the Department' s clerk, with a failure to 



file a petition within 21 days constituting a waiver of the right to an administrative hearing. 



8. Through three evaluators who included myself, the Department carefully evaluated 



and scored all applications that were timely submitted and met the minimum statutory 



requirements. Because each region' s license was exclusive, the Department comparatively 



evaluated applications by region - that is, each applicant in a given region was compared to the 



other applicants in that region to determine which was best Because Miller's application was not 



timely submitted, Miller's application was not comparatively evaluated against the other 



applications for the Southeast region or scored. 



9. Costa Nursery Farms, LLC, was among the five applicants that timely submitted 



an application for the Southeast region. By letter dated November 23, 2015, the Department 



notified .Costa that it was approved as that region 's exclusive DO, as Costa's application received 



the highest score in that region after a comparative review by the Department's three evaluators. 



The approval letters for all five regions' DOs were posted to the Department's website on 



November 23, 2015, which was and is available to the public at large. 



10. In December 2015 , several applicants whose applications were denied filed 



challenges under chapter 120, Florida Statutes, within 2 1 days of receiving letters denying their 



applications. The Department referred each of these challenges to the Florida Division of 



Administrative Hearings (DOAH) to conduct proceedings under section 120.57( 1 ), Florida 



Statutes. 



1 l. As of March 25, 2016, eight administrative petitions were pending that challenged 



the Department's denial of applications submitted for the Northeast, Central, and Southwest 



regions. The petitioners were Loop 's Nursery & Greenhouses, Inc. ; San Felasco Nurseries, Inc. 



d/b/a Grandiflora; McCrory ' s Sunny Hill Nursery, LLC; Redland Nursery, Inc. ; Tornello 



Landscape Corp. d/b/a 3 Boys Farm; Plants of Ruskin, Inc.; TropiFlora, LLC, and Mari] 



Agricultural, Inc. ; and Perkins Nursery, Inc. 
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12. As pait of the DO license challenges, the Department has participated in three full 
evidentiary final hearings at DOAH in which dozens of experts testified about a range of topics 



relating to the applications. These evidentiary hearings were held in the cases Loop 's Nursery & 



Greenhouses, Inc. v. Department of Health, DOAH Case Number 15-7274; McCrory 's Sunny Hill 



Nursery, LLC v. Department of Health, DOAH Case Number 15-7275; In re: Licensure of the 



Low-THC Cannabis Dispensing Organization for the Southwest Region, DOAH Case Numbers 



15-7269 to 15-7272 (a consolidated proceeding). I was present during those evidentiary hearings 



as the Department' s representative. I was present during those evidentiary hearings as the 



Department's representative. 



13. Through those proceedings, one applicant, McCrory's, received a DO license by 



final order. Another, Loop's, was denied a license by final order after a full evidentiary hearing at 



DOAH and has an appeal pending with the First District Court of Appeal. 



14. Today the Department regulates seven DOs across Florida. 



15. The Department has acted upon every petition filed by an entity challenging the 



denial of a DO application. Miller did not file a petition with the Department seeking an 



administrative hearing under chapter 120, Florida Statutes, regarding the Department' s July 16, 



201 5, rejection of Miller's application or approval of Costa's application. Because Miller did not 



file a petition with the Department challenging the July 16 rejection of its DO license application, 



the Department has not refused to afford Miller a hearing or otherwise refused to recognize that 



Mi ller's grievance is cognizable under chapter 120, Florida Statutes. 



16. The documents attached as composite Exhibit 2 (listed below) were received by the 



Department in the ordinary course of business as a party to the proceeding McCrmy 's Sunny Hill 



Nurse1y, LLC, v. Department of Health, DOAH Case Number 15-7275. 



a. Order Regarding Impact of Ch. 2016-123 (May 13, 20 16) 



b. Final Order (Dec. 19, 2016) 



17. The documents attached as composite Exhibit 3 (listed below) were received by the 



Department in the ordinary course of business as a party to the proceeding Loop's Nursery & 



Greenhouses, Inc. v. Department of Health, DOAH Case Number 16-0026 14. 



a. Order Granting Dismissal of Parties & Amendment of Remaining Petition (May 2, 



2016) 



b. Recommended Order (Oct. 7, 2016) 



c. Final Order(Jan. 5, 2017) 
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d. Notice of Appeal (Jan. 11 , 2017) 



18. The documents attached as composite Exhibit 4 (listed below) were received by the 



Department in the ordinary course of business as a party to the proceeding McCrory 's Sunny Hill 



Nursery, LLC v. Department of Health, DOAH Case Number 16-1 934. 



a. Recommended Order (June 3, 201 6) 



b. Final Order (June 27, 20 16) 



19. The Stipulation of Voluntary Dismissal with Prejudice attached as Exhibit 5 was 
received by the Department in the ordinary course of business as a party to the proceeding Alpha 



Foliage, Inc. v. Department ofJ-!ealth, DOAH Case Number 15-7279 (Mar. 2, 2016). 



20. The fi nal order attached as Exhibit 6 was received by the Department in the 



ordinary course of business as a party to the proceeding Baywood Nurseries Co. v. Department of 



Health, DOAH Case No. l 5- l 694RP (May 27, 20 15). 



2 1. The email from former counsel for Miller M. Christopher Bryant, of Miller, Oertel, 



Fernandez, Bryant & Atkinson, P.A., attached as Exhibit 7 was received by the Department in the 



ordinary course of business as the entity authorized by law to approve or deny DO license 



applications. 



[continued on next page] 
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FURTHER AFFIANT SA YETH NOT. 



The Affiant, CAyt'sh'o..I'\ fuy , appeared before me, testifying as above, on 



this the ~+-k day of _..ty\-'--"-'a...,1""'~~------ 2017, and either: 



)<l. is personally known to me; or 



] provided the following identification: ______________ _ 



Witness my hand and official seal: 



~,,·~~:·~~:',,, SHANNON MICHELLE REVELS 
~.0~'-1-\ Commission# FF 218202 t :£ My Commission Expires 



-..,~"°'"''~/ April 07, 2019 
lf1111u\\ 



Notary Public 



Commissioned Name: ~t'\°"' ff\1J,tlfL R~vdr 
My Commission Expires: i/J/loJ 9 











Mission: 
To protect, promote & improve the health 
of all people in Florida through Integrated 
state, county & community efforts. 



Vision: To be the Healthiest State in the Nation 



July 16, 2015 



Certified Mail No.: 7013 2630 0001 8621 5337 



Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Florida 34990 



Rick Scott 
Governor 



John H. Armstrong, MD, FACS 
State Surgeon General & Secretary 



RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 



Dear Mr. Miller: 



The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1 }, of the Florida Administrative Code, an initial application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5) 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approvar and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern Time}, 21 
calendar days after the effective date" of the rule. 



Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees, and supporting documentation were due to the Agency Clerk, as specified in Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00 p.m. EST on July 8, 2015. Department records show 
that the above-referenced application on a "jump drive" was filed with the Agency Clerk on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A}. The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit B}. Additional 
materials on a "jump drive" and an additional check in the amount of $60,063.00, was received by the 
Agency Clerk on July 10, 2015 at 3:57 p.m. (Exhibit C). 



The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reviewing your submission, it will be returning both checks in the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rights. 



Patricia Nelson 
Director 



Cc: M. Christopher Bryant, Oertel , Fernandez, Bryant & Atkinson, P.A. 



Florlda Department of H-lth 
Office of Compassionate Use 
4052 Bald Cypress Way 
Tallahassee, FL 32399-3265 
PHONE: 850/245-4657 •FAX 850/245-4748 



www.FloridaHealth.gov 
TWITIER:HealthyFLA 



FACEBOOK:FLDepartmentofHeal!h 
YOUTUBE: fldoh 



FLICKR: HealthyFla 
PINTEREST: HealthyFla 
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NOTICE OF RIGHTS 



A party whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.lhe Agency Clerk's facsimile number is (850) 413-8743. 



Mediation is no_t available as an alternative remedy. 



The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS



MCCRORY’S SUNNY HILL NURSERY, 
LLC,



     Petitioner,



vs.



DEPARTMENT OF HEALTH,



     Respondent.
_______________________________/
REDLAND NURSERY, INC.,



     Petitioner,



vs.



DEPARTMENT OF HEALTH,



     Respondent.
_______________________________/
MCCRORY’S SUNNY HILL NURSERY, 
LLC,



     Petitioner, 



vs.



DEPARTMENT OF HEALTH,



     Respondent.
_______________________________/



Case No. 15-7275



Case No. 15-7280



Case No. 16-1934



ORDER REGARDING IMPACT OF CHAPTER 2016-123, LAWS OF FLORIDA



By Order issued on April 7, 2016, deadlines were provided 
for all parties to file position statements and responses, 
setting forth their positions regarding how chapter 2016-123, 
Laws of Florida, impacts the pending proceedings.  As described 
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in the April 7 Order, the purpose of these position statements 
was to sort out how the new law may have altered the status of 
the parties, the nature of the proceedings, and the issue to be 
determined.  All parties, including now-former party Knox 
Nursery, Inc. (Knox), filed position statements on April 22, 
2016, and responses were filed by Knox and Petitioner McCrory’s 
Sunny Hill Nursery, LLC (McCrory’s), on April 29, 2016.  In 
addition, as invited, Petitioner Redland Nursery, Inc. 
(Redland), filed a Notice of Filing Legislative History, 
attaching certain material related to the enactment of chapter 
2016-123, Laws of Florida, and Knox attached some legislative 
history material to its position statement.



Having reviewed all of the filings, certain issues can be 
distilled and guidance provided to the parties for the final 
hearing, which will be rescheduled by separate notice.



Two issues, in particular, are addressed by separate 
Orders.  One issue is the new law’s effect on Knox, addressed to 
the extent that issue has been presented, in an Order issued on 
May 10, 2016.  By virtue of the May 10 Order, Knox is not now a 
party; however, counsel for Knox will be served with this Order, 
having weighed in on the issues, and so as not to be prejudiced 
by the sequence in which these related Orders are issued.



Another discrete issue is presented by the Department’s 
Motion to Dismiss, directed to the second petition for formal 
administrative proceedings filed by McCrory’s, initiating DOAH 
Case No. 16-1934 (McCrory’s II).  The motion to dismiss 
McCrory’s II will be addressed in a separate Order.



This Order addresses the following issues:



1.  How does the new law change the nature of the final 
hearing and the issue to be determined, previously described as 
a comparative hearing to determine which of the parties’ 
applications is the best choice to be the single dispensing 
organization (DO) in the central Florida region?



2.  Does the new law change the standard for the hearing, 
previously determined to be de novo?



3.  Does the new law change the criteria by which the 
pending applications will be judged at hearing?
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I.  Nature of the Final Hearing and Issue to be Determined 



All parties agree that by virtue of the new law, Knox’s 
status has changed from initially-approved applicant to finally-
approved DO for the central region.  Thus, whether Knox’s 
application should be approved is no longer an issue for 
determination in this proceeding.



Petitioners McCrory’s and Redland are the two central 
region DO applicants whose applications were initially denied by 
the Department, who timely filed petitions to contest the 
initial decisions to approve Knox’s applications and deny their 
applications, and whose petitions remain pending.  (A third 
denied applicant, Dewar Nursery, Inc., timely filed a petition, 
but voluntarily dismissed its petition on February 9, 2016.)  To 
the extent their petitions seek to challenge the decision to 
approve Knox’s application, that relief is no longer viable.  
The new law replaced the Department’s proposed agency action 
with final legislative approval.  The undersigned does not find 
it necessary for Petitioners to amend their petitions to winnow 
out the relief that is no longer available, but they may seek to 
amend their petitions for that purpose.



The new law provides as follows, in section 3, 
subsection (2), regarding the nature of the final hearing and 
issue to be determined:



If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
organization and an organization that meets 
the criteria of subsection (1) shall both be 
dispensing organizations in the same region.



On this issue the undersigned agrees with the Department’s 
position statement that the nature of the hearing will be a 
backward-looking, retrospective comparison, with the issue for 
determination being whether either McCrory’s or Redland was 
entitled to be the approved DO for the central region, instead 
of Knox.  By stating the issue in the past tense (“that it was 
entitled to be a [DO]”), and by identifying the criteria by 
which that determination should be made as not only the statute, 
but also “applicable rules,” the Legislature signified that the 
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denied applicants are to be given the opportunity they had 
before the new law to prove that the Department should have 
determined that one of their applications was the best choice 
for the central region.  What is changed by the new law is that, 
if either denied applicant succeeds with this showing, instead 
of displacing Knox as the single licensed DO in the central 
region, the successful initially-denied applicant would open up 
a new slot for a second DO in the central region.



II.  Standard for Administrative Hearing 



On this issue, the undersigned disagrees with the positions 
of the Department and Knox, and agrees with McCrory’s and 
Redland, that the de novo standard for administrative hearings, 
codified in section 120.57(1)(k), Florida Statutes, remains 
applicable.  Nothing in the new law changes the analysis of this 
issue previously set forth in the Order on Motion for 
Clarification issued on February 9, 2016.  Indeed, that 
determination is strengthened by the Legislature’s failure to 
expressly provide what the Department and Knox have argued was 
implicit in section 381.986:  an alteration of the normal de 
novo standard akin to what is expressly provided in section 
120.57(3), the so-called “different de novo” standard for 
protests of agency procurement decisions.



It is apparent from the legislative history materials that 
the Legislature was well aware of the pending administrative 
proceedings, in which the consistent ruling in numerous orders 
has been that a de novo standard would be applied.  The 
Legislature could have codified a “different de novo” standard 
like in section 120.57(3), or a hybrid de novo–appellate 
standard of review like in section 435.07, Florida Statutes, but 
did not do so. 



Therefore, as well described by Administrative Law Judge 
John Van Laningham (conformed to this proceeding): 



The upshot is that under the new law, as 
before, the undersigned must conduct a de 
novo hearing to determine which of the 
applicants . . . (including the 
[legislatively approved DO, here Knox]) is 
the best choice, comparatively speaking, to 
receive the license.  If [Knox] is 
determined to have been the best choice, 
then the final order will deny the 
[Petitioners’] applications . . . and the 
status quo will not change since [Knox] is 
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already licensed.  If [a Petitioner’s 
application] is determined to have been the 
best choice, then the final order will 
approve that applicant for licensure and 
deny the other pending application[], in 
which event the [central region] will wind 
up with two [DOs] since [Knox] is already 
licensed.



In Re:  Licensure of the Low-THC Cannabis Dispensing 
Organization for the Southwest Region, DOAH Case Nos. 15-7269 
through 15-7272, Order issued on May 9, 2016.



III.  Applicable Criteria  



Petitioner Redland takes the position that the new law 
changes the criteria by which applicants are to be judged, and 
that these new criteria apply in this proceeding.



This position is rejected.  As discussed above, at issue is 
whether either Petitioner can prove that it was entitled to be 
the DO for the central region, pursuant to section 381.986 and 
applicable rules.  



The statutory requirements in section 381.986 that apply to 
applicants, set forth in section 381.986(5)(b), are not 
materially changed in the new law.  The single change to the 
statutory requirements applicable to applicants is a deletion of 
the requirement that the medical director employed to supervise 
the activities of the dispensing organization must be “a 
physician licensed under chapter 458 or chapter 459” in section 
381.986(5)(b)6.  Since neither of the pending initially-denied 
applicants was denied based on a Department determination that a 
statutory requirement was not met, presumably the change of this 
requirement in the new law would not be relevant to either 
denied application.  



The criteria that were added by the new law are operating 
standards that apply to approved DOs, pursuant to section 
381.986(6).  They are not new criteria to be applied to 
applicants.



Moreover, the reference in the new law to “applicable 
rules” of necessity is a direction to apply the criteria in 
Florida Administrative Code Rule 64-4.002 for initial 
applications for DO licensure, including the application form 
itself, which was used by Petitioners and Knox when they applied 
in 2015.  The Department’s existing rules were adopted to 
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implement the original enactment of section 381.986, not the new 
law.



The application criteria in effect in statute and rule when 
the applications were filed will be applied to determine which 
applicant, as between Knox, McCrory’s, and Redland, was entitled 
to be the DO for the central region. 



Based on the foregoing, it is the undersigned’s view that 
no more than two weeks would be needed for the final hearing, 
and that the hearing should be set for two weeks tentatively 
identified during the April 6, 2016, status conference (the 
weeks of October 10 and 24, 2016).



Accordingly, it is



ORDERED that:



1.  The parties shall continue their hearing preparation in 
light of the foregoing.



2.  By no later than May 23, 2016, any party opposing the 
suggestion that the final hearing should be rescheduled for the 
two weeks identified above may file a statement opposing the 
suggested hearing dates, explaining the basis for their 
opposition, and providing suggested alternative dates for 
rescheduling the final hearing.



DONE AND ORDERED this 13th day of May, 2016, in 
Tallahassee, Leon County, Florida.



S                                  



ELIZABETH W. MCARTHUR
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us



Filed with the Clerk of the
Division of Administrative Hearings
this 13th day of May, 2016.
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COPIES FURNISHED:



Nichole Chere Geary, General Counsel
Department of Health
4052 Bald Cypress Way, Bin A-02
Tallahassee, Florida  32399
(eServed)



William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



David C. Ashburn, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32301
(eServed)



Donna Elizabeth Blanton, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)



Angela D. Miles, Esquire
Radey Law Firm, P.A.
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)



Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



Brian A. Newman, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor
Post Office Box 10095
Tallahassee, Florida  32302-2095
(eServed)
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Cynthia S. Tunnicliff, Esquire
Pennington, P.A.
215 South Monroe Street, Second Floor (32301)
Post Office Box 10095
Tallahassee, Florida  32302
(eServed)



Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



Lorence Jon Bielby, Esquire
Greenberg Traurig, P.A.
101 East College Avenue
Post Office Drawer 1838
Tallahassee, Florida  32302
(eServed)



Brittany Adams Long, Esquire
Radey Thomas Yon & Clark
Suite 200
301 South Bronough Street
Tallahassee, Florida  32301
(eServed)











STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



MCCRORY'S SUNNY HILL NURSERY, 
LLC, 



Petitioner, 
vs. 



DEPARTMENT OF HEALTH, 



Respondent, 



FINAL ORDER 



15 DEC 19 p·· 12: 73 
_



1
,, , ,,_ Y'•• ~1 ~ 



I I ~L .... ,. t' J ~ 



Case No. 15-7275 
DOH Case No.: 2015-0689 



THIS MATTER is before the Department of Health for consideration of a 



Settlement Agreement sent to Petitioner. 



The Settlement Agreement resolved all disputed issues and was fully executed on or 



about December 12, 2016. The Settlement Agreement is accepted and incorporated by reference. 



The Department finds McCrory's Sunny Hill Nursery, LLC' s application meets all 



requirements of Chapter 2016-123, Laws of Florida; Section 3 81. 986, Florida Statutes; and 



Chapter 64, Florida Administrative Code, that McCrory' s Sunny Hill Nursery, LLC should have 



been approved as a Dispensing Organization in the Central Region, and that McCrory's Sunny 



Hill Nursery, LLC is therefore entitled to be a Dispensing Organization in the Central Region of 



Florida. 



McCrory's Sunny Hill Nursery, LLC's application is, therefore, approved. 



The parties are ordered to comply with the terms of the Settlement Agreement. This 



proceeding is closed. 











DONE AND ORDERED this~ day of __ f)_e,_~--~-ev"'" ___ ,, 2016, in 



Tallahassee, Leon County, Florida. 



Copies furnished to: 



Nichole Chere Geary, General Counsel 
Department of Health 
Bin A-02 
4052 Bald Cypress Way 
Tallahassee, Florida 32399 
Nichole.Geary@flhealth.gov 



David C. Ashburn, Esquire 
Lorence Jon Biebly, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 



i1ip, MD, MPH 
Surgeon General 



William Robert Vezina, Esquire 
Eduardo S. Lombard, Esquire 
Megan S. Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



CERTIFICATE OF SERVICE 



I CERTIFY that a copy of the foregoing FINAL ORDER has been sent by U.S. Mail, 
inter-office mail



11 
electronic ~srnission, or by hand delivery to each of the above-named 



persons this f°t-l'h day of t1W11A , 2016. 



Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Phone: (850) 245-4005 











STATE OF FLORIDA 
DIVISION OF ADMINISTRATIVE HEARINGS 



MCCRORY'S SUNNY HILL NURSERY, 
LLC, 



Petitioner, 
v. 



DEPARTMENT OF HEALTH, 



Respondent. 



Case No. 15-7275 



SETTLEMENT AGREEMENT 



THIS SEITLEMENT AGREEMENT (the "Agreement"), entered this /)...J.Lday of 
December, 2016, by and betv.1een Petitioner McCrory's Sunny Hill Nursery, Inc. ("McCrory's"), 
and Respondent, State of Florida, Department of Health ("DOH" or "Department"') (each a 
·'Party" and together, the "Parties"). 



PREMISES 



WHEREAS, McCrory's is the Petitioner in Case No. 15-7275, Division of 
Administrative Hearings, and the Department is the Respondent (hereinafter, the "Administrative 
Proceeding"); and 



WHEREAS, McCrory's timely filed with the Department its Application to become a 
Dispensing Organization in the Central Region of Florida, and upon denial, McCrory's timely 
filed its Petition for a Formal Administrative Hearing on December 14, 2015, challenging the 
Department's denial of McCrory's Application, and the Department referred McCrory's Petition 
to the Division of Administrative Hearings. The Administrative Proceeding came before 
Administrative Law Judge Elizabeth MacArthur ("ALJ") for final hearing conducted on October 
10-14, 24, 25. 28, and November 3, 2016, in Tallahassee, Florida; and 



WHEREAS, the Parties desire to resolve the disputes between them and therefore intend 
to enter into this Agreement to award approval to McCrory's to serve as a Dispensing 
Organization under applicable laws, and to agree for the Department to award a Dispensing 
Organization "license" to McCrory's. 



NOW THEREFORE, in consideration of the mutual promises of the Parties, , the Parties 
agree as follows: 
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I. The Premises. above, are hereby incorporated into this Agreement. as if fully set 
forth herein; 



2. The Parties intend and do hereby agree as follows: 



(a) The Parties will file a Joint and Agreed Motion informing the ALJ that the 
Parties have settled and requesting that the ALJ enter an order relinquishing jurisdiction 
and remanding the Administrative Proceeding to the Department for the entry of a Final 
Order approving McCrory's Application; 



(b) Upon remand to the Department, within ten (I 0) days of receipt of the 
remand, the Department will enter a Final Order finding that McCrory"s Application met 
all requirements of Chapter 2016-123, Laws of Florida; Section 381.986. Florida 
Statutes; and Chapter 64, Florida Administrative Code, that McCrory's should have been 
approved as a Dispensing Organization in the Central Region, and that McCrory's is 
therefore entitled to be a Dispensing Organization in the Central Region of Florida. The 
Final Order shall approve McCrory's Application, and the Department shall issue a letter 
of notification to McCrory's approving McCrory's Application, and granting a "license" 
to McCrory's, as a Dispensing Organization in the Central Region of Florida; 



(c) Upon its receipt of the letter notification, McCrory's will comply with the 
applicable requirements of statute and rules, including but not limited to, posting a $5 
million performance bond. 



(d) Further, McCrory's will dismiss with prejudice its complaint in lhc 
pending circuit court proceeding. McCrory's v. Department of Heallh, Leon County 
Circuit Court Case No. 37 2016 CA 00231. 



3. The parties shall each bear their own costs and attorneys' fees associated with the 
Administrative Proceeding. 



4. This Agreement constitutes the entire Agreement between the Parties with regard 
to the Administrative Proceeding and the related state court case (Case No. 37 2016 CA 00231 ), 
the grant or award of a license to McCrory's to be a Dispensing Organization in the Central 
Region, and, that the Agreement be binding and enforceable. 



5. This Agreement shall be construed in accordance with the Laws of the State of 
Florida. The Parties agree that the proper forum to enforce the provisions of paragraph 2(a), 2(b), 
and 2(c) shall be in Circuit Court. Leon County, Florida. The prevailing party in any such action 
shall be entitled to attorney's fees. 



6. This Agreement shall inure to the benefit of and be binding upon each Party, 
including each Party's successors, assigns, Agency head, administrators, and shall be enforceable 
against them. 



7. This Agreement shall be in full force and effect upon execution by each of the 
respective Parties authorized signatories, and effective on the date of the last or final signature. 
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8. This Agreement may be executed in counterparts. 



DEPARTMENT OF HEALTH 



By~ 
Title:~""" §(.)'e,,.J._ 



Date: /J. /1 ').(/ i rt 
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STATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS



SAN FELASCO NURSERIES, INC.,
d/b/a GRANDIFLORA, A FLORIDA
CORPORATION,



     Petitioner,



vs.



DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND CHESTNUT 
HILL TREE FARM, LLC, A FLORIDA 
LIMITED LIABILITY COMPANY,



     Respondents.
                               /
LOOP'S NURSERY AND GREENHOUSES, 
INC.,



     Petitioner,



vs.



DEPARTMENT OF HEALTH, OFFICE OF 
COMPASSIONATE USE; CHESTNUT HILL 
TREE FARM, LLC.; AND SAN FELASCO 
NURSERIES, INC.,



     Respondents.
_______________________________/



Case No. 15-7268



Case No. 15-7274



CHESTNUT HILL TREE FARM, LLC,



     Petitioner,



vs.



DEPARTMENT OF HEALTH, OFFICE OF
COMPASSIONATE USE; AND SAN 
FELASCO NURSERIES, INC.,



     Respondents.
_______________________________/



Case No. 15-7276



EXHIBIT "A-3"











ORDER GRANTING DISMISSAL OF PARTIES AND 
AMENDMENT OF REMAINING PETITION



This cause came to be heard on the Motion to Dismiss and/or 
Motion for Summary Recommended Order filed by Petitioner, 
Chestnut Hill Tree Farm, LLC (“Chestnut”), in DOAH Case 
No. 15-7276.  An understanding of the history of this case is 
critical to the consideration of Chestnut’s Motion, and its 
impact on the other parties, San Felasco Nurseries, Inc., d/b/a 
Grandiflora (“San Felasco”), and Loop’s Nursery & Greenhouses, 
Inc. (“Loop’s”). 



BACKGROUND



In 2014, the Florida Legislature passed the Medical Cannabis 
Act which authorized the dispensing of low-THC marijuana in 
certain specified medical situations.  After months of efforts, 
the Department of Health, Office of Compassionate Use (the 
“Department”), passed rules regulating the growth of low-THC 
marijuana and the entities which would be allowed to grow and 
dispense the substance.  The State was divided into five regions:  
Northeast, Northwest, Central, Southeast, and Southwest.  The 
instant case involves the Northeast region.  The rules developed 
by the Department set out criteria to be met by any grower 
wishing to become approved as a dispensing organization (“DO”) in 
one of the regions.  



Applications were submitted to the Department and, in 
November 2015, the Department issued its decision as to which of 
the applicants in the Northeast region should be approved.  Based 
upon its review of the criteria, the Department assigned the 
following aggregate scores to those applicants:  San Felasco--
3.9750 points; Chestnut--3.7917 points; and Loop’s-- 3.5708 
points.  However, due to the Department’s determination that San 
Felasco’s application did not “meet the requirements of 
s. 381.986 [Florida Statutes],” the Department initially approved 
the application of Chestnut. 



The denied applicants, San Felasco and Loop’s, filed 
petitions for formal administrative hearings to challenge the 
Department’s decision to deny their applications in favor of 
Chestnut.  Chestnut filed a Petition for Formal Administrative 
Hearing to insure that its approval would become final despite 
receiving the second highest aggregate point score.  Those cases 
were assigned to the undersigned and consolidated.  The final 
hearing on the pending petitions is scheduled for the month of 
July 2016.  
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2016 LEGISLATION



During the 2016 legislative session, the Medical Cannabis 
Act was amended.  Chapter 2016-123 was created and reads, in 
pertinent part:



Section 3.  (1)  Notwithstanding 
s. 381.986(5)(b), Florida Statutes, a 
dispensing organization that receives notice 
from the Department of Health that it is 
approved as a region’s dispensing 
organization, posts a $5 million performance 
bond in compliance with rule 64-4.002(5)(e), 
Florida Administrative Code, and expends at 
least $100,000 to fulfill its legal 
obligations as a dispensing organization; or 
any applicant that received the highest 
aggregate score through the department’s 
evaluation process, notwithstanding any prior 
determination by the department that the 
applicant failed to meet the requirements of 
s. 381.986, Florida Statutes, must be granted 
cultivation authorization by the department 
and is approved to operate as a dispensing 
organization  for the full term of its 
original approval and all subsequent renewals 
pursuant to s. 381.986, Florida Statutes.  Any 
applicant that qualifies under this subsection 
which has not previously been approved as a 
dispensing organization by the department must 
be given approval as a dispensing organization 
by the department within 10 days after the 
effective date of this act, and within 10 days 
after receiving such approval must comply with 
the bond requirement in rule 64-4.002(5)(e), 
Florida Administrative Code, and must comply 
with all other applicable requirements of 
chapter 64-4, Florida Administrative Code.



(2)  If an organization that does not meet the 
criteria of subsection (1) receives a final 
determination from the Division of 
Administrative Hearings, the Department of 
Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing 
organization under s. 381.986, Florida 
Statutes, and applicable rules, such 
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organization and an organization that meets 
the criteria of section (1) shall both be 
dispensing organizations in the same region.  
During the operations of any dispensing 
organization that meets the criteria in this 
section the Department of Health may enforce 
rule 64-4.005, Florida Administrative Code, as 
filed on June 17, 2015. 



The legislation was signed into law on March 25, 2016, by 
Governor Rick Scott.  



The clear reading of the new law is that both Chestnut and 
San Felasco have now been approved as dispensing organizations in 
the Northeast region.  Chestnut, by virtue of its initial 
approval by the Department, is approved without further review 
and is approved as a DO, so long as it complies with all the 
other requirements of law.  San Felasco, as the applicant 
securing the highest point score during the Department’s review, 
is approved without further review. 



Loop’s now finds itself in the position of being unable to 
challenge the approvals of Chestnut and San Felasco as dispensing 
organizations in the Northeast region.  Loop’s may, however, 
pursue approval of its own application pursuant to subparagraph 
(2) of Section 3 in the new law.  If Loop’s can show that “it was 
entitled to be a dispensing organization” in the instant 
proceeding, then it may also be approved.  Although it is unclear 
how the Division of Administrative Hearings could make a “final 
determination” in this matter as DOAH has only recommended order 
authority in this case, it seems to be the intent of the 
Legislature to allow both a subparagraph (1) and a subparagraph 
(2) applicant to become dispensing organizations in the same 
region.  Or, in the case of the Northeast region, for two 
subparagraph (1) applicants and one subparagraph (2) applicant 
could be approved.  Based upon the foregoing, it is hereby,



ORDERED that:



1.  The Motion to Dismiss filed by Chestnut is Granted, and 
DOAH Case No. 15-7276 is closed; 



2.  DOAH Case No. 15-7268 is closed, sua sponte, as there 
are no remaining disputed issues of material fact; and 



3.  Loop’s is granted leave to amend its petition in DOAH 
Case No. 15-7274 to seek an order deeming it “entitled to be a 
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dispensing organization,” but striking all challenges to the 
approvals of Chestnut and San Felasco.



DONE AND ORDERED this 2nd day of May, 2016, in Tallahassee, 
Leon County, Florida.



S                                   



R. BRUCE MCKIBBEN
Administrative Law Judge
Division of Administrative Hearings
The DeSoto Building
1230 Apalachee Parkway
Tallahassee, Florida  32399-3060
(850) 488-9675
Fax Filing (850) 921-6847
www.doah.state.fl.us



Filed with the Clerk of the
Division of Administrative Hearings
this 2nd day of May, 2016.



COPIES FURNISHED:



Nichole Chere Geary, General Counsel
Department of Health
Bin A-02
4052 Bald Cypress Way
Tallahassee, Florida  32399
(eServed)



James A. McKee, Esquire
Foley and Lardner, LLP
Suite 900
106 East College Avenue
Tallahassee, Florida  32301
(eServed)



William Robert Vezina, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



5











Michael J. Glazer, Esquire
Ausley and McMullen
123 South Calhoun Street
Post Office Box 391
Tallahassee, Florida  32301
(eServed)



J. Stephen Menton, Esquire
Rutledge Ecenia, P.A.
Post Office Box 551 (32302)
119 South Monroe Street, Suite 202
Tallahassee, Florida  32301
(eServed)



Eduardo S. Lombard, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



Megan S. Reynolds, Esquire
Vezina, Lawrence and Piscitelli, P.A.
413 East Park Avenue
Tallahassee, Florida  32301
(eServed)



Jon C. Moyle, Esquire
Moyle Law Firm
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)



Karen Ann Putnal, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)



Eugene Dylan Rivers, Esquire
Ausley & McMullen, P.A.
123 South Calhoun Street
Tallahassee, Florida  32301
(eServed)
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Robert A. Weiss, Esquire
Moyle Law Firm, P.A.
118 North Gadsden Street
Tallahassee, Florida  32301
(eServed)



Thomas J. Morton, Esquire
The Lockwood Law Firm
Suite 810
106 East College Avenue
Tallahassee, Florida  32301
(eServed)



Amy W. Schrader, Esquire
Baker Donelson
Suite 925
101 North Monroe Street
Tallahassee, Florida  32301
(eServed)



Kelly Overstreet Johnson, Esquire
Baker, Donelson, Bearman,
  Caldwell and Berkowitz, PC
Monroe Park Tower, Suite 925
101 North Monroe Street
Tallahassee, Florida  32301
(eServed)



Shannon Revels, Agency Clerk
Department of Health
4052 Bald Cypress Way, Bin A02
Tallahassee, Florida  32399-1703
(eServed)
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STATE OF FLORIDA 



DIVISION OF ADMINISTRATIVE HEARINGS 



 



 



LOOP’S NURSERY & GREENHOUSES, 



INC.,  



 



 Petitioner, 



 



vs. 



 



DEPARTMENT OF HEALTH, OFFICE 



OF COMPASSIONATE USE, 



 



 Respondent. 



                                



  



 



 



 



Case No. 15-7274 
  



 



 



RECOMMENDED ORDER 



 



Pursuant to notice to all parties, a final hearing was 



conducted in this case on July 6 through 8, 11, and  



13 through 15, 2016, in Tallahassee, Florida, before 



Administrative Law Judge (“ALJ”) R. Bruce McKibben of the 



Division of Administrative Hearings (“DOAH”).  The parties were 



represented as set forth below.   
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 For Petitioner:  Jon C. Moyle, Esquire 



      Karen Ann Putnal, Esquire 



      Robert A. Weiss, Esquire 



      Moyle Law Firm, P.A. 



      118 North Gadsden Street 



      Tallahassee, Florida  32301 



 



 For Respondent:  William Robert Vezina, III, Esquire 



      Eduardo S. Lombard, Esquire 



      Vezina, Lawrence & Piscitelli, P.A. 



      413 East Park Avenue 



      Tallahassee, Florida  32301 
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STATEMENT OF THE ISSUE 



The issue in this case is whether Petitioner, Loop’s 



Nursery & Greenhouses, Inc. (“Loop’s”), was entitled to be a 



dispensing organization under section 381.986, Florida Statutes, 



and applicable rules when its application was reviewed by 



Respondent, Department of Health, Office of Compassionate Use 



(the “Department” or “OCU”), in July through November 2015. 



Unless specifically stated otherwise herein, all 



references to Florida Statutes shall be to the 2015 version, 



as this case involves a backwards-looking, retrospective 



assessment of the Loop’s application. 



PRELIMINARY STATEMENT 



Loop’s and other applicants seeking to become a dispensing 



organization (“DO”) filed applications with OCU in July 2015.  



Loop’s was notified by letter dated November 23, 2015, that it 



was not the highest scored applicant in the Northeast Region, as 



defined in 381.986(5)(b), Florida Statutes.  Loop’s timely filed 



a Petition for Formal Administrative Hearing to contest the 



denial of its application and the approval of a competing 



application.  Subsequently, the Florida Legislature passed 



amendments to section 381.986 which will be discussed more fully 



below.  Ultimately, the petition filed by Loop’s resulted in the 



hearing described above for the purpose of determining whether 
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the Loop’s application should have been approved by the 



Department.   



At the final hearing, Loop’s called the following 



11 witnesses:  David Loop, accepted as an expert in 



horticulture; Dr. James Lieberman, accepted as an expert in 



cannabis processing, extraction, laboratory design, and 



operation commissioning and process optimization; Richard 



Rampell, CPA, accepted as an expert in accounting, financial 



analysis, and valuation; Mark Hand, CPA, accepted as an expert 



in accounting; Gregg Connor, accepted as an expert in 



transportation, distribution, dispensing, and security; 



Dr. Terril Nell, accepted as an expert in horticulture; Holley 



Moseley; Joel Stanley, CEO of CW Botanicals, accepted as an 



expert in cannabis breeding, cultivation, processing, 



extraction, and dispensing; Carla Ard, accepted as an expert in 



sales and marketing; Henry Stephen Jones, accepted as an expert 



in facilities and premises security, technological security, and 



data systems security; and Christian Bax, director of OCU.  



Loop’s Exhibits 1a, 1b, 1c, 2, 7 through 9, 17, 19, 21, 



30 through 34, 36 through 38, 40, 41, 49, 58 through 64, and 



66 were admitted into evidence. 



OCU called the following witness:  Daniel Hevia, CPA, 



accepted as an expert in accounting, auditing, financial 



forensics, peer review, generally accepted accounting standards 
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(GAAS), and auditing standards.  OCU’s Exhibits 13 through 21, 



64 through 69, 71, 72, and 75 through 77 were admitted into 



evidence.   



A Transcript of the final hearing was ordered; it was filed 



at DOAH on August 3, 2016.  By rule, parties are allowed 10 days 



after filing of the transcript at DOAH to submit proposed 



recommended orders (PROs).  Loop’s requested additional time 



(75 days) to prepare its PRO; the Department objected.  The ALJ 



allowed 30 days from the date of filing to submit PROs and 



extended the page limit to 45 pages.  Just prior to the date the 



PROs were due (which would have been September 2), the 



Department filed a Motion seeking clarification of the due date.  



Apparently, Loop’s had contacted the Department and expressed 



its understanding that the PROs were due 45 days after the 



transcript was filed at DOAH (despite the instructions given by 



the ALJ at final hearing and set forth in writing in the 



transcript).  An Order of Clarification was entered, reiterating 



the due date, September 2, 2016.  Loop’s then filed a request 



for extension of time until September 12, 2016 to file the PROs; 



the request was granted.  Each party timely submitted a PRO, and 



each was duly considered in the preparation of this Recommended 



Order.   
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FINDINGS OF FACT 



1.  In 2014, the Florida Legislature enacted the 



Compassionate Medical Cannabis Act, chapter 2014-157, Laws of 



Florida, codified in part at section 381.986, Florida Statutes 



(2014).  The Department was directed by the new law to authorize 



the establishment of one DO in each of five enumerated regions 



within the State.   



2.  The Department promulgated an application form, 



incorporated by reference in Florida Administrative Code Rule 



64-4.002, to be used by applicants seeking approval as a 



dispensing organization.  In July 2015, Loop’s filed an 



application to become the DO in the Northeast Region, consisting 



of 18 primarily rural counties.  The Loop’s application was 



comparatively reviewed with several other applications. 



3.  In November 2015, the Department notified Loop’s that 



its application had received the third-highest score during the 



comparative review.  San Felasco Nurseries, Inc. (“San 



Felasco”), received the highest score; Chestnut Hill Tree Farm, 



LLC (“Chestnut Hill”), received the second highest score.  



However, the Department notified San Felasco that its 



application was being denied on the basis of an alleged 



deficiency, leaving Chestnut Hill as the approved DO in the 



Northeast Region.  Loop’s and San Felasco each timely filed a 



petition for formal administrative hearing to challenge their 
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denials.  Chestnut Hill filed an “approved applicant” petition 



in support of the Department’s decision.  The three petitions 



were consolidated into a single case at DOAH. 



4.  The Florida Legislature, in the 2016 legislative 



session, passed House Bill 307 (CS for CS/CS/HB 307) and House 



Bill 1313, which were signed into law on March 25, 2016, as 



chapter 2016-123, Laws of Florida (referred to herein as the 



“2016 Law”).  The 2016 Law says, in pertinent part: 



Section 3.  (1)  Notwithstanding 



s. 381.986(5)(b), Florida Statutes, a 



dispensing organization that receives notice 



from the Department of Health that it is 



approved as a region’s dispensing 



organization, posts a $5 million performance 



bond in compliance with rule 64-4.002(5)(e), 



Florida Administrative Code, and expends at 



least $100,000 to fulfill its legal 



obligations as a dispensing organization; or 



any applicant that received the highest 



aggregate score through the department’s 



evaluation process, notwithstanding any 



prior determination by the department that 



the applicant failed to meet the 



requirements of s. 381.986, Florida 



Statutes, must be granted cultivation 



authorization by the department and is 



approved to operate as a dispensing 



organization for the full term of its 



original approval and all subsequent 



renewals pursuant to s. 381.986, Florida 



Statutes.  Any applicant that qualifies 



under this subsection which has not 



previously been approved as a dispensing 



organization by the department must be given 



approval as a dispensing organization by the 



department within 10 days after the 



effective date of this act, and within 



10 days after receiving such approval must 



comply with the bond requirement in rule  
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64-4.002(5)(e), Florida Administrative Code, 



and must comply with all other applicable 



requirements of chapter 64-4, Florida 



Administrative Code. 



 



(2)  If an organization that does not meet 



the criteria of subsection (1) receives a 



final determination from the Division of 



Administrative Hearings, the Department of 



Health, or a court of competent jurisdiction 



that it was entitled to be a dispensing 



organization under s. 381.986, Florida 



Statutes, and applicable rules, such 



organization and an organization that meets 



the criteria of section (1) shall both be 



dispensing organizations in the same region.  



During the operations of any dispensing 



organization that meets the criteria in this 



section the Department of Health may enforce 



rule 64-4.005, Florida Administrative Code, 



as filed on June 17, 2015.  



  



5.  The 2016 Law thus effectively approved the applications 



of Chestnut Hill and San Felasco by legislative fiat, declaring 



the Department’s preliminary agency action to be final.  Those 



two entities withdrew their petitions for formal administrative 



hearing and, upon accomplishing certain preliminary 



requirements, were to be granted licenses as DOs in the 



Northeast Region.  



6.  The petition filed by Loop’s remained as the only 



challenge to the Department’s decision vis-à-vis the Northeast 



Region DO applications, resulting in the hearing at issue in 



this Recommended Order.  (Both San Felasco and Chestnut Hill 



attempted to intervene in this action, but because the result in 



this case would have absolutely no bearing on the status of 
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their DO licenses, their petitions to intervene were denied for 



lack of standing.)  Loop’s was left to prove that its 



application should have been approved instead of one or both of 



the now-approved applicants. 



7.  It is unclear why the Department takes such an 



aggressive adversarial stance against Loop’s in this proceeding.  



Should Loop’s prove that its application should have been 



approved rather than one of the other applicants, OCU would 



issue a DO license to Loop’s.  If Loop’s fails to meet its 



burden of proof, OCU would not issue a license.  That is the 



extent of OCU’s status in this matter.  Notwithstanding, OCU 



fervently opposes approval of Loop’s as a DO in the Northeast 



Region. 



The Applicant 



8.  Loop’s was founded in 1949 as a greenhouse and was 



organized as a corporation under the laws of Florida in 1970.  



It has operated a certified nursery for well over 30 years and 



has done so pursuant to a valid Certificate of Registration 



issued by the Florida Department of Agriculture and Consumer 



Services (“DACS”) pursuant to section 581.131, Florida Statutes.  



9.  Loop’s is a Florida greenhouse pioneer, having led the 



industry in advanced cultivation practices, such as drip 



irrigation and the use of blackout shade cloths to maximize 



yield.  Today, Loop’s specializes in greenhouse-grown flowering 
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potted plants.  It has cultivated more than 400,000 plants 



annually since the early 1980s.   



10.  Loop’s is operated by a qualified nurseryman, David 



Loop.  Loop’s currently has 650,000 square feet of state-of-the-



art greenhouses.  The greenhouses are fully automated, with 



features including automatic temperature and humidity controls.  



The primary Loop’s nursery is operated in a 150,000 square foot 



greenhouse located in Jacksonville, Florida, and there is 



another 500,000 square feet of specialized greenhouses located 



in St. Johns County, Florida.  Loop’s has plenty of space 



available in which to cultivate medical marijuana, pending 



development and approval of a security system for the nursery.   



11.  Loop’s expressed its intention to use a subsidiary 



corporation or division (Loop’s Dispensaries, LLC) to operate 



the dispensing functions of its proposed project, if approved.  



This plan was in deference to the federal government’s refusal 



to recognize the legitimacy of medical marijuana and to keep the 



marijuana cultivation separate and apart from the other Loop’s 



cultivation processes.  OCU’s contention that use of the LLC 



constitutes a “material misrepresentation” in the application is 



unfounded.  Loop’s was overt and transparent concerning this 



contingency.  Further, no mention was made of this perceived 



misrepresentation in OCU’s denial letter following review of the 



Loop’s application.  
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The Application Form  



12.  The application form for applying to be a DO 



identifies a number of statutory and rule requirements which 



must be met, including three basic criteria:  a) Possess a valid 



certificate of registration issued by DACS; b) Show that the 



nursery is operated by a Florida nurseryman as described in 



section 581.011; and c) Prove continuous operation as a nursery 



for at least 30 continuous years.  Loop’s generally satisfies 



each of those criteria.  



13.  The application form is divided into four parts:  



Part I requires the applicant to provide basic information about 



itself.  Part II requires the applicant to document its 



compliance with requirements which are mandated by statute.  



Part III requires the applicant to provide OCU with information 



addressing all items listed in rule 64-4.002.  There are five 



substantive subparts in the application:  Cultivation 



(constituting 30 percent of the weighted score), Processing (30 



percent), Dispensing (15 percent), Medical Director (5 percent), 



and Financials (20 percent).  These subparts are further broken 



down into sub-subparts, and weights or percentages are assigned 



to each of those.  Part IV of the application addresses the 



application submission process, including payment of the 



application fee. 
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14.  It is clear Loop’s at least minimally meets the 



requirements set forth in the statute and rule and identified 



within the application.  It has the ability to cultivate, 



process and dispense medical marijuana (or has set forth a 



reasonable proposal for doing so in its application).  It has a 



qualified medical director.  There is, as set forth below, some 



concern about the Loop’s financial statements, but Loop’s is 



generally stable and meets minimal financial requirements.   



15.  However, Loop’s has the burden in the present case to 



show that it satisfied the requirements to such an extent that 



it, rather than Chestnut Hill or San Felasco, should have 



received the highest point total upon comparative review.
1/ 



16.  Looking at Part I of the application, Loop’s provided 



the requisite information dictated by the application form, as 



did--presumably-–the other applicants.  There appears to be no 



dispute that all three applicants sufficiently satisfied Part I.  



17.  As to Part II, Loop’s provided its DACS certification 



and submitted successful level 2 background screens for all of 



its owners and managers.  OCU suggested that some individuals 



who may be involved with the Loop’s operation, if approved, 



should have undergone level 2 background screening.  There is no 



persuasive evidence, however, that such persons were “owners or 



managers” as contemplated by statute and rule so as to be 



subject to the background screening.    
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18.  Loop’s raised a legitimate question as to whether 



competing applicant Chestnut Hill satisfied the requirement to 



have “operated for 30 continuous years as a registered nursery,” 



as required by section 381.986(5)(b)1.  Chestnut Hill was formed 



as a limited liability company in Florida on August 29, 2005.  



By law, Chestnut Hill became a corporate “person” at that time.  



See § 607.01401(19), Fla. Stat.  Thus, argues Loop’s, Chestnut 



Hill could not have operated a registered nursery for 30 years 



because it has not been in existence for 30 years.  



19.  The Department takes the position that a “nursery” may 



be certified by DACS and, even if the nursery ownership changes 



its name or corporate structure, the “nursery” will continue to 



be certified.  “Nursery” is defined in section 581.011(20) as 



“any grounds or premises” used for growing nursery stock. 



20.  A DACS letter dated August 4, 2015, addressed to 



Loop’s states:  “According to the Department’s records, your 



nursery has operated as a registered nursery since May 1, 



1963 and has a current inventory of 951,781 plants.”  A DACS 



letter to San Felasco dated July 6, 2015, states:  “According to 



the Department’s records, your nursery has operated as a 



registered nursery since October 23, 1973 and has a current 



inventory of 561,200 plants.”  DACS issued a letter dated 



August 3, 2015, to Chestnut Hill which states:  “According to 



the Department’s records, your nursery has operated as a 
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registered nursery since November 23, 1981 and has a current 



inventory of 406,337 plants.”   



21.  OCU interpreted the statutory requirement in section 



381.986(5)(b)1. to mean that if the applicant operated a 



registered nursery (rather than itself being a registered 



nursery), that would satisfy the requirement.  OCU reputedly 



relied upon the DACS certification of the nursery premises to 



deem Chestnut Hill compliant with the 30 year requirement.  



Again, no one from Chestnut Hill was called as a witness to 



explain this conundrum. 



Comparative Review 



22.  The five subparts in Part II of the application 



addressing the statutory criteria were carefully considered by 



OCU in its comparative review of the applicants.  OCU’s process 



for reviewing the applications is set forth below. 



23.  Applicants were to submit their applications and a 



$60,000 filing fee to OCU no later than July 8, 2015.  At that 



point the applications were initially reviewed for completeness 



by OCU Director Bax.  If any items or responses were missing 



from an application, Bax would send the applicant an omissions 



letter, giving the applicant an opportunity to supplement its 



application.  In the case of Loop’s, Bax noted that Loop’s had 



not provided proof of operating a registered nursery for 



30 continuous years and the financial statements provided in the 
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application had not been audited.  Loop’s timely provided the 



missing items requested by the Department.   



24.  Once the applications were deemed complete, three 



individuals evaluated and scored the applications comparatively.  



The scorers were:  Christian Bax; Patricia Nelson, a member of 



the Statewide Drug Policy Advisory Council; and Ellyn Hutson, a 



certified public accountant.  Nelson and Hutson were appointed 



by the State Surgeon General.   



25.  Instructions for scoring the applications were 



provided by the Department’s general counsel, Nicole Geary.  



Pursuant to those instructions, the scorers performed their 



comparative evaluations independently, not communicating with 



one another during the review process.  They were, however, 



allowed to make inquiries to certain experts in various areas 



within the applications outside the scorer’s knowledge or 



expertise. 



26.  The scorers each assigned scores on the various 



sections of the application and compiled the scores in a 



spreadsheet.  The three spreadsheets were then consolidated into 



a single spreadsheet and the scores were totaled.  San Felasco 



received the highest aggregate score–-3.9750; Chestnut Hill 



received the second highest score-–3.7917; and Loop’s received 



the third highest score-–3.5708.  Each applicant’s score was an 



aggregate score totaling all sections of the application.  
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Scoring higher in one section (e.g., cultivation) would not 



necessarily mean the applicant had the highest aggregate score.  



The application as a whole had to be scored higher than the 



others in order to be approved.  (See, however, ALJ Van 



Laningham’s September 8, 2016 “Informational Order on the Multi-



Criteria Evaluation, etc.,” entered in Plants of Ruskin, Inc. v. 



Dep’t. of Health, DOAH Case No. 15-7270, wherein he calls into 



question the entire process by which OCU “scored” the competing 



applications, deeming the so-called scores to actually be 



rankings and thus inconsistent with the statutory mandate.)   



27.  At final hearing, Loop’s called one of the scorers, 



Bax, to discuss his evaluation and review of the applications, 



but did not call the other two scorers.  The findings and 



conclusions reached by the other two scorers were not addressed.  



Nor were principals from the competing applicants called in 



order to compare or discuss their applications.  Thus, Loop’s 



attempted to prove that its application was superior by 



affirming the appropriateness of its own application, 



superficially presenting portions of the competing applications, 



and showing that only one of three scorers deemed its 



application superior.  That is not a legitimate or appropriate 



comparison. 



28.  As to the technical and technological ability to 



cultivate, Loop’s provided ample proof that it has that ability.  
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Loop’s will rely in part on assistance from CW Botanicals (i.e., 



the Stanley brothers), and will utilize some of that entity’s 



policies and procedures.
2/
  Although it has no experience 



cultivating cannabis, Loop’s is very skilled in cultivating 



other flowering plants.  With the help of CW Botanicals, Loop’s 



undoubtedly would be able to successfully cultivate cannabis. 



29.  It is the intention of Loop’s to cultivate the 



specific strain of medical cannabis known as “Charlotte’s Web.”  



That strain was developed by the Stanley brothers and has proven 



effective in treating many conditions, especially severe, 



intractable epilepsy.  There are many strains of medical 



marijuana, however, as evidenced by the fact that the Stanley 



brothers themselves grow hundreds of different strains.  San 



Felasco proposes to cultivate a strain known as Anovia Medical; 



Chestnut Hill plans to grow one known as Green Solutions.  Other 



than its notoriety, there was no competent evidence that 



Charlotte’s Web is superior to any other strain. 



30.  The Loop’s proposal to cultivate Charlotte’s Web is 



based entirely on an oral agreement with Ray of Hope, an entity 



which holds the rights to Charlotte’s Web in Florida.  There is 



no binding written agreement between Loop’s and Ray of Hope.  



Nothing prohibits Ray of Hope from granting other Florida 



growers the right to use that strain as well.   
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31.  The suggestion that Loop’s could comply with the 



cultivation requirement better than the other two applicants is 



purely speculative.  Loop’s pointed out that Chestnut Hill was a 



tree farm and that San Felasco dealt with outdoor plants.  Both 



are operating registered nurseries within the State, even if 



they are not currently growing marijuana.  However, each of 



those applicants presumably submitted plans for cultivating 



medical marijuana in some fashion.  No competent evidence was 



presented to infer that the proposals of Chestnut Hill and/or 



San Felasco were inferior to Loop’s, or, conversely, that the 



Loop’s proposal was superior to those applications.  



32.  Loop’s provided an expert to explain the nature of the 



Loop’s plan for securing its operations and personnel.  The plan 



was well-developed and seemed to address all of the issues 



Loop’s would face once it began cultivation.  There were, 



however, some glitches pointed out in the Loop’s plan, e.g., its 



24-hour on-site security was to be provided by a single 



individual who, presumably, would need to sleep sometimes.  But 



again, there is no evidence that the security plans proposed by 



the other two applicants are in any way inferior.  



33.  The same is true of the three applicants’ ability to 



maintain accountability of their raw materials and finished 



products.  Loop’s had a good plan for doing so, but did not 
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specifically demonstrate how its plan was superior to the 



others.   



34.  As for a reasonably located infrastructure to dispense 



the product, Loop’s reasonably showed that it had a broader 



(geographic) distribution plan than its competitors.  However, 



there is no requirement that a DO dispense its product 



statewide, only that each DO must cover its designated region, 



in this case the Northeast Region.  Thus, the fact that the 



other applicants did not propose as wide a distribution of its 



product as Loop’s is not consequential.  In the Loop’s 



application, 12 distinct dispensing sites are proposed.  Eight 



of those sites have been clearly identified, but zoning and 



other approvals have not yet been obtained.  San Felasco 



proposes six sites for dispensaries; Chestnut Hill proposes only 



one, with an option for one more.  It is clear Loop’s intends to 



distribute its product on a wider scale than San Felasco or 



Chestnut Hill, but there is no requirement for doing so.  (The 



application form does include references to such things as being 



centrally located to several populated areas and proximity to 



patient populations, but those are examples of what an applicant 



might want to show OCU.  There is no statutory mandate for those 



items).  The statutory and rule provisions relating to 



dispensing of the cannabis product does not say that ability to 



distribute more product is necessarily better.  Further, Loop’s 
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did not explain how its product would successfully compete with 



the DOs approved in the other regions around the State.  So, in 



total, Loop’s did not prove that its distribution plan was 



superior to the other applicants’ plans.  



35.  As for transportation of the product to its 



dispensaries and users, Loop’s plans to use a high-roofed van 



with a refrigerated cargo space and a lockbox or safe.  The van 



appears to be a very competent means of transporting the 



product.  San Felasco proposes the use of one armored van and 



several small Prius-model automobiles.  Chestnut Hill plans to 



use two Prius automobiles to transport its product.  Each 



applicant’s proposal seems adequate for their projected 



distribution of medical marijuana.   



36.  In the area of financial ability to maintain 



operations for two years, Loop’s cast some reasonable doubt as 



to the showing Chestnut Hill made to satisfy this requirement.  



There was no similar failing noted for San Felasco.  Loop’s own 



financial ability to operate is somewhat suspect due to the 



conditional nature of its audited financial statements. 



37.  Loop’s initially submitted a “reviewed” financial 



statement with its application.  A reviewed statement is one 



prepared internally and then reviewed by a certified public 



accountant for general correctness.  OCU asked Loop’s to submit 
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an audited financial statement instead, and Loop’s complied with 



that request.   



38.  The audited financial statement was prepared by Steven 



Hand, a self-employed CPA whose major business was doing 



business evaluations.  The Loop’s audit was the only one he had 



prepared since 1998.  Mr. Hand was familiar with Loop’s and had 



some history with the company.  He was asked, on extremely short 



notice, to prepare an audited financial statement for Loop’s.  



The amount of time he had to prepare the statement was probably 



insufficient, but he did the best he could in that time.   



39.  Mr. Hand did not do a written audit plan before 



commencing the audit although that is a requirement for a bona 



fide audit.  Mr. Hand said that he had a “plan” of sorts based 



on his conversations with Mr. Loop, but such oral discussions 



are not sufficient under GAAS to constitute a plan.  The audited 



financial statement he issued did not have the requisite 



headings required by GAAS, but the financial statement was 



generally acceptable as to content.  Again, failure to include 



the headings is a violation of GAAS, but the violation seems 



minimal in this context. 



40.  Mr. Hand could not issue an unqualified (a/k/a 



unmodified or clean) opinion regarding the Loop’s financial 



situation.  That is because he was unable to verify the 



inventory due to his having been engaged to do the work more 
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than a year after the audit period.  The verification of 



accounts receivables was done by Loop’s, not by the CPA, another 



violation of auditing guidelines.  Thus, Mr. Hand issued a 



“qualified” opinion, i.e., a much weaker opinion that those 



submitted by the competing applicants. 



41.  There is no evidence of record as to the validity or 



appropriateness of the audited financial statement submitted by 



San Felasco in its application.  Thus, no comparison of 



information contained therein can be made.     



42.  Some concerns were raised by Loop’s about Chestnut 



Hill’s finances related to the way that entity valuated its 



inventory.  Further, only the balance sheet on Chestnut Hill’s 



financials was audited; the auditor issued a disclaimer as to 



the income statement portion of the financial report.  But, 



ultimately, the auditors were able to issue a valid audited 



financial statement for the entity. 



43.  San Felasco was alleged to have a suspect financial 



ratio which could have an effect on its ability to continue 



operations for two years, as required by statute.  But no 



discreet comparison between the Loop’s financials and those of 



the competing applicants was presented at final hearing.   



44.  Loop’s has retained a qualified physician to act as 



its medical director and to supervise the DO’s activities.  
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There is no evidence the physician is better than the medical 



directors proposed by the other parties. 



45.  The evidence at final hearing was abundantly clear 



that low THC, high CDB marijuana can have enormously successful 



results in children with significant medical conditions.  The 



stories of how this drug has helped children overcome 



debilitating seizure activity were miraculous in nature.  It is 



difficult to conceive how such a beneficial medication could be 



objected to by some uninformed persons or groups.  



CONCLUSIONS OF LAW 



46.  The Division of Administrative Hearings has 



jurisdiction over the parties to and the subject matter of this 



proceeding pursuant to sections 120.569 and 120.57(1), Florida 



Statutes (2016). 



47.  Section 120.57(1)(k) states:  “All proceedings 



conducted under this subsection shall be de novo.”  The de novo 



standard has not been altered by section 381.986, or any other 



statute relating to the subject matter in this case.  Thus, 



under section 120.57(1), the final hearing at DOAH was conducted 



“to formulate final agency action, not to review action taken 



earlier and preliminarily.”  J.D. v. Fla. Dep’t of Child. & 



Fams., 114 So. 2d 1127, 1132 (Fla. 1st
 
DCA 2013), (quoting 



McDonald v. Dep’t of Banking & Fin., 346 So. 2d 569, 584 (Fla. 



1st DCA 1977)).
3/
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48.  The general rule is that the party asserting the 



affirmative of an issue has the burden of presenting evidence as 



to that issue.  Dep’t of Banking & Fin., Div. of Sec. & Investor 



Prot. v. Osborne Stern & Co., 670 So. 2d 932, 933 (Fla. 1996), 



citing Fla. Dep’t of Transp. v. J.W.C. Co., 396 So. 2d 778 (Fla. 



1st DCA 1981).  In this case, Loop’s has the burden.   



49.  According to section 120.57(1)(k), “Findings of fact 



shall be based upon a preponderance of the evidence . . . 



except as otherwise provided by statute, and shall be based 



exclusively on the evidence of record and on matters 



officially recognized.”   



50.  In the instant matter, Loop’s was required to prove, 



by a preponderance of evidence, that the Department should have 



approved its application to become a DO in the Northeast Region 



instead of approving San Felasco and/or Chestnut Hill.  The 



2016 Law specifically says that the applicant must show that “it 



was entitled to be a dispensing organization.”  That is, that 



the application as submitted to OCU was superior to all 



competing applications in the same region.  This proceeding, 



therefore, is a backward-looking, retrospective assessment of 



the applications at the time they were filed and reviewed by 



OCU.  (See Judge McArthur’s excellent description of this 



process in her May 13, 2016, Order Regarding Impact of [the 
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2016 Law], entered in McCrory’s Sunny Hill Nursery v. Dep’t. of 



Health, DOAH Case No. 15-7275.)    



51.  In this case, it must first be determined whether 



Chestnut Hill should have been comparatively reviewed with the 



other applicants due to the 30 continuous years of operation 



issue.  Although an agency’s interpretation of its own statutes 



is given deference (See Humana, Inc. v. Dep’t of Health & Rehab. 



Servs., 492 So. 2d 388 (Fla. 4th DCA 1986)), that interpretation 



cannot be contrary to the plain language of the statute.  In the 



present case, the statute at issue dictates that “the applicant 



must . . . have been operated as a registered nursery in the 



state for at least 30 continuous years.”  § 381.986(5)(b)1, Fla. 



Stat.  “Nursery” is defined as “any grounds or premises on which 



nursery stock is grown.”  § 581.011(20), Fla. Stat.  A nursery 



is not a person, corporate or otherwise; it is grounds or 



premises.  Thus, none of the corporate applicants to be a DO in 



Florida could have literally satisfied the requirement to have 



been operated as a “nursery.”  DACS also issues certificates of 



registration to stock dealers, agents, or plant brokers, each of 



which is defined as a “person” in section 581.131.  But receipt 



of a certificate of registration by a stock dealer, agent, or 



plant broker does not make that person a “nursery.”  



52.  Inasmuch as no applicant could have literally 



complied with the requirement to be a registered nursery, the 
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Department’s interpretation of the statute to allow applicants 



who operate--rather than operate as--a registered nursery for 



30 continuous years to be deemed compliant with the statutory 



requirement is accepted.  (See Chiles v. Dep’t of State, Div. 



of Elect., 711 So. 2d 151 (Fla. 1st DCA 1998.)  If Chestnut 



Hill had a letter from DACS that it had operated a nursery for 



30 continuous years, then its application should have been 



comparatively reviewed with the other applicants.
4/
  



53.  This is the first proceeding under the 2016 Law, which 



generally establishes the parameters for an applicant such as 



Loop’s to obtain approval of its initially denied application.  



Chapter 381, Florida Statutes, wherein portions of the 2016 Law 



are codified, sets forth the criteria each applicant must 



satisfy.  Those criteria, paraphrased, are: 



a) Technical and technological ability to 



cultivate and produce low-THC cannabis; 



 



b) Ability to secure the premises, 



resources, and personnel necessary to 



operate as a DO; 



 



c) Ability to maintain accountability of all 



raw materials, finished products, and any 



byproducts to prevent diversion or 



unlawful access to or possession of these 



substances; 



 



d) An infrastructure reasonably located to 



dispense low-THC cannabis to registered 



patients statewide or regionally as 



determined by the Department; 
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e) Financial ability to maintain operations 



for the duration of the 2-year approval 



cycle; 



 



f) Fingerprinting and level 2 background 



screening for all owners and managers; 



and 



 



g) Employment of a medical director who is a 



physician licensed under chapter 458 or 



chapter 459, Florida Statutes, to 



supervise the DO’s activities. 



 



54.  Those criteria are incorporated into the application 



form.  Under the present stature of this case, Loop’s is then 



required to prove, by a preponderance of evidence, that its 



application met or exceeded those criteria in ways that were, 



in the aggregate, superior to the competing applicants.   



55.  As set forth in the Findings of Fact above, Loop’s did 



not provide comparative proof that its application satisfied 



those criteria better than Chestnut Hill or San Felasco such 



that its application should have been approved.  While Loop’s 



did prove definitively that it was approvable and had a very 



good proposal, that fact alone did not establish that it was 



better than the other two applicants at issue.  Loop’s stated 



correctly in its Proposed Recommended Order that, “other than 



uncorroborated hearsay, there is no evidence in the record that 



either San Felasco or Chestnut Hill [satisfied the various 



criteria for approval].”  By the same token, there was no 



competent evidence to prove that those two applicants did not 
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satisfy the criteria, or that their proposals were qualitatively 



inferior to the Loop’s application.  It was Loop’s duty to show 



how its application was superior to the other applicants.  It 



was Loop’s duty to present whatever evidence about San Felasco 



and Chestnut Hill was necessary to make that comparison.  Loop’s 



failed to do so.  



56.  The 2016 Law refers to a “final determination from the 



Division of Administrative Hearings, the Department of Health, 



or a court of competent jurisdiction.”  Inasmuch as DOAH does 



not have final order authority in this matter, the 



recommendation below is not dispositive of the Loop’s 



application until a final order is entered by the Department.    



RECOMMENDATION 



 Based on the foregoing Findings of Fact and Conclusions 



of Law, it is 



 RECOMMENDED that a final order be entered by Respondent, 



Department of Health, Office of Compassionate Use, finding that 



Petitioner, Loop’s Nursery & Greenhouses, Inc., failed to prove 



by a preponderance of evidence that its application to become a 



distributing organization in the Northeast Region should have 



been approved, and therefore, denying Loop’s application to 



become a dispensing organization in the Northeast Region.   
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DONE AND ENTERED this 7th day of October, 2016 in 



Tallahassee, Leon County, Florida. 



S                                   



R. BRUCE MCKIBBEN 



Administrative Law Judge 



Division of Administrative Hearings 



The DeSoto Building 



1230 Apalachee Parkway 



Tallahassee, Florida  32399-3060 



(850) 488-9675 



Fax Filing (850) 921-6847 



www.doah.state.fl.us 



 



Filed with the Clerk of the 



Division of Administrative Hearings 



this 7th day of October, 2016. 



 



 



ENDNOTES 



 
1/
  This matter is unique in its stature at DOAH.  Loop’s is 



charged with proving, by comparative review, that its 



application was–-at the time OCU made its decision–-superior to 



the applications of Chestnut Hill and San Felasco.  This case is 



akin to the comparative review done by an ALJ in certificate of 



need cases, but the facts here are limited to those existing at 



the time the applications were reviewed by OCU.  However, 



neither of the competing applicants was involved in the final 



hearing (after being denied intervenor status) and all evidence 



concerning their applications was essentially uncorroborated 



hearsay.  This fact significantly impaired Loop’s ability to 



meet its burden of proof.  Loop’s might have remedied this 



problem by calling witnesses from the competing applicants, but 



that will never be known.  



 
2/
  The Stanley brothers developed the low THC, high CDB strain 



of medical marijuana known as “Charlotte’s Web.”  They have 



gained notoriety in the industry as pioneers and recognized 



experts in the cultivation of medical marijuana strains. 
 



3/
  Note, however, Judge Van Landingham’s well-reasoned 



conclusion to the contrary in Plants of Ruskin, Inc. v. Dep’t. 



of Health, DOAH Case No. 15-7270, Order Granting Ruskin’s Motion 
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in Limine, September 12, 2016.  Judge Van Laningham concludes 



that an applicant that has not been in existence for over 



30 years cannot satisfy the requirement, regardless of whether 



it holds a certificate from DACS.  



 
4/
  The Department continues to suggest that an “abuse of 



discretion” standard should be applied to the instant case.  



That argument is again rejected.  Besides, no evidence was 



presented at final hearing directed to whether OCU abused its 



discretion; the evidence addressed whether the Loop’s 



application was superior to the competing applicants. 
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will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



LOOP'S NURSERY & GREENHOUSES, 
INC., 



Petitioner, 



17 J M l - 5 P l·l I : I 5 



v. DOAH Case No.: 15-7274 



DEPARTMENT OF HEALTH, OFFICE 
OF COMPASSIONATE USE, 



Respondent. 



___________________________/ 



FINAL ORDER 



THIS MATTER came before the Department of Health ("Department") for the 



consideration of a Recommended Order and entry of a Final Order. On October 7, 2016, 



Administrative Law JudgeR. Bruce McKibben issued a Recommended Order following 



an administrative hearing. The Recommended Order is attached as Exhibit A. The 



Petitioner, Loop's Nursery and Greenhouses, Inc. ("Loop's") timely filed exceptions to 



which the Department of Health, Office of Compassionate Use ("OCU") filed responses. 



OCU timely filed exceptions to which Loop's filed responses. After review of the entire 



record, the Department makes the following findings and conclusions: 



STANDARD OF REVIEW FOR RULING ON 
EXCEPTIONS TO A RECOMMENDED ORDER 



Section 120.57(1)(k), Florida Statutes, directs that a final order shall include an 



explicit ruling on each exception, but an agency need not rule on an exception that does 



not clearly identify the disputed portion of the recommended order by page number or 











paragraph, that does not identify the legal basis for the exception, or that does not include 



appropriate and specific citations to the record. 



An agency may not reject or modify findings of fact in a recommended order unless 



the agency first determines from a review of the entire record, and states with particularity 



in the order, that the findings of fact were not based upon competent substantial evidence 



or that the proceedings on which the findings were based did not comply with essential 



requirements oflaw. See section 120.57(1)(1), Florida Statutes. 



An agency may reject or modify the conclusions of law over which the agency has 



substantive jurisdiction and interpretation of administrative rules over which the agency 



has substantive jurisdiction. See section 120.57(1)(1), Florida Statutes. When rejecting or 



modifying such conclusion of law or interpretation of administrative rule, the agency 



must state with particularity its reasons for rejecting or modifying such conclusion of law 



or interpretation of administrative rule and must make a finding that its substituted 



conclusion of law or interpretation of administrative rule is as or more reasonable than 



that which was rejected or modified. See id. 



RULING ON LOOP'S EXCEPTIONS 



Ruling on Loop's Exception No. 1 



Loop's takes exception to the finding of fact in paragraph 5 of the Recommended 



Order. The paragraph states: 



The 2016 Law thus effectively approved the applications of Chestnut 
Hill and San Felasco by legislative fiat, declaring the Department's 
preliminary agency action to be final. Those two entities withdrew their 
petitions for formal administrative hearing and, upon accomplishing 
certain preliminary requirements were to be granted licenses as DOs in the 
Northeast Region. 



2 











Loop's argues that this paragraph is an erroneous interpretation of chapter 2016-



123, Laws of Florida, and that there is no competent substantial evidence to support the 



finding that Chestnut Hill and San Felasco accomplished certain preliminary 



requirements. OCU argues that this paragraph is immaterial to the findings in the instant 



case. 



The ALl provides background information in this paragraph. The ALl did not 



make a finding as to what preliminary requirements were met by Chestnut Hill and San 



Felasco. The conclusion that the 2016 Law resulted in the approval of Chestnut Hill and 



San Felasco by legislative fiat is a correct interpretation of the law. 



Loop's Exception No. 1 is denied. 



Ruling on Loop's Exception No. 2 



Loop's takes exception to the Recommended Order paragraph number 15 in its 



entirety along with its accompanying endnote, labeled as a finding of fact. The paragraph 



and endnote state: 



15. However, Loop's has the burden in the present case to show that it 
satisfied the requirements to such an extent that it, rather than Chestnut 
Hill or San Felasco, should have received the highest point total upon 
comparative review. 



Endnote 1: This matter is unique in its stature at DOAH. Loop's is 
charged with proving, by comparative review, that its application was--at 
the time OCU made its decision--superior to the applications of Chestnut 
Hill and San Felasco. This case is akin to the comparative review done by 
an ALl in certificate of need cases, but the facts here are limited to those 
existing at the time the applications were reviewed by OCU. However, 
neither of the competing applicants was involved in the final hearing (after 
being denied intervenor status) and all evidence concerning their 
applications was essentially uncorroborated hearsay. This fact significantly 
impaired Loop's ability to meet its burden of proof. Loop's might have 
remedied this by calling witnesses from the competing applicants, but that 
will never be known. 
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Although labeled a finding of fact, the statements in paragraph 15, and endnote 1, 



concerning the burden of proof, are conclusions of law. 



As to paragraph 15, Loop's argues that it has the burden of presenting credible 



evidence that provides "reasonable assurances" of entitlement to a license. At that point 



OCU must present credible evidence of equivalent quality to rebut the evidence presented 



by Loop's, citing Fla. Dep't of Transportation v. J. W.C. Co., 396 So. 2d 778 (Fla. 1st DCA 



1981). OCU has responded, arguing that the burden shifting described in J. W.C. does not 



apply under chapter 2016-123, Laws of Florida section 3(2). 



Loop's has misconstrued what the First District Court of Appeals held in J. W.C. 



Loop's reference to "reasonable assurances" is misplaced. J. W.C. involved an application 



for a permit for construction of a complex source of air pollution. According to Florida 



Administrative Code Rule 17-4.071 such a permit applicant was required to provide 



reasonable assurances that pollution standards would not be violated. The reference in 



J. W.C. to "reasonable assurances" is not a general concept relating to license applications 



and is not found in the statues and rules governing applications for approval to operate 



as a low-THC dispensing organization ("DO"). 



It is fundamental that an applicant for a license carries the ultimate burden of 



persuasion of entitlement through all proceedings. J. W.C. at 787. The ALJ was correct 



that it was Loop's burden to demonstrate by a preponderance of the evidence that it 



should have received the highest point total upon comparative review. 



Loop's exception 2 is denied. 



1 The current rule contains the same language. See Fla. Admin. Code R. 62-4.070. 
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Ruling on Loop's Exception No. 3 



Loop's takes exception to the finding of fact in paragraph 16 indicating that San 



Felasco and Chestnut Hill sufficiently provided the information requested in Part I of the 



application and there appeared to be no dispute that all three applicants sufficiently 



satisfied Part I. 



Loop's argues that there was no evidence establishing that the information in Part 



I of San Felasco and Chestnut Hill's applications was true and accurate. 



The applications were admitted into evidence. Part I of the application requested 



the applicant to provide basic information such as name and address. In review of the 



entire 12-volume transcript of the seven-day hearing, the only testimony concerning Part 



I was a brief description of the information requested. The remaining testimony 



concerned Part II and to a large extent Part III. Thus, there did not appear to be any 



dispute concerning whether all applicants provided the information requested in Part I of 



the application. There is competent substantial evidence to support the AL.J's finding. 



Loop's Exception No. 3 is denied. 



Ruling on Loop's Exception No. 4 



Loop's takes exception to the AL.J's findings in paragraphs 19, 20, 21, 51 and 52, 



explaining that the disputed portions of those paragraphs were the items that were 



underlined in Loop's exceptions. Loop's did not underline any portions of paragraphs 19-



21 and therefore did not identify the disputed portions of those paragraphs as required by 



section 120.57(1)(k), Florida Statutes. It is not necessary to rule on exceptions that do not 



clearly identify the disputed portions in the Recommended Order. See id. 



Loop's takes exception to the conclusion of law in paragraph 51 of the 



Recommended Order which states: 
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A nursery is not a person, corporate or otherwise; it is grounds or premises. 
Thus, none of the corporate applicants to be a DO in Florida could have 
literally satisfied the requirement to have been operated as a "nursery." 
DACS also issues certificates of registration to stock dealers, agents, or plant 
brokers, each of which is defined as a "person" in section 58i.13i. But 
receipt of a certificate of registration by a stock dealer, agent, or plant broker 
does not make that person a "nursery." 



Loop's takes exception to the conclusion of law m paragraph 52 of the 



Recommended Order which states: 



Inasmuch as no applicant could have literally complied with the 
requirement to be a registered nursery, the Department's interpretation of 
the statute to allow applicants who operate--rather than operate as--a 
registered nursery for 30 continuous years to be deemed compliant with the 
statutory requirement is accepted. (See Chiles v. Dep't of State. Div. of 
Elect., 711 So. 2d 151 (Fla. 1st DCA 1998). If Chestnut Hill had a letter from 
DACS that it had operated a nursery for 30 continuous years, then its 
application should have been comparatively reviewed with the other 
applicants. 



Loop's argues that Chestnut Hill did not meet the 30-year requirement because it 



became a corporate person in 2005, based on a Department of State filing showing that 



Chestnut Hill changed its corporate structure. 



The conclusions of law in paragraphs 51 and 52 concern section 38i.986, Florida 



Statutes, over which the Department has substantive jurisdiction. The ALJ was correct 



to accept the Department's determination that a certification letter from the Department 



of Agriculture and Consumer Services ("DACS") indicating that an applicant operated as 



a regi stered nursery for 30 continuous years was sufficient evidence demonstrating 



satisfaction of the 30-year statutory requirement. 



Loop's Exception No. 4 is denied. 



Ruling on Loop's Exception No. 5 



Loop's takes exception to portion of the finding of fact in paragraph 25 which 



states, "Pursuant to those instructions, the scorers performed their comparative 
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evaluations independently, not communicating with one another during the review 



process." Loop's asserts there is no competent substantial evidence to support this 



finding. 



There is competent substantial evidence to support this finding, both in the 



testimony of Christian Bax, and the memorandum to the evaluators providing 



instructions that the scorers were to conduct their comparative evaluations 



independently. 



Loop's Exception No. 5 is denied. 



Ruling on Loop's Exception No. 6 



Loop's takes exception to the finding of fact in paragraph 26 of the Recommended 



Order in its entirety, in which the ALJ describes the scoring process that was conducted 



by OCU along with the applicants' total aggregate scores. Loop's argues that no applicant 



had a score because the hearing before the ALJ is a de novo proceeding. Loop's argues 



that OCU's scoring method had no presumption of correctness and also argues that the 



scorecards from the two scorers who did not testify, Ms. Nelson and Ms. Hutson, OCU 



exhibits 16-21, were hearsay erroneously used by the ALJ to make a finding of fact. 



Loop's argument that no applicant had a score due to this being a de novo 



proceeding is inconsistent with chapter 2016-123, section 3(2), Laws of Florida, which 



states: 



If an organization that does not meet the criteria of subsection (1) 
receives a final determination from the Division of Administrative 
Hearings, the Department of Health, or a court of competent jurisdiction 
that it was entitled to be a dispensing organization under s. 38i.986, Florida 
Statutes, and applicable rules, such organization and an organization that 
meets the criteria of subsection (1) shall both be dispensing organizations 
in the same region. 
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Loop's had the burden to show that it was entitled to be a dispensing organization 



under section 38i.986, Florida Statutes, and applicable rules. Those rules describe the 



scoring methodology and the evaluators who could conduct the scoring. See Fla. Admin. 



Code R. 64-4.002. 



The ALl's description of the OCU's scoring process is based on competent 



substantial evidence including the testimony of Christian Bax, the Director of OCU, and 



the scorecards themselves, which fall into the business record hearsay exception 



described in section 90.803(6), Florida Statutes. 



Loop's exception number 6 is denied. 



Ruling on Loop's Exception No. 7 



Loop's takes exception to the findings of fact in the following portion of paragraph 



27 of the Recommended Order which states: 



The findings and conclusions reached by the other two scorers were not 
addressed. Nor were principals from the competing applicants called in 
order to compare or discuss their applications. Thus, Loop's attempted to 
prove that its application was superior by affirming the appropriateness of 
its own application, superficially presenting portions of the competing 
applications, and showing that only one of three scorers deemed its 
application superior. This is not a legitimate or appropriate comparison. 



Loop's argues that the ALl's conclusion that "[t]his is not a legitimate or 



appropriate comparison" was a rejection of the testimony of Mr. Bax, arguing that an 



administrative law judge is not free to ignore or reject unrebutted expert testimony. 



Loop's also cites to its own expert witnesses who testified about portions of Loop's 



application compared to other two competing applicants. 



In review of the entire record, Mr. Bax was not an expert witness. The competent 



substantial evidence supports the findings of fact in this paragraph. Under Florida 



Administrative Code Rule 64-4.002(5)(a), the applications were required to be scored by 
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three evaluators, the Director of the Office of Compassionate Use (Mr. Bax), a member of 



the Drug Policy Advisory Council appointed by the State Surgeon General (Ms. Nelson), 



and a Certified Public Accountant appointed by the State Surgeon General (Ms. Hutson). 



Loop's only called one evaluator, Mr. Bax, and did not call Ms. Nelson or Ms. Hutson. 



Likewise, Loop's did not call principals from the other two applicants in order to discuss 



their applications. Loop's experts only compared limited portions of the competing 



applications with that of Loop's. 



Loop's Exception No. 7 is denied. 



Ruling on Loop's Exception No. 8 



Loop's takes exception to the finding of fact in paragraph 29 of the Recommended 



Order which states, "San Felasco proposes to cultivate a strain known as Anovia Medical; 



Chestnut Hill plans to grow one known as Green Solutions. Other than its notoriety, there 



was no competent evidence that Charlotte's Web is superior to any other strain." 



In review of the entire record, there is no competent substantial evidence that 



Anovia Medical and Green Solutions are cannabis strains. The testimony and the 



applications indicate that Novia Medical is the proposed pharmaceutical division of 



Chestnut Hill and The Green Solution is an organization partnering with San Felasco. 



Loop's takes exception to the finding of fact that "other than its notoriety, there 



was no competent evidence that Charlotte's Web is superior to any other strain." Loop's 



points to the testimony of Mr. Bax who indicated he believed Charlotte's Web was a good 



strain of cannabis and efficacious. 



There is competent substantial evidence supporting the ALl's findings. Mr. Bax 



also testified that as long as the cannabis strain met the low-THC, high-CED requirements 



of the statute, they would be considered equal. Loop's witness Joel Stanley testified that 
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other strains were effective, described Charlotte's Web as a brand and testified that 



patient response to cannabis products can be very individualized. 



Loop's Exception No. 8 is denied in part and granted in part. Paragraph 29 is 



modified to omit the reference to Anovia Medical and Green Solutions. 



Ruling on Loop's Exception No. g 



Loop's takes exception to the finding of fact in paragraph 31 of the Recommended 



Order that states, "The suggestion that Loop's could comply with the cultivation 



requirement better than the other two applicants is purely speculative." 



Loop's also takes exception to the finding of fact in paragraph 31 that states: 



Both [Chestnut Hill and San Felasco] are operating registered nurseries 
within the State, even if they are not currently growing marijuana. 
However, each of those applicants presumably submitted plans for 
cultivating medical marijuana in some fashion. No competent evidence was 
presented to infer that the proposals of Chestnut Hill and/ or San Felasco 
were inferior to Loop's, or, conversely, that the Loop's proposal was 
superior to those applications. 



Loop's argues that Mr. Bax gave Loop's a higher score than the other two 



applicants, and that Loop's presented expert testimony indicating that portions of Loop's 



application was superior to that of Chestnut Hill and San Felasco. As stated in the Ruling 



on Loop's Exception No. 7, Loop's did not make an appropriate comparison. There is 



competent substantial evidence to support the ALl's finding. 



Loop's Exception No. 9 is denied. 



Ruling on Loop's Exception No. 10 



Loop's takes exception to the findings of fact in paragraph 32 of the Recommended 



Order that states: 



There were, however, some glitches pointed out in the Loop's plan, e.g., its 
24-hour on-site security was to be provided by a single individual who, 
presumably, would need to sleep sometimes. But again, there is no evidence 
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that the security plans proposed by the other two applicants are in any way 
inferior. 



Loop's argues that expert testimony established the security proposed by Loop's 



application, including that 24-hour onsite security was a positive aspect of the Loop's 



application. In review of the entire record, there is no competent substantial evidence 



that the security plans proposed by Chestnut Hill and San Felasco were inferior to Loop's. 



Loop's Exception No. 10 is denied. 



Ruling on Loop's Exception No. 11 



Loop's takes exception to the finding of fact in paragraph 33 of the Recommended 



Order. Paragraph 33 states: 



The same is true of the three applicants' ability to maintain accountability 
of their raw materials and finished products. Loop's had a good plan for 
doing so, but did not specifically demonstrate how its plan was superior to 
the others. 



Loop's argues that it proved its ability and plan to maintain accountability of its 



raw materials and finished products, and that the specifics of how San Felasco and 



Chestnut Hill planned to account for raw materials and finished products was not 



established. 



In review of the entire record, there is competent substantial evidence supporting 



the AL.J's finding. Loop's acknowledges that it did not establish how San Felasco and how 



Chestnut Hill planned to account for raw materials and finished products. 



Loop's exception No. 11 is denied. 



Ruling on Loop's Exception No. 12 



Loop's takes exception to the findings of fact found in portions of paragraph 34 



which state: 
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However, there is no requirement that a DO dispense its product 
statewide, only that each DO must cover its designated region, in this case 
the Northeast Region. Thus, the fact that the other applicants did not 
propose as wide a distribution of its product as Loop's is not consequential. 
. . . It is clear Loop's intends to distribute its product on a wider scale than 
San Felasco or Chestnut Hill, but there is no requirement for doing so .... 
The statutory and rule provisions relating to dispensing of the cannabis 
product does not say that ability to distribute more product is necessarily 
better. Further, Loop's did not explain how its product would successfully 
compete with the DOs approved in the other regions around the State. So, 
in total, Loop's did not prove that its distribution plan was superior to the 
other applicants' plans. 



Loop's takes exception to the finding of fact in paragraph 35 that states, "Each 



applicant's proposal seems adequate for their projected distribution of medical 



marijuana." 



There is competent substantial evidence supporting the ALJ's findings of fact in 



these paragraphs and Loop's does not appear to be disputing any of the factual findings. 



Rather Loop's argues that the ALJ errored in his conclusion of law that there is no 



requirement that a DO distribute statewide. Loop's cites to section 38i.986(5)(b)4., 



Florida Statutes and Rule 64-4.002(2)(c)11. of the Florida Administrative Code and 



argues that the finding that a DO only cover its designated region is not supported by 



these laws. 



Section 381.986, Florida Statutes, is a statute over which the Department has 



substantive jurisdiction, being the agency tasked with the licensing and regulation oflow-



THC cannabis and medical marijuana DOs. The law provides for the establishment of 



five DOs to ensure reasonable statewide accessibility and availability, "one in each of the 



following regions: northwest Florida, northeast Florida, central Florida, southeast Florida 



and southwest Florida." Section 38i.986(5)(b), Florida Statutes. Section 



38i.986(5)(b)4., Florida Statutes, requires each applicant to demonstrate "[a]n 
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infrastructure reasonably located to dispense low-THC cannabis to registered patients 



statewide or regionally as determined by the department." (Emphasis added). 



Florida Administrative Code Rule 64-4.002(2)(c)11. requires the applicant to 



describe the methods proposed for dispensing the low-THC derivative products and does 



not require the applicant to dispense statewide. 



Neither the statute nor the rule indicate that it is preferable to dispense statewide. 



The ALJ's conclusion is correct that a DO must provide a plan to cover the patients in its 



region and may, but is not required to, dispense statewide. 



Loop's Exception No. 12 is denied. 



Ruling on Loop's Exception No. 13 



Loop's takes exception to findings of fact in paragraphs 36, 37 and 38-43 related 



to Loop's financial statements. In its exceptions, Loop's indicated that the disputed 



portions were those portions underlined in Loop's exceptions. Loop's did not underline 



any portion of paragraph 37 and therefore did not clearly identify the disputed portion of 



that paragraph as required by section 120.57(1)(k), Florida Statutes. 



Loop's takes exception to the sentence in paragraph 36 which states, "Loop's own 



financial ability to operate is somewhat suspect due to the conditional nature of its 



audited financial statements." There is competent substantial evidence to support the 



ALJ's finding, specifically the testimony of Mr. Hand who conducted the audit and who 



issued a qualified opinion because he was unable to count inventory, a substantial portion 



of Loop's assets. 



Loop's takes exception to the sentence in paragraph 38 which states, "The amount 



of time [Steven Hand] had to prepare the statement was probably insufficient, but he did 



the best he could in that time." There is competent substantial evidence to support the 
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ALl's finding. All three CPAs who testified commented on the short timeframe for the 



audit. Mr. Hand testified that completing the audit in approximately a week was "very, 



very quick for an audit." Mr. Rampell testified that Mr. Hand did not have a lot of time 



to conduct the audit. Mr. Hevia testified that the audit was "doomed from the beginning" 



due to the limited time. 



Loop's takes exception to the sentence in paragraph 39 which states, "The audited 



financial statement he issued did not have the requisite headings required by [Generally 



Accepted Auditing Standards]." There is competent substantial evidence to support the 



ALl's finding. All three CPA's who testified indicated that the Generally Accepted 



Auditing Standards ("GAAS") required that the audit report have headings. 



Loop's takes exception to the sentence in paragraph 40 which states, "The 



verification of accounts receivable was done by Loop's, not by the CPA, another violation 



of auditing guidelines. Thus, Mr. Hand issued a 'qualified' opinion, i.e., a much weaker 



opinion than those submitted by the competing applicants." There is competent 



substantial evidence to support the ALl's finding. Mr. Hand testified that Loop's sent out 



the letters to verify accounts receivable. The GAAS standards and the testimony of Mr. 



Hevia indicated that the CPA must send out the verification requests. All three CPA 



experts testified as to the hierarchy of audit opinions. 



Loop's takes exception to the finding of fact in paragraph 41 stating, "There is no 



evidence of record as to the validity or appropriateness of the audited financial statement 



submitted by San Felasco in its application. Thus, no comparison of information 



contained therein can be made." There is competent substantial evidence to support the 



ALl's finding. Although Loop's presented witnesses who compared limited aspects of the 



applications, Loop's did not compare all aspects of the applications. 
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Loop's takes exception to the finding of fact in paragraph 42 stating, "But, 



ultimately, the auditors were able to issue a valid audited financial statement for 



[Chestnut Hill]." Loop's disputes this portion of paragraph 42, but does not include any 



appropriate and specific citations to the record as required by Section 120.57(1)(k), 



Florida Statutes. 



Loop's takes exception to the finding of fact in paragraph 43 stating, "But no 



discreet comparison between Loop's financials and those of the competing applicants was 



presented at final hearing." Loop's argues that the ALJ disregarded competent 



substantial evidence to reach this conclusion. As stated above, the comparisons were 



limited in scope. It is solely within the prerogative of the ALJ as the finder of fact to weigh 



the evidence and judge the credibility of witnesses. See Strickland v. A & M University, 



799 So. 2d 276, 278 (Fla. 1st DCA 2001). 



Loop's Exception No. 13 is denied. 



Ruling on Loop's Exception No. 14 



Loop's takes exception to the conclusion of law in paragraph 53 of the 



Recommended Order which states, "This is the first proceeding under the 2016 Law, 



which generally establishes the parameters for an applicant such as Loop's to obtain 



approval of its initially denied application." Loop's argues that the law passed in 2014 



established the original criteria for approving DO applications. 



Although the 2014 law, codified in section 38i.986, Florida Statutes, established 



the original criteria applicants were required to meet, the 2016 law, chapter 2016-123, 



Laws of Florida, established the parameters for approving an applicant that was seeking 



reversal of the OCU's initial decision to deny the application. 



Loop's Exception No. 14 is denied. 
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Ruling on Loop's Exception No. 15 



Loop's takes exception to the conclusion of law in paragraph 55 of the 



Recommended Order which states: 



As set forth in the Findings of Fact above, Loop's did not provide 
comparative proof that its application satisfied those criteria better than 
Chestnut Hill or San Felasco such that its application should have been 
approved . .. . By the same token, there was no competent evidence to prove 
that those two applicants did not satisfy the criteria, or that their 
applications were qualitatively inferior to the Loop's application. It was 
Loop's duty to show how its application was superior to the other applicants. 
It was Loop's duty to present whatever evidence about San Felasco and 
Chestnut Hill was necessary to make that comparison. Loop's failed to do 
so. 



Loop's argues that it presented competent substantial evidence that its application 



was superior and argued that the ALJ was not free to disregard or reject expert testimony. 



The ALJ was correct that Loop's had the burden to demonstrate that its application 



was superior to that of San Felasco and Chestnut Hill in accordance with section 38i.986, 



Florida Statutes, and the applicable rules, specifically Chapter 64-4 of the Florida 



Administrative Code. Loop's failed to meet its burden. 



Loop's Exception No. 15 is denied. 



RULING ON OCU'S EXCEPTIONS 



Ruling on OCU's Exception No. 1 



The Department takes exception to the finding of fact in paragraph 7 which states, 



"It is unclear why the Department takes such an aggressive adversarial stance against 



Loop's in this proceeding." OCU argues that this comment is not a finding of fact or 



conclusion oflaw, but a gratuitous comment on OCU's litigation posture. 



The statement concerning the litigation posture is not a finding of fact based on 



competent substantial evidence related to Loop's application. 
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OCU's Exception No. 1 is granted and the sentence about the OCU's litigation 



posture is omitted. 



Ruling on OCU's Exception No. 2 



OCU takes exception to the finding of fact in paragraph 11 of the Recommended 



Order which states: 



Loop's expressed its intention to use a subsidiary corporation or division 
(Loop's Dispensaries, LLC) to operate the dispensing functions of its 
proposed project, if approved. . . . OCU's contention that use of the LLC 
constitutes a 'material misrepresentation' in the application is unfounded. 
Loop's was overt and transparent in this contingency. Further, no mention 
was made of this perceived misrepresentation in OCU's denial letter 
following review of the Loop's application. 



In review of the entire record, there is no competence substantial evidence to 



support the statement that "Loop's was overt and transparent in this contingency." Loop's 



application identified Loop's Dispensaries as a division of Loop's Nursery, Inc. The 



application also included an organizational chart describing the management of this 



division. The testimony of David Loop indicated that rather than a division, Loop's 



Dispensaries LLC, would actually be a separate entity with equity owners that had not 



been revealed in the application. There is no evidence indicating that this information 



was provided to OCU prior to this proceeding. 



Likewise, there is no evidence establishing that OCU was aware of Loop's intent to 



use a separate company for dispensing when OCU issued its denial letter to Loop's. 



The remaining portions of paragraph 11 are supported by competent substantial 



evidence, specifically the testimony of David Loop. 



OCU's Exception No. 2 is granted in part and denied in part. Paragraph 11 is 



modified to omit the sentence "Loop's was overt and transparent in this contingency" and 



the last sentence is modified to state, "No mention was made of this perceived 
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misrepresentation in OCU's denial letter following review of the Loop's application as 



OCUhad no knowledge that Loop's intended Loop's Dispensaries to be a separate entity." 



Ruling on OCU's Exception No. 3 



OCU takes exception to the statement in paragraph 12 of the Recommended Order 



which outlines the three basic statutory criteria which must be met by a DO. OCU argues 



that this information is derived from the application form, incorporated by Florida 



Administrative Code Rule 64-4.002, and that the statement is actually a conclusion oflaw 



over which the Department has substantive jurisdiction. 



OCU argues that the ALJ's statement "a) Possess a valid certificate of registration 



issued by DACS" should be modified to read "a) Possess a valid certificate of registration 



issued by DACS that is issued for the cultivation of more than 400,000 plants." OCU 



argues that the ALJ's statement "c) Prove continuous operation as a nursery for at least 



30 continuous years" should be modified to read "Prove continuous operation as a 



registered nursery in Florida for at least 30 continuous years." 



The ALJ has merely recited the law which is appropriate as a finding of fact; 



however, OCU is correct that the recitation is not entirely accurate and complete. 



Although referenced in the application form, these requirements are more completely 



described in section 38i.986(5)(b)i., Florida Statutes. 



OCU's Exception No. 3 is granted and paragraph 12 is modified to accurately reflect 



the language in the statute as follows: 



The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. 
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Ruling on OCU's Exception No. 4 



OCU takes exception to the statement in paragraph 13 of the Recommended Order 



which states that "[t]hese subparts are further broken down in sub-subparts and weights 



or percentages are assigned to each of those." OCU argues that Florida Administrative 



Code Rule 64-4.002 and the application form only divide the subparts of Cultivation, 



Processing and Dispensing into sub-subparts to which a weight or percentage is assigned. 



Although OCU is technically correct that only the Cultivation, Processing and 



Dispensing portions of the application are further broken down into sub-subparts to 



which a weight is assigned, the ALJ does not make any conclusion of law that modifies 



the scoring percentages. Rather, the ALJ's statement is more appropriately construed as 



a generalized statement which accurately applies to the Cultivation, Processing and 



Dispensing portions which account for 75% of the application score. As a generalized 



statement, rather than a detailed description, there is competent substantial evidence to 



support the finding. 



OCU's Exception No. 4 is denied. 



Ruling on OCU's Exception No. 5 



OCU takes exception to the finding of fact in paragraph 14 indicating that Loop's 



met the minimum requirements to be a DO and that Loop's is generally stable and meets 



minimal financial requirements. OCU argues that Loop's did not establish that all its 



owners and managers passed a level 2 background check and that Loop's failed to meet 



the financial requirements. 



In review of the entire record, there is competent substantial evidence to support 



the ALJ's finding. Although OCU provided testimony that brought into question whether 
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Loop's met these statutory requirements, Loop's also brought forward testimony and 



evidence in support of the finding that Loop's met the minimum requirements. It is solely 



within the prerogative of the ALI as the finder of fact to weigh the evidence and judge the 



credibility of witnesses. See Strickland, 799 So. 2d at 278. 



OCU's Exception No. 5 is denied. 



Ruling on OCU's Exception No. 6 



OCU takes exception to the statement in paragraph 15, endnote 1 that states, "This 



case is akin to the comparative review done by an ALl in certificate of need cases." OCU 



argues that no evidence was presented indicating how a comparative review was done in 



a certificate of need case. 



In review of the entire record, there is no evidence presented concerning certificate 



of need cases; therefore, there is no competent substantial evidence to support this 



finding. 



OCU also takes exception to the statement in paragraph 15, endnote 1 indicating 



that "all the evidence concerning [San Felasco and Chestnut Hill's] applications was 



essentially uncorroborated hearsay." OCU argues that Mr. Bax, testified concerning the 



applications and his testimony is not uncorroborated hearsay. 



If the ALI's statement in the footnote is intended to be a conclusion of law, the 



Department does not have substantive jurisdiction over evidentiary rulings found by an 



ALI during a hearing. See Barfield v. Dep't of Health, 805 So. 2d 1008, 1012 (Fla. 1st 



DCA 2001). Because the Department does not have substantive jurisdiction over the rules 



of evidence, this conclusion of law cannot be modified in this Final Order; however, OCU 



is correct. The applications are records of regularly conducted business activity, a hearsay 



exception under section 90.803(6), Florida Statutes. Applications that form the basis for 
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the Department's licensing determinations, and about which Mr. Bax testified, are not 



uncorroborated hearsay. OCU's exception is denied only because the Department does 



not have the authority to reverse the ALl's erroneous conclusion. See Barfield at 1013. 



OCU's Exception No. 6 is granted and paragraph 15, endnote 1 is modified to omit 



the statement "This case is akin to the comparative review done by an ALI in certificate 



of need cases." 



Ruling on OCU's Exception No. 7 



OCU takes exception to the portion of paragraph 17 which states: 



OCU suggested that some individuals who may be involved with the Loop's 
operation, if approved, should have undergone level 2 background 
screening. There is no persuasive evidence, however, that such persons 
were 'owners or managers' as contemplated by the statute and rule. 



OCU also takes exception to the finding in paragraph 14 which states, "It is clear 



Loop's at least minimally meets the requirements set forth in the statute and rule and 



identified within the application." 



With regard to paragraph 17, OCU correctly argues that section 38i.986(5)(b)6., 



Florida Statutes, required each applicant to demonstrate that all of its owners and 



managers had been fingerprinted and successfully passed a level 2 background screening. 



OCU also correctly argues that the definition of manager, under the Rule 64-4.001(13) of 



the Florida Administrative Code is a conclusion of law over which the Department has 



substantive jurisdiction. OCU argues that the evidence presented at the hearing indicated 



that Mr. Stanley and the owners of Ray of Hope 4 Florida were managers as defined by 



the rule and were subject to the background screening requirement. Because Loop's did 



not have all of its owners and managers submit to the required background screening, 
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OCU argues, OCU takes exception to the ALl's finding in paragraph 14 that Loop's at least 



minimally met the requirements set forth in the statute and rule. 



The ALJ's findings in both paragraphs 17and14 appear to mix both findings of fact 



and conclusions of law; however, it is unclear as to which facts the ALJ has based his 



finding concerning owners and managers. There was competent substantial evidence 



presented through David Loop's testimony that Mr. Loop was in charge of Loop's Nursery, 



Inc. There was also testimony from both Mr. Loop and Joel Stanley that Loop's had a 



licensing agreement with the Stanley Brothers/CWB Holdings, Inc. that permitted 



Loop's, if licensed, to cultivate and process the Charlotte's Web brand of low-THC 



cannabis, on the condition Loop's complied with the Stanley Brothers/CWB Holdings' 



standard operating procedures. 



Rule 64-4.001(13) of the Florida Administrative Code defines manager as "[a]ny 



person with the authority to exercise operational direction or management of the 



Dispensing Organization or the authority to supervise any employee of the Dispensing 



Organization." Thus, a person who has been given the authority to institute operational 



procedures, modify operational procedures or require compliance with operational 



procedures is exercising operational direction and is a manager under the rule. Such a 



person must be fingerprinted and successfully pass a level 2 background screening. 



It is within the purview of the ALl to judge the credibility of the witnesses. 



However, there was no express factual finding on the question whether or not Stanley 



Brothers/CWB Holdings' had the authority to exercise operational direction or 



management of the Dispensing Organization or the authority to supervise any employee 



of the Dispensing Organization. Therefore, OCU's exception to any factual finding is 



denied, as there was no express factual finding. The exception is granted to the extent 
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that the ALJ is implying any different definition of manager than that which is described 



in Florida Administrative Code Rule 64-4.001(13), as interpreted by the Department. 



OCU's Exception No. 7 is denied in part and granted in part only to the extent that 



the ALJ implies a conclusion oflaw contrary to the definition of manager being any person 



with the authority to exercise operational direction or management of the DO or the 



authority to supervise any employee of the DO. 



Ruling on OCU's Exception No. 8 



OCU takes exception to the finding of fact in paragraph 21 which states "OCU 



interpreted the statutory requirement in section 38i.986(5)(b)i. to mean that if the 



applicant operated a registered nursery (rather than itself being a registered nursery), 



that would satisfy the requirement .. . . " 



OCU argues that there is no competent substantial evidence to support that the 



AL.J's statement is an accurate reflection of the OCU's interpretation of the statute. In 



review of the entire record, the only reference to the OCU's interpretation is testimony 



indicating that OCU interpreted section 38i.986(5)(b)i., Florida Statutes, to mean if the 



applicant "operated as a registered nursery" that was registered by DACS for at least 30 



continuous years. Section 38i.986(5)(b)l., Florida Statutes, also states "operated as a 



registered nursery." 



OCU's Exception No. 8 is granted and paragraph 21 is modified to state "operated 



as a registered nursery" as opposed to "operated a registered nursery." 



Ruling on OCU's Exception No. 9 



OCU takes exception to the finding of fact in paragraph 23 that "applicants were to 



submit their applications and a $60,000 filing fee .... " OCU argues that the filing fee, as 



set forth in Florida Administrative Code Rule 64-4.002(1) is $60,036. 
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OCU also takes exception to the finding of fact in paragraph 23 stating: 



In the case of Loop's, Bax noted that Loop's had not provided proof 
of operating a registered nursery for 30 continuous years and the financial 
statements provided in the application had not been audited. Loop's timely 
provided the missing items requested by the Department. 



OCU argues that the statement should be modified to comport with section 



38i.985(5)(b)i., Florida Statutes, and state "proof of operating as a registered nursery" 



and should also state "had not been audited in accordance with Generally Accepted 



Auditing Standards CGAAS) by a Certified Public Accountant, licensed pursuant to 



chapter 473, Florida Statutes." 



OCU also takes exception to the statement that Loop's timely provided the missing 



items, arguing that the competent substantial evidence indicated that the financial 



statements were not audited in accordance with GAAS. 



OCU is correct that Florida Administrative Code Rule 64-4.002(1) does state 



$60,036, section 38i.985(5)(b)l., Florida Statutes, does state "as a registered nursery," 



and that Florida Administrative Code Rule 64-4.001(6) defines certified financials as 



financial statements that have been audited in accordance with GAAS. The ALJ's 



statements, however, are generalized references to the fee and requirements under the 



statutes and rules. The lack of exact accuracy in these statements does not change the 



statutes or rules in question and the context of the findings indicate the ALl intended 



"audited" to mean financial statements audited in accordance with GAAS. 



There is competent substantial evidence in the testimony of Christian Bax that 



Loop's provided the missing items and Loop's application was considered complete and 



was substantively reviewed. Whether the audited statements were actually in compliance 
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with GAAS was one of the disputed issues in this matter to which the ALT made further 



findings. 



OCU's Exception No. 9 is denied. 



Ruling on OCU's Exception No. 10 



OCU takes exception to the finding of fact in paragraph 26 that the evaluators 



"compiled the scores in a spreadsheet" arguing there was no competent substantial 



evidence that the evaluators or scorers compiled the scores in a spreadsheet, rather that 



the Department's Torrece Porter compiled the scores in a spreadsheet. 



In review of the entire record, there is no competent substantial evidence that 



indicates the three scorers compiled the scores in a spreadsheet, but rather that 



Department employee Torrece Porter compiled the separate scores into a spreadsheet. 



OCU also takes exception to the statement in paragraph 26 referencing ALJ Van 



Laningham's Informational Order entered in a separate DOAH proceeding involving DO 



applicants. OCU argues that there is no competent substantial evidence supporting the 



statement and that the referenced Informational Order is not a legally recognized order 



or binding in any way. OCU also takes exception to the ALJ's reference in paragraph 47, 



endnote 3, to an Order Granting Ruskin's Motion in Limine entered by ALT Van 



Laningham in a separate DOAH proceeding. OCU argues that there is no legal basis for 



referencing ALT Van Laningham's orders that made findings contrary to that of this ALT. 



OCU is correct that the orders entered by ALl Van Laningham do not have any 



precedential value. The fact that the ALl referenced these orders with different opinions 



does not add any precedential value to the orders. 
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OCU's exception is granted in part and denied in part. The statement in paragraph 



26 is corrected to indicate that Department employee Torrece Porter compiled the 



separate scores in a spreadsheet. 



Ruling on OCU's Exception No. 11 



OCU takes exception to the finding of fact in paragraph 27 that "[t]he findings and 



conclusions reached by the other two scorers were not addressed." OCU argues that the 



competent substantial evidence indicates that the other two scorecards were admitted 



into evidence and addressed by OCU's representative Christian Bax. OCU argues that the 



statement is more accurate to say that the "findings and conclusions reached by the other 



two scorers were not addressed by Loop's" 



Mr. Bax did address the other two scorecards in the manner of authentication and 



compilation into the final score, but not as to the evaluator's specific findings and 



conclusions. 



The OCU's Exception No. 11 is denied. 



Ruling on OCU's Exception No. 12 



OCU takes exception to the finding of fact in paragraph 29 that "San Felasco 



proposed to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow one 



known as Green Solutions." OCU argues that there is no competent substantial evidence 



to support the statement which is factually incorrect based on the evidence presented. 



OCU's Exception No. 12 is granted and paragraph 29 is modified as stated in the 



Ruling on Loop's Exception No. 8. 



Ruling on OCU's Exception No. 13 



OCU takes exception to the finding of fact in paragraph 36 that "(i]n the area of 



financial ability Loop's cast some reasonable doubt as to the showing Chestnut Hill made 
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to satisfy this requirement." OCU also takes exception to the finding of fact in paragraph 



42 which states: "Only the balance sheet on Chestnut Hill's financials was audited; the 



auditor issued a disclaimer as to the income statement portion of the financial report . .. " 



to the extent that the finding implies that Chestnut Hill lacked the ability to maintain 



operations for the duration of the two-year approval cycle. OCU argues that the ability to 



maintain operations for the duration of the two-year cycle is a matter of opinion and an 



ultimate conclusion within the Department's purview. OCU also argued that the term 



"reasonable doubt" has no meaning in this proceeding. 



OCU also takes exception to the finding in paragraph 36 that "Loop's own financial 



ability to operate is somewhat suspect due to the conditional nature of its audited 



financial statements" to the extent that the finding limits the reasons Loop's ability to 



maintain operations for the duration of the two-year approval cycle is suspect. OCU 



argues that Loop's ability to meet the statutory requirement of demonstrating financial 



ability was missing and that Loop's application was unreliable. 



OCU is reading into paragraph 36 implied findings that are simply not there. The 



ALl's statements, taken at face value, are simply statements about the evidence 



presented, although the ALJ made a poor choice in using the term "reasonable doubt" 



which is clearly not intended as a burden of proof in this context. 



Because the Department finds that paragraph 42 does not contain a conclusion of 



law or finding of fact, OCU's Exception No. 13 is denied. 



Ruling on OCU's Exception No. 14 



OCU takes exception to the finding of fact in paragraph 37 stating that OCU "asked 



Loop's to submit an audited financial statement ... , and Loop's complied with that 



request." OCU also takes exception to the finding of fact in paragraph 39 which states 
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that "Loop's financial statement was generally acceptable as to content. Again, failure to 



include the headings is a violation of GAAS, but the violation seems minimal in this 



context." 



First, OCU argues that the statement in paragraph 37 should be modified to 



indicate that OCU notified Loop's that it failed to submit a financial statement audited in 



accordance with GAAS by a Certified Public Accountant. The context of the ALJ' s finding, 



however, indicates that the ALJ's reference to "audited" financial statement is meant as a 



financial statement audited by a CPA in accordance with GAAS. 



Second, OCU argues that the competent substantial evidence demonstrated that 



Loop's finances were not audited in accordance with GAAS. 



Third, OCU argues that the competent substantial evidence indicates that no 



matter how minimal a violation may appear, a violation of GAAS is still a violation. 



There is competent substantial evidence to support the ALJ's finding. Testimony 



was elicited from three expert CPA's, two of which considered the violation minimal and 



one which did not. It is solely within the prerogative of the ALJ as the finder of fact to 



weigh the evidence and judge the credibility of witnesses. See Strickland, 799 So. 2d at 



278. 



OCU's Exception No. 14 is denied. 



Ruling on OCU's Exception No. 15 



OCU takes exception to the finding in paragraph 45 that "[i]t is difficult to conceive 



how such a beneficial medication could be objected to by some uninformed persons or 



groups." OCU argues that there is no competent substantial evidence supporting this 



finding of fact and the finding reflects sentiment of statewide policy and argues that the 
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Division of Administrative Hearings cannot write in a Recommended Order policy for the 



legislature that is not found in the statute. 



First, as to competent substantial evidence, there was testimony presented 



reflecting how low-THC cannabis has been effective for some children with severe 



intractable seizures and that the medication can be difficult to obtain due to its illegality 



on the federal level. Thus, there was competent substantial evidence presented that the 



medication is beneficial and is objected to by some. 



Second, the fact that the ALl expressed an opinion finding it difficult to conceive 



that some persons or groups would object to the use of low-THC cannabis does not have 



the effect of setting policy. It is merely dicta, if even that, and does not have any impact 



on this matter or on the legislature's authority. 



The OCU's Exception No. 15 is denied. 



Ruling on OCU's Exception No. 16 



OCU takes exception to the conclusion oflaw in paragraph 47 which states: 



The de novo standard has not been altered by section 38i.986, or any other 
statute relating to the subject matter in this case. Thus, under section 
120.57(1), the final hearing at DOAH was conducted "to formulate final 
agency action, not to review action taken earlier and preliminarily." J.D. v. 
Fla. Dep't of Child. & Fams., 114 So. 2d 1127, 1132 (Fla. 1st DCA 2013), 
(quoting McDonald v. Dep't of Banking & Fin., 346 So. 2d 569, 584 (Fla. 1st 
DCA 1977)). 



OCU also takes exception to the conclusion of law in paragraph 52, endnote 4 



which states: 



The Department continues to suggest that an "abuse of discretion" standard 
should be applied to the instant case. That argument is again rejected. 
Besides, no evidence was presented at final hearing directed to whether 
OCU abused its discretion; the evidence addressed whether the Loop's 
application was superior to the competing applicants. 
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OCU argues that under the standard set forth in chapter 2016-123, section 3(2), 



Laws of Florida, over which the Department has substantive jurisdiction, Loop's bore the 



burden of proving by a preponderance of the evidence that it, rather than San Felasco and 



Chestnut Hill, was entitled to approval by OCU when it reviewed and compared the 



applications to be the Northeast Region's DO under section 38i.986, Florida Statutes, and 



the applicable rules. OCU also argues that the legislature granted the Department broad 



discretion in implementing section 38i.986(5)(b ), Florida Statutes, and that the AP A does 



not compromise the Department's discretion. See McDonald v. Dep't of Banking & Fin., 



346 So. 2d 569, 577 (Fla. ist DCA 1977). OCU asserts that the Department's discretion is 



paramount when dealing with facts that are increasingly a matter of opinion and infused 



with policy considerations. See McDonald at 579. OCU asserts that the laws governing 



this matter require a de novo review that is a backward-looking, retrospective review to 



determine if the Department abused its discretion. 



To the extent that OCU is arguing that the ALl must use an abuse of discretion 



standard, the exception is denied. The ALJ was correct that the standard of review was 



backward looking in nature, but remained a de novo review, to determine whether or not 



Loop's "was entitled to be a dispensing organization under s. 381.986, Florida Statutes, 



and applicable rules." Chapter 2016-123, section 3(2), Laws of Florida. The nature of this 



de novo review inherently incorporated the scoring methodology employed by the 



department. 



To the extent that the ALJ failed to give deference to that scoring methodology, the 



scorecards and the fact that the scoring must be conducted by three very specific 



evaluators, OCU's exception is granted. Not only does the Department have substantive 



jurisdiction over Florida Administrative Code Chapter 64-4, the rules have the force of 
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law and are incorporated into chapter 2016-123, section 3(2), Laws of Florida. No 



contrary scoring method can be used. 



Chapter 2016-123, section 3(2), Laws of Florida, states: 



If an organization that does not meet the criteria of subsection (1) receives 
a final determination from the Division of Administrative Hearings, the 
Department of Health, or a court of competent jurisdiction that it was 
entitled to be a dispensing organization under s. 381.986, Florida Statutes, 
and applicable rules, such organization and an organization that meets the 
criteria of subsection (1) shall both be dispensing organizations in the same 
reg10n. 



(Emphasis added). 



The applicable rules are those found in Florida Administrative Code Chapter 64-4 



and must be followed in determining whether Loop's was entitled to be a DO. Those rules 



include the following requirements: 



The Department was required to substantively review, evaluate, and score 



applications using the Scorecard for Low-THC Cannabis Dispensing Organization 



Selection incorporated into the rule. See Fla. Admin. Code R. 64-4.002(5)(a). 



Specific percentages of the score were required to be allocated to the various parts 



and subparts of the application. See Application for Low-THC Cannabis Dispensing 



Organization Approval incorporated in Fla. Admin. Code R. 64-4.002. 



The rules required the Department's substantive review to be completed by three 



reviewers: the Director of the Office of Compassionate Use, a member of the Drug Policy 



Advisory Council appointed by the State Surgeon General, and a Certified Public 



Accountant appointed by the State Surgeon General. See Fla. Admin. Code R. 64-



4.002(5)(a). 



Scorecards from each reviewer were required to be combined to generate an 



aggregate score for each application. The applicant with the highest aggregate score in 
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each dispensing region shall be selected as the region's DO. See Fla. Admin. Code R. 64-



4.002(5)(b). 



OCU's Exception No. 16 is denied to the extent that it suggests an abuse of 



discretion review in this matter and granted to the extent that the ALJ was required to 



give deference to the scoring conducted in the manner required by Florida Administrative 



Code Rule 64-4.002. 



Ruling on OCU's Exception No. 17 



OCU takes exception to the conclusion of law in paragraph 53 that the statutory 



criteria to receive a DO license include "[f]ingerprinting and level 2 background screening 



for all owners and managers." The Department argues that to be accurate, the sentence 



should read "[f]ingerprinting and successfu1ly passing a level 2 background screening for 



all owners and managers." 



The statement in section 381.986(5)(b)6., Florida Statutes, is "[t]hat all owners 



and managers have been fingerprinted and have successfully passed a level 2 background 



screening pursuant to s. 435.04." The conclusion of law should be modified to more 



accurately reflect the statutory language. 



The OCU's Exception No. 17 is granted. 



Ruling on OCU's Exception No. 18 



OCU takes exception to the finding in paragraph 55 that "Loop's did prove 



definitively that it was approvable" arguing that the finding is contrary to the competent 



substantial evidence indicating that Loop's failed to meet the statutory requirements 



related to financial ability, related to all owners and managers successfully passing a 



background check and that Loop's failed to disclose that the dispensing organization was 



a separate and distinct entity than the applicant Loop's Nursery, Inc. 
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In review of the entire record, there is competent substantial evidence to support 



the ALJ's finding that Loop's application was approvable but that Loop's did not prove 



that its application was better than that of San Felasco or Chestnut Hill and therefore did 



not meet the burden of showing that it, rather than San Felasco or Chestnut Hill, should 



have been chosen as the dispensing organization for the Northeast Region. 



The OCU's Exception No. 18 is denied. 



FINDINGS OF FACT 



1. The findings of fact set forth in paragraphs 1-6, 8-10, 13, 14, 15 (excluding 



endnote 1), 16-20, 22-28, and 30-45 of the Recommended Order, attached as Exhibit A, 



are adopted and incorporated by reference in this Final Order. The remaining paragraphs 



are adopted as modified in this Final Order. 



2. Paragraph 7 is modified to omit the sentence, "It is unclear why the 



Department takes such an aggressive adversarial stance against Loop's in this 



proceeding." The remainder of the paragraph is adopted and incorporated by reference. 



3. Paragraph 11 is modified to omit the sentence, "Loop's was overt and 



transparent in this contingency" and the final sentence is modified to state, "No mention 



was made of this perceived misrepresentation in OCU's denial letter following review of 



the Loop's application as OCU had no knowledge that Loop's intended Loop's 



Dispensaries to be a separate entity." The remainder of the paragraph is adopted and 



incorporated by reference. 



4. Paragraph 12 is modified to read: 



12. The application form for applying to be a DO identifies a number of 
statutory and rule requirements which must be met, including three basic 
criteria: a) Possess a valid certification of registration issued by DACS 
pursuant to section 58i.131 that is issued for the cultivation of more than 
400,000 plants; b) Show that the nursery is operated by a Florida 
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nurseryman as described in section 58i.011; and c) Prove operation as a 
registered nursery in Florida for at least 30 continuous years. Loop's 
generally satisfies each of these criteria. 



5. The finding of fact in paragraph 15, endnote 1 is modified to omit the 



statement "This case is akin to the comparative review done by an ALJ in certificate of 



need cases." 



6. Paragraph 21 is modified to state "operated as a registered nursery" as 



opposed to "operated a registered nursery." 



7. Paragraph 26 is modified to state that the Department employee Torrece 



Porter compiled the scores in a spreadsheet. 



8. The finding of fact in paragraph 29 is modified to omit the sentence: "San 



Felasco plans to cultivate a strain known as Anovia Medical; Chestnut Hill plans to grow 



one known as Green Solutions." 



CONCLUSIONS OF LAW 



9. The conclusions of law set forth in paragraphs 46, 48-51, 52 (excluding 



endnote 4), and 54-56 of the Recommended Order are adopted and incorporated by 



reference in this Final Order. The remaining paragraphs are adopted as modified in this 



Final Order . 



10. Any implied conclusion of law from paragraphs 14 and 17 concerning the 



definition of "manager" is modified to mean "any person with the authority to exercise 



operational direction or management of the DO or the authority to supervise any 



employee of the DO." 



11. Paragraphs 47 and 52, endnote 4 are modified to reject any implied 



conclusion of law that no deference should be given to the scoring methodology required 



by Florida Administrative Code Rule 64-4.002. 
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12. Subsection (f) in paragraph 53 is modified to state "[f]ingerprinting and 



successfully passing a level 2 background screening for all owners and managers." 



ORDER 



Based on the foregoing, the Recommendation of the Administrative Law Judge is 



adopted in this Final Order. It is ordered that Loop's application to become a dispensing 



organization oflow-THC cannabis in the Northeast Region is denied. 



DONE AND ORDERED in Tallahassee, Leon County, Florida this ~ day of 



January 2017. 



Copies furnished to: 



Jon C. Moyle, Esq. 
Karen Ann Putnal, Esq. 
Robert A. Weiss, Esq. 
Moyle Law Firm 
118 N. Gadsden Street 
Tallahassee, Florida 32301 



Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



Nichole Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 



Jay Patrick Reynolds, Esq. 



Ceiest~MD, i°1PH 
Surgeon General & Secretary 
Florida Department of Health 
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Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
Shannon Revels, Agency Clerk 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399-1703 



R. Bruce McKibben 
Administrative Law Judge 
Division of Administrative Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 



CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 



sent by electronic mail and regular U.S. mail and/ or by inter-office mail to each of the 



above-named persons this ~ay of January 2017. 



Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 



NOTICE OF RIGHT TO JUDICIAL REVIEW 



A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 17 .JAN I I PH 4: f 3 
DEPARTMENT OF HEALTH ) rFICE OF TI;E c:_ : ;·.: 



LOOP'S NURSERY AND GREENHOUSES, 
INC., 



Petitioner, 
v. DOAH Case No. 16-002614 



DEP AR TlvfENT OF HEALTH, 
OFFICE OF COMPASSIONATE USE, 



Respondent. 
I 



------------------------------~ 



LOOP'S NURSERY & GREENHOUSES, INC. 
NOTICE OF APPEAL OF FINAL ADMINISTRATIVE ORDER 



NOTICE IS HEREBY GIVEN that Loop's Nursery & Greenhouses, Inc. 



("Loop's") appeals to the Florida District Court of Appeal for the First District the 



attached final order of the State of Florida, Department of Health rendered on 



January 5, 2017, in the above-styled matter. A copy ofthe final order being 



appealed is attached hereto as Attachment "A." 



DATED TillS 11th day of January, 2017. 



1 hii'IISY:ce11ifY that thls.ls a true and ccmMl-vl 
from the ol'llclal ftle of the Clerk. Stat8 of~ 



Oeptttrnent of Health 



lsiGarv V. Perko 
Gary V. Perko (FBN 855898} 
Mohamnia·d 0. Jazil (FBN 72556) 



·:.- HOPPING GREEN & SAMS, P.A~ . · 
Post Office Box 6526 
Ta1Iahassee, FL 32314 
(850) 222-7500 I (850) 224-8551 (fax) 



-and-











Jon C. Moyle (FBN 727016) 
THE MOYLE LAW FIRM, P.A. 
118 North Gadsden Street 
Tallahassee, Florida 32301 
(850) 681-3823 I (850) 681-8788 (fax) 



COUNSEL FOR LOOP'S NURSERY 
& GREENHOUSES, INC. 



CERTIFICATE OF SERVICE 



I certify that a true and correct copy of the foregoing has been furnished by 
electronic mail to the following on this 11th day of January, 2017: 



Eduardo S. Lombard, Esq. 
W. Robert Vezina, III, Esq. 
Megan S. Reynolds, Esq. 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, Florida 32301 
elombard@vlplaw.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 



Nichole Geary, General Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tai lahassee, Florida 32399-1 703 
nicole.geary@floridahealth.gov 



Jay Patrick Reynolds, Esq. 
Surgeon General & Secretary 
Florida Department of Health 
Chief Litigation Counsel 
Department of Health 
4052 Bald Cypress Way, Bin A-02 
Tallahassee, Florida 32399 
patrick.reynolds@flhealth.gov 



Isl Garv V Perko 
Attorney 
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RECOMMENDED ORDER OF DISMISSAL 



 



This case is before the undersigned on the motion to dismiss 



(Motion) by Respondent the Department of Health (Respondent or 



Department), filed on April 25, 2016.  The Motion asserts that as 



a matter of law, Petitioner McCrory’s Sunny Hill Nursery, LLC 



(Petitioner or McCrory’s) is not entitled to the relief it seeks 



by its Petition for Formal Administrative Proceedings (Petition) 



that gave rise to this proceeding.  McCrory’s filed a written 



response and request for oral argument on May 2, 2016, and a 



notice of supplemental authority on May 3, 2016.  A telephonic 



hearing was conducted on May 23, 2016, to hear argument on the 



Motion. 



Having carefully considered the parties’ filings and the 



arguments presented at hearing, the undersigned is persuaded that 



as a matter of law, McCrory’s is not entitled to the relief it 



EXHIBIT "A-4"
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seeks.  Since the factual allegations in the Petition 



affirmatively demonstrate the legal insufficiency of Petitioner’s 



claim, no amendment could cure this deficiency.  Accordingly, the 



Motion should be granted with prejudice, and issuance of a 



Recommended Order of Dismissal is appropriate. 



APPEARANCES 



For Petitioner:  David C. Ashburn, Esquire 



                 Lorence Jon Bielby, Esquire 



                 Greenberg Traurig, P.A. 



                 101 East College Avenue 



                 Post Office Drawer 1838 



                 Tallahassee, Florida  32302 



 



For Respondent:  W. Robert Vezina, III, Esquire 



                      Eduardo S. Lombard, Esquire 



                      Megan Reynolds, Esquire 



                      Vezina, Lawrence and Piscitelli, P.A. 



                      413 East Park Avenue 



                      Tallahassee, Florida  32301 



 



PRELIMINARY STATEMENT 



In 2015, pursuant to section 381.986, Florida Statutes 



(2014) (the Compassionate Use of Low-THC Cannabis Act), and 



implementing rules, McCrory’s was one of several applicants 



seeking approval to become the single dispensing organization 



(DO) of low-THC cannabis in the central Florida region.  The 



Department evaluated the central region applications, which were 



assigned scores pursuant to the Department’s process set forth in 



its rules.  The Department determined that another applicant, 



Knox Nursery, Inc. (Knox), achieved the highest aggregate score, 



and therefore, should be approved as the single DO for the 











 



3 



central region.  Other central region applicants, including 



McCrory’s, were notified that their applications were not 



approved because they did not achieve the highest aggregate score 



in the central region, and therefore, were not determined to be 



the best for that region.  Several initially denied applicants, 



including McCrory’s, timely filed petitions for administrative 



hearings to contest the Department’s initial decisions to approve 



Knox’s application and deny their applications. 



The central region cases were assigned to the undersigned 



and were consolidated.  The McCrory’s petition (McCrory’s I) was 



assigned DOAH Case No. 15-7275 and remains pending. 



 Before a final hearing was held in the consolidated central 



region cases, chapter 2016-123, Laws of Florida, was enacted and 



took effect immediately on becoming law, on March 25, 2016.  The 



new law amended section 381.986, and also adopted provisions that 



did not amend the statute, but gave rise to the Petition filed by 



McCrory’s at issue here (McCrory’s II). 



 McCrory’s filed its Petition with the Department on April 5, 



2016.  The Department referred the matter to the Division of 



Administrative Hearings (DOAH) on April 8, 2016, when it was 



assigned to the undersigned as a related case to DOAH Case 



No. 15-7275, and by Order issued on April 18, 2016, was 



consolidated with the other consolidated central region cases.  



By virtue of the recommendation made herein on the Motion, it is 
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appropriate to sever McCrory’s II from the other consolidated 



central region cases that include McCrory’s I.  



FINDINGS OF FACT BASED ON PETITION 



The material facts alleged in the Petition are accepted as 



true for purposes of ruling on the Motion and are summarized 



here: 



 1.  The Department was directed by section 381.986 to 



authorize the establishment of five DOs statewide, one each in 



five different regions. 



 2.  The Department promulgated an application form, 



incorporated by reference in Florida Administrative Code Rule  



64-4.002, to be used by applicants seeking approval as one of the 



five regional DOs. 



3.  The Department conducted its application review process 



pursuant to rule 64-4.002(5), which provides for three reviewers 



to independently review and score each application using a 



scorecard form that is incorporated by reference. 



 4.  Pursuant to rule 64-4.002(5)(b), “[s]corecards from each 



reviewer will be combined to generate an aggregate score for each 



application.  The Applicant with the highest aggregate score in 



each dispensing region shall be selected as the region’s 



Dispensing Organization.” 
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5.  McCrory’s timely submitted an application to become the 



DO in the central Florida region, as did a number of others, 



including Knox. 



6.  According to McCrory’s, the scorecards completed by the 



Department’s reviewers for the central region applications reveal 



“clearly erroneously assigned scores, and scores that were 



assigned in an arbitrary and capricious manner.” 



(Petition at 4). 



 7.  According to McCrory’s, “[c]orrection of the clearly 



erroneous scoring errors would result in McCrory’s being the 



highest scoring Applicant in the Central Region, and [the 



Department] would have been required to select McCrory’s as the 



DO for the Central Region.”  (Petition at 4). 



 8.  McCrory’s seeks a formal evidentiary hearing to prove 



its allegations of scoring errors because by doing so, McCrory’s 



contends it would thereby be entitled to be a central region DO 



by legislative decree. 



 9.  The Petition is predicated on section 3, subsection (1) 



of the new law, which provides: 



Notwithstanding s. 381.986(5)(b), Florida 



Statutes, a dispensing organization that 



receives notice from the Department of Health 



that it is approved as a region’s dispensing 



organization, posts a $5 million performance 



bond in compliance with rule 64-4.002(5)(e), 



Florida Administrative Code, meets the 



requirements of and requests cultivation 



authorization pursuant to rule 64-4.005(2), 
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Florida Administrative Code, and expends at 



least $100,000 to fulfill its legal 



obligations as a dispensing organization; or 



any applicant that received the highest 



aggregate score through the department’s 



evaluation process, notwithstanding any prior 



determination by the department that the 



applicant failed to meet the requirements of 



s. 381.986, Florida Statutes, must be granted 



cultivation authorization by the department 



and is approved to operate as a dispensing 



organization for the full term of its 



original approval and all subsequent renewals 



pursuant to s. 381.986, Florida Statutes.  



Any applicant that qualifies under this 



subsection which has not previously been 



approved as a dispensing organization by the 



department must be given approval as a 



dispensing organization by the department 



within 10 days after the effective date of 



this act, and within 10 days after receiving 



such approval must comply with the bond 



requirement in rule 64-4.002(5)(e), Florida 



Administrative Code, and must comply with all 



other applicable requirements of chapter 64-



4, Florida Administrative Code.  (emphasis 



added). 



 



The Petition asserts that McCrory’s would, if allowed to prove 



its allegations of scoring errors, achieve the status described 



in the emphasized language following the semi-colon.
1/
 



 10.  The language McCrory’s seeks to invoke identifies 



attributes of an applicant in a two-part description.  The first 



part of the description is “any applicant that received the 



highest aggregate score through the department’s evaluation 



process.”  The second part of the description is 



“[n]otwithstanding any prior determination by the department that 
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the applicant failed to meet the requirements of s. 381.986, 



Florida Statutes.” 



11.  McCrory’s has not alleged that it was an applicant that 



received the highest aggregate score through the Department’s 



evaluation process, nor has McCrory’s alleged that the Department 



previously determined that McCrory’s failed to meet the 



requirements of section 381.986, Florida Statutes. 



12.  Instead, McCrory’s admits by its allegations that it 



was not the applicant that received the highest aggregate score 



among the central region DO applicants, through the Department’s 



evaluation process.  McCrory’s instead alleges that its 



application did not receive the highest aggregate score because 



of scoring errors characterized as clearly erroneous or arbitrary 



and capricious.  McCrory’s can only allege that correction of the 



scoring errors “would result in McCrory’s being the highest 



scoring Applicant in the central region.”
2/
 



13.  McCrory’s also cannot allege that it meets the second 



part of the two-part description after the semi-colon.  McCrory’s 



acknowledges by its allegations that its application was denied 



because it did not receive the highest aggregate score in the 



central region, not because it did not satisfy one of the 



statutory requirements. 
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CONCLUSIONS OF LAW 



14.  The Division of Administrative Hearings has 



jurisdiction over the subject matter and the parties, pursuant to 



sections 120.569 and 120.57(1), Florida Statutes (2015). 



15.  The Department has moved to dismiss the Petition on the 



grounds that the factual allegations are legally insufficient for 



the relief requested. 



16.  In ruling on the Motion, consideration of factual 



matters has been limited to the four corners of the Petition, and 



the allegations are accepted as true.  See St. Francis Parkside 



Lodge v. Dep’t of Health & Rehab. Servs., 486 So. 2d 32, 34 (Fla. 



1st DCA 1986). 



17.  As an applicant for DO approval in the central region 



whose application was initially denied by the Department, 



McCrory’s was entitled to file a petition for an administrative 



hearing to contest the denial of its application.  However, 



McCrory’s already has pending in McCrory’s I, DOAH Case  



No. 15-7275, its petition for an administrative hearing to 



contest the Department’s denial of its DO application. 



18.  McCrory’s II, the second McCrory’s petition challenging 



the denial of the same DO application, seeks to take advantage of 



a legislative provision for more automatic DO approval than 



through litigation in which McCrory’s will have the opportunity 



to try to prove that the McCrory’s application should have been 
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approved instead of denied.  However, the legislative provision 



that McCrory’s is attempting to invoke does not fit.  It requires 



a two-part status that McCrory’s does not have and cannot claim. 



19.  Taken together, the two-part description of an 



applicant entitled to the legislatively mandated approval 



requires (1) an applicant that received the highest aggregate 



score in the Department’s initial review and scoring process, but 



(2) was determined by the Department to not be entitled to 



approval, despite the applicant’s highest aggregate score, 



because of a failure to meet one or more of the statutory 



requirements.  The two parts of the description are linked 



grammatically, by virtue of the use of “any applicant” in the 



first part and “the applicant” in the second part to refer back 



to an applicant meeting the description in the first part. 



20.  The original 2014 law contemplated approval of five DOs 



by January 1, 2015.  Instead, it was not until well after that 



date before the Department had established the process by which 



the five DOs would be approved (through rulemaking, challenges, 



more rulemaking, and more challenges); then the Department had to 



carry out the application submission and evaluation process; and 



then, once the Department made its decisions, those decisions had 



to be conveyed with the requisite “clear points of entry” to 



allow applicants to challenge the Department’s decisions in de 



novo administrative hearings.  Instead of seeds in the ground in 
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the beginning of 2015, the 2016 Legislature was confronted with 



the prospect of protracted administrative litigation before the 



five regional DOs would be finally approved. 



21.  Considered in this context, the point of section 3, 



subsection (1), of the new law seems clear:  the Legislature 



wanted to accelerate what had become a long, drawn-out process, 



by legislatively approving the applicants selected by the 



Department as the best in each region, and setting them free from 



protracted litigation to go forth and start growing the product.  



The language before the semi-colon gives legislative approval to 



the initially approved applicants that had taken certain steps in 



reliance on that initial approval--Knox, in the central region.  



While generally, under the Department’s rules, the initially 



approved applicant would be the applicant that received the 



highest aggregate score, the language after the semi-colon 



addresses the circumstance in which an applicant that received 



the highest aggregate score did not end up being the initially 



approved applicant, because of a determination by the Department 



that the highest-scoring applicant did not meet statutory 



requirements.  In that instance, the highest-scoring applicant 



would have been disqualified, and the initially approved 



applicant would have been the next-highest scorer. 



22.  The Department asserts that the circumstance addressed 



by the language after the semi-colon applies to one region--the 











 



11 



northeast region--and one applicant--San Felasco Nurseries, Inc. 



(San Felasco).  Indeed, the supplemental authority filed by 



McCrory’s bears out the Department’s contention.  See San Felasco 



Nurseries Inc., et al., v. Dep’t of Health, et al., DOAH Case 



Nos. 15-7268, 15-7274, and 15-7276, Order Granting Dismissal of 



Parties and Amendment of Remaining Petition, May 2, 2016 (filed 



by McCrory’s as supplemental authority).
3/
  The Order, issued by 



Administrative Law Judge Bruce McKibben, recites as undisputed 



background: 



Applications were submitted to the Department 



and, in November 2015, the Department issued 



its decision as to which of the applicants in 



the Northeast region should be approved.  



Based upon its review of the criteria, the 



Department assigned the following aggregate 



scores to those applicants:  San Felasco--



3.9750 points; Chestnut--3.7917 points; and 



Loop’s--3.5708 points.  However, due to the 



Department’s determination that San Felasco’s 



application did not “meet the requirements of 



s. 381.986 [Florida Statutes],” the 



Department initially approved the application 



of Chestnut. 



 



Order at 2.  By operation of section 3, subsection (1) of the new 



law, Judge McKibben determined that Chestnut’s application was 



legislatively approved under the language before the semi-colon, 



and San Felasco’s application was legislatively approved by the 



language after the semi-colon.  Accordingly, Judge McKibben 



dismissed Chestnut’s petition filed to support the Department’s 



initial decision to approve its application, as well as San 
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Felasco’s petition challenging the denial of its application, 



because those two petitioners had become finally approved DOs.  



 23.  Prior to the 2016 legislative session, Judge McKibben 



presided over a hearing brought to contest the Department’s prior 



determination that San Felasco’s application had to be 



disqualified because one of the statutory requirements was not 



met.  In particular, the Department had determined that Daniel 



Banks, identified in San Felasco’s application as a prospective 



manager, had not passed his level 2 background screening.  See  



§ 381.986(5)(b)6., Fla. Stat. (2014) (requiring that a DO 



applicant demonstrate that “all owners and managers have been 



fingerprinted and have successfully passed a level 2 background 



screening pursuant to s. 435.04”). 



 24.  Prior to the passage of the bills that became the new 



law, Judge McKibben issued his Recommended Order in Banks v. 



Department of Health, DOAH Case No. 15-7267 (Fla. DOAH Feb. 26, 



2016), in which he concluded that Daniel Banks did not commit a 



disqualifying event that would cause him to not pass his level 2 



background screening.  Judge McKibben recommended that the 



Department enter a final order determining that Mr. Banks did not 



have a disqualifying event in his level 2 background screening.
4/ 



 25.  A legislature that was aware of the administrative 



proceedings involving DO applications (as may be presumed when 



interpreting statutes, and as is confirmed by reference to the 
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legislative history)
5/
 could have been persuaded by the 



circumstances known at that time that San Felasco’s application 



was wrongly disqualified, as had been determined by Judge 



McKibben.  A legislature aware of Judge McKibben’s Recommended 



Order could well have decided that while crafting law to 



legislatively approve the applicants initially approved by the 



Department, it should also legislatively approve San Felasco on 



the rationale that San Felasco would have been the initially 



approved applicant but for the erroneous disqualification. 



26.  San Felasco meets the two-part description after the 



semi-colon in section 3, subsection (1) of the new law.  It is an 



applicant that received the highest aggregate score through the 



Department’s evaluation process, but instead of being approved, 



was denied because of a prior determination by the Department 



that San Felasco did not meet one of the statutory requirements. 



McCrory’s does not dispute that San Felasco meets both parts of 



the two-part description following the semi-colon. 



27.  On the face of the Petition, however, McCrory’s has 



demonstrated that it was not (and could not allege that it was) 



the applicant that received the highest aggregate score through 



the Department’s evaluation process.  And McCrory’s was not, and 



cannot allege that it was, the applicant that received the 



highest aggregate score in the central region, but that was 
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denied because of a prior Department determination that McCrory’s 



failed to satisfy the statutory requirements. 



28.  McCrory’s argues that it would be unreasonable to 



interpret “received the highest aggregate score” literally to 



require that the applicant invoking this provision be one that 



actually came out of the Department’s evaluation process having 



received the highest aggregate score.  McCrory’s also argues that 



it would be unreasonable to interpret the second part of the two-



part test as actually requiring a prior determination by the 



Department that the statutory requirements were not satisfied.  



But that is what the two-part description says.  While McCrory’s 



may wish the legislation had said something different, it is 



hardly unreasonable to conclude that the law means exactly what 



it says. 



29.  McCrory’s argues that an applicant can satisfy the 



first part of the test--that it “received the highest aggregate 



score through the Department’s evaluation process”--if the 



applicant alleges, and subsequently proves in an administrative 



hearing, that scoring errors were made by the Department’s 



evaluators, and if those errors are corrected, then the applicant 



will become the applicant with the highest aggregate score.  Such 



a reading of the statute not only distorts the language used by 



the Legislature, but it eviscerates any distinction between the 



clause conferring legislative approval on any applicant meeting 
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the two-part description that McCrory’s seeks to invoke, and the 



alternative option in subsection (2), which McCrory’s calls the 



“litigation option.” 



30.  While section 3, subsection (1) provides for 



legislative approval of the initially approved applicants, plus 



any San-Felasco-like applicants that received the highest 



aggregate score but were disqualified, section 3, subsection (2) 



of the new law keeps alive the “litigation option” for denied 



applicants who have not yet had their hearings.  Section 3, 



subsection (2) affords an avenue for a denied applicant to become 



an approved DO by proving that the applicant “was entitled” to be 



a DO under the statute and applicable rules.  The whole point of 



the clause conferring legislative approval is that those 



qualifying under subsection (1) do not have to go the litigation 



route to prove that they should have received the highest 



aggregate score and would have received the highest aggregate 



score but for scoring errors. 



31.  McCrory’s contends that its allegations of scoring 



errors are different, somehow.  The undersigned understands the 



McCrory’s argument to highlight how close its aggregate score was 



to the highest aggregate score achieved by Knox, and that in its 



view, the scoring errors that would make all the difference are 



very clearly erroneous and highly arbitrary and capricious.  



These are distinctions of degree that make no difference to the 
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viability of the McCrory’s II claim.  No matter how egregious 



McCrory’s claims the scoring errors were, no matter how minute 



the correction that McCrory’s contends it can prove should be 



made for it to leapfrog over Knox and become the highest 



aggregate scorer, the remedy available to McCrory’s is the 



litigation option, not the automatic legislative approval option.  



The Petition’s allegations that the Department’s initial decision 



to deny McCrory’s application was erroneous, arbitrary, 



capricious, and/or unreasonable, for reasons large or small, and 



that a proper evaluation of McCrory’s application will result in 



a determination that its application was the one that should have 



been approved, are viable allegations to pursue the litigation 



option, but they are not viable to invoke automatic DO approval 



under subsection (1). 



32.  The so-called litigation option, in section 3, 



subsection (2) of the new law, provides in pertinent part: 



If an organization that does not meet the 



criteria of subsection (1) receives a final 



determination from the Division of 



Administrative Hearings, the Department of 



Health, or a court of competent jurisdiction 



that it was entitled to be a dispensing 



organization under s. 381.986, Florida 



Statutes, and applicable rules, such 



organization and an organization that meets 



the criteria of subsection (1) shall both be 



dispensing organizations in the same region. 



 



 33.  McCrory’s has availed itself of the litigation option, 



which is pending as McCrory’s I.  That proceeding is the one in 
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which McCrory’s has the opportunity to prove that it was entitled 



to be the central region’s DO instead of Knox, because its 



application was the best for the region, not Knox’s as the 



Department determined through its evaluation process. 



34.  Finally, McCrory’s argues that DOAH should avoid an 



unconstitutional interpretation of the law.  McCrory’s argues 



that if the Department is correct that the portion of subsection 



(1) invoked by McCrory’s applies to one applicant and one 



applicant only--San Felasco--then it would be an unconstitutional 



special law. 



35.  It is unnecessary to determine whether San Felasco is 



the only applicant that meets both parts of the two-part 



description following the semi-colon in subsection (1).  It is 



only necessary to conclude that McCrory’s does not, and cannot, 



meet either part of the two-part description it seeks to invoke 



in an effort to avail itself of automatic DO approval by 



legislative decree.  That San Felasco does meet the two-part test 



as interpreted in accordance with its clear terms lends credence 



to the interpretation as a reasonable one.  The McCrory’s 



suggestion that the literal interpretation of this provision may 



prove to mean that the provision would not withstand 



constitutional scrutiny may be so, or may not be so, but in 



either event cannot transform the language chosen by the 



Legislature into different language that would fit McCrory’s.  











 



18 



DOAH is neither a court nor the Legislature; just as DOAH lacks 



the authority to address the constitutional question McCrory’s 



injects, so too DOAH lacks the authority to rewrite legislation.     



36.  Accepting the factual allegations in the Petition as 



true, McCrory’s is not entitled to the automatic DO approval it 



seeks in this proceeding, and the Petition should be dismissed. 



37.  Since it conclusively appears from the face of the 



Petition that the legal insufficiency of McCrory’s claim cannot 



be cured, the dismissal should be with prejudice.  See  



§ 120.569(2)(c), Fla. Stat. (“Dismissal of a petition shall, at 



least once, be without prejudice to petitioner’s filing a timely 



amended petition curing the defect, unless it conclusively 



appears from the face of the petition that the defect cannot be 



cured.”). 



RECOMMENDATION 



Based on the foregoing Findings of Fact and Conclusions of 



Law, it is RECOMMENDED that the Department of Health enter a 



final order dismissing the Petition for Formal Administrative 



Proceedings filed by Petitioner McCrory’s Sunny Hill Nurseries, 



LLC, with prejudice. 
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DONE AND ENTERED this 3rd day of June, 2016, in Tallahassee, 



Leon County, Florida. 



S                                   



ELIZABETH W. MCARTHUR 



Administrative Law Judge 



Division of Administrative Hearings 



The DeSoto Building 



1230 Apalachee Parkway 



Tallahassee, Florida  32399-3060 



(850) 488-9675 



Fax Filing (850) 921-6847 



www.doah.state.fl.us 



 



Filed with the Clerk of the 



Division of Administrative Hearings 



this 3rd day of June, 2016. 



 



 



ENDNOTES 



 
1/
  McCrory’s does not contend that it is entitled to legislative 



approval as a DO approved by the Department, as described in the 



language preceding the semi-colon in subsection (1).  In its 



response opposing the Motion, McCrory’s acknowledges that the 



language preceding the semi-colon applies to Knox, which is the 



central region DO applicant that was initially approved by the 



Department, and now finally approved by legislative decree by 



virtue of the language before the semi-colon in subsection (1). 



  
2/
  Instead, as McCrory’s concedes in its response in opposition 



to the Motion, “The scoring error resulted in the Department 



erroneously awarding the highest score to Knox.”  Thus, the only 



applicant that received the highest aggregate score through the 



Department’s evaluation process is Knox. 



 
3/
  The Order filed by McCrory’s as supplemental authority was 



subsequently amended, but only to clarify that jurisdiction was 



being relinquished to the Department on those petitions for which 



there was no longer a factual dispute for determination.  See 



Amended Order Granting Dismissal of Parties, Relinquishing 



Jurisdiction, and Amendment of Remaining Petition, May 10, 2016. 
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4/
  By Final Order rendered May 2, 2016, after the new law was 



already in effect, the Department “invalidated and voided” its 



prior determination that Daniel Banks failed his level 2 



background screening--the determination that caused San Felasco’s 



application to be disqualified.  The Department resolved the 



issue by different means than in the Recommended Order, by 



concluding that Mr. Banks was not a manager required to undergo 



background screening, but the result is the same:  the 



Department’s prior determination that San Felasco’s application 



was disqualified no longer stands. 



 
5/
  It is not necessary to rely on legislative history to 



interpret section 3, subsection (1) of the new law, because the 



language, at least insofar as relevant to resolving the issue 



presented in this case, is clear.  The point made here is that 



the plain meaning makes sense when considered in context of the 



sequence of events since the original law was adopted.  



Nonetheless, if it were necessary to resort to legislative 



history, which has been filed in the consolidated cases including 



McCrory’s I, and which has, until now, also included McCrory’s 



II, the legislative history would further buttress the plain 



meaning of the new law as described herein. 
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 



 



All parties have the right to submit written exceptions within 



15 days from the date of this Recommended Order.  Any exceptions 



to this Recommended Order should be filed with the agency that 



will issue the Final Order in this case. 
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STATE OF FLORIDA 
DEPARTMENT OF HEALTH 416 JU~J 2 7 P'' I . c) It jJ 1 • '.) 



MCCRORY'S SUNNY HILL NURSERY, 
LLC, 



Petitioner, 



vs. 



DEPARTMENT OF HEALTH, 



Respondent. ____________________________; 



FINAL ORDER 



DOH Case No. 2016-0091 
DOAH Case No. 16-1934 



THIS MATTER is before the Department of Health for consideration of a 



Recommended Order and entry of a Final Order. On June 3, 2016, Administrative Law 



Judge Elizabeth McArthur issued a Recommended Order in this case which 



recommended that the Department of Health enter a Final Order dismissing the 



Petition for Formal Administrative Proceedings filed by Petitioner McCrory's Sunny Hill 



Nurseries, LLC, with prejudice. The Recommended Order is adopted and incorporated 



by reference as Exhibit A. 



In addition, the Recommended Order advised both parties that they may file 



exceptions to the findings of fact and/ or conclusions of law contained in the 



Recommended Order with the Department of Health, Agency Clerk, within fifteen (15) 



days of the filing of the Recommended Order. Neither party timely filed exceptions. 











Based on the foregoing, it is ORDERED: 



The Petition for Formal Administrative Proceedings filed by Petitioner McCrory's 



Sunny Hill, LLC, is dismissed with prejudice. This proceeding is closed. 



DONE AND ORDERED this 



County, Florida. 



Copies furnished to: 



David C. Ashburn, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 



William Robert Vezina, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



Megan Reynolds, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



2 



day of June, 2016, in Tallahassee, Leon 



By: --"=--=.L-~~~~~~~~~ 
Alexis Lambert 
Chief of Staff 



Lorence Jon Bielby, Esquire 
Greenberg Traurig, P.A. 
101 East College Avenue 
Post Office Drawer 1838 
Tallahassee, Florida 32301 



Eduardo S. Lombard, Esquire 
Vezina, Lawrence and Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 



Elizabeth W. McArthur 
Administrative Law Judge 
Division of Admin. Hearings 
The DeSoto Building 
1230 Apalachee Parkway 
Tallahassee, Florida 32399-3060 











CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that a true and correct copy of the foregoing Order has been 



sent by electronic mail and regular U.S. mail and/or by inter-office mail to each of the 



above-named persons this ~?µ..day of June 2016. 



Agency Clerk 
Department of Health 
4052 Bald Cypress Way, BIN A-02 
Tallahassee, Florida 32399-1703 



NOTICE OF RIGHT TO JUDICIAL REVIEW 



A PARTY ADVERSELY AFFECTED BY THIS ORDER IS ENTITLED TO 
JUDICIAL REVIEW PURSUANT TO SECTION 120.68, FLORIDA STATUTES. 
REVIEW PROCEEDINGS ARE GOVERNED BY THE FLORIDA RULES OF 
APPELLATE PROCEDURE. A REVIEW PROCEEDING IS INITIATED BY 
FILING A NOTICE OF APPEAL WITH THE CLERK OF THE DEPARTMENT 
OF HEALTH AND A COPY ACCOMPANIED BY THE FILING FEE WITH THE 
DISTRICT COURT OF APPEAL IN THE APPELLATE DISTRICT WHERE THE 
PARTY RESIDES OR IN THE FIRST DISTRICT COURT OF APPEAL. THE 
NOTICE OF APPEAL MUST BE FILED WITHIN 30 DAYS OF THE FILING 
DATE OF THIS ORDER. 
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STATE OF FLORIDA 
DNISION OF ADMINISTRATNE HEARINGS 



ALPHA FOLIAGE, INC. 



Petitioner, 



vs. 



DEPARTMENT OF HEALTH, 



Respondent, 



and 



GEORGE HACKNEY, INC., 
d/b/a HACKNEY NURSERY, 



Intervenor. 



--------------------~/ 



Case No. 15-7279 



STIPULATION OF VOLUNTARY DISMISSAL WITH PREJUDICE 



Petitioner Alpha Foliage, Inc., files the following Stipulated Dismissal with Prejudice and 



says: 



The parties to this proceeding have agreed that Petitioner's Petition is hereby dismissed 



with prejudice, with each party bearing its own fees and costs. 



RESPECTFULLY SUBMITTED thi~ day of March, 2016. 
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lA S. TUNNICLIFF (FB 
Cvnthia@penningtonlaw .com 
BRIAN A. NEWMAN (FBN 004758) 
Brian@penningtonlaw.com 
PENNINGTON, P .A. 
215 South Momoe Street, 2nd Floor 
Tallahassee, Florida 32301 
Telephone: (850) 222-3533 
Facsimile: (850) 222-2126 



Attorneys for Petitioner, Alpha Foliage, Inc. 
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CERTIFICATE OF SERVICE 



I certify that a true copy of the foregoing was furnished on this Jd. day of Marc~ 2016 
by electronic mail to: 



Eduardo S. Lombard 
W. Robert Vezina III 
Megan S. Reynolds 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park A venue 
Tallahassee, FL 32301 
elombard@vlplaw.com 
rvezina@vlplaw.com 
mreynolds@vlplaw.com 
Attorneys for Department of Health 
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David K. Miller 
M. Stephen Turner 
Broad and Cassel 
215 S. Monroe Street, Suite 400 
Tallahassee, FL 32301 
dmiller@broadandcassel.com 
stumer@broadandcassel.com 



Attorneys for George Hackney, Inc. d/b!a 
Hackney Nursery 
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BAYWOOD NURSERIES CO., INC., 



 



     Petitioner, 



 



vs. 



 



DEPARTMENT OF HEALTH, 



 



     Respondent. 



_______________________________/ 



 



 



 



 



Case No. 15-1694RP 



 



 



FINAL ORDER 



Pursuant to notice, a formal administrative hearing was 



held in this case on April 23 and 24, 2015, in Tallahassee, 



Florida, before W. David Watkins, Administrative Law Judge of 



the Division of Administrative Hearings.  



APPEARANCES 



For Petitioner Baywood Nurseries Co., Inc.: 



 



 Charles Moure, Esquire 



 Hilary Keeling, Esquire 



 Harris Moure, PLLC 



 600 Stewart Street, Suite 1200 



 Seattle, Washington  98101 



 



For Respondent Department of Health: 



 



 W. Robert Vezina, Esquire 



 Eduardo S. Lombard, Esquire 



 Megan S. Reynolds, Esquire 



 Vezina, Lawrence and Piscitelli, P.A. 



 413 East Park Avenue 



 Tallahassee, Florida  32301 
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STATEMENT OF THE ISSUES 



This is a rule challenge brought pursuant to section 



120.56, Florida Statutes,
1/
 to the Proposed Rules of the 



Department of Health (“Department” or “DOH”) 64-4.001, 64-4.002, 



64-4.004, and 64-4.005 (the “Proposed Rules”).  The main issue 



in this case is whether the Proposed Rules are an invalid 



exercise of delegated legislative authority in that the Proposed 



Rules enlarge, modify, or contravene the specific provisions of 



law implemented, section 381.986, Florida Statutes; are vague; 



and/or are arbitrary and capricious.  Petitioner also argues 



that the Proposed Rules impose regulatory costs that could be 



addressed by the adoption of a less costly alternative.  



Finally, Petitioner asserts that the Department materially 



failed to follow the applicable rulemaking procedures and 



requirements in its promulgation of the Proposed Rules. 



PRELIMINARY STATEMENT 



On March 24, 2015, Petitioner Baywood Nurseries Co., Inc. 



(Baywood), and former Petitioner Master Growers, P.A., 



challenged proposed rules 64-4.001, 64-4.002, 64-4.004, 64-



4.005, and 64-4.009.  On the Department’s motion, Master Growers 



was dismissed for lack of standing prior to the final hearing.
2/
  



As noticed, the final hearing was held on April 23 and 24, 



2015, in Tallahassee, Florida.  At the hearing, Joint Exhibits 1 



through 5 were admitted into evidence.  Baywood’s Exhibits 1 
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through 4, 9, 10, 12, 15, 16, 18, 20, 22 through 24, 27, 29, 31, 



33, 34, 38, and 41 through 48 were admitted without objection by 



the Department.  Baywood’s Exhibits 11, 13, 14, 19, 25, 26, 28, 



30, and 49 were received over the Department’s objections.  The 



Department’s Exhibits 1, 2, and 9 were admitted.  Upon the 



Department’s motion, the undersigned took official recognition 



of Florida Administrative Register Notice 15928969, a “Notice of 



Withdrawal,” withdrawing proposed rule 64-4.003. 



Baywood called Raymond W. Hogshead, Baywood’s president and 



corporate representative; Heather Zabinofsky, Master Growers’ 



chief executive officer; and Patricia Nelson, Director of the 



Department’s Office of Compassionate Use.  After Baywood rested 



its case, the Department moved ore tenus for dismissal for lack 



of jurisdiction, asserting that Baywood lacked standing to 



challenge the proposed rules.  The undersigned reserved ruling 



on the motion and gave the parties the opportunity to brief the 



issue.  Having reviewed the briefs submitted by the parties on 



the issue of standing, the Department’s motion is denied for the 



reasons set forth herein.  



At the outset of the hearing the Department also renewed 



prior motions for summary partial final order.  The motion as to 



the Revised Statement of Estimated Regulatory Costs (SERC) was 



granted based on lack of evidence in the record to support the 



relief requested.  The motion directed at the negotiated 
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rulemaking process was denied, and ruling was reserved on the 



motions directed to the certified financials and bond 



requirements portions of the petition.  The Department also 



moved for dismissal on the grounds that Baywood had not met its 



initial burden under section 120.56.  The undersigned reserved 



ruling, and again, the issues raised in the motion are addressed 



and disposed of herein. 



Baywood then withdrew its challenge to proposed rule 64-



4.009.  The Department recalled Ms. Nelson to testify; and also 



called Jeffrey Barbacci, a certified public accountant who is 



the director of Thomas Howell Ferguson P.A.’s assurance services 



department and an expert witness for the Department; and Pedro 



M. Freyre, Costa Farms, LLC’s vice president of the foliage 



division.  The Department offered the testimony of Mr. Hogshead, 



Baywood’s corporate representative, by deposition transcript, 



which was admitted as Department’s Exhibit 2. 



A Joint Pre-Hearing Stipulation of the parties was filed 



prior to the final hearing, stipulating to certain facts which 



are admitted and issues of law on which there is agreement.  To 



the extent they are relevant those admitted facts and issues of 



law have been incorporated herein.  



The four-volume Transcript of the final hearing was 



prepared and filed with DOAH on April 27, 2015.  Thereafter, the 
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parties timely submitted Proposed Final Orders, which have been 



carefully considered in the preparation of this Final Order. 



. . . 



 



“Life is always a rich and steady time when 



you are waiting for something to happen or 



to hatch.” 



 



― E.B. White, Charlotte’s Web 



 



. . . 



 



FINDINGS OF FACT 



I.  The Parties 



1.  The Department is an agency of the State of Florida 



charged with administering and enforcing laws relating to the 



general health of the people of the state.  § 381.0011(2), 



Fla. Stat.  As part of this duty, the Department is charged with 



implementing the Compassionate Medical Cannabis Act of 2014 



(Act).  See § 381.986, Fla. Stat. 



2.  Baywood is a nursery located in Apopka, Florida, that 



grows and sells tropical and subtropical, non-cannabis foliage.  



Baywood has operated as a registered nursery in Florida for more 



than 30 consecutive years.  Baywood is operated by Mr. Hogshead, 



a nurseryman as defined in section 581.011, Florida Statutes.  



Baywood intends to submit an application for approval as a 



medical cannabis dispensing organization under the Act and rules 



promulgated thereunder. 
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3.  Baywood filed its rule challenge petition (Petition) on 



March 24, 2015.  At the time it filed the Petition, Baywood held 



a Certificate of Nursery Registration from the Florida 



Department of Agriculture and Consumer Services (DACS) pursuant 



to section 581.131, issued for the cultivation of 10,001 to 



25,000 plants.  However, on April 10, 2015, DACS issued Baywood 



a Certificate of Nursery Registration to cultivate more than 



400,000 plants. 



II.  Background 



4.  In 2014, the Florida Legislature passed Senate Bill 



1030, titled the “Compassionate Medical Cannabis Act of 2014.”  



See chapter 2014-157, Laws of Florida (pertinent portions 



codified as section 381.986, Florida Statutes).  The Act 



provides for the regulation and use of low-THC cannabis to 



provide relief for certain patients with debilitating diseases, 



when ordered by a Florida physician.  The Act authorizes 



licensed physicians to order low-THC cannabis, or “Derivative 



Product,” for qualified patients under specified conditions, 



primarily those suffering from cancer or other conditions that 



produce severe and persistent seizures and muscle spasms. 



5.  The Department has the majority of the responsibility 



for implementing the Act.  The Act requires the Department to 



establish an Office of Compassionate Use and a compassionate use 



registry and to authorize the establishment of five dispensing 
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organizations to cultivate, process, and dispense Derivative 



Product to qualified Florida patients.  See §§ 381.986(1)(a) -



(5), Fla. Stat. 



6.  The Act and the proposed rules are unique in that the 



cultivation, processing, and dispensing of cannabis have never 



been legal in Florida and, except to the extent five dispensing 



organizations are licensed to do so with Derivative Product, 



will remain illegal.  § 381.986, Fla. Stat. 



7.  The proposed rules establish a regulatory framework 



implementing the Act by, among other things, creating dispensing 



organization application, approval, and authorization 



procedures.  Proposed rule 64-4.001 provides definitions for 



certain words and phrases pertinent to the Act’s implementation, 



including “Applicant,” “Approval,” “Certified Financials,” 



“Derivative Product,” “Dispensing Organization,” and “Financial 



Statements.”  Proposed rule 64-4.002 delineates the requirements 



for the dispensing organization application process, including 



the application fee, how an applicant may demonstrate that it 



best meets the statutory criteria to become a dispensing 



organization, the application itself and application scoring 



form (or scorecard), and a sample performance bond form.  



Proposed rule 64-4.004 sets forth the circumstances under which 



dispensing organization approval will be revoked.  Proposed rule 
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64-4.005 details dispensing organization authorization and 



facility inspection procedures. 



III.  The Rule Development Process 



8.  The Proposed Rules are the Department’s second attempt 



to adopt rules implementing the Act.  The first set of proposed 



rules (the Prior Rules) was challenged and invalidated in Costa 



Farms, LLC v. Department of Health, DOAH Case No. 14-4296RP 



(Fla. DOAH Nov. 14, 2014) (the Prior Final Order). 



9.  The Department began developing the Proposed Rules 



through a public rule development workshop held on December 30, 



2014.  The workshop was attended by approximately 110 people, 



many of whom offered comments to be considered by the Department 



in drafting the rules. 



10.  Due to the complexity of the rules to be developed, 



and the strong opposition anticipated, the Department decided to 



use a negotiated rulemaking process to develop the Proposed 



Rules.  The Department also considered and concluded that a 



balanced negotiated rulemaking committee would help the 



Department develop mutually acceptable Proposed Rules, because 



committee members with competing interests could “hash things 



out.” 



11.  On January 5, 2015, the Department announced that it 



would select a negotiated rulemaking committee composed of 



persons representing the following groups:  
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• a nursery that meets the criteria in 



section 381.986(5)(b)1.;  



 



• a qualified patient or patient 



representative;  



 



• a testing laboratory;  



 



• a member of the Florida Bar experienced in 



administrative law;  



 



• an individual with demonstrated experience 



in sound agricultural practices and 



necessary regulation;  



 



• a physician authorized to order low-THC 



cannabis products for qualified patients;  



 



• an individual with demonstrated experience 



establishing or navigating regulatory 



structures for cannabis in other 



jurisdictions; and  



 



• Department representatives. 



12.  Through the notice, the Department also invited 



persons who believed their interests were not adequately 



represented by the above groups to apply to participate.  The 



Department received approximately 10 requests from nurseries to 



participate in the committee — none of which came from Baywood. 



13.  The Department selected committee members that it 



believed were well informed in their fields and well equipped to 



bring perspectives for all of the stakeholder groups.  The 



committee included:  (1) a qualified grower (one of whom was a 



certified public accountant) from each of the five dispensing 



regions; (2) a patient’s parent who worked to get the Act passed 
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to help her daughter; (3) a testing laboratory representative 



with experience with the testing the committee would be 



discussing; (4) a physician authorized to order low-THC cannabis 



products for qualified patients and who had experience in 



horticulture and cannabis education; (5) two Florida attorneys 



certified by the Florida Bar as experts in federal and state 



administrative law who had vast experience with rule challenges; 



and (6) two persons who had significant experience growing 



regulated cannabis legally in jurisdictions where that activity 



is permissible and had significant knowledge of cannabis-growing 



conditions. 



14.  The nurseries represented on the committee varied in 



size, ranging from the largest nursery in Florida to at least 



one nursery smaller than Baywood.  The composition of the 



committee was balanced:  its members held and represented 



different interests and were not all “of the same mind.” 



15.  The negotiated rulemaking sessions were held on 



February 4 and 5, 2015, and lasted for approximately 26 total 



hours.  Committee members were provided with a binder containing 



the public comments received to date, the statute, and the Prior 



Final Order.  The sessions were mediated by a professional 



mediator, who ensured that the group addressed each viewpoint or 



concern expressed by any committee member.  The committee went 



rule by rule, provision by provision, and discussed each 
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paragraph of each rule.  Input that ultimately was incorporated 



into the proposed rules was given by each member — ranging from 



the growers from all five dispensing regions, to members with 



experience growing the pertinent cannabis strains, to the 



administrative law attorneys.   



16.  The proposed rules published on February 6, 2015, and 



challenged in this proceeding, are the product of the negotiated 



rulemaking sessions, as guided by the public rule development 



workshop, the public comments, the Department’s research, the 



Act, and the Prior Final Order.  No stakeholder group 



represented by any committee member, the Department included, 



got everything it wanted in the proposed rules — which 



underscores that the committee was balanced, that the negotiated 



rulemaking process worked properly, and that the developed rules 



reflect the interests of all represented groups. 



IV.  Baywood’s Objections to the Proposed Rules 



17.  Baywood challenges proposed rules 64-4.001, 64-4.002, 



64-4.004, and 64-4.005.  Specifically, Baywood takes issue with 



certain definitions being omitted (rule 64-4.001); the 



requirement that applicants submit a $60,063 nonrefundable 



application fee and certified financials with their applications 



(rule 64-4.002); the requirement of a $5 million performance 



bond (rule 64-4.002); the application evaluation and scoring 



process (rule 64-4.002); dispensing organization license denial 
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and revocation procedures (rule 64-4.004); and dispensing 



organization facility inspection procedures (rule 64-4.005). 



A.  Definitions 



18.  Baywood contends that the proposed rules are defective 



in that although the terms “operator,” “contractual agent,” and 



“inspection” are used in the proposed rules, none of those terms 



is defined therein.  However, at hearing, Baywood presented no 



evidence as to why these particular terms should have been 



defined. 



19.  The definitions listed in the Proposed Rules were 



developed in the negotiated rulemaking process, and the five 



grower representatives believed that the definitions were 



adequate for their representative groups to understand and know 



how to comply with the rules.  At no time during the rulemaking 



process did any interested party express concern as to the 



meaning of the terms Baywood maintains require definition. 



Further, the Department’s position, which the undersigned agrees 



is reasonable, is that not every word used in a rule requires a 



corresponding definition, particularly words that are commonly 



understood as plain English such as the terms Baywood contends 



should be defined. 



B.  The Application Fee 



20.  The Legislature expressly required the Department to 



impose an application fee that is sufficient to cover the costs 











13 



 



of administering the Act.  § 381.986(5)(b), Fla. Stat.  Proposed 



rule 64-4.002(1) requires applicants to submit a $60,063 initial 



application fee. 



21.  Baywood contends that the $60,063 fee should be 



refundable, is excessive, and is based on an estimated number of 



applicants that is inaccurate. 



22.  The committee determined the application fee by 



dividing the total cost to the Department of administering the 



Act by the anticipated number of applicants for a dispensing 



organization (D.O.) approval.  The committee estimated that 15 



nurseries would apply for D.O. approval. 



23.  Baywood asserts that the fee should be based on 99 



applicants rather than the Department’s estimated 15, based upon 



a document generated by the Department of Agriculture and 



Consumer Services (DACS).  However, the document Baywood relies 



upon includes the caveat that the “information is based on 



[DACS]’s best available records and was prepared in response to 



media inquiries and public records requests.  The inclusion of a 



nursery on this list is NOT a determination of eligibility for 



licensure as a medical marijuana dispensary pursuant to section 



381.986, Florida Statutes.”
3/
 



24.  There is no evidence in this record that all, or even 



a significant portion, of the nurseries appearing on the DACS 



list are expected to apply to become D.O.’s.  There was no 
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evidence introduced by Baywood substantiating its allegation 



that a significant number of those listed nurseries have a 



desire or the wherewithal to apply for approval as a D.O. 



25.  The application fee was derived from the Revised SERC.  



The Department calculated the application fee by determining the 



estimated costs of implementing section 381.986 and dividing 



that number by the estimated number of D.O. applicants.  In the 



Revised SERC, the Department stated that the expected regulatory 



cost imposed by the Proposed Rules was $900,945. 



26.  The Revised SERC also set forth the estimated number 



of applicants, which was derived by consensus of the negotiated 



rulemaking committee.  The Department asked for input from the 



grower members from the five dispensing regions, who were 



familiar with the nurseries in their region — which they compete 



with on a daily basis.  The committee discussed the grower 



members’ knowledge of the nurseries that exist in their region 



(including competitors), the likely requirements for approval as 



a D.O., the risks associated with underestimating the number of 



applicants, and section 381.986(5)(b)1.’s requirements, and 



determined a reasoned and credible estimate of how many 



qualified nurseries would apply to become D.O.’s. 



27.  If the Department overestimates the number of 



applicants — say, by assuming that a significant portion of 



those nurseries appearing on the DACS list will apply — the 
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application fees could be insufficient to cover the Department’s 



costs of administering the Act, in violation of the 



Legislature’s imperative.  § 381.986(5)(b), Fla. Stat.  For 



example, if the Department used a 30-applicant estimate, the fee 



would be approximately $30,500 ($900,945 divided by 30); if only 



15 nurseries applied, as estimated by the Department, the 



Department would recover only $457,500 — less than one-half of 



the expected costs of administering the Act and therefore less 



than one-half the sum the Act mandates the Department recover 



from the application fees.  On the other hand, if the Department 



underestimates the number of applicants and captures more than 



its costs of administering the Act, the Department would still 



be in compliance with the statutory mandate.
4/
 



C.  Certified Financials 



28.  A D.O. applicant must be able to demonstrate the 



financial ability to maintain operations for the duration of the 



2-year approval cycle, including the provision of certified 



financials to the Department, under the express terms of the 



Act.  An approved applicant must post a $5 million performance 



bond.  § 381.986(5)(b)(5), Fla. Stat.  



29.  Proposed rule 64-4.001(6) defines “Certified 



Financials” as “[f]inancial statements that have been audited in 



accordance with Generally Accepted Auditing Standards (GAAS) by 
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a Certified Public Accountant, licensed pursuant to Chapter 473, 



F.S.” 



30.  Proposed rule 64-4.002(2)(f)(1) requires that an 



applicant for a D.O. approval provide to the Department, as part 



of its completed application form, proof of “[t]he financial 



ability to maintain operations for the duration of the 2-year 



approval cycle, including the provision of Certified Financials 



to the department,” including “Certified Financials issued 



within the immediately preceding 12 months.” 



31.  Baywood contends that rule 64-4.002(2)(f)’s 



requirement that an applicant submit as part of its application 



certified financials issued within the immediately preceding 12 



months is contrary to the Act, contrary to industry standard, 



and financially burdensome to applicants.  Baywood contends that 



the Act instead requires certified financials to be submitted by 



a nursery only after the nursery is selected to be a dispensing 



organization.  



32.  The Department, on the other hand, interprets the Act 



as requiring certified financials to be submitted with the 



application, as part of the submittal package offered to 



demonstrate the applicant’s financial ability to maintain 



operations for the duration of the 2-year D.O. approval cycle.  



The Department consulted with Deborah Curry, President-CEO of 



the Florida Institute of Certified Public Accountants, and was 
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guided by the Prior Final Order when developing the certified 



financials portions of the rules. 



33.  The Department’s interpretation of the Act as 



requiring certified financials to be submitted with the 



application is consistent with the testimony of expert Jeff 



Barbacci, a Florida-licensed certified public accountant who 



routinely works with certified financials, also known as 



“audited financial statements.” 



34.  In layman’s terms, “financial statements” are an 



accounting summary of the activity a business uses to create 



revenue (income statement); the expenses the business incurs 



(cash flow statement); a balance sheet, which is the cumulative 



results of that activity since the business’s inception; and 



notes that help better explain the activities.  “Certified 



financials” are financial statements that include a certified 



public accountant’s opinion whether the financial statements are 



fairly presented in all material respects in accordance with 



generally accepted accounting principles.  Proposed rule 64-



4.001 defines both the terms “financial statements” and 



“certified financials.”  The “financial statements” definition 



mirrors the definition used by the Florida Department of 



Business and Professional Regulation, Board of Accountancy, an 



industry standard definition.  The “certified financials” 
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definition is also an industry standard definition routinely 



used and understood in the field of public accounting. 



35.  According to the credible testimony of Mr. Barbacci, 



certified financials can be a forward-looking tool for assessing 



financial strength, as contingent liabilities are considered.  



And there is a presumption with certified financials that the 



business under scrutiny has the ability to continue as a viable 



entity for at least 12 months after issuance of the auditor’s 



report.  Notably, according to Mr. Barbacci, the type of 



business being evaluated is immaterial for the purposes of a 



certified financial analysis. 



36.  Significantly, because an industry standard is 



applied, one set of certified financials is comparable to 



another set.  That industry standard is the “generally accepted 



auditing standards” prescribed by the American Institute of 



Certified Public Accountants, and delineates what evidence an 



auditor must examine in developing an opinion.  



37.  Proposed rule 64-4.002(2)(f)’s requirement of 



certified financials for the preceding 12 months comports with 



the Act and allows the Department to evaluate applicants on a 



one-to-one, standardized basis.  From certified financials, the 



Department can determine whether an applicant is a financially 



unstable business, or is financially strong based on the 
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applicant’s available cash, liquidities relative to liabilities, 



positive or negative capital, and debt. 



38.  Mr. Barbacci’s credible, expert opinion was that the 



Act’s requirement that an applicant demonstrate the “financial 



ability to maintain operations for the duration of the 2-year 



approval cycle” means the Legislature is requiring applicants to 



provide a package of information that indicates the ability to 



maintain operations, and part of that package is certified 



financials that provide a historical view.  He further opined 



that the 13 other items required by rule 64-4.002(2)(f) (such as 



the applicant’s projected two-year budget) work in concert with 



certified financials to help the Department evaluate the 



applicant’s financial position and thus ability to perform under 



the Act.  For example, the certified financials help the 



Department determine whether the applicant has the ability to 



make its projected budget possible. 



39.  Baywood contends that in order to attain certified 



financials, there must be a starting inventory and an ending 



inventory, and where it is not a common industry standard to 



maintain such inventories from the outset of business, it is 



nearly impossible for an applicant to go back in time for 12 



months to speculate regarding the same. 



40.  Baywood’s contention that it is not industry standard 



practice to maintain starting and ending inventories was 
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credibly refuted by the testimony of committee member Pedro 



Freyre, whose role as vice president of foliage at Costa Farms, 



LLC, involves overseeing inventory tracking.  Mr. Freyre holds 



an MBA Degree from Dartmouth College.  He testified that Costa 



Farms tracks all its plants as a matter of course and has done 



so for many years.  In fact, at any given moment, Costa Farms 



can determine how many plants it has in a given location at any 



given facility, notwithstanding the constant fluctuations of 



inventory. 



41.  Baywood also asserts that the cost to acquire 



certified financials as required by the proposed rule is 



approximately $125,000.00 per year, an overly burdensome 



requirement for applicants.  Mr. Freyre also refuted this 



contention, testifying that the cost of obtaining certified 



financials ranges from $10,000 for a small nursery such as 



Baywood, to upwards of $80,000 for Costa Farms, which is the 



largest nursery in Florida.  Costa Farms, Mr. Freyre testified, 



has for decades had certified financials prepared annually as 



part of its regular business operations, and Mr. Freyre is aware 



of several “small” nurseries that do the same. 



42.  The issue of whether the certified financials should 



be required at the time of application was considered at length 



by the negotiated rulemaking committee.  The committee 



determined that the certified financials would enable an 
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historical analysis of the applicant’s financial operations, and 



would serve as a necessary “gating constraint,” as an 



applicant’s ability to start and continue operation as a D.O. is 



predicated and contingent on the company’s financial ability to 



perform under the Act. 



D.  Terms and Conditions of the Performance Bond 



43.  The Act mandates that D.O. applicants, upon their 



approval, secure a $5 million performance bond.  



§ 381.986(5)(b)5, Fla. Stat.  However, the Act omits any 



definition of the specific terms and conditions that must 



accompany the bond. 



44.  Proposed rule 64-4.002(5) provides,  



(e)  Upon notification that it has been 



approved as a region’s Dispensing 



Organization, the Applicant shall have 10 



business days to post a $5 million 



performance bond.  The bond shall:  



1.  Be payable to the department in the 



event the Dispensing Organization’s approval 



is revoked;  



2.  Be written by a surety company licensed 



by the Florida Office of Insurance 



Regulation;  



3.  Be written so that the nursery name on 



the bond corresponds exactly with the 



Applicant name;  



4.  If a bond is canceled and the Dispensing 



Organization fails to file a new bond with 



the department in the required amount on or 



before the effective date of cancellation, 



the Dispensing Organization’s approval shall 



be revoked. 
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45.  Proposed rule 64-4.002(5)(g) further provides, “The 



surety company can use any form it prefers for the performance 



bond as long as it complies with this rule” and includes a 



sample form “[f]or convenience.”  According to the Department’s 



representative, Patricia Nelson, it is not mandatory for 



applicants to use the form, and a different bond would not be 



rejected as long as the bond bonded performance and complied 



with the statute and rule. 



46.  Baywood contends that rule 64-4.002(5)(e)’s 



performance bond provision is overly burdensome and inequitable 



given the alleged difficulty companies will have in obtaining a 



bond where all marijuana activity is a federal crime.  Baywood 



also contends the bond provision should include exceptions for 



circumstances beyond a dispensing organization’s control, such 



as hurricanes and other “acts of God,” and that the bond should 



be invoked only upon revocation of a dispensing organization’s 



registration.  Baywood further questions how invocation of the 



bond would be applied — for example, how the amount of damages 



would be determined and what constitutes a valid recoverable 



cost? 



47.  The Department reasonably interprets the Act as 



requiring a performance bond that guarantees performance and 



does not carve out exceptions that undermine the purpose of the 



bond.  The Department does not believe it has the authority to 
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create such exceptions, including exceptions accounting for 



enforcement of federal laws relating to cannabis.  Similarly, 



the Department does not believe it has the authority to include 



in the rules a process for a dispensing organization to appeal 



if it believes the bond was improperly invoked.  Further, the 



Department is cognizant of the fact that the dispensing 



organization would have a right to administratively challenge 



bond invocation as agency action. 



48.  In developing its position on the bond requirements of 



the statute and in drafting the rule’s bond provision, the 



Department considered the bond-related conclusions in the Prior 



Final Order.  Under the Prior Rules, the performance bond was 



conditioned solely on the expense of destroying low-THC cannabis 



inventory if the dispensing organization failed to perform or 



failed to destroy its inventory when required.  Costa, DOAH Case 



No. 14-4296RP, ¶ 64.  The Prior Final Order concluded that the 



Prior Rules ignored the potential significant delays in 



appointing a new dispensing organization and having it become 



operational should a dispensing organization default, and a 



conclusion that the Prior Rules “dilute[d] the purpose and 



effect of the required performance bond to the point that 



‘performance’ [was] not being bonded.”  Id. ¶¶ 65, 110. 



49.  The Department also consulted with a bond brokerage 



firm when drafting the Proposed Rules.  The brokerage firm, 
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including its attorneys, provided input that helped the 



Department draft a sample bond form that complies with the Act 



and the rule and would be palatable to sureties. 



50.  The bond provision was discussed during the negotiated 



rulemaking sessions, and none of the growers on the committee — 



regardless of their nursery’s size — voiced any objection to the 



bond rule or the bond form. 



E.  Biennial Renewal Requirements 



51.  The Act mandates that the Department “shall develop an 



application form and impose an initial application and biennial 



renewal fee that is sufficient to cover the costs of 



administering this section.”  In its Proposed Final Order, 



Baywood argues that applicants are entitled to know the 



financial burden to be imposed by the renewal fee, and that the 



failure to include renewal costs and fees in rule 64-4.003(4) is 



in contravention of the Act. 



52.  At hearing, the undersigned took official recognition 



of the Department’s published withdrawal of proposed rule 64-



4.003 which addressed the biennial renewal requirements for 



D.O.’s.  Accordingly, Baywood’s challenge to proposed rule 64-



4.003 is moot. 



53.  To the extent Baywood faults the remaining proposed 



rules for failing to include mention of the renewal fee, the 



undersigned notes that the Department will have at least two 
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years to determine the appropriate amount of the renewal fee.  



In doing so, the Department will be required to take into 



consideration the cost of administering the Act during that 



period, as well as the amount of revenue received from the 



initial application fees.   



54.  Baywood’s challenge to the proposed rules based upon 



the absence of the biennial renewal fee amount is rejected, 



since approved D.O.’s will have the option to renew their D.O. 



approval or not, once the amount of the renewal fee is 



determined and announced by the Department. 



F.  Application Evaluation and Scoring 



55.  Proposed rule 64-4.002(2) lists the seven statutory 



criteria that an applicant must demonstrate to become a 



dispensing organization: 



• the technical and technological ability to 



cultivate and produce low-THC cannabis;  



 



• the ability to secure the premises, 



resources, and personnel necessary to 



operate as a dispensing organization;  



 



• the ability to maintain accountability of 



all raw materials, finished products, and 



any byproducts to prevent diversion or 



unlawful access to or possession of these 



substances;  



 



• an infrastructure reasonably located to 



dispense low-THC cannabis to registered 



patients statewide or regionally as 



determined by the department;  
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• the financial ability to maintain 



operations for the duration of the two-



year approval cycle; 



 



• that all owners and managers have been 



fingerprinted and have successfully passed 



a level 2 background screening pursuant to 



section 435.04, Florida Statutes; and  



 



• the employment of a medical director who 



is a physician licensed under chapter 458 



or chapter 459, Florida Statutes, to 



supervise the dispensing organization’s 



activities. 



See § 381.986(5)(b), Fla. Stat.  These criteria are carried over 



into the dispensing organization application incorporated into 



the rule in the form of five categories and subcategories 



developed during the negotiated rulemaking sessions. 



56.  The rule also lists for most statutory criteria 



numerous “items,” also developed in part by the negotiated 



rulemaking committee, which will help the Department assess each 



applicant’s ability to meet the statutory criteria.  The 



application reiterates these items under the five categories and 



the subcategories.  For example, the rule, under the statutory 



criterion “technical and technological ability to cultivate and 



produce low-THC cannabis,” lists “experience cultivating 



cannabis,” “experience cultivating in Florida plants not native 



to Florida,” and “experience cultivating plants for human 



consumption such as food or medicine products” as some of the 



items.  The application repeats these three items under the 
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“cultivation” category (worth 30 percent of the applicant’s 



score), and the “technical ability” subcategory (worth 25 



percent of the cultivation score).  As expressly provided in the 



application, the application is organized differently than the 



rule because the application is based on the scoring system the 



Department will use to evaluate applications.  But the 



application nevertheless covers and cites to all seven criteria 



from the statute and every item in the rule. 



57.  Every applicant is required to address each of the 



items, as provided in rule 64-4.002(2), even if just to state 



that, for example, it has no experience or knowledge in a given 



area.  As stated in the application, however, having knowledge 



or experience relating to these items “is not mandatory but is 



designed to elicit information” that will help the Department 



select the most qualified dispensing organizations from the pool 



of applications. 



58.  Baywood contends that the rule and application 



conflict as to whether addressing each item is mandatory.  



Baywood also contends that rule 64-4.002(2) and the application 



fail to set forth the required level of experience or knowledge 



relating to each item.  Finally, Baywood contends that the 



incorporated application scorecard fails to disclose what 



percentage of an applicant’s score corresponds with each item.  
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59.  Baywood’s contention as to each point is rejected.  



First, the rule and application do not conflict, as the former 



unambiguously requires applicants to address each item and the 



latter unambiguously repeats this requirement, stating that the 



applicant is required to provide the Department with all items 



listed, and informs applicants that it is not mandatory to have 



knowledge of and experience with each item. 



60.  Second, there is no required minimum level of 



experience or knowledge for any item.  As provided in the 



application, a description of the items is mandatory, but an 



applicant need not possess each item in its experience or 



operation.  Thus, each applicant is competing with other 



applicants, not with any mandatory minimum criteria set by the 



Department.  In fact, to make any of the items mandatory would 



exceed the Department’s authority under the Act, as only the 



basic elements, such as “cultivation,” are listed in the Act.  



See also Costa, DOAH Case  No. 14-4296RP, ¶ 81 (concluding that 



imposing mandatory qualifications not specified in Act 



impermissibly modifies or enlarges Act). 



61.  Third, there is no percentage score assigned to every 



single item in the application (only the categories and 



subcategories are assigned percentages); the items are not 



weighted, but are simply things each applicant must address to 



demonstrate its knowledge of and experience in an area.  This 
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will allow the Department to evaluate the applicant against 



other applicants in predictable areas and will inform the 



applicant as to what the Department is looking for.  The 



decision not to assign weights or percentages to items (as 



opposed to categories and subcategories) was made by the 



negotiated rulemaking committee, whose grower members believed 



the Department’s expectations as to how applications would be 



evaluated were made clear in the rule and application.  In 



developing this evaluation system, the Department was guided by 



the Prior Final Order, which concluded that the Act required the 



Department to undertake a comparative, qualitative review of 



each applicant.  Costa, DOAH Case No. 14-4296RP ¶¶ 84-87. 



G.  Inspection and License Revocation 



62.  The Act expressly requires an “approved dispensing 



organization [to] maintain compliance with the criteria 



demonstrated for selection and approval . . . at all times.”  



§ 381.986(6), Fla. Stat. 



63.  Proposed rule 64-4.004 provides that the Department 



“shall” revoke a D.O.’s approval if the D.O. “[c]ultivates low-



THC cannabis before obtaining Department authorization” or 



“[k]nowingly dispenses Derivative Product to an individual other 



than a qualified patient or a qualified patient’s legal 



representative without noticing the department and taking 



appropriate corrective action.”  That rule also provides that 
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the Department “may” revoke approval if any of four other events 



occurs and is not corrected within the applicable cure period 



specified in the rule — for example, if a dispensing 



organization fails “to comply with the requirements in [the Act 



or the rules]” or fails “to implement the policies and 



procedures or comply with the statements provided to the 



department with the original or renewal application” and does 



not correct the failure within 30 calendar days after 



notification. 



64.  Proposed rule 64-4.005 provides in part that 



submission of an application constitutes permission for entry by 



the Department at any reasonable time during the approval or 



renewal process into any D.O. facility to inspect any portion of 



the facility, review the records required by the Act or the 



rules, and identify samples of any low-THC cannabis for 



laboratory analysis.  That rule also provides that if, during an 



inspection, the Department identifies a violation of the Act or 



the rules, the D.O. must notify the Department in writing within 



20 calendar days after receipt of written notice of the 



violation what corrective action was taken and when. 



65.  Baywood contends rule 64-4.004 fails to include any 



standards or protocol for violation correction or license 



revocation, allows the Department to revoke a license “based on 



a whim,” and fails to include a revocation appeal mechanism.  
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Baywood contends rule 64-4.005 fails to include any parameters 



or criteria for inspections, leaving D.O.’s to wonder what will 



be inspected, what testing protocols will be used, and against 



what standards their facilities will be measured; fails to 



specify what records a D.O. must keep; and fails to provide an 



appeal process. 



66.  The Department, interpreting a statute the Department 



is charged with implementing, believes section 381.986(6) 



obligates the Department to monitor each dispensing 



organization’s compliance with the Act and that proposed rules 



64-4.004 and -.005 implement that statutory provision.  The 



Department is confident that these rules, which were developed 



by a negotiated rulemaking committee that included five grower 



members, clearly delineate what a D.O. is expected to do and 



what the repercussions of failing to comply are.  Indeed, the 



negotiated rulemaking committee discussed the rules’ inspection 



and revocation provisions in great detail, and the grower 



members’ concerns, in particular, were a factor in drafting 



those provisions. 



67.  For example, if the Department identified samples of 



product for laboratory analysis, those samples would be required 



to meet the Act’s requirements for low-THC cannabis, which is 



defined in part as containing “0.8 percent or less of 



tetrahydrocannabinol and more than 10 percent of cannabidiol 
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weight for weight.”  § 381.986(1)(b), Fla. Stat.  And if a D.O. 



failed to comply with this standard and did not correct the 



failure within the cure period delineated in the rule, the 



Department could initiate the revocation process.  



68.  By the same token, a license may be revoked upon a 



D.O.’s failure to implement the policies and procedures or 



comply with the statements provided to the Department in the 



D.O.’s application.  Clearly, a D.O. would look to its own 



approved application to determine what policies, procedures, and 



statements it needs to comply with to avoid revocation on such 



grounds. 



CONCLUSIONS OF LAW 



69.  The Division of Administrative Hearings has 



jurisdiction over the subject matter and the parties hereto 



pursuant to sections 120.56, 120.569, and 120.57(1), Florida 



Statutes.  Jurisdiction attaches when a person who is 



substantially affected by an agency’s rule claims that it is an 



invalid exercise of delegated legislative authority.  



V.  Baywood’s Standing 



70.  As noted, the Act sets forth three threshold 



requirements for D.O. applicants:  (1) the applicant must 



possess a valid certificate issued by the Florida Department of 



Agriculture and Consumer Services that is issued for the 



cultivation of more than 400,000 plants; (2) the applicant must 
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be operated by a nurseryman as defined in section 581.011, 



Florida Statutes; and (3) the applicant must have been operated 



as a registered nursery in Florida for at least 30 continuous 



years.  § 381.986(5)(b)1., Fla. Stat.  



71.  It is undisputed, however, that on March 24, 2015, the 



day Baywood filed its Petition, Baywood was missing one of the 



statutory “three threshold prerequisites”:  it did not possess a 



valid certificate issued by DACS for the cultivation of more 



than 400,000 plants.  Thus, according to the Department, on 



March 24, 2015, Baywood could not be a D.O. as a matter of law, 



and therefore lacks standing to maintain this challenge. 



72.  Section 120.56, Florida Statutes, establishes both the 



jurisdictional deadline for filing a rule challenge petition and 



who has standing to file that petition — that is, only a party 



that is “substantially affected” by the proposed rules.  



§ 120.56(1)(a), Fla. Stat. 



73.  To establish that it is “substantially affected,” a 



party must show (1) that the rule or policy will result in a 



real or immediate injury in fact and (2) that the alleged 



interest is within the zone of interest to be protected or 



regulated.  Off. of Ins. Reg. & Fin. Servs. Comm’n v. Secure 



Enters., L.L.C., 124 So. 3d 332, 336 (Fla. 1st DCA 2013).  A 



“real or immediate injury in fact” does not include an injury 



that is abstract, conjectural, speculative, or hypothetical.  
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See Vill. Park Mobile Home Ass’n, Inc. v. State of Fla., Dep’t 



of Bus. Reg., 506 So. 2d 426, 433 (Fla. 1st DCA 1987).  Rather, 



a rule challenge petitioner must allege that it has sustained or 



is immediately in danger of sustaining some direct injury as a 



result of the challenged official conduct.  Id.  Stated 



differently, the petitioner’s allegations must be of sufficient 



immediacy and reality to confer standing.  Id. (citing Fla. 



Dep’t of Offender Rehab. v. Jerry, 353 So. 2d 1230, 1236 (Fla. 



1st DCA 1978) (disapproved on other grounds by Fla. Home 



Builders Ass’n v. Dep’t of Labor & Emp. Sec., 412 So. 2d 351 



(Fla. 1982))). 



74.  Without question, standing and the timely filing of a 



petition are jurisdictional.  See State of Fla., Dep’t of Health 



& Rehab. Servs. v. Alice P., 367 So. 2d 1045, 1052-53 (Fla. 1st 



DCA 1979); see also Abbott Labs. v. Mylan Pharm., Inc., 15 



So. 3d 642, 651 n.2 (Fla. 1st DCA 2009).   



75.  The Department strenuously argues that a petitioner 



must have standing during the window in which a petition may be 



filed, and that the lack of such standing is fatal to a rule 



challenge.  Citing, Alice P., 367 So. 2d at 1053 (“Failure to 



file a valid petition or request within that . . . period is 



grounds for dismissal upon proper motion directed to 



jurisdiction.”).  Here, the Department argues that Baywood must 



have met the statutory “three threshold prerequisites” by no 











35 



 



later than March 24, 2015, the day Baywood filed its petition, 



and that since it did not, the Division lacks jurisdiction to 



entertain the instant challenge. 



76.  Alice P. involved a challenge to the Florida 



Department of Health and Rehabilitative Services’ adoption of 



rules concerning abortion funding.  367 So. 2d at 1048.  The 



Alice P. court held that because Alice P. was not pregnant at 



the time of filing her challenge petition and because her 



chances or intentions of getting pregnant again were based on 



speculation and conjecture, she could not demonstrate any “real 



and immediate injury” necessary to make her a “substantially 



affected party” as required by section 120.56(1)(a), Florida 



Statutes.  



77.  Citing Alice P., the Department concludes Baywood is 



not a “substantially affected” party because it did not possess 



a certificate of nursery registration for the cultivation of 



more than 400,000 plants on the date it filed its rule challenge 



petition.  In other words, as the Department put it at final 



hearing, Baywood was not “pregnant” when its petition was filed. 



78.  The Alice P. court relied on Florida Department of 



Offender Rehabilitation v. Jerry, 353 So. 2d 1230 (Fla. 1st 



DCA), cert. denied, 359 So. 2d 1215 (Fla. 1978).  Jerry, like 



Alice P., hinged in part on the future actions or intentions of 



the petitioning party.  In Jerry, an inmate filed a petition 
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challenging a prison rule streamlining procedures for fact 



finding by prison officials of alleged inmate offenses.  Id. at 



1230-1231.  The inmate, Jerry, had been found guilty of an 



assault on another inmate and, by the time Jerry filed his 



petition challenging the rule, Jerry had already served his 



penalty.  Id. at 1235. 



79.  The First District Court of Appeal held that Jerry 



lacked standing because he could not demonstrate an injury of 



“sufficient immediacy and reality.”  Id. at 1232, 1235 (“[Jerry] 



failed to demonstrate, either at the time his petition for 



administrative relief was filed or at the time of the hearing, 



that he was then serving disciplinary confinement or that his 



existing prison sentence had been subjected to loss of gain-



time.”) (emphasis added).  Just as the Alice P. court found the 



odds of a future pregnancy too speculative, the Jerry court 



declined to presume that Jerry would again violate the rules and 



commit another assault.  Id. at 1236. 



80.  Jerry and Alice P. dictate that a rule challenger 



cannot be “substantially affected” if he or she was previously 



injured by the challenged rule but is no longer so affected at 



the time of the rule challenge and is unlikely to be affected in 



the future.   



81.  The circumstances presented in Jerry and Alice P. are 



the converse of the facts presented in the matter sub judice.  
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In Jerry and Alice P., standing existed at some time prior to 



the filing of the rule challenges, but was subsequently lost, 



since no real and immediate “injury in fact” remained by the 



time of hearing.  Here, Baywood may not have met all three 



statutory prerequisites to apply for D.O. approval when it filed 



its rule challenge petition.  However, by the time of hearing 



DACS had issued Baywood a Certificate of Nursery Registration to 



cultivate more than 400,000 plants, thereby rendering Baywood 



eligible to apply for D.O. approval.
5/
 



82.  Access to a rule challenge is a forward-looking 



concept,
6/
 not to be confused with prevailing on the merits.  



Guardian Interlock, Inc. v. Dep’t. of High. Saf. & Motor Veh., 



Case No. 13-3685RX (Fla. DOAH Jan. 10, 2014), ¶ 152.  As 



observed by Judge Meale in Guardian, in “substantial interest” 



cases, the question is whether, at the outset, the party’s 



substantial interests “could be” affected by the proposed agency 



action, St. John's Riverkeeper, Inc. v. St. Johns River Water 



Management District, 54 So. 3d 1051, 1054 (Fla. 5th DCA 2011) 



(citing Peace River/Manasota Regional Water Supply Authority v. 



IMC Phosphates Co., 18 So. 3d 1079, 1084 (Fla. 2d DCA 2009)), or 



whether, at the outset, the party’s substantial interests “could 



reasonably be affected by the proposed activities.”  Palm Beach 



Cnty. Envtl. Coal. v. Dep't of Envtl. Prot., 14 So. 3d 1076, 



1078 (Fla. 4th DCA 2009) (citing Peace River/Manasota, at 1084). 
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83.  Unlike the petitioners in Alice P. and Jerry, the 



potential adverse impact on Baywood imposed by the Proposed 



Rules create more than a sufficient probability that Baywood 



will suffer real and immediate injury regardless of the status 



of Baywood’s nursery registration when it filed its Petition.  



At hearing Baywood established that it intends to apply for D.O. 



approval and that it currently meets all statutory criteria to 



be able to do so once the Department adopts final rules.   



84.  Baywood’s future application will be approved or 



denied by the Department in accordance with the rules under 



challenge.  In essence, Baywood will be vying for a one-time 



opportunity to obtain one of five coveted, exclusive, and 



potentially very valuable D.O. franchises to be awarded by the 



Department.  Since the approval or denial of its application 



will “substantially affect” Baywood, Baywood has established its 



standing to maintain this challenge.  Bio-Med. Applications of 



Ocala v. Off. of Cmty. Med. Facilities, 374 So. 2d 88 (Fla. 1st 



DCA 1979). 



VI.  Burden of Proof and Applicable Legal Standards 



85.  The party challenging a proposed agency rule has the 



burden of going forward.  The agency then has the burden to 



prove by a preponderance of the evidence that the proposed rule 



is not an invalid exercise of delegated legislative authority as 



to the objections raised.  § 120.56(2)(a), Fla. Stat.  When any 
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substantially affected person seeks a determination of the 



invalidity of a proposed rule pursuant to section 120.56(2), the 



proposed rule is not presumed to be valid or invalid.  



§ 120.56(2)(b), Fla. Stat. 



86.  A petitioner satisfies its burden of going forward by 



establishing a factual basis for the objections to the proposed 



rule.  See St. Johns River Water Mgmt. Dist. v. Consol.-Tomoka 



Land Co., 717 So. 2d 72, 76 (Fla. 1st DCA 1998) (superseded on 



other grounds by chapter 99-379, §§ 2, 3, Laws of Fla.).  This 



requires the petitioner to offer more than mere conclusions or 



allegations that a rule is arbitrary or capricious or is an 



invalid exercise of delegated legislative authority in some 



other way.  See Combs Oil Co. v. Dep’t of Fin. Servs., Div. of 



State Fire Marshall, Case No. 11-3627RP, ¶ 14 (Fla. DOAH Mar. 9, 



2012).  Rather, the petitioner must offer expert testimony, 



documentary evidence, or other competent evidence — otherwise, 



the petitioner’s objections amount to nothing more than 



conjecture and speculation.  Id.  Only after the petitioner has 



met its burden of going forward does the burden shift to the 



agency to demonstrate by a preponderance of the evidence that 



the proposed rule is not an invalid exercise of delegated 



legislative authority as to the objections raised.  



§ 120.56(2)(a), Fla. Stat. 
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87.  Section 120.52(8) defines what constitutes an “invalid 



exercise of delegated legislative authority”: 



(8)  “Invalid exercise of delegated 



legislative authority” means action that 



goes beyond the powers, functions, and 



duties delegated by the Legislature.  A 



proposed or existing rule is an invalid 



exercise of delegated legislative authority 



if any one of the following applies: 



 



(a)  The agency has materially failed to 



follow the applicable rulemaking procedures 



or requirements set forth in this chapter; 



 



(b)  The agency has exceeded its grant of 



rulemaking authority, citation to which is 



required by s. 120.54(3)(a)1.; 



 



(c)  The rule enlarges, modifies, or 



contravenes the specific provisions of law 



implemented, citation to which is required 



by s. 120.54(3)(a)1.; 



 



(d)  The rule is vague, fails to establish 



adequate standards for agency decisions, or 



vests unbridled discretion in the agency; 



 



(e)  The rule is arbitrary or capricious.  A 



rule is arbitrary if it is not supported by 



logic or the necessary facts; a rule is 



capricious if it is adopted without thought 



or reason or is irrational; or 



 



(f)  The rule imposes regulatory costs on 



the regulated person, county, or city which 



could be reduced by the adoption of less 



costly alternatives that substantially 



accomplish the statutory objectives. 



 



A grant of rulemaking authority is necessary 



but not sufficient to allow an agency to 



adopt a rule; a specific law to be 



implemented is also required.  An agency may 



adopt only rules that implement or interpret 



the specific powers and duties granted by 





http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.54.html
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the enabling statute.  No agency shall have 



authority to adopt a rule only because it is 



reasonably related to the purpose of the 



enabling legislation and is not arbitrary 



and capricious or is within the agency’s 



class of powers and duties, nor shall an 



agency have the authority to implement 



statutory provisions setting forth general 



legislative intent or policy.  Statutory 



language granting rulemaking authority or 



generally describing the powers and 



functions of an agency shall be construed to 



extend no further than implementing or 



interpreting the specific powers and duties 



conferred by the enabling statute. 



 



88.  The Department's interpretation of section 381.986, a 



statute it is charged with administering, is entitled to great 



deference.  Verizon Fla., Inc. v. Jacobs, 810 So. 2d 906, 908 



(Fla. 2002); Bellsouth Telecomms., Inc. v. Johnson, 708 So. 2d 



594, 596 (Fla. 1998).  The deference to an agency interpretation 



of a statute it is charged with enforcing applies even if other 



interpretations or alternatives exist.  Atl. Shores Resort v. 



507 S. St. Corp., 937 So. 2d 1239, 1245 (Fla. 3d DCA 2006); 



Miles v. Fla. A & M Univ., 813 So. 2d 242, 245 (Fla. 1st DCA 



2002); Int. Improv. Tr. Fd. v. Levy, 656 So. 2d 1359, 1364 



(Fla. 1st DCA 1995).  When an agency committed with authority to 



implement a statute construes the statute in a permissible way, 



that interpretation must be sustained even though another 



interpretation may be possible or even, in the view of some, 



preferable.  Humhosco, Inc. v. Dep’t of Health and Rehab. Svcs., 



476 So. 2d 258, 261 (Fla. 1st DCA 1985). 
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89.  Historically, courts have given deference to agencies 



based on agency expertise in the areas regulated.  See, e.g., 



Wallace Corp. v. City of Miami Beach, 793 So. 2d 1134 (Fla. 1st 



DCA 2001) (noting that an agency’s construction of a statute it 



is given power to administer will not be overturned unless 



clearly erroneous).  Traditionally, agencies generally have more 



expertise in a specific area they are charged with overseeing, 



and courts have noted the benefit of the agency’s technical 



and/or practical experience in its field.  Rizov v. Bd. of 



Prof’l Eng’rs, 979 So. 2d 979 (Fla. 3d DCA 2008). 



90.  Stated otherwise, an agency is accorded broad 



discretion and deference in the interpretation of the statutes 



which it administers, and an agency's interpretation should be 



upheld when it is within a range of permissible interpretations 



and unless it is clearly erroneous.  Pan Am. World Airways, Inc. 



v. Fla. Pub. Serv. Comm’n, 427 So. 2d 716 (Fla. 1983); see also 



Bd. of Podiatric Med. v. Fla. Med. Ass’n, 779 So. 2d 658, 660 



(Fla. 1st DCA 2001).   



91.  Notwithstanding the deference owed to the Department’s 



interpretation of section 381.986, it has no authority as a 



matter of law to further limit a statutory term beyond its plain 



meaning.  Courts employ a fundamental precept arising from the 



separation of powers doctrine that an agency may not redefine 



statutory terms to modify the meaning of a statute.  See Campus 
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Commc'ns, Inc. v. Dep't of Rev., 473 So. 2d 1290 (Fla. 1985) 



(department rule defining "newspaper" for purposes of a 



statutory sales tax exemption invalid for adding criteria to 



statute); see also State, Dep’t of Bus. Reg. v. Salvation Ltd. 



Inc., 452 So. 2d 65 (Fla. 1st DCA 1984) (providing that a rule 



which added a fifth criterion that meals must be prepared and 



cooked on the premises to the existing statutory criteria for a 



special restaurant beverage license “enlarged upon the statutory 



criteria and, thus, exceeded the ‘yardstick’ laid down by the 



legislature”); Pedersen v. Green, 105 So. 2d 1 (Fla. 1958) 



(where statute excepted “feed” from sales tax, agency cannot 



adopt rule limiting exemption to feed for animals kept for 



agricultural purposes thereby excluding feed for zoo animals).  



Nor may an agency apply a construction which conflicts with the 



plain language of the statute.  Holly v. Auld, 450 So. 2d 217, 



219 (Fla. 1984) (citing A.R. Douglass, Inc. v. McRainey, 102 



Fla. 1141, 1144, 137 So. 157, 159 (1931)). 



VII.  The Merits of Baywood’s Challenge 



92.  An agency is empowered to adopt rules where there is 



both (1) a statutory grant of rulemaking authority, or statutory 



language explicitly authorizing or requiring the agency to adopt 



rules, and (2) a specific law to be implemented.  Whiley v. 



Scott, 79 So. 3d 702, 710 (Fla. 2011).  The Legislature 



delegates rulemaking authority to agencies because agencies 
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generally have expertise in the particular area for which they 



are given oversight.  Id. 



93.  Section 381.986 embodies both the statutory authority 



for and the law implemented by the Proposed Rules.  Section 



381.986 states, in pertinent part: 



(5)  DUTIES OF THE DEPARTMENT.—By January 1, 



2015, the department shall: 



 



(a)  Create a secure, electronic, and online 



compassionate use registry for the 



registration of physicians and patients as 



provided under this section.  The registry 



must be accessible to law enforcement 



agencies and to a dispensing organization in 



order to verify patient authorization for 



low-THC cannabis and record the low-THC 



cannabis dispensed.  The registry must 



prevent an active registration of a patient 



by multiple physicians. 



 



(b)  Authorize the establishment of five 



dispensing organizations to ensure 



reasonable statewide accessibility and 



availability as necessary for patients 



registered in the compassionate use registry 



and who are ordered low-THC cannabis under 



this section, one in each of the following 



regions:  northwest Florida, northeast 



Florida, central Florida, southeast Florida, 



and southwest Florida.  The department shall 



develop an application form and impose an 



initial application and biennial renewal fee 



that is sufficient to cover the costs of 



administering this section.  An applicant 



for approval as a dispensing organization 



must be able to demonstrate: 



 



1.  The technical and technological ability 



to cultivate and produce low-THC cannabis.  



The applicant must possess a valid 



certificate of registration issued by the 



Department of Agriculture and Consumer 
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Services pursuant to s. 581.131 that is 



issued for the cultivation of more than 



400,000 plants, be operated by a nurseryman 



as defined in s. 581.011, and have been 



operated as a registered nursery in this 



state for at least 30 continuous years. 



 



2.  The ability to secure the premises, 



resources, and personnel necessary to 



operate as a dispensing organization. 



 



3.  The ability to maintain accountability 



of all raw materials, finished products, and 



any byproducts to prevent diversion or 



unlawful access to or possession of these 



substances. 



 



4.  An infrastructure reasonably located to 



dispense low-THC cannabis to registered 



patients statewide or regionally as 



determined by the department. 



 



5.  The financial ability to maintain 



operations for the duration of the 2-year 



approval cycle, including the provision of 



certified financials to the department.  



Upon approval, the applicant must post a 



$5 million performance bond. 



 



6.  That all owners and managers have been 



fingerprinted and have successfully passed a 



level 2 background screening pursuant to 



s. 435.04. 



 



7.  The employment of a medical director who 



is a physician licensed under chapter 458 or 



chapter 459 to supervise the activities of 



the dispensing organization. 



 



(c)  Monitor physician registration and 



ordering of low-THC cannabis for ordering 



practices that could facilitate unlawful 



diversion or misuse of low-THC cannabis and 



take disciplinary action as indicated. 



 



(d)  Adopt rules necessary to implement this 



section. 





http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.131.html


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0500-0599/0581/Sections/0581.011.html


http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0400-0499/0435/Sections/0435.04.html
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(6)  DISPENSING ORGANIZATION.—An approved 



dispensing organization shall maintain 



compliance with the criteria demonstrated 



for selection and approval as a dispensing 



organization under subsection (5) at all 



times.  Before dispensing low-THC cannabis 



to a qualified patient, the dispensing 



organization shall verify that the patient 



has an active registration in the 



compassionate use registry, the order 



presented matches the order contents as 



recorded in the registry, and the order has 



not already been filled.  Upon dispensing 



the low-THC cannabis, the dispensing 



organization shall record in the registry 



the date, time, quantity, and form of low-



THC cannabis dispensed. 



 



A.  The Negotiated Rulemaking Process 



94.  Baywood relies in large part on allegations relating 



to the negotiated rulemaking process to support this rule 



challenge.  More specifically, Baywood challenges the selection 



and composition of the negotiated rulemaking committee, the 



negotiated rulemaking process, and Baywood’s and Master Growers’ 



alleged exclusion from the negotiated rulemaking process. 



95.  In section 120.54, the Florida Legislature set forth 



detailed parameters for the agency rulemaking process.  Included 



within section 120.54 is the option for an agency to use the 



“negotiated rulemaking” process in promulgating rules.  Section 



120.54(2) provides in relevant part: 



(d)1.  An agency may use negotiated 



rulemaking in developing and adopting rules.  



The agency should consider the use of 



negotiated rulemaking when complex rules are 



being drafted or strong opposition to the 
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rules is anticipated.  The agency should 



consider, but is not limited to considering, 



whether a balanced committee of interested 



persons who will negotiate in good faith can 



be assembled, whether the agency is willing 



to support the work of the negotiating 



committee, and whether the agency can use 



the group consensus as the basis for its 



proposed rule.  Negotiated rulemaking uses a 



committee of designated representatives to 



draft a mutually acceptable proposed rule. 



 



2.  An agency that chooses to use the 



negotiated rulemaking process described in 



this paragraph shall publish in the Florida 



Administrative Register a notice of 



negotiated rulemaking that includes a 



listing of the representative groups that 



will be invited to participate in the 



negotiated rulemaking process.  Any person 



who believes that his or her interest is not 



adequately represented may apply to 



participate within 30 days after publication 



of the notice.  All meetings of the 



negotiating committee shall be noticed and 



open to the public pursuant to the 



provisions of this chapter.  The negotiating 



committee shall be chaired by a neutral 



facilitator or mediator. 



 



3.  The agency’s decision to use negotiated 



rulemaking, its selection of the 



representative groups, and approval or 



denial of an application to participate in 



the negotiated rulemaking process are not 



agency action.  Nothing in this subparagraph 



is intended to affect the rights of an 



affected person to challenge a proposed rule 



developed under this paragraph in accordance 



with s. 120.56(2). 



 



96.  The statute’s plain language addressing negotiated 



rulemaking unequivocally evidences the Legislature’s intent that 



the selection and composition of a negotiated rulemaking 





http://www.leg.state.fl.us/Statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0100-0199/0120/Sections/0120.56.html
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committee, the negotiated rulemaking process, and a party’s 



exclusion from the negotiated rulemaking process cannot be 



grounds for challenging or invalidating a proposed rule.  This 



intent is underscored by the legislative history behind the 



enactment of the “not agency action” language, which reads: 



The amendment to s. 120.54(2)(d), F.S., 1996 



Supp., creates a new paragraph 3.  It 



clarifies that an agency’s decision to 



utilize negotiated rulemaking, its selection 



of representative groups, and its approval 



or denial of applications to participate in 



the negotiated rulemaking process are not 



actions that constitute “agency action.”  



Agency action normally may be challenged in 



the DOAH and, upon appeal, to the District 



Court of Appeal.  The clarification that 



these types of determinations in the 



negotiated rulemaking process are not agency 



action restricts the ability to challenge 



those determinations, but persons still may 



challenge a proposed rule.  The amendment is 



in keeping with the standard used for 



mediation under the act.  



Ch. 97-176, Laws of Fla., Sen. Staff Analysis & Economic Impact 



Statement at 8 (emphasis added). 



97.  The Administrative Procedure Act delineates detailed, 



specific requirements for rulemaking, which is “a complex 



process, but . . . also a flexible one with room for agency 



discretion.”  Whiley v. Scott, supra at 720 (citing Patricia A. 



Dore, Access to Florida Administrative Proceedings, 13 Fla. St. 



U.L. Rev. 965, 988-1018 (1986)).  While chapter 120 includes 



numerous provisions agencies are required to comply with, such 
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as providing notice, holding public hearings, and publishing and 



filing proposed rules, that chapter “establishes no particular 



procedure to be followed by an agency during the original 



drafting of the proposed rule.”  Id. at 721-23 (detailing 



chapter 120’s discretionary and required rulemaking procedures).  



Put differently, the Legislature has not imposed any specific 



requirements that an agency must comply with when drafting a 



proposed rule — including when that drafting derives from the 



negotiated rulemaking process.  The resulting rule must, of 



course, be a valid exercise of delegated legislative authority; 



for example, the rule may not enlarge the law implemented, be 



vague, or be arbitrary or capricious.  See § 120.52(8), Fla. 



Stat.  But the agency has considerable discretion in how it 



drafts the rule, and a discretionary process like negotiated 



rulemaking is not one that imposes “rulemaking procedures or 



requirements” that an agency must follow to avoid invalidly 



exercising its delegated legislative authority.  See Whiley, Id. 



at 721 (noting that under section 120.54, Florida Statutes, 



agency may choose to develop proposed rule on its own, may 



choose to hold a public workshop, or may choose to utilize 



negotiated rulemaking).  



98.  Baywood asserts that the Department failed to follow 



the applicable rulemaking procedures or requirements mandated by 



section 120.54.  Specifically, Baywood contends that the 
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Department failed to convene a “balanced” committee, and that 



the members of the committee failed to adequately represent the 



interests of all other stakeholders in the formulation of the 



Proposed Rules. 



99.  Section 120.56(1)(c) provides in relevant part: 



The failure of an agency to follow the 



applicable rulemaking procedures or 



requirements set forth in this chapter shall 



be presumed to be material; however, the 



agency may rebut this presumption by showing 



that the substantial interests of the 



petitioner and the fairness of the 



proceedings have not been impaired. 



100.  At hearing, Baywood did not establish that the 



Department failed to follow the applicable rulemaking procedures 



required by chapter 120, including the manner in which it 



utilized the negotiated rulemaking process.  To the contrary, 



the evidence established that the Department considered whether 



a balanced committee could be assembled, and indeed did assemble 



such a committee.  See § 120.54(2)(d), Fla. Stat.  The 



Department worked to support the committee and used the 



committee consensus as the basis for the Proposed Rules.  See 



Id.  The Department published the required notice of negotiated 



rulemaking and of committee meetings, and the meetings were 



chaired by a neutral mediator.  See Id.  The negotiated 



rulemaking committee the Department selected was balanced and 



composed of a diverse group of stakeholders with wide-ranging 
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experience and expertise, including persons representing the 



interests of nurseries like Baywood.
7/
  Over the course of some 



26 hours the negotiated rulemaking committee conducted a 



reasoned, thoughtful, rational rulemaking process and helped 



develop a similarly reasoned, thoughtful regulatory framework 



for implementing the Act. 



B.  Definitions 



101.  The definitions provided in rule 64-4.001 are more 



than sufficient to allow applicants to know how to comply with 



the rules.  The definitions were developed with input from 



negotiated rulemaking committee members representing potential 



applicants and do not leave any doubt as to the meaning of any 



term used in the rules.  



102.  The terms “operator,” “contractual agent” and 



“inspection” do not require definition, as in this context their 



plain English meaning applies and is sufficient to enable 



applicants to understand what the rules mean and require.  These 



terms of common usage are not vague, nor do they fail to 



establish adequate standards for the Department’s decisions or 



vest unbridled discretion in the Department.
8/
  



C.  The Application Fee 



103.  Baywood asserts that with the potential for 99 



applications for D.O. approval the Department is obligated to 



adjust the proposed fee to a more reasonable amount that 
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accurately reflects the “exact number” of actual applicants.  



Baywood also posits that the members of the rulemaking 



committee, some of whom represent some of the largest nurseries 



in Florida, wanted to ensure that the initial application fee 



was “robust” enough to eliminate other nursery competition for 



D.O. approval in their region.  Finally, Baywood argues that 



upon request, an applicant’s application fee should be 



refundable. 



104.  Baywood has failed to offer any persuasive evidence 



that the $60,036 application fee is an invalid exercise of 



delegated legislative authority.  The fee amount was determined 



by dividing the estimated costs of implementing section 381.986 



by the estimated number of D.O. applicants.  In point of fact, 



it is unknown how many applications for D.O. approval will be 



submitted to the Department, and therefore an estimate must be 



used. 



105.  Baywood did not offer any competent evidence that 



would render the Department’s estimate of 15 applicants 



unreasonable.  The mere fact that substantially more than 15 



nurseries may be eligible to apply does not invalidate the 



Department’s estimate.  Rather, the 15-applicant estimate 



developed at the negotiated rulemaking sessions is a reasonable, 



rational estimate based on sound input and should allow the 
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Department to recover its costs of administering the statute, as 



required by the Act. 



106.  Baywood presented no evidence to support its theory 



that grower members of the committee had nefarious intent in 



estimating the number of potential applicants in order to 



inflate the application fee. 



107.  As to the argument that application fees should be 



refundable, the Department does not have the statutory spending 



authority to refund the application fee, nor does the Act confer 



the power to refund fees.  Agencies are creatures of statute and 



have only those powers conferred on them by the Legislature.  



State of Fla., Dep’t of Envtl. Reg. v. Puckett Oil Co., 577 



So. 2d 988, 991 (Fla. 1st DCA 1991).  The Florida Constitution; 



chapter 215, Florida Statutes; and the rules implementing that 



chapter impose specific limitations on how an agency may spend 



its money, including that agencies may not spend – even to 



refund – money unless the expenditure is expressly authorized by 



the Legislature.  See, e.g., § 215.31, Fla. Stat. 



108.  Finally, Baywood waived any right to challenge this 



aspect of proposed rule 64-4.002, as Baywood failed to submit a 



lower cost regulatory alternative — which is a precondition to 



challenging the rule on the grounds relating to the regulatory 



costs imposed.  See § 120.541(1), Fla. Stat.; Fla. Bd. of Med. 



v. Fla. Acad. of Cosmetic Surg., Inc., 808 So. 2d 243, 258 (Fla. 
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1st DCA 2002) (superseded on other grounds by ch. 2003-94 



§§ land 3, Laws of Fla., as noted in Dep’t of Health v. Merritt, 



919 So. 2d 561, 564 (Fla. 1st DCA 2006)). 



D.  Certified Financial Statements 



109.  Baywood next argues that rule 64-4.002(2)(f)1. 



misinterprets the statutory requirement of certified financials, 



and therefore the rule violates section 120.52(8)(d)-(e).  



Specifically, Baywood contends that while the Act requires the 



submission of certified financials to the Department, the Act 



neither mandates exactly when the applicant or D.O. must submit 



those certified financials to the Department nor dictates how 



far back in time, if at all, the certified financials must date.  



According to Baywood, the plain meaning of the Act dictates that 



certified financials should be submitted two years after the 



D.O. has been in existence, because the Act states that 



certified financials must demonstrate an applicant’s ability to 



sustain two years of operation as a D.O.  For the reasons set 



forth below, Baywood’s arguments in this regard are unpersuasive 



and are rejected.   



110.  The requirement that applicants submit certified 



financials with their application is a reasonable, rational 



interpretation of a statute the Department is charged with 



implementing.  Section 381.986(5)(b)1. provides, 
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An applicant for approval as a dispensing 



organization must be able to demonstrate  



. . . [t]he financial ability to maintain 



operations for the duration of the 2-year 



approval cycle, including the provision of 



certified financials to the department.  



Upon approval, the applicant must post a 



$5 million performance bond. 



(Emphasis added).  The next subsection, titled “Dispensing 



Organization,” provides, “An approved dispensing organization 



shall maintain compliance with the criteria demonstrated for 



selection and approval as a dispensing organization under 



subsection (5) at all times.”  § 381.986(6), Fla. Stat. 



(emphasis added). 



111.  Contrary to Baywood’s interpretation of this 



provision, the only logical way to read the provision is as the 



Department does:  as requiring an applicant to, at the time of 



application, submit certified financials as part of 



demonstrating its financial ability to maintain operations for 



the two-year approval cycle if selected to be a D.O.  Here, the 



statute lists two items an applicant must furnish:  certified 



financials and a performance bond.  Significantly, the provision 



specifies that the performance bond must be posted “[u]pon 



approval” — but does not include that condition precedent “upon 



approval” when imposing the certified financials requirement.  



Under long-standing statutory construction principles, certified 



financials are not required to be furnished “upon approval,” but 
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at another time.  See S. Alliance for Clean Energy v. Graham, 



113 So. 3d 742, 749 (Fla. 2013) (construing statute by applying 



doctrines of negative implication and in pari materia). 



112.  The Department’s interpretation also comports with 



statutory construction principles by avoiding an absurd result.  



See Barber v. State, 988 So. 2d 1170, 1174 (Fla. 4th DCA 2008).  



It is logical to read the statute as requiring an applicant to 



submit certified financials with its application because that 



allows the applicant’s financial ability to be assessed; it 



would be absurd to construe the statute as requiring certified 



financials to be submitted only after an applicant is selected 



to become a D.O., particularly after two years of cultivating, 



processing, and dispensing product to qualified patients as 



Baywood asserts.  At that point, the Department would already 



have evaluated the company’s application, and any information 



revealed after-the-fact in certified financials would do nothing 



to help this assessment. 



113.  The Department has reasonably interpreted the Act to 



require certified financials to be submitted with the 



application.  The Department has no authority to omit that 



statutory requirement from the proposed rules. 



E.  The Performance Bond 



114.  The performance bond is intended to ensure the 



security of “performance” by a D.O.  The Department created the 
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performance bond form and its terms and conditions based largely 



upon the Prior Final Order.  Baywood argues that while the Act 



demands that applicants post a $5 million performance bond upon 



approval, the Act includes none of the specific terms and 



conditions created by the Department and included on the 



performance bond form. 



115.  By definition, a performance bond is designed to 



guarantee performance, and the performance bond required by the 



Act is no different from any other performance bond.  A 



performance bond is a contract in which one party (the surety) 



guarantees to another party (the obligee — here, the Department) 



that a third party (the principal — here, the D.O.) will 



complete the work under the bonded agreement.  See Shannon R. 



Ginn Constr. Co. v. Reliance Ins. Co., 51 F. Supp. 2d 1347, 1350 



(S.D. Fla. 1999); Am. Home Assurance Co. v. Larkin Gen. Hosp., 



Ltd., 593 So. 2d 195, 197, 198 (Fla. 1992).  As concluded in the 



Prior Final Order, by requiring a performance bond in the amount 



of $5 million, the Legislature unquestionably intended the bond 



to cover losses to cure a D.O.’s default and ensure complete 



performance of the license term obligation, including loss to 



patients whose needs may otherwise not be met.  Costa ¶ 111. 



116.  Finally, the Proposed Rules’ bond provisions comport 



with the Prior Final Order in that the new provisions assure 



performance by fulfilling approved application requirements and 
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not defaulting, as a performance bond would be expected to do.  



A bond that could be invoked only upon a D.O.’s license 



revocation, as Baywood believes is appropriate, would ignore the 



potential “significant delays in appointing a new dispensing 



organization and having it become operational” should a D.O. 



default and “dilute[] the purpose and effect of the required 



performance bond to the point that ‘performance’ is not being 



bonded.”  Costa, ¶¶ 65, 110. 



117.  A D.O. is not without recourse if it disagrees with 



the Department revoking the D.O.’s approval or invoking the 



bond:  such an event would be agency action, and the D.O. could 



pursue administrative review under chapter 120, Florida 



Statutes.  See e.g., § 120.569, Fla. Stat.  



118.  Here, too, Baywood essentially challenges the Act’s 



requirements, not the Proposed Rules’ requirements.  The Act 



expressly requires each approved dispensing organization to 



furnish a $5 million performance bond.  § 381.986(5)(b)5., Fla. 



Stat.  The Department has reasonably interpreted its statutory 



obligation and the Proposed Rules appropriately codify that 



statutory charge. 



F.  Inspection and License Revocation 



119.  Baywood challenges proposed rule 64-4.004 governing 



the revocation of D.O. approval, and proposed rule 64-4.005 



governing the inspection of D.O. facilities.  With respect to 
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proposed rule 64-4.004, Baywood asserts that it fails to set 



forth minimum thresholds and parameters for revocation, and as 



to both rules, Baywood faults them for failing to provide an 



appeal mechanism for challenging a failed inspection or 



revocation of D.O. approval. 



120.  Proposed rule 64-4.004 provides as follows: 



64-4.004 Revocation of Dispensing 



Organization Approval. 



 



(1)  The department shall revoke its 



approval of the Dispensing Organization if 



the Dispensing Organization does any of the 



following: 



 



(a)  Cultivates low-THC cannabis before 



obtaining department authorization; 



 



(b)  Knowingly dispenses Derivative Product 



to an individual other than a qualified 



patient or a qualified patient’s legal 



representative without noticing the 



department and taking appropriate corrective 



action; 



 



(2)  The department may revoke its approval 



of the Dispensing Organization if any of the 



following failures impact the accessibility, 



availability, or safety of the Derivative 



Product and are not corrected within 30 



calendar days after notification to the 



Dispensing Organization of the failure; 



 



(a)  Failure to comply with the requirements 



in Section 381.986, F.S., or this rule 



chapter; 



 



(b)  Failure to implement the policies and 



procedures or comply with the statements 



provided to the department with the original 



or renewal application; 
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(3)  The department may revoke its approval 



of the Dispensing Organization for failure 



to meet the following deadlines if failure 



is not corrected within 10 calendar days: 



 



(a)  Failure to seek Cultivation 



Authorization within 75 calendar days of 



application approval; or 



 



(b)  Failure to begin dispensing within 210 



calendar days of being granted the 



Cultivation Authorization requested in 



subsection 64-4.005(2), F.A.C. 



 



121.  As to proposed rule 64-4.005, Baywood contends that 



D.O.’s are unable to know against what standards exactly the 



Department is inspecting their facilities and against what 



measurable thresholds the facilities are being assessed.  



Baywood further argues that, for a given inspection of “any 



portion of the facility,” the Department has failed to set forth 



minimum thresholds for a passing inspection of each “portion of 



the facility.” 



122.  Proposed rule 64-4.005(1) provides that:  



Submission of an application for Dispensing 



Organization approval or renewal constitutes 



permission for entry by the department at 



any reasonable time during the approval or 



renewal process, into any Dispensing 



Organization facility to inspect any portion 



of the facility; review the records required 



pursuant to Section 381.986, F.S., or this 



chapter; and identify samples of any low-THC 



cannabis or Derivative Product for 



laboratory analysis, the results of which 



shall be forwarded to the department.  All 



inspectors shall follow the Dispensing 



Organization’s Visitation Protocol when 



conducting any inspection.   
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123.  At hearing, Baywood failed to present any persuasive 



evidence that proposed rules 64-4.004 and 64-4.005 are an 



invalid exercise of delegated legislative authority.  Rather, 



the undersigned finds that those rules appropriately implement 



the Act’s directive that a D.O. maintains compliance with the 



statutory criteria for selection at all times.  § 386.981(6), 



Fla. Stat.  The Department, therefore, needs a mechanism to 



determine whether such compliance is occurring and to take 



action if a failure to comply occurs. 



124.  Both of the above rules fairly and adequately inform 



D.O.’s of what is expected of them and what will happen if they 



fail to meet the Act’s and the rules’ requirements.  Rule 64-



4.005 unambiguously explains what may be inspected (any portion 



of the facility, the records required by the Act and the rules, 



and product) and what standards will be applied (the Department 



will inspect for violations of the Act or the rules).  And rule 



64-4.004 clearly delineates the circumstances under which a D.O. 



approval will or may be revoked and provides specific time 



periods for curing such a violation.  



125.  Finally, the Department has no authority under the 



Act to create a separate appeal process for challenging the 



revocation of D.O. approval or inspection failure.  Moreover, 



there is no need for the Department to create an appeal process 



for inspection failure or license revocation, as such a process 
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already is provided in chapter 120, which authorizes any 



licensee whose license has been revoked to challenge agency 



action. 



G.  Application Evaluation and Scoring 



126.  Baywood next claims that the application and 



scorecard forms and the corresponding portions of rule 64-4.002 



as drafted by the Department neglect to detail for applicants 



exactly how and by what methodology the Department will select 



the D.O. in each of the five regions.  Without any defined 



scoring or weighting mechanism, Baywood argues, it is unclear 



how the Department will objectively assess the total points 



awarded to applicants and within each category and subcategory 



on the scorecard in the scoring matrix. 



127.  The application form developed by the Department, 



incorporated by reference in proposed rule 64-4.002, assigns 



relative weight to the five major categories (cultivation, 



processing, dispensing, medical director, and financials), and 



within three of those categories (cultivation, processing, 



dispensing) subcategories are identified and assigned relative 



weights. 



128.  The weighting system clearly set forth in the 



application form sufficiently informs would-be applicants as to 



the relative importance of each category and subcategory.  The 



decision not to assign weights or percentages to individual 
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items (as opposed to categories and subcategories) was made by 



the negotiated rulemaking committee, is reasonable, and does not 



vest unbridled discretion in the Department.  The application 



form and scorecards, in conjunction with the proposed rule, 



adequately inform D.O. applicants as to criteria to be 



considered and comparatively evaluated among competing 



applicants.  In developing this evaluation system, the 



Department was guided by the Prior Final Order, which concluded 



that the Act required the Department to undertake a comparative, 



qualitative review of each applicant.  Costa, ¶¶ 84-87. 



H.  Biennial Renewal Fee 



129.  Finally, Baywood asserts that the failure to include 



renewal costs and fees in the proposed rules is in contravention 



of the Act, is arbitrary and capricious, and fails to establish 



adequate standards for agency decisions, vesting unbridled 



discretion in the Department regarding such fee.  According to 



Baywood, D.O. applicants are entitled to know the financial 



burden to be imposed by the renewal fee. 



130.  Baywood’s contention in this regard is rejected.  The 



Act requires that the cost of administering the program be borne 



by the imposition of initial and renewal fees.  Inasmuch as the 



biennial renewal fee will not be assessed until two years 



following D.O. approval, it would be impossible at this point in 



time for the Department to determine the appropriate amount of 











64 



 



the renewal fee.  The failure to include the specific amount of 



the biennial renewal fee within the proposed rules does not 



render them defective. 



CONCLUSION 



131.  With due deference to the Department’s interpretation 



of the statute the Department is charged with implementing, it 



is concluded that the Proposed Rules are a reasonable, rational 



interpretation of the Department’s rulemaking authority that is 



clearly conferred by and consistent with the Department’s 



general duties under the Compassionate Medical Cannabis Act, 



section 381.986. 



132.  Further, the Department’s interpretation of the 



statute it is responsible for implementing is consistent with 



the Department’s general duties under section 381.0011(2).  The 



Proposed Rules do not enlarge, modify, or contravene the 



authority and discretion granted to the Department in section 



381.986. 



133.  The Department has been vested with the important 



responsibility to develop the regulatory platform for 



implementation of the Compassionate Medical Cannabis Act.  While 



the Department’s first attempt to do so was unsuccessful, the 



fruit of its second effort, which was well-reasoned, 



deliberative, and thorough, represents a rational and coherent 



regulatory framework. 
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ORDER 



Based on the foregoing Findings of Fact and Conclusions of 



Law, it is ORDERED that proposed rules 64-4.001, 64-4.002, 64-



4.004, and 64-4.005 do not constitute an invalid exercise of 



delegated legislative authority.  Accordingly, Baywood’s 



Petition is dismissed.  



DONE AND ORDERED this 27th day of May, 2015, in 



Tallahassee, Leon County, Florida. 



S                                   



W. DAVID WATKINS 



Administrative Law Judge 



Division of Administrative Hearings 



The DeSoto Building 



1230 Apalachee Parkway 



Tallahassee, Florida  32399-3060 



(850) 488-9675 



Fax Filing (850) 921-6847 



www.doah.state.fl.us 



 



Filed with the Clerk of the 



Division of Administrative Hearings 



this 27th day of May, 2015. 



 



 



ENDNOTES 



 
1/
  Unless otherwise noted, all statutory references are to the 



2014 version of the Florida Statutes. 



 
2/
  At one point, this case was consolidated with a rule 



challenge brought by the Medical Cannabis Trade Association of 



Florida, LLC (MCTA), Case No. 15-1693RP.  MCTA voluntarily 



dismissed its petition prior to final hearing. 



 
3/
  The untitled document lists 98 Florida nurseries having a 



“total inventory” of at least 400,000 plants, presumably as of 



January 9, 2015, the date the document was revised.  The 
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document also includes the “registration date” for each of the 



nurseries listed.  The undersigned notes that 10 of the 



nurseries on the list have registration dates that are less than 



30 years prior to January 9, 2015. 



 
4/
  Section 381.986(5)(b) provides that the cost of administering 



the Act shall be covered by both initial application fees and 



biennial renewal fees.  If indeed the Department’s estimate of 



D.O. applications is low, any excess funds received from initial 



application fees can be applied to the calculation of the 



biennial renewal fees, since the number of biennial renewals is 



fixed at five. 



 
5/
  The undersigned rejects the Department’s contention that a 



petitioner’s standing to bring a rule challenge is fixed as of 



the date the petition is filed.  Rather, as noted in Jerry, a 



petitioner may demonstrate injury either at the time the 



petition is filed or at the time of the hearing.  Fla. Dep’t. of 



Offender Rehab. v. Jerry, supra., at 1235. 



 
6/
  Forward-looking decisions on access to rule challenges 



include Department of Administration v. Harvey, 356 So. 2d 323 



(Fla. 1st DCA 1977); Professional Firefighters of Florida, Inc. 



v. Department of Health and Rehabilitative Services, 396 So. 2d 



1194 (Fla. 1st DCA 1981); Montgomery v. Department of Health and 



Rehabilitative Services, 468 So. 2d 1014 (Fla. 1st DCA 1985); 



Cole Vision Corp. v. Department of Business and Professional 



Regulation, 688 So. 2d 404 (Fla. 1st DCA 1997); and NAACP v. 



Board of Regents, 863 So. 2d 294 (Fla. 2003). 



 
7/
  Baywood itself did not apply to be part of the negotiated 



rulemaking committee. 



 
8/
  The Legislature used the closely related terms “operated” and 



“operations” in the Act, and did not deem it necessary to define 



the meaning of those terms within the Act. 
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Hilary Keeling, Esquire 



Harris Moure, PLLC 



600 Stewart Street, Suite 1200 



Seattle, Washington  98101 



(eServed) 
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Jennifer A. Tschetter, General Counsel 



Florida Department of Health 



4052 Bald Cypress Way, Bin A02 



Tallahassee, Florida  32399-1701 



(eServed) 
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(eServed) 



 



William Robert Vezina, Esquire 



Vezina, Lawrence and Piscitelli, P.A. 



413 East Park Avenue 



Tallahassee, Florida  32301 



(eServed) 



 



Charles Moure, Esquire 



Harris Moure, PLLC 



600 Stewart Street, Suite 1200 



Seattle, Washington  98101 



 



John H. Armstrong, M.D., F.A.C.S. 



State Surgeon General 



Florida Department of Health 



4052 Bald Cypress Way, Bin A00 



Tallahassee, Florida  32399-1701 



(eServed) 
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NOTICE OF RIGHT TO JUDICIAL REVIEW 



A party who is adversely affected by this Final Order is 



entitled to judicial review pursuant to section 120.68, Florida 



Statutes.  Review proceedings are governed by the Florida Rules 



of Appellate Procedure.  Such proceedings are commenced by 



filing the original notice of administrative appeal with the 



agency clerk of the Division of Administrative Hearings within 



30 days of rendition of the order to be reviewed, and a copy of 



the notice, accompanied by any filing fees prescribed by law, 



with the clerk of the District Court of Appeal in the appellate 



district where the agency maintains its headquarters or where a 



party resides or as otherwise provided by law. 
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Megan S. Reynolds



From: Chris Bryant <cbryant@ohfc.com>
Sent: Monday, August 10, 2015 10:58 AM
To: 'Bush, Amanda'
Subject: Return of Miller and Sons Application



Amanda- 
 
As you may have learned by now, Ed Miller and Sons did not file a petition challenging the 
Department’s decision to reject its application for approval of a Low-THC Cannabis Dispensing 
Organization; or, at least, did not instruct me to do so on their behalf. 
 
My client has asked me to pursue the return of their application since the Department ultimately 
elected not to accept and evaluate it. While generally I would recognize that exposure of an 
application’s content to disclosure (unless redacted) is part of the bargain an applicant agrees to in 
exchange for submission and consideration of an application, here Miller and Sons obviously did not 
enjoy the benefit of consideration of its application. 
 
Please advise if I may pick up the application as submitted for return to them.   
 
M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way  |  P.O. Box 1110  |  Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700  |  Fax: (850) 521-0720  |  Mobile: (850) 544-5302 
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CHAPTER 2016-123



Committee Substitute for Committee Substitute for
Committee Substitute for House Bill No. 307



and House Bill No. 1313



An act relating to the medical use of cannabis; amending s. 381.986, F.S.;
providing and revising definitions; revising requirements for physicians
ordering low-THC cannabis, medical cannabis, or a cannabis delivery
device; revising the information a physician must update on the registry;
requiring a physician to update the registry within a specified timeframe;
requiring a physician to obtain certain written consent; providing that a
physician commits a misdemeanor of the first degree under certain
circumstances; providing that an eligible patient who uses medical
cannabis, and such patient’s legal representative, who administers
medical cannabis in specified prohibited locations commits a misdemean-
or of the first degree; providing that a physician who orders low-THC
cannabis or medical cannabis and receives related compensation from a
dispensing organization is subject to disciplinary action; revising require-
ments relating to physician education; providing that the appropriate
board must require the medical director of each dispensing organization to
hold a certain license; revising the information that the Department of
Health is required to include in its online compassionate use registry;
revising performance bond requirements for certain dispensing organiza-
tions; requiring the department to approve three dispensing organiza-
tions, including specified applicants, under certain circumstances; provid-
ing requirements for the three dispensing organizations; requiring the
department to allow a dispensing organization to make certain wholesale
purchases from or distributions to another dispensing organization;
revising standards to be met and maintained by dispensing organizations;
authorizing dispensing organizations to use certain pesticides after
consultation with the Department of Agriculture and Consumer Services;
providing requirements for dispensing organizations when they are
growing and processing low-THC cannabis or medical cannabis; requiring
dispensing organizations to inspect seeds and growing plants for certain
pests and perform certain fumigation and treatment of plants; providing
that dispensing organizations may not dispense low-THC cannabis and
medical cannabis unless they meet certain testing requirements; requir-
ing dispensing organizations to maintain certain records; requiring
dispensing organizations to contract with an independent testing labora-
tory to perform certain audits; providing packaging requirements for low-
THC and medical cannabis; requiring dispensing organizations to retain
certain samples for specified purposes; providing delivery requirements
for dispensing organizations when dispensing low-THC cannabis and
medical cannabis; providing certain safety and security requirements for
dispensing organizations; providing certain safety and security require-
ments for the transport of low-THC cannabis and medical cannabis;
authorizing the department to conduct certain inspections; providing
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EXHIBIT "B"











inspection requirements; authorizing the department to enter into certain
interagency agreements; requiring the department to make certain
information available on its website; authorizing the department to
establish a system for issuing and renewing registration cards; providing
requirements for the registration cards; authorizing the department to
impose certain fines; authorizing the department to suspend, revoke, or
refuse to renew a dispensing organization’s approval under certain
circumstances; requiring the department to renew the dispensing orga-
nization biennially under certain conditions; providing applicability;
authorizing an approved independent testing laboratory to possess,
test, transport, and lawfully dispose of low-THC cannabis or medical
cannabis by department rule ; providing that a dispensing organization is
presumed to be registered with the department under certain circum-
stances; providing that a person is not exempt from prosecution for certain
offenses and is not relieved from certain requirements of law under certain
circumstances; amending s. 499.0295, F.S.; revising definitions; authoriz-
ing certain manufacturers to dispense cannabis delivery devices; requir-
ing the department to authorize certain dispensing organizations or
applicants to provide low-THC cannabis, medical cannabis, and cannabis
delivery devices to eligible patients; providing for dispensing organiza-
tions or applicants meeting specified criteria to be granted authorization
to cultivate certain cannabis and operate as dispensing organizations;
requiring the department to grant approval as a dispensing organization
to certain qualified applicants by a specified date; authorizing two
dispensing organizations in the same region under certain circumstances;
authorizing the Department of Health to enforce certain rules; providing
applicability; authorizing certain colleges and universities to conduct
certain cannabis research; providing an effective date.



Be It Enacted by the Legislature of the State of Florida:



Section 1. Section 381.986, Florida Statutes, is amended to read:



381.986 Compassionate use of low-THC and medical cannabis.—



(1) DEFINITIONS.—As used in this section, the term:



(a) “Cannabis delivery device” means an object used, intended for use, or
designed for use in preparing, storing, ingesting, inhaling, or otherwise
introducing low-THC cannabis or medical cannabis into the human body.



(b)(a) “Dispensing organization” means an organization approved by the
department to cultivate, process, transport, and dispense low-THC cannabis
or medical cannabis pursuant to this section.



(c) “Independent testing laboratory” means a laboratory, including the
managers, employees, or contractors of the laboratory, which has no direct or
indirect interest in a dispensing organization.
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(d) “Legal representative” means the qualified patient’s parent, legal
guardian acting pursuant to a court’s authorization as required under s.
744.3215(4), health care surrogate acting pursuant to the qualified patient’s
written consent or a court’s authorization as required under s. 765.113, or an
individual who is authorized under a power of attorney to make health care
decisions on behalf of the qualified patient.



(e)(b) “Low-THC cannabis” means a plant of the genus Cannabis, the
dried flowers of which contain 0.8 percent or less of tetrahydrocannabinol
andmore than 10 percent of cannabidiol weight for weight; the seeds thereof;
the resin extracted from any part of such plant; or any compound,
manufacture, salt, derivative, mixture, or preparation of such plant or its
seeds or resin that is dispensed only from a dispensing organization.



(f) “Medical cannabis” means all parts of any plant of the genus
Cannabis, whether growing or not; the seeds thereof; the resin extracted
from any part of the plant; and every compound, manufacture, sale,
derivative, mixture, or preparation of the plant or its seeds or resin that
is dispensed only from a dispensing organization for medical use by an
eligible patient as defined in s. 499.0295.



(g)(c) “Medical use” means administration of the ordered amount of low-
THC cannabis or medical cannabis. The term does not include the:



1. Possession, use, or administration of low-THC cannabis or medical
cannabis by smoking.



2. The term also does not include the Transfer of low-THC cannabis or
medical cannabis to a person other than the qualified patient for whom it
was ordered or the qualified patient’s legal representative on behalf of the
qualified patient.



3. Use or administration of low-THC cannabis or medical cannabis:



a. On any form of public transportation.



b. In any public place.



c. In a qualified patient’s place of employment, if restricted by his or her
employer.



d. In a state correctional institution as defined in s. 944.02 or a
correctional institution as defined in s. 944.241.



e. On the grounds of a preschool, primary school, or secondary school.



f. On a school bus or in a vehicle, aircraft, or motorboat.



(h)(d) “Qualified patient” means a resident of this state who has been
added to the compassionate use registry by a physician licensed under
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chapter 458 or chapter 459 to receive low-THC cannabis or medical cannabis
from a dispensing organization.



(i)(e) “Smoking” means burning or igniting a substance and inhaling the
smoke. Smoking does not include the use of a vaporizer.



(2) PHYSICIANORDERING.—Effective January 1, 2015, A physician is
authorized to order licensed under chapter 458 or chapter 459 who has
examined and is treating a patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms may order for the patient’s medical use low-
THC cannabis to treat a qualified patient suffering from cancer or a physical
medical condition that chronically produces symptoms of seizures or severe
and persistent muscle spasms; order low-THC cannabis such disease,
disorder, or condition or to alleviate symptoms of such disease, disorder,
or condition, if no other satisfactory alternative treatment options exist for
the qualified that patient; order medical cannabis to treat an eligible patient
as defined in s. 499.0295; or order a cannabis delivery device for the medical
use of low-THC cannabis or medical cannabis, only if the physician and all of
the following conditions apply:



(a) Holds an active, unrestricted license as a physician under chapter
458 or an osteopathic physician under chapter 459;



(b) Has treated the patient for at least 3 months immediately preceding
the patient’s registration in the compassionate use registry;



(c) Has successfully completed the course and examination required
under paragraph (4)(a);



(a) The patient is a permanent resident of this state.



(d)(b) Has determined The physician determines that the risks of
treating the patient with ordering low-THC cannabis or medical cannabis
are reasonable in light of the potential benefit to the for that patient. If a
patient is younger than 18 years of age, a second physician must concur with
this determination, and such determination must be documented in the
patient’s medical record;.



(e)(c) The physician Registers as the orderer of low-THC cannabis or
medical cannabis for the named patient on the compassionate use registry
maintained by the department and updates the registry to reflect the
contents of the order, including the amount of low-THC cannabis or medical
cannabis that will provide the patient with not more than a 45-day supply
and a cannabis delivery device needed by the patient for the medical use of
low-THC cannabis or medical cannabis. The physician must also update the
registry within 7 days after any change is made to the original order to
reflect the change. The physician shall deactivate the registration of the
patient and the patient’s legal representative patient’s registration when
treatment is discontinued;.
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(f)(d) The physician Maintains a patient treatment plan that includes
the dose, route of administration, planned duration, and monitoring of the
patient’s symptoms and other indicators of tolerance or reaction to the low-
THC cannabis or medical cannabis;.



(g)(e) The physician Submits the patient treatment plan quarterly to the
University of Florida College of Pharmacy for research on the safety and
efficacy of low-THC cannabis and medical cannabis on patients;.



(h)(f) The physician Obtains the voluntary written informed consent of
the patient or the patient’s legal representative guardian to treatment with
low-THC cannabis after sufficiently explaining the current state of knowl-
edge in the medical community of the effectiveness of treatment of the
patient’s condition with low-THC cannabis, the medically acceptable
alternatives, and the potential risks and side effects;



(i) Obtains written informed consent as defined in and required under s.
499.0295, if the physician is orderingmedical cannabis for an eligible patient
pursuant to that section; and



(j) Is not a medical director employed by a dispensing organization.



(3) PENALTIES.—



(a) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders low-THC
cannabis for a patient without a reasonable belief that the patient is
suffering from:



1. Cancer or a physical medical condition that chronically produces
symptoms of seizures or severe and persistent muscle spasms that can be
treated with low-THC cannabis; or



2. Symptoms of cancer or a physical medical condition that chronically
produces symptoms of seizures or severe and persistent muscle spasms that
can be alleviated with low-THC cannabis.



(b) A physician commits amisdemeanor of the first degree, punishable as
provided in s. 775.082 or s. 775.083, if the physician orders medical cannabis
for a patient without a reasonable belief that the patient has a terminal
condition as defined in s. 499.0295.



(c)(b) A Any person who fraudulently represents that he or she has
cancer, or a physical medical condition that chronically produces symptoms
of seizures or severe and persistent muscle spasms, or a terminal condition
to a physician for the purpose of being ordered low-THC cannabis, medical
cannabis, or a cannabis delivery device by such physician commits a
misdemeanor of the first degree, punishable as provided in s. 775.082 or
s. 775.083.
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(d) An eligible patient as defined in s. 499.0295 who uses medical
cannabis, and such patient’s legal representative who administers medical
cannabis, in plain view of or in a place open to the general public, on the
grounds of a school, or in a school bus, vehicle, aircraft, or motorboat,
commits a misdemeanor of the first degree, punishable as provided in s.
775.082 or s. 775.083.



(e) A physician who orders low-THC cannabis, medical cannabis, or a
cannabis delivery device and receives compensation from a dispensing
organization related to the ordering of low-THC cannabis, medical cannabis,
or a cannabis delivery device is subject to disciplinary action under the
applicable practice act and s. 456.072(1)(n).



(4) PHYSICIAN EDUCATION.—



(a) Before ordering low-THC cannabis, medical cannabis, or a cannabis
delivery device for medical use by a patient in this state, the appropriate
board shall require the ordering physician licensed under chapter 458 or
chapter 459 to successfully complete an 8-hour course and subsequent
examination offered by the Florida Medical Association or the Florida
Osteopathic Medical Association that encompasses the clinical indications
for the appropriate use of low-THC cannabis and medical cannabis, the
appropriate cannabis delivery devices mechanisms, the contraindications
for such use, and as well as the relevant state and federal laws governing the
ordering, dispensing, and possessing of these substances and devices this
substance. The first course and examination shall be presented by October 1,
2014, and shall be administered at least annually thereafter. Successful
completion of the course may be used by a physician to satisfy 8 hours of the
continuing medical education requirements required by his or her respective
board for licensure renewal. This course may be offered in a distance
learning format.



(b) The appropriate board shall require the medical director of each
dispensing organization to hold an active, unrestricted license as a physician
under chapter 458 or as an osteopathic physician under chapter 459 and
approved under subsection (5) to successfully complete a 2-hour course and
subsequent examination offered by the Florida Medical Association or the
Florida Osteopathic Medical Association that encompasses appropriate
safety procedures and knowledge of low-THC cannabis, medical cannabis,
and cannabis delivery devices.



(c) Successful completion of the course and examination specified in
paragraph (a) is required for every physician who orders low-THC cannabis,
medical cannabis, or a cannabis delivery device each time such physician
renews his or her license. In addition, successful completion of the course
and examination specified in paragraph (b) is required for the medical
director of each dispensing organization each time such physician renews his
or her license.
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(d) A physician who fails to comply with this subsection and who orders
low-THC cannabis, medical cannabis, or a cannabis delivery device may be
subject to disciplinary action under the applicable practice act and under s.
456.072(1)(k).



(5) DUTIES OF THE DEPARTMENT.—By January 1, 2015, The
department shall:



(a) Create and maintain a secure, electronic, and online compassionate
use registry for the registration of physicians, and patients, and the legal
representatives of patients as provided under this section. The registry must
be accessible to law enforcement agencies and to a dispensing organization
in order to verify the authorization of a patient or a patient’s legal
representative to possess patient authorization for low-THC cannabis,
medical cannabis, or a cannabis delivery device and record the low-THC
cannabis, medical cannabis, or cannabis delivery device dispensed. The
registry must prevent an active registration of a patient by multiple
physicians.



(b) Authorize the establishment of five dispensing organizations to
ensure reasonable statewide accessibility and availability as necessary for
patients registered in the compassionate use registry and who are ordered
low-THC cannabis, medical cannabis, or a cannabis delivery device under
this section, one in each of the following regions: northwest Florida,
northeast Florida, central Florida, southeast Florida, and southwest
Florida. The department shall develop an application form and impose an
initial application and biennial renewal fee that is sufficient to cover the
costs of administering this section. An applicant for approval as a dispensing
organization must be able to demonstrate:



1. The technical and technological ability to cultivate and produce low-
THC cannabis. The applicant must possess a valid certificate of registration
issued by the Department of Agriculture and Consumer Services pursuant to
s. 581.131 that is issued for the cultivation of more than 400,000 plants, be
operated by a nurseryman as defined in s. 581.011, and have been operated
as a registered nursery in this state for at least 30 continuous years.



2. The ability to secure the premises, resources, and personnel necessary
to operate as a dispensing organization.



3. The ability to maintain accountability of all raw materials, finished
products, and any byproducts to prevent diversion or unlawful access to or
possession of these substances.



4. An infrastructure reasonably located to dispense low-THC cannabis to
registered patients statewide or regionally as determined by the depart-
ment.



5. The financial ability to maintain operations for the duration of the 2-
year approval cycle, including the provision of certified financials to the
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department. Upon approval, the applicant must post a $5 million perfor-
mance bond. However, upon a dispensing organization’s serving at least
1,000 qualified patients, the dispensing organization is only required to
maintain a $2 million performance bond.



6. That all owners and managers have been fingerprinted and have
successfully passed a level 2 background screening pursuant to s. 435.04.



7. The employment of a medical director who is a physician licensed
under chapter 458 or chapter 459 to supervise the activities of the dispensing
organization.



(c) Upon the registration of 250,000 active qualified patients in the
compassionate use registry, approve three dispensing organizations, includ-
ing, but not limited to, an applicant that is a recognized class member of
Pigford v. Glickman, 185 F.R.D. 82 (D.D.C. 1999), or In Re Black Farmers
Litig., 856 F. Supp. 2d 1 (D.D.C. 2011), and a member of the Black Farmers
and Agriculturalists Association, which must meet the requirements of
subparagraphs (b)2.-7. and demonstrate the technical and technological
ability to cultivate and produce low-THC cannabis.



(d) Allow a dispensing organization to make a wholesale purchase of low-
THC cannabis or medical cannabis from, or a distribution of low-THC
cannabis or medical cannabis to, another dispensing organization.



(e)(c) Monitor physician registration and ordering of low-THC cannabis,
medical cannabis, or a cannabis delivery device for ordering practices that
could facilitate unlawful diversion or misuse of low-THC cannabis, medical
cannabis, or a cannabis delivery device and take disciplinary action as
indicated.



(d) Adopt rules necessary to implement this section.



(6) DISPENSING ORGANIZATION.—An approved dispensing organi-
zation must, at all times, shall maintain compliance with the criteria
demonstrated for selection and approval as a dispensing organization under
subsection (5) and the criteria required in this subsection at all times.



(a) When growing low-THC cannabis or medical cannabis, a dispensing
organization:



1. May use pesticides determined by the department, after consultation
with the Department of Agriculture and Consumer Services, to be safely
applied to plants intended for human consumption, but may not use
pesticides designated as restricted-use pesticides pursuant to s. 487.042.



2. Must grow low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from any other plant.



3. Must inspect seeds and growing plants for plant pests that endanger
or threaten the horticultural and agricultural interests of the state, notify
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the Department of Agriculture and Consumer Services within 10 calendar
days after a determination that a plant is infested or infected by such plant
pest, and implement and maintain phytosanitary policies and procedures.



4. Must perform fumigation or treatment of plants, or the removal and
destruction of infested or infected plants, in accordance with chapter 581 and
any rules adopted thereunder.



(b) When processing low-THC cannabis or medical cannabis, a dispen-
sing organization must:



1. Process the low-THC cannabis or medical cannabis within an enclosed
structure and in a room separate from other plants or products.



2. Test the processed low-THC cannabis and medical cannabis before
they are dispensed. Results must be verified and signed by two dispensing
organization employees. Before dispensing low-THC cannabis, the dispen-
sing organization must determine that the test results indicate that the low-
THC cannabis meets the definition of low-THC cannabis and, for medical
cannabis and low-THC cannabis, that all medical cannabis and low-THC
cannabis is safe for human consumption and free from contaminants that
are unsafe for human consumption. The dispensing organization must
retain records of all testing and samples of each homogenous batch of
cannabis and low-THC cannabis for at least 9 months. The dispensing
organization must contract with an independent testing laboratory to
perform audits on the dispensing organization’s standard operating proce-
dures, testing records, and samples and provide the results to the
department to confirm that the low-THC cannabis or medical cannabis
meets the requirements of this section and that the medical cannabis and
low-THC cannabis is safe for human consumption.



3. Package the low-THC cannabis or medical cannabis in compliance
with the United States Poison Prevention Packaging Act of 1970, 15 U.S.C.
ss. 1471 et seq.



4. Package the low-THC cannabis or medical cannabis in a receptacle
that has a firmly affixed and legible label stating the following information:



a. A statement that the low-THC cannabis or medical cannabis meets
the requirements of subparagraph 2.;



b. The name of the dispensing organization from which the medical
cannabis or low-THC cannabis originates; and



c. The batch number and harvest number from which the medical
cannabis or low-THC cannabis originates.



5. Reserve two processed samples from each batch and retain such
samples for at least 9 months for the purpose of testing pursuant to the audit
required under subparagraph 2.
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(c) When dispensing low-THC cannabis, medical cannabis, or a cannabis
delivery device, a dispensing organization:



1. May not dispense more than a 45-day supply of low-THC cannabis or
medical cannabis to a patient or the patient’s legal representative.



2. Must have the dispensing organization’s employee who dispenses the
low-THC cannabis, medical cannabis, or a cannabis delivery device enter
into the compassionate use registry his or her name or unique employee
identifier.



3. Must verify in the compassionate use registry that a physician has
ordered the low-THC cannabis, medical cannabis, or a specific type of a
cannabis delivery device for the patient.



4. May not dispense or sell any other type of cannabis, alcohol, or illicit
drug-related product, including pipes, bongs, or wrapping papers, other than
a physician-ordered cannabis delivery device required for the medical use of
low-THC cannabis or medical cannabis, while dispensing low-THC cannabis
or medical cannabis.



5. Must Before dispensing low-THC cannabis to a qualified patient, the
dispensing organization shall verify that the patient has an active registra-
tion in the compassionate use registry, the patient or patient’s legal
representative holds a valid and active registration card, the order presented
matches the order contents as recorded in the registry, and the order has not
already been filled.



6. Must, upon dispensing the low-THC cannabis, medical cannabis, or
cannabis delivery device, the dispensing organization shall record in the
registry the date, time, quantity, and form of low-THC cannabis or medical
cannabis dispensed and the type of cannabis delivery device dispensed.



(d) To ensure the safety and security of its premises and any off-site
storage facilities, and to maintain adequate controls against the diversion,
theft, and loss of low-THC cannabis, medical cannabis, or cannabis delivery
devices, a dispensing organization shall:



1.a. Maintain a fully operational security alarm system that secures all
entry points and perimeter windows and is equipped with motion detectors;
pressure switches; and duress, panic, and hold-up alarms; or



b. Maintain a video surveillance system that records continuously 24
hours each day and meets at least one of the following criteria:



(I) Cameras are fixed in a place that allows for the clear identification of
persons and activities in controlled areas of the premises. Controlled areas
include grow rooms, processing rooms, storage rooms, disposal rooms or
areas, and point-of-sale rooms;
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(II) Cameras are fixed in entrances and exits to the premises, which shall
record from both indoor and outdoor, or ingress and egress, vantage points;



(III) Recorded images must clearly and accurately display the time and
date; or



(IV) Retain video surveillance recordings for a minimum of 45 days or
longer upon the request of a law enforcement agency.



2. Ensure that the organization’s outdoor premises have sufficient
lighting from dusk until dawn.



3. Establish and maintain a tracking system approved by the depart-
ment that traces the low-THC cannabis or medical cannabis from seed to
sale. The tracking system shall include notification of key events as
determined by the department, including when cannabis seeds are planted,
when cannabis plants are harvested and destroyed, and when low-THC
cannabis or medical cannabis is transported, sold, stolen, diverted, or lost.



4. Not dispense from its premises low-THC cannabis, medical cannabis,
or a cannabis delivery device between the hours of 9 p.m. and 7 a.m., but may
perform all other operations and deliver low-THC cannabis and medical
cannabis to qualified patients 24 hours each day.



5. Store low-THC cannabis ormedical cannabis in a secured, locked room
or a vault.



6. Require at least two of its employees, or two employees of a security
agency with whom it contracts, to be on the premises at all times.



7. Require each employee to wear a photo identification badge at all
times while on the premises.



8. Require each visitor to wear a visitor’s pass at all times while on the
premises.



9. Implement an alcohol and drug-free workplace policy.



10. Report to local law enforcement within 24 hours after it is notified or
becomes aware of the theft, diversion, or loss of low-THC cannabis ormedical
cannabis.



(e) To ensure the safe transport of low-THC cannabis or medical
cannabis to dispensing organization facilities, independent testing labora-
tories, or patients, the dispensing organization must:



1. Maintain a transportation manifest, which must be retained for at
least 1 year.



2. Ensure only vehicles in good working order are used to transport low-
THC cannabis or medical cannabis.
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3. Lock low-THC cannabis or medical cannabis in a separate compart-
ment or container within the vehicle.



4. Require at least two persons to be in a vehicle transporting low-THC
cannabis or medical cannabis, and require at least one person to remain in
the vehicle while the low-THC cannabis or medical cannabis is being
delivered.



5. Provide specific safety and security training to employees transport-
ing or delivering low-THC cannabis or medical cannabis.



(7) DEPARTMENT AUTHORITY AND RESPONSIBILITIES.—



(a) The departmentmay conduct announced or unannounced inspections
of dispensing organizations to determine compliance with this section or
rules adopted pursuant to this section.



(b) The department shall inspect a dispensing organization upon
complaint or notice provided to the department that the dispensing
organization has dispensed low-THC cannabis or medical cannabis contain-
ing any mold, bacteria, or other contaminant that may cause or has caused
an adverse effect to human health or the environment.



(c) The department shall conduct at least a biennial inspection of each
dispensing organization to evaluate the dispensing organization’s records,
personnel, equipment, processes, security measures, sanitation practices,
and quality assurance practices.



(d) The department may enter into interagency agreements with the
Department of Agriculture and Consumer Services, the Department of
Business and Professional Regulation, the Department of Transportation,
the Department of Highway Safety and Motor Vehicles, and the Agency for
Health Care Administration, and such agencies are authorized to enter into
an interagency agreement with the department, to conduct inspections or
perform other responsibilities assigned to the department under this
section.



(e) The department must make a list of all approved dispensing
organizations and qualified ordering physicians and medical directors
publicly available on its website.



(f) The department may establish a system for issuing and renewing
registration cards for patients and their legal representatives, establish the
circumstances under which the cards may be revoked by or must be returned
to the department, and establish fees to implement such system. The
department must require, at a minimum, the registration cards to:



1. Provide the name, address, and date of birth of the patient or legal
representative.
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2. Have a full-face, passport-type, color photograph of the patient or legal
representative taken within the 90 days immediately preceding registration.



3. Identify whether the cardholder is a patient or legal representative.



4. List a unique numeric identifier for the patient or legal representative
that is matched to the identifier used for such person in the department’s
compassionate use registry.



5. Provide the expiration date, which shall be 1 year after the date of the
physician’s initial order of low-THC cannabis or medical cannabis.



6. For the legal representative, provide the name and unique numeric
identifier of the patient that the legal representative is assisting.



7. Be resistant to counterfeiting or tampering.



(g) The department may impose reasonable fines not to exceed $10,000
on a dispensing organization for any of the following violations:



1. Violating this section, s. 499.0295, or department rule.



2. Failing to maintain qualifications for approval.



3. Endangering the health, safety, or security of a qualified patient.



4. Improperly disclosing personal and confidential information of the
qualified patient.



5. Attempting to procure dispensing organization approval by bribery,
fraudulent misrepresentation, or extortion.



6. Being convicted or found guilty of, or entering a plea of guilty or nolo
contendere to, regardless of adjudication, a crime in any jurisdiction which
directly relates to the business of a dispensing organization.



7. Making or filing a report or record that the dispensing organization
knows to be false.



8. Willfully failing to maintain a record required by this section or
department rule.



9. Willfully impeding or obstructing an employee or agent of the
department in the furtherance of his or her official duties.



10. Engaging in fraud or deceit, negligence, incompetence, or misconduct
in the business practices of a dispensing organization.



11. Making misleading, deceptive, or fraudulent representations in or
related to the business practices of a dispensing organization.
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12. Having a license or the authority to engage in any regulated
profession, occupation, or business that is related to the business practices
of a dispensing organization suspended, revoked, or otherwise acted against
by the licensing authority of any jurisdiction, including its agencies or
subdivisions, for a violation that would constitute a violation under Florida
law.



13. Violating a lawful order of the department or an agency of the state,
or failing to comply with a lawfully issued subpoena of the department or an
agency of the state.



(h) The department may suspend, revoke, or refuse to renew a dispen-
sing organization’s approval if a dispensing organization commits any of the
violations in paragraph (g).



(i) The department shall renew the approval of a dispensing organiza-
tion biennially if the dispensing organization meets the requirements of this
section and pays the biennial renewal fee.



(j) The department may adopt rules necessary to implement this section.



(8) PREEMPTION.—



(a) All matters regarding the regulation of the cultivation and processing
of medical cannabis or low-THC cannabis by dispensing organizations are
preempted to the state.



(b) A municipality may determine by ordinance the criteria for the
number and location of, and other permitting requirements that do not
conflict with state law or department rule for, dispensing facilities of
dispensing organizations located within its municipal boundaries. A county
may determine by ordinance the criteria for the number, location, and other
permitting requirements that do not conflict with state law or department
rule for all dispensing facilities of dispensing organizations located within
the unincorporated areas of that county.



(9)(7) EXCEPTIONS TO OTHER LAWS.—



(a) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, a qualified
patient and the qualified patient’s legal representative may purchase and
possess for the patient’s medical use up to the amount of low-THC cannabis
or medical cannabis ordered for the patient, but not more than a 45-day
supply, and a cannabis delivery device ordered for the patient.



(b) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
dispensing organization and its owners, managers, and employees may
manufacture, possess, sell, deliver, distribute, dispense, and lawfully
dispose of reasonable quantities, as established by department rule, of
low-THC cannabis, medical cannabis, or a cannabis delivery device. For
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purposes of this subsection, the terms “manufacture,” “possession,” “deli-
ver,” “distribute,” and “dispense” have the same meanings as provided in s.
893.02.



(c) Notwithstanding s. 893.13, s. 893.135, s. 893.147, or any other
provision of law, but subject to the requirements of this section, an approved
independent testing laboratory may possess, test, transport, and lawfully
dispose of low-THC cannabis or medical cannabis as provided by department
rule.



(d)(c) An approved dispensing organization and its owners, managers,
and employees are not subject to licensure or regulation under chapter 465
or chapter 499 for manufacturing, possessing, selling, delivering, distribut-
ing, dispensing, or lawfully disposing of reasonable quantities, as estab-
lished by department rule, of low-THC cannabis, medical cannabis, or a
cannabis delivery device.



(e) An approved dispensing organization that continues to meet the
requirements for approval is presumed to be registered with the department
and to meet the regulations adopted by the department or its successor
agency for the purpose of dispensing medical cannabis or low-THC cannabis
under Florida law. Additionally, the authority provided to a dispensing
organization in s. 499.0295 does not impair the approval of a dispensing
organization.



(f) This subsection does not exempt a person from prosecution for a
criminal offense related to impairment or intoxication resulting from the
medical use of low-THC cannabis or medical cannabis or relieve a person
from any requirement under law to submit to a breath, blood, urine, or other
test to detect the presence of a controlled substance.



Section 2. Subsections (2) and (3) of section 499.0295, Florida Statutes,
are amended to read:



499.0295 Experimental treatments for terminal conditions.—



(2) As used in this section, the term:



(a) “Dispensing organization” means an organization approved by the
Department of Health under s. 381.986(5) to cultivate, process, transport,
and dispense low-THC cannabis, medical cannabis, and cannabis delivery
devices.



(b)(a) “Eligible patient” means a person who:



1. Has a terminal condition that is attested to by the patient’s physician
and confirmed by a second independent evaluation by a board-certified
physician in an appropriate specialty for that condition;



2. Has considered all other treatment options for the terminal condition
currently approved by the United States Food and Drug Administration;
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3. Has given written informed consent for the use of an investigational
drug, biological product, or device; and



4. Has documentation from his or her treating physician that the patient
meets the requirements of this paragraph.



(c)(b) “Investigational drug, biological product, or device” means:



1. A drug, biological product, or device that has successfully completed
phase 1 of a clinical trial but has not been approved for general use by the
United States Food and Drug Administration and remains under investiga-
tion in a clinical trial approved by the United States Food and Drug
Administration; or



2. Medical cannabis that is manufactured and sold by a dispensing
organization.



(d)(c) “Terminal condition” means a progressive disease or medical or
surgical condition that causes significant functional impairment, is not
considered by a treating physician to be reversible even with the adminis-
tration of available treatment options currently approved by the United
States Food and Drug Administration, and, without the administration of
life-sustaining procedures, will result in death within 1 year after diagnosis
if the condition runs its normal course.



(e)(d) “Written informed consent” means a document that is signed by a
patient, a parent of a minor patient, a court-appointed guardian for a
patient, or a health care surrogate designated by a patient and includes:



1. An explanation of the currently approved products and treatments for
the patient’s terminal condition.



2. An attestation that the patient concurs with his or her physician in
believing that all currently approved products and treatments are unlikely
to prolong the patient’s life.



3. Identification of the specific investigational drug, biological product,
or device that the patient is seeking to use.



4. A realistic description of the most likely outcomes of using the
investigational drug, biological product, or device. The description shall
include the possibility that new, unanticipated, different, or worse symp-
toms might result and death could be hastened by the proposed treatment.
The description shall be based on the physician’s knowledge of the proposed
treatment for the patient’s terminal condition.



5. A statement that the patient’s health plan or third-party adminis-
trator and physician are not obligated to pay for care or treatment
consequent to the use of the investigational drug, biological product, or
device unless required to do so by law or contract.
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6. A statement that the patient’s eligibility for hospice care may be
withdrawn if the patient begins treatment with the investigational drug,
biological product, or device and that hospice care may be reinstated if the
treatment ends and the patient meets hospice eligibility requirements.



7. A statement that the patient understands he or she is liable for all
expenses consequent to the use of the investigational drug, biological
product, or device and that liability extends to the patient’s estate, unless
a contract between the patient and the manufacturer of the investigational
drug, biological product, or device states otherwise.



(3) Upon the request of an eligible patient, a manufacturer may, or upon
a physician’s order pursuant to s. 381.986, a dispensing organization may:



(a) Make its investigational drug, biological product, or device available
under this section.



(b) Provide an investigational drug, biological product, or device, or
cannabis delivery device as defined in s. 381.986 to an eligible patient
without receiving compensation.



(c) Require an eligible patient to pay the costs of, or the costs associated
with, the manufacture of the investigational drug, biological product, or
device, or cannabis delivery device as defined in s. 381.986.



Section 3. (1) Notwithstanding s. 381.986(5)(b), Florida Statutes, a
dispensing organization that receives notice from the Department of Health
that it is approved as a region’s dispensing organization, posts a $5 million
performance bond in compliance with rule 64-4.002(5)(e), Florida Adminis-
trative Code, meets the requirements of and requests cultivation authoriza-
tion pursuant to rule 64-4.005(2), Florida Administrative Code, and expends
at least $100,000 to fulfill its legal obligations as a dispensing organization;
or any applicant that received the highest aggregate score through the
department’s evaluation process, notwithstanding any prior determination
by the department that the applicant failed to meet the requirements of s.
381.986, Florida Statutes, must be granted cultivation authorization by the
department and is approved to operate as a dispensing organization for the
full term of its original approval and all subsequent renewals pursuant to s.
381.986, Florida Statutes. Any applicant that qualifies under this subsection
which has not previously been approved as a dispensing organization by the
department must be given approval as a dispensing organization by the
department within 10 days after the effective date of this act, and within 10
days after receiving such approval must comply with the bond requirement
in rule 64-4.002(5)(e), Florida Administrative Code, and must comply with
all other applicable requirements of chapter 64-4, Florida Administrative
Code.



(2) If an organization that does not meet the criteria of subsection (1)
receives a final determination from the Division of Administrative Hearings,
the Department of Health, or a court of competent jurisdiction that it was
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entitled to be a dispensing organization under s. 381.986, Florida Statutes,
and applicable rules, such organization and an organization that meets the
criteria of subsection (1) shall both be dispensing organizations in the same
region. During the operations of any dispensing organization that meets the
criteria in this section, the Department of Health may enforce rule 64-4.005,
Florida Administrative Code, as filed on June 17, 2015.



(3) This section does not apply to s. 381.986 (5)(c), Florida Statutes.



Section 4. Any college or university in the state that has a college of
agriculture may conduct cannabis research consistent with state and federal
law.



Section 5. This act shall take effect upon becoming a law.



Approved by the Governor March 25, 2016.



Filed in Office Secretary of State March 25, 2016.
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The following deposition of M. CHRISTOPHER BRYANT, ESQ., 



was taken on oral examination, pursuant to notice, for 



purposes of discovery, and for use as evidence, and for other 



uses and purposes as may be permitted by the applicable and 



governing rules.  Reading and signing is WAIVED. 



**** 



THE COURT REPORTER:  Would you please raise 



your right hand?  Do you solemnly swear or affirm 



the testimony you'll give today will be the truth, 



the whole truth, and nothing but the truth?



THE WITNESS:  I do. 



Thereupon,



M. CHRISTOPHER BRYANT, ESQ. 



the witness herein, having been first duly sworn, was examined 



and testified as follows: 



DIRECT EXAMINATION



BY MR. LOMBARD:



Q. Please state your name for the record.  



A. Chris Bryant.  I'm a member of the Florida 



Bar, and I'm in their records as Matthew Christopher 



Bryant. 



Q. Gotcha.  I'm going to call you Chris because 



we know each other.  



A. Okay.  That's fine. 



Q. Chris, we're here today in the case styled 
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Edward Miller & Son, Inc., versus the Department of 



Health.  It's a state court action relating to a 2015 



application by -- I'm going to call it Miller & Sons -- 



to the Department of Health.  Are you at all familiar 



with that? 



A. I am. 



Q. Okay.  And how are you familiar with it? 



A. I was retained through Mr. Anthony -- 



Q. Ardizzone? 



A. -- Ardizzone in -- I believe it was in July of 



2015 to assist with some issues with the submission of 



their application after the fact, after the 



application -- I believe there was an application 



deadline for these applications, after the application 



deadline had passed, and I believe Mr. Ardizzone became 



aware that perhaps their application was being deemed 



untimely and they needed representation. 



Q. Okay.  And just to be clear, you said you were 



retained by Mr. Ardizzone.  Were you retained to 



represent him personally, or were you retained to 



represent the company, Ed Miller & Son, Inc.? 



A. My understanding was I was retained to 



represent Ed Miller & Son, Inc. 



Q. Was there a formal engagement letter that was 



executed? 
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A. It was not executed.  I did send an engagement 



letter and a form that our firm uses called a 



"New Matter Report" whenever we open a new matter 



whenever we're hired by a new client. 



Q. Okay.  



A. I don't know that that was ever signed and 



returned to me, but I had multiple communications with 



Mr. Ardizzone. 



Q. Okay.  I'm going to tell you on the record 



what I told you off the record.  It's not my intent 



today to try to elicit information that is protected by 



the attorney-client privilege.  That's not to say that 



I won't ask a question that, you know, unbeknownst to me 



or unwittingly suggests that you reveal attorney-client 



communications.  



So if you think I'm getting there with a 



question, just tell me.  I'm sure Mr. Elliott will chime 



in as well.  But I do want you to know that it's not 



my -- I'm not trying to do it.  But best intentions 



aside, it may get to a place where you think I'm going 



there, and I just need you to let me know.  



A. Understood.  



Q. Okay.  So July 2015 you were retained.  You 



had some communications, did you not, with the 



Department of Health on behalf of Ed Miller & Sons? 
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A. I did. 



Q. Okay.  And at the time that you had those 



communications, were you acting as the attorney for 



Ed Miller & Sons, Inc.? 



A. Yes.



Q. Okay.  All right.  Now, you said you were 



retained regarding an application and an application 



deadline.  Let me go ahead and -- a lot of what I want 



to do today is just walk through a chronology with 



you --



A. Okay. 



Q. -- and get you to maybe authenticate some 



records or documents for me.  



(Exhibit 1 marked.) 



MR. LOMBARD:  I've got -- it looks like a big 



stack, but it's not as big as it looks -- or it's 



not as many as it looks.  Let me show you what I've 



marked as Exhibit 1 to your deposition.  Let's go 



off the record.



(Discussion off the record.) 



BY MR. LOMBARD:  



Q. Have you had a chance to look at Exhibit 1? 



A. Yes.



Q. Do you recognize Exhibit 1? 



A. Yes. 
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Q. What is Exhibit 1? 



A. It is the document that I prepared and filed 



with the Department of Health on behalf of Ed Miller & 



Sons.  I note the copy I have does not have a 



certificate of service on it and I believe the -- 



Q. You believe the original has it? 



A. Yes, I believe so.  I believe it does but -- 



Q. Do you possess a copy with the certificate of 



service on it? 



A. Actually, if you have another -- I was 



provided by your office with -- 



Q. A copy?  



A. -- a stack of the documents that they -- that 



it was expected I would be asked about today.  And -- 



Q. So -- 



A. -- it's perhaps in the -- if you have another 



document -- 



Q. I do.  I do.  



A. -- that is the withdrawal of the notice of 



protest, that one may -- that version of it may have the 



certificate of service. 



Q. Okay.  We'll turn to that in a second.  



A. Okay. 



Q. But in terms of the note -- and we'll do it 



for the other exhibit -- but in terms of the notice of 
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protest, what does this notice of protest -- what was it 



relating to? 



A. It was -- as indicated in the reference, it 



was related to the application of Ed Miller & Sons for 



approval as a low-THC cannabis dispensing organization, 



and this was filed in response to a -- as I recall, a 



posting that appeared on the Department's website 



identifying who the applicants were.  And Ed Miller & 



Sons was not on that list as being an applicant. 



Q. Okay.  Would you agree with me that you filed 



this or had it -- caused it to be filed on July 15th of 



2015? 



A. Yes. 



Q. Okay.  And if I understood what you just said, 



and I think it's referenced here in the first sentence, 



that Miller & Sons was trying to protest the apparent 



decision by the Department of Health that Ed Miller & 



Sons is, quote, not an applicant for approval as a 



dispensing organization; is that accurate? 



A. Yes.  Yes. 



Q. Okay.  After you filed this, did you have any 



communications with the Department of Health? 



A. I did with an attorney for the Department by 



the name of Amanda Bush. 



Q. Okay.  And I've got some documents we'll go 
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through, but would you agree with me that you had both 



written communications with Ms. Bush and perhaps a phone 



call or two with Ms. Bush? 



A. Correct. 



Q. Okay.  And we'll get to it in a second, but 



I'll ask the predicate question:  You filed what is a 



notice of protest, which is typically -- well, let me 



back up.  Give me your educational background.  



A. I have a bachelor's degree in political 



science or government from Florida State University in 



1980, a law degree from Florida State University in 



1984.  I've been a member of the bar in the State of 



Florida since 1984, practicing, actually, with the same 



firm in Tallahassee since that time.



Q. That's a rarity these days.  



A. Yes.  



Q. What is your -- since 1984, have you had a 



particular area of concentration? 



A. Almost exclusively administrative law, and 



within administrative law, a significant emphasis on 



procurement law, competitive bidding.  But not 



exclusively competitive bidding.  I've also done 



permitting, rulemaking, licensing, those types of 



things. 



Q. Okay.  You have, over the past, I'm not even 
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going to say how many years, but since '84, handled 



licensing cases under the APA, the Administrative 



Procedure Act? 



A. I have. 



Q. So would you consider yourself well-versed in 



the Administrative Procedure Act? 



A. I would like to think so, yes. 



Q. Yeah.  Are you board-certified? 



A. I am not board-certified.  



Q. I haven't wanted to take the test either, so I 



understand.  But during that entire time, you've been a 



member of the bar continuously? 



A. Yes. 



Q. And you've continuously practiced in that 



area? 



A. Yes. 



Q. So getting back to Exhibit 1, you titled this 



a "notice of protest," and you referenced 



Section 120.57(3), which relates to bid protests versus 



other sections of the -- I'm going to keep calling it 



the APA, which deals with different agency action.  Is 



there a particular reason why you referred to it this 



way in the documents? 



A. This was a fairly new licensing program, to my 



knowledge, that the Department of Health was operating.  
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It was not clear to me if they were treating it as -- 



you know, if they were following a procurement model 



where they've got a limited number of slots that they 



are going to award and are they doing it competitively 



such that 120.57(3) might apply.  



I thought, in an abundance of caution -- 



I thought it was possible that they were not proceeding 



under procurement provisions of 120.57(3), but to me, 



the prudent thing to do was assume the worst case 



scenario.  If the worst case scenario was, yes, it was 



under a procurement model and you only had 72 hours 



after learning of the agency's decision to file a notice 



of protest, you needed to do that or you were 



potentially going to waive your right to be heard. 



Q. Okay.  



A. So this was more in an abundance of caution, 



and if we were wrong and if it was not proceeding under 



120.57(3), but was simply licensing or some other form 



of agency decision, then we would have a longer time 



period within which to challenge that decision. 



Q. Okay.  



A. So if this was filed and the response came 



back that we're not treating it as a notice of protest, 



you don't -- we're not treating this as a procurement, 



we're not going to be doing it as a protest, like a 
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procurement protest, then we would still have the 



opportunity to challenge it as a licensing decision or 



perhaps a competitive licensing decision like 



certificate of need for hospitals, which I have done 



some of that as well. 



Q. I note in the notice of protest, which is 



Exhibit 1, that you said:  "The time of the posting is 



not shown either on the website or the list itself."



So if I understand what you're referring to in 



here, there was some list that was published on the 



Department website that identified who the applicants 



were for each of the different regions? 



A. Correct.  I'm not sure if it broke them down 



by regions, but it identified "these are the applicants 



who submitted applications. "



Q. And, again, I'm just keying off what's written 



here.  Based on what I see here, the contention in this 



notice is that Ed Miller & Sons, Inc., was not on that 



list at that time?



A. Correct. 



Q. Okay.  And I see here that you also said that 



it did not contain the notice required by 120.57(3).  



And when you said "the notice," what notice are you 



referring to? 



A. The notice that the statute would require an 
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agency, when it has reached a decision or a preliminary 



decision, where it must advise applicants or bidders or 



affected persons of their right to seek an 



administrative proceeding and their time limit for doing 



so. 



Q. Okay.  You'd agree with me that the clerk's 



stamp on this is at approximately 11:37 a.m. on 



July 15th of 2015? 



A. Yes. 



(Exhibit 2 marked.) 



BY MR. LOMBARD: 



Q. Okay.  Let me hand you another exhibit, and 



while I'm doing that, on that same day, do you recall 



whether you had a conversation with Ms. Bush about your 



notice of protest that you filed?



A. I believe I did on that day. 



Q. Let me hand you what I've marked as Exhibit 2, 



and I know you said you believed you did, but I'm 



looking for a little more certainty.  So let me have you 



look at this document and see if it refreshes your 



recollection as to whether you had a conversation with 



Ms. Bush.  



A. Yes, I did have a conversation with her by 



telephone on the same day that I filed. 



Q. And what was that conversation?  What was the 
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substance of the conversation? 



A. The substance of the conversation was her 



advising me of a couple of things.  One, that they had 



not -- they were not -- the Department was not 



proceeding under 120.57(3), were not handling this 



licensing of dispensing organizations as a competitive 



procurement process, but rather as a licensing process.  



So the expedited time frame for requesting a hearing in 



response to a notice of agency action was not going to 



be governed by 120.57(3).  



And she also indicated to me that the 



Department did not consider that they had given any 



formal notice yet of who they considered to be the 



applicants for licenses. 



Q. Okay.  Anything else you recall? 



A. That's all that comes to me right now. 



Q. Okay.  So let me ask you to look next at 



Exhibit 2 and tell me whether you recognize Exhibit 2? 



A. Yes. 



Q. What is Exhibit 2? 



A. Exhibit 2 is an email I sent to Amanda Bush on 



Wednesday, July 15th, the same day that the notice of 



protest was filed.  And looking at the time indicated, 



it indicates that was sent at about 2:16 in the 



afternoon.  I have no reason to doubt that that's 
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accurate. 



Q. Okay.  And would you agree with me that 



Exhibit 2 accurately reflects what you believed to be 



the substance of the conversation contemporaneous with 



the conversation? 



A. Yes. 



Q. Okay.  And I'll just -- I heard you say what 



you remember, but let me make sure I've got what you 



wrote correctly.  The first point is that the Department 



didn't consider the posting of those names on their 



website to be a point of entry to request administrative 



proceedings; is that correct?



A. Yes. 



Q. Okay.  When you wrote "point of entry," what 



does that phrase mean? 



A. Point of entry meaning that the signal from 



the agency that it has reached the point or the stage 



where it has made a decision and is now letting affected 



parties know that we have made a decision and if you are 



unhappy with that decision you can request an 



administrative proceeding and this is how you go about 



doing so and this is the time within which you must do 



it. 



Q. Okay.  And did Ms. Bush also tell you that the 



Department would, in fact, notify and provide a point of 
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entry to applicants so they can seek review? 



A. Yes. 



Q. Okay.  And as reflected in the third paragraph 



of your email, did Ms. Bush represent to you that the 



Department deemed these applications to proceed under 



the licensing provisions of the Administrative Procedure 



Act?  



A. Yes. 



Q. Specifically Section 120.60? 



A. Yes. 



Q. Okay.  Am I correct that in Exhibit 2, you 



were seeking her confirmation of these points outlined 



in your email and that if she did confirm the points 



identified in your email that you would, on behalf of 



Ed Miller & Son, withdraw the notice of protest? 



A. Yes, that's correct. 



Q. Is that what it says in that last paragraph? 



A. It does.  And I know I always specifically ask 



the agency, when I'm doing something like this, to 



confirm so that we don't have to get in a dispute later 



as to whether just because I said something in an email 



to them they necessarily agree with it. 



Q. Okay.  And do you recall whether Ms. Bush 



responded to the email in Exhibit 2? 



A. I recall that she did. 
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(Exhibit 3 marked.) 



BY MR. LOMBARD: 



Q. Okay.  So let me hand you what I have marked 



as Exhibit 3, and I'll give you a chance to look at 



that.  



A. Okay. 



Q. Do you recognize Exhibit 3?



A. Yes. 



Q. So just for the record, Exhibit 3 -- and just 



to expedite, Exhibit 3 contains, towards the bottom, 



your email that was sent that was reflected in 



Exhibit 2?



A. Yes. 



Q. And then right above that, is there an email 



from Ms. Bush to you that same day, July 15th? 



A. Yes. 



Q. Do you recall receiving this email from 



Ms. Bush? 



A. I do. 



Q. Would you agree with me that in this email 



Ms. Bush agreed with the points made or confirmed the 



conversation you had, with just one exception, that she 



noted that the list was posted on or about Friday, 



July 10th, as opposed to specifically on the 10th, 



per se? 
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A. Yes. 



Q. Okay.  Did you understand this to mean, then, 



that the Department was agreeing with your recitation of 



the conversation as you recalled it and detailed it in 



your email, which is Exhibit 2?



A. Yes, subject to the -- 



Q. Caveat? 



A. -- the caveat about the date, that they 



couldn't be certain of the date.  And, frankly, neither 



could I based on what was posted.  It didn't have -- 



what was on their website did not have a date stamp as 



to say when it was being put on their website. 



Q. Would you agree with me that Ms. Bush also 



indicated to you the Department would add you to a 



service list for agency action related to Ed Miller & 



Sons? 



A. Yes. 



Q. Okay.  As a result of her confirmation in 



Exhibit 3 of your discussion, did you subsequently agree 



on behalf of your client to withdraw the notice of 



protest?  



A. I did.



(Exhibit 4 marked.) 



BY MR. LOMBARD:



Q. Let me hand you Exhibit 4.  
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A. Okay. 



Q. Do you recognize Exhibit 4? 



A. Yes. 



Q. At the top of Exhibit 4 -- well, what is that 



correspondence at the top of Exhibit 4?



A. Exhibit 4 adds to what we've previously looked 



at as Exhibit 2 and Exhibit 3, an email that I sent to 



Amanda Bush also on Wednesday, July 15th at -- it has 



the date -- the timestamp of 3:40 p.m.  I have no reason 



to believe that's inaccurate, and it would be consistent 



with my responding to her email of 3:29 or so. 



Q. Did you advise her in this email that you 



would be withdrawing the notice of protest on behalf of 



Ed Miller & Sons? 



A. I did. 



Q. Okay.  And did you, in fact, submit a notice 



of withdrawal of the protest? 



A. I did. 



Q. Okay.  



(Exhibit 5 marked.) 



BY MR. LOMBARD:



Q. Let me hand you what I've marked as Exhibit 5.  



Take a minute to familiarize yourself with that.  



A. Okay. 



Q. Exhibit 5, do you recognize it? 
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A. Yes. 



Q. What is Exhibit 5? 



A. Exhibit 5 is the first two pages -- or the 



email thread from July 15th with the newest addition to 



it being an email I sent to Amanda Bush at, it says, 



3:58 on the afternoon of Wednesday, July 15th.  I have 



no reason to doubt that that's inaccurate.  I think 



that's accurate.  



And I forwarded to her a copy of the notice -- 



withdrawal of notice of protest, which I had probably 



just moments before faxed to their agency clerk.  Faxing 



to the agency clerk was the means of filing that 



Ms. Bush had suggested. 



Q. Okay.  And, in fact, in Exhibit 5, your email 



of 3:58 p.m., on July 15th says:  "This was just sent to 



your agency clerk via facsimile"; is that right? 



A. Yes. 



Q. Okay.  And if we turn -- well, let's -- for a 



second, let's stay with that email.  The email has a 



line that says, "Attachments," and it says, "Notice of 



Withdrawal of Notice of Protest.pdf"; do you see that? 



A. Yes. 



Q. Did your email attach a copy of the notice of 



withdrawal to it? 



A. To the best of my recollection, it did.  
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I think it would not have shown up -- there would not 



have been an attachments line if there was no 



attachment, I think, but -- 



Q. Okay.  And -- well, let me ask it this way:  



The substance of your email says "Attached please find 



Miller & Sons' withdrawal of its notice of protest."  



As best you can recall, did you execute on 



that by attaching the notice of withdrawal?



A. Yes.



Q. Okay.  So if we turn the page to what is a 



withdrawal of notice of protest, do you recognize that? 



A. Yes. 



Q. And tell me what that is.  



A. This is the withdrawal of notice of protest 



that I prepared and filed the afternoon of July 15th, 



filed by facsimile with the Department of Health agency 



clerk withdrawing the notice of protest that I had filed 



with the Department by hand delivery that morning. 



Q. Does the withdrawal of notice of protest that 



you executed on July 15th, the same day as the day you 



filed the notice of protest, indicate that the 



withdrawal was premised on certain representations by 



the Department of Health to you? 



A. Yes. 



Q. Was the withdrawal premised on the fact that 
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the list that was published on the website is not agency 



action? 



A. In part, yes, that's one of the things that it 



was premised upon. 



Q. Okay.  And let me walk through those premises.  



The second being that the Department will subsequently 



notify and provide a clear point of entry when a 



determination is made regarding an applicant's status 



and selection? 



A. Yes. 



Q. And that those determinations by the 



Department as to an applicant's status and selection are 



considered by the Department to be a licensing 



determination as covered by Section 120.60 Florida 



Statutes? 



A. Yes. 



Q. And that those decisions would be subject to 



challenge under 120.569, 120.57, sub-paragraph (1) and 



120.57 sub-paragraph (2)? 



A. Yes, depending on whether it involved disputed 



issues of fact or did not involve disputed issues of 



fact. 



Q. But that under no circumstance was it being 



deemed by the Department to be a competitive procurement 



subject to 120.57 sub-paragraph (3)?
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A. Correct.  Yes. 



Q. Now, if we turn the page, there's a 



certificate of service; do you see that? 



A. Yes. 



Q. Earlier when I showed you Exhibit 1, you said 



Exhibit 1 looked accurate except it appeared to be 



missing a certificate of service? 



A. Uh-huh. 



Q. Turn right behind that.  Do you see the 



original notice of protest there?



A. I see a copy of the original notice of 



protest. 



Q. My -- yeah.  That's what happens when you 



depose a lawyer.  Okay.  Do you see a certificate of 



service that goes with that copy of the notice of 



protest? 



A. Yes. 



Q. So would you agree with me that the copy of 



the notice of protest that is in Exhibit 5 to your 



deposition appears to be a complete copy of the notice 



of protest filed by you on behalf of Ed Miller & Sons on 



July 15th, 2015? 



A. Yes.  And I would point out that in addition 



to the certificate of service, it included a piece of 



paper -- a list of dispensing organization applications, 
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which I believe was attached to the original notice of 



protest that I filed. 



Q. In fact, the notice of protest says:  "To the 



best of Miller & Sons' knowledge, the attached list of 



applications was posted."  



So do you agree with me that you included in 



your notice of protest a copy of the list that at that 



point you thought was prudent to file a notice of 



protest? 



A. Yes. 



Q. Okay.  And Ed Miller & Sons is not identified 



on that list, correct?  



A. Correct. 



Q. Okay.  And that was the basis of your original 



notice of protest, the absence of their name on that 



list? 



A. Correct. 



Q. Okay.  So after you filed a notice of 



withdrawal of the notice of protest, do you recall 



receiving a formal letter from -- a copy of a formal 



letter from the Department rejecting Ed Miller & Son's 



application? 



A. Yes.  



(Exhibit 6 marked.) 



MR. LOMBARD:  It's not the best copy, but a 
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copy nonetheless.  There you go.  That is 



Exhibit 6.  Off the record. 



(Discussion off the record.) 



BY MR. LOMBARD: 



Q. Let me know when you've had a chance to look 



it over.  



A. Yes, I've looked at it. 



Q. Okay.  Do you recall from looking at the prior 



emails that Ms. Bush represented to you that the 



Department would place you on the list -- on a copy list 



or a service list for any agency action relating to the 



2015 application by Ed Miller & Sons? 



A. Yes. 



Q. Okay.  And do you recall receiving this email 



from Ms. Bush on July 17th, 2015? 



A. Yes. 



Q. Stupid lawyer question.  You'd agree with me 



this is about two days after you submitted the notice of 



withdrawal of protest? 



A. Almost to the minute two days. 



Q. I doubt that was intentional but -- so would 



you agree with me that the email from Ms. Bush to you on 



July 17th, 2015, includes an attachment? 



A. Yes. 



Q. And would you agree with me that attachment is 
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a letter dated July 16th, 2015, directed to Ed Miller & 



Sons, Inc.? 



A. Yes. 



Q. Did you, in fact, receive this attachment? 



A. I did. 



Q. Okay.  And you'd agree with me -- and we 



can -- I don't want to argue about whether it was proper 



or improper to deny the application -- you'd agree with 



me this is a notice advising your client and by copy to 



you that the application that was submitted was deemed 



rejected or untimely? 



A. Yes.  It was -- I viewed this letter as the 



Department saying that the application from Ed Miller & 



Sons was untimely filed, that the material -- 



application materials were untimely received and 



apparently also received without an application fee. 



Q. Okay.  And as a result, did you understand 



that they were effectively rejecting the request for 



licensure? 



A. That was my understanding. 



Q. So we talked earlier about some of the 



premises upon which your withdrawal -- Ed Miller & Sons' 



withdrawal of the notice of protest was premised and 



that included, among others, subsequent notification 



with a clear point of entry to challenge any agency 
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decision; do you recall that? 



A. Yes. 



Q. Would you agree with me that the second page 



of the letter dated July 16th, 2015, from Ms. Patricia 



Nelson on behalf of the Department to Ed Miller & Sons 



includes said notice of rights? 



A. Yes.  And I agree that notice of rights 



constitutes a clear point of entry. 



Q. Okay.  Well, that was going to be my next 



question, so you're getting ahead of me.



Would you agree with me that it advises in the 



last paragraph of the notice of rights that failure of 



any person to file a petition for hearing within 21 days 



from receipt of this agency action will constitute a 



waiver of that person's right to administrative hearing? 



A. I agree that that is what it says. 



Q. What it says? 



A. Yes. 



Q. Okay.  Would you agree with me that you are 



cc'd on the July 16th, 2015, letter? 



A. Yes. 



Q. This is one of those tricky questions.  I'm 



not trying to get into attorney-client privilege, but 



let me see if I can ask it in a way that doesn't go 



there.  
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MR. ELLIOTT:  And if you would pause before 



you answer. 



MR. LOMBARD:  Yeah.  And both of you tell me.  



I'm really not trying to go there.  I'm just trying 



to find a way to get the answer I'm looking for.  



BY MR. LOMBARD:



Q. Would you agree with me that your client 



received a copy of the July 16th, 2015, letter from 



Ms. Nelson rejecting the application? 



MR. ELLIOTT:  To the extent you know. 



MR. LOMBARD:  Well, that's fair.  If he 



doesn't know, he doesn't know. 



THE WITNESS:  Can we go off the record for 



just a second? 



MR. LOMBARD:  We can.  We can. 



(Discussion off the record.) 



MR. LOMBARD:  Let's go back on.



BY MR. LOMBARD:



Q. So let me ask a different question and see how 



we can parse this.  And I understand Mr. Elliott may 



assert some objections and instruct you not to answer 



and that's fine.  I don't know whether I agree or 



disagree with the objection, but let's get through them 



and have them on the record.  



The copy of the July 17th email that included 
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a copy of the July 16th letter from Ms. Nelson rejecting 



the application, did you forward that to your client? 



MR. ELLIOTT:  Let me just make a general 



objection first and then I'll get into specific 



objections.  But, generally, the client has not 



waived the attorney-client privilege whatsoever so 



that -- and only you know, Mr. Bryant, what the 



answer to each question is.  I don't know.  And so 



my objection is attorney-client privilege. 



MR. LOMBARD:  Okay. 



MR. ELLIOTT:  And to the extent your answer in 



any way involves a communication with your client 



that would -- within that scope of the 



attorney-client privilege, then we object and we 



want the attorney-client privilege preserved.  So 



with that, I do object to that question. 



MR. LOMBARD:  Okay.  So -- 



MR. ELLIOTT:  And instruct the witness not to 



answer. 



MR. LOMBARD:  There we go.  That's what he was 



looking for. 



THE WITNESS:  Okay. 



BY MR. LOMBARD:



Q. Independent of communications with your 



client, do you have knowledge as to whether your client 
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received the letter? 



A. Not independent of communications with my 



client.  



MR. ELLIOTT:  Can we go off the record for 



just a minute? 



MR. LOMBARD:  Yes. 



(Discussion off the record.) 



BY MR. LOMBARD:



Q. The email from Ms. Bush, would you agree with 



me it also references two cashier's checks that your 



client, Ed Miller & Sons, had submitted to the 



Department, and she was requesting further direction 



from you on what to do with the checks? 



A. Yes. 



Q. Okay.  And can you recall whether you 



responded to her?  If you don't, I think I've got an 



email.  



A. I don't know if I responded immediately, but 



I do recall a subsequent -- 



Q. Yeah.  



A. -- communication with Ms. Bush.  It may have 



been email.  It may have been phone.  It may have been a 



combination making arrangements for picking up those 



checks, I believe.



(Exhibit 7 marked.) 
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BY MR. LOMBARD:



Q. Let me hand what you I've marked as Exhibit 7 



and see if that helps you recall what conversations or 



communications you had with Ms. Bush regarding the 



checks.  



A. Okay. 



Q. Does Exhibit 7 help refresh your recollection 



as to whether you talked to her and/or communicated with 



her by email? 



A. Yes. 



Q. And what did you do? 



A. Apparently, I had a telephone conversation 



with Ms. Bush, according to this email from me, that she 



had initiated on Wednesday, July 29, asking about the 



return of the application fee checks.  



And, again, relying on this email and my 



recollection, I had a concern that if we accepted the 



return of those checks, that someone might argue that we 



had effectively -- that Ed Miller & Sons had effectively 



withdrawn the application, and I wanted to make sure 



that was not going to be the Department's position. 



Q. At the time of the email reflected on 



Exhibit 7 -- and I'm specifically talking about the 



July 31st, 11:17 a.m. email, you were still 



representing -- you were still counsel to Miller & Sons, 
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correct? 



A. Yes. 



Q. And I should have asked this earlier, but 



on the -- if you go back to Exhibit 6 -- I hate to 



backtrack on you, Chris -- 



A. That's okay. 



Q. -- the email that was sent to you July 17th, 



2015, at 4:26 p.m. by Ms. Bush attaching the denial 



letter of July 16th, at that time when you received that 



email, were you still counsel to Ed Miller & Son? 



A. Yes, to the best of my knowledge, I was.  



I had not been discharged by them. 



Q. Okay.  



A. Or by Mr. Ardizzone on their behalf or by them 



directly. 



Q. Right.  Okay.  And do you recall if you 



ultimately got the checks back? 



A. My recollection is yes. 



Q. Okay.  And the Department gave both back? 



A. That's my recollection, yes. 



Q. And as a matter of fact, they were -- you sent 



a -- do you recall you sent a runner to pick them up? 



A. That sounds right. 



Q. Okay.  The runner might have been your son? 



A. Might have been. 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 34



Q. Okay.  Well, let's -- I'm not sure that's a 



big issue in this case, so we'll skip that.  I've got 



this (indicating to document.) 



So you have a call with Ms. Bush -- and, 



again, I'm trying to run through the sequence -- you 



have this email exchange.  Ultimately the checks go 



back.  And do you recall after you got the checks back 



whether you had any subsequent conversations? 



A. With Ms. Bush?  



Q. Yes.  Or anybody else at the Department? 



A. I believe we had some communication regarding 



return of the applications themselves that Ed Miller & 



Sons had submitted. 



Q. Okay.  So let me backtrack for three seconds.  



Go back to Exhibit 7 for a minute.  



A. Uh-huh. 



Q. On July 31st, you'd agree with me -- of 2015, 



you'd agree with me that at that point we're still 



within the 21-day window that was referenced in 



Ms. Nelson's denial letter? 



A. Yes. 



Q. Okay.  



A. Of July 16th -- the July 16th denial letter?  



Q. Yes, sir.  



A. Yes. 
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(Exhibit 8 marked.) 



BY MR. LOMBARD: 



Q. Okay.  So let me hand you Exhibit 8 --



A. Okay. 



Q. -- and see if that helps you out with respect 



to the request for a return of the application.  



A. Okay. 



Q. Would you agree with me Exhibit 8 -- well, 



what is Exhibit 8? 



A. Exhibit 8 was an email that I sent to 



Amanda Bush on Monday, August 10, seeking the return of 



the application for licensure as a dispensing 



organization submitted by Ed Miller & Sons.  And 



I believe they had -- I know it was submitted in at 



least a flash drive format.  I don't recall if there was 



a hard copy submitted as well, but -- I just don't 



recall that at this point.  But they essentially wanted 



it back. 



Q. Okay.  Was that request reflected in Exhibit 8 



made by you as counsel to Ed Miller & Sons? 



A. Yes. 



Q. Well, and you say:  "My client has asked me to 



pursue the return of their application."  So would you 



agree with me this was at the direction of your client 



as reflected in your email? 
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A. Yes. 



Q. Okay.  You'd agree with me that the Department 



told you, no, that they can't return a public record? 



A. Yes. 



Q. Okay.  Now, this email is dated August 10th of 



2015, correct? 



A. Yes. 



Q. In the first sentence, you're advising here 



that -- if you think I'm mischaracterizing it, tell 



me -- that the 21-day window or point of entry reflected 



in Ms. Nelson's July 16th, 2015, letter has expired and 



Ed Miller & Sons, quote, did not file a petition 



challenging the Department's decision to reject its 



application, correct? 



A. Well, my email did not speak to the expiration 



of the 21 days, but it did indicate that they did not 



file a petition or at least did not instruct me to do 



so. 



Q. Okay.  



A. I was not aware whether perhaps they had gone 



out and hired other counsel to file a petition on their 



behalf, but to my knowledge, they had not and I knew 



that I had not on their behalf. 



Q. Okay.  I don't want to make things exhibits 



unnecessarily.  You recall that Ms. Bush told you the 
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Department cannot return the application because it 



became a public record? 



A. Yes, I do recall that. 



Q. Okay.  And you recall that it was never, 



in fact, returned -- at least not through you -- 



returned, correct? 



A. It was not returned through me. 



Q. Okay.  



A. I have no knowledge whether it was returned 



through anybody else or -- 



Q. And, again, perhaps dumb lawyer questions, but 



as you sit here today, you'd agree with me that you did 



not, on behalf of Ed Miller & Sons, file any petition 



challenging the July 16th, 2015, rejection letter from 



Ms. Nelson? 



A. Yes.  I did not file anything challenging the 



rejection that appeared in the July 16th letter on 



behalf of Ed Miller & Sons or Mr. Ardizzone. 



Q. Do you recall whether you had any -- I'm going 



to have to mark it.  



A. Okay. 



MR. LOMBARD:  It's easier. 



(Exhibit 9 marked.) 



BY MR. LOMBARD:



Q. Let me hand you Exhibit 9.  I think we can end 
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with that.  



A. Okay. 



Q. Do you recognize Exhibit 9? 



A. Yes. 



Q. Okay.  Just to kind of -- really just for 



timeline purposes more than anything else, you'd agree 



with me this reflects an exchange between you and 



Ms. Bush where she indicates what you've already told 



me, that the Department told you it can't return the 



application because it's public record? 



A. Yes. 



Q. You acknowledged that statement.  You didn't 



necessarily agree with it, but you acknowledged it and 



you said you would advise your client; is that correct? 



A. I said I will discuss with my client, yes. 



Q. And this is dated August 10th, correct? 



A. Correct. 



Q. Okay.  After August 10th, do you recall 



whether you had any conversations with Ms. Bush or any 



other person at the Department of Health with regard to 



this topic, the application of Ed Miller & Sons? 



A. Regarding returning copies of the application?  



Q. Regarding anything relating to the 



application.  



A. Not that I recall. 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



M. CHRISTOPHER BRYANT, ESQ. -- 09/12/2018 39



Q. Okay.  We've walked through a number of 



emails, and you've also indicated to me that you had 



telephone communications with Ms. Bush.  



A. Yes. 



Q. At any point after July 16th, 2015, did the 



Department ever represent to you that Ed Miller & Sons 



could have more than 21 days to file a petition to 



challenge the denial of the application for the 2015 



dispensing organization licensure? 



A. I don't recall ever receiving such 



communication from the Department. 



Q. I know it's reflected in emails, but I'm going 



to ask the dumb lawyer question.  To your recollection, 



did the Department ever say or do anything that 



prevented you, on behalf of Ed Miller & Sons, from 



filing a petition challenging the denial since 



July 16th, 2015? 



A. No. 



Q. Do you recall whether you spoke to anyone 



other than Ms. Bush about the Miller & Sons application? 



A. I don't believe I did, other than, you know, 



possibly staff and, you know, if I was calling to -- she 



was not available and just leaving a message.  But 



I think everything was probably by voicemail.  I don't 



believe I had any substantive discussions with anybody. 
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Q. I'm not suggesting you did.  I'm just trying 



to close out the record.  



A. Yeah.  No, I don't recall any discussions with 



anyone other than Ms. Bush. 



Q. Okay.  So the first communication that we've 



talked about today between you and the Department was 



the notice of protest that you filed on July 15th of 



2015.  



Prior to July 15 of 2015, did you have any 



communications with the Department regarding the 



submission of an application by Ed Miller & Son? 



A. Not that I recall. 



Q. Okay.  Were you personally involved -- and, 



again, I'm not asking for communications.  I'm just -- 



when I say personally, I mean did you -- well, let me 



ask the question and then we'll see where we go.



Were you involved in the process for 



submitting the application by Ed Miller & Sons in July 



of 2015 for a dispensing organization license? 



A. You mean before or -- at any time before -- 



Q. Yeah.  Let me make sure I clean that up.  



Yeah, it's a fair question on your part, so let me kind 



of give a date.



So you filed a notice of protest on July 15th, 



2015, correct? 
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A. Yes. 



Q. Okay.  Prior to that, your client attempted to 



submit an application.  And I can show you on the 



rejection letter the date it was due, but the date 



doesn't matter as much as the process.  



Were you involved in the actual submission of 



that application to the Department? 



A. No, neither I nor my firm was involved. 



Q. And that was going to be my next, was anybody 



else at your firm involved.  



So putting client communications aside, you 



don't have any firsthand knowledge regarding what 



occurred on the day that the application was submitted 



to the Department by Ed Miller & Sons? 



MR. ELLIOTT:  I'm going to object to the form 



of the question.  But by firsthand knowledge, you 



mean direct knowledge on his part. 



BY MR. LOMBARD:



Q. Direct -- yeah, let's see if we can clean that 



question up.  I'm not sure I follow the objection, but 



what I'm getting at is not what did his client tell him 



happened that day, but if he was physically there and 



helping to tender the application that would be 



something he has personal knowledge of versus a week 



later the client called him and said, "this is what 
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happened."  I don't -- I'm not asking about what your 



client told you.  So let me try and ask that again.  



A. Yeah. 



Q. Do you have any direct personal knowledge, 



independent of client communications, about what 



transpired on the day that Ed Miller & Sons attempted to 



submit its application for licensure? 



A. No. 



MR. LOMBARD:  Let's take five.  I just want to 



think through a couple of things here and then I 



think I'm done.



THE WITNESS:  Okay.



MR. LOMBARD:  And I think I've met my one 



hour.  Close. 



(Recess taken at 9:56 a.m. until 



9:58 a.m.) 



BY MR. LOMBARD: 



Q. You're not currently counsel to Ed Miller & 



Sons, correct? 



A. Correct, I am not. 



Q. This is more of a "where are you going to be" 



question.  Are you going to be out of state or out of 



the country the week of October 8th? 



A. October 8th?  I'm not -- not that I know of.  



I have no plans to be out of the state or -- 
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Q. Or how about out of Tallahassee, which is 



probably the more important question? 



A. Yeah.  Let me just double-check my calendar, 



but in my -- at this point, I do not know of any 



out-of-town travel plans for the week of October 8th. 



MR. LOMBARD:  Okay.  I don't have any other 



questions.  I don't know if Mr. Elliott does. 



MR. ELLIOTT:  No questions.  



(The deposition was concluded at 



9:59 a.m.) 
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BEFORE TI:IE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



. l ... ~I';-.· 
·. -i: :·:i~r~T t: F :· ~ .~ · · 



15 JUL I 5 Ali II : 3 7 
In Re: Ed Miller & Sons, Inc. r :~FJr.r r F - H- c , ... 



Application for Approval of Low TilC Cannabis Dispensing Orgru:Ul:atfonS 1 
•L:. :_ ._···.!'. 



NOTICE OF PROTEST 



NOTICE IS GIVEN that Ed Miller & Sons, Inc., ("Miller & Sons") intends to protest the 



apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 



approval as a Dispensing Organization under Section 381.986, Fla Stat, despite Miller & Sons 



having submitted an application. To the best of Miller & Sons' knowledge, the attached Jist of 



Dispensing Organization Applications was posted by the Department on its website on the 



afternoon of Friday, July 10,2015. The tin1e of the posting is not shown on either the website or 



the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 



however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 



time of posting, to avoid waiver of any right to challenge. 



If it is determined that the Department has reached a decision or intended decision as to 



Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 



time prescribed by Section 120.57(3)(b) and the applicable rules of procedure. 



. rl-. 
FILED this~ day of July, 2015. 



Florida Bar No. 434450 · 
OERTEL, FERNANDEZ, BRYANT 



& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 



EX~IT I 
WIT:~r~l•v 
DATE:'-- I 
TRACY FINAN, RPR 











From: 
To: 
Subject: 
Date: 



Amanda-



Chris Brvant 
"amanda bush@f!health.goy" 
Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 2:16:54 PM 



Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position , 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson , P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



EXH~IT 2. 
WIT: r 
DATE: ~ I 
TRACY FINAN, RPR 











From: 
To: 
Subject: 
Date: 



Chris, 



Bush. Amanda 
"Chris Brvant" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:28:32 PM 



Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about thls 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" Hst. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743· 



As discussed, I v.'ill also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 



Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
C85o) 245-4027 



Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request Your 
e-mail communications may therefore be subject to public disclosure. 



From: Chris Bryant [mailto:cbryant@ohfc.com] 



Sent: Wednesday, July 15, 2015 2:25 PM 



To: Bush, Amanda 



Subject: Miller & Sons Notice of Protest 



Amanda-



EXHI~±B WIT: 1 
DATE. -J 11)( 
TRACY FINAN, APR 



Thank you for calling me after receipt of the notice of protest I filed late this morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 











be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position , 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized , we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P. 0 . Box 1110 I Tallahassee, Florida 32302-111 0 
Telephone: (850) 521-0700 1 Fax: (850) 521-0720 I Mobile: (850) 544-5302 











From: 
To: 
Subject: 
Date: 



Amanda-



Chris Bryant 
"Bush. Amanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:40:37 PM 



Thank you , and I agree with the clarification of your client's position as stated in your 
response below. I would agree we don't know for certain when the list of applicants 
was posted on the Department's website, but given that it did not contain point of 
entry language, and did not trigger a 120.57(3) review process, the exact date is not 
material. We can be confident it was not posted before the close of the application 
period on Wednesday, July 8. 



Thank you for prompt assurance and cooperation. The notice of withdrawal will be 
sent in shortly. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 1 Mobile: (850) 544-5302 



From: Bush, Amanda [mailto:Amanda.Bush@flhealth.gov] 



Sent: Wednesday, July 15, 2015 3:29PM 



To: Chris Bryant 



Subject: RE: Miller & Sons Notice of Protest 



Chris, 



Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to say that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the "'rithdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 



As discussed, I will also add you to the service list for any agency actions related to your client, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 



Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 



Please note: Florida has a very broad public records law. Most "''Iitten communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail commun ications may therefore be subject to public disclosure. 



EXH~· 
WI~ ir 
DATE: - -:b 
TRACY FINAN, RPR 











From: Chris Bryant [mailto·cbryant@ohfc com] 



Sent: Wednesday, July 15, 2015 2:25PM 



To: Bush, Amanda 



Subject: Miller & Sons Notice of Protest 



Amanda-



Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail, and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized, we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward. 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-11 10 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 











From: 
To: 
Subject: 
Date: 
Attachments: 



Amanda-



Chns Brvant 
"Bush. Amanda" 
RE: Miller & Sons Notice of Protest 
Wednesday, July 15, 2015 3:58:14 PM 
Notice of Withdrawal of Notjce of Protest.pdf 



Attached please find Miller & Sons' withdrawal of its notice of protest. This was just 
sent to your agency clerk via facsimile to 413-87 43. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson , P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: Bush, Amanda [mailto:Amanda.Bush@flhealt h.gov] 



Sent: Wednesday, July 15, 2015 3:29 PM 



To: Chris Bryant 



Subject: RE: M iller & Sons Notice of Protest 



Chris, 



Thank you for the prompt email follow-up. Your email below is an accurate summary of our discussion 
and the Department's position. The only thing I would rephrase would be to ay that "on or about this 
past Friday, July 10" related to the posting of the "Dispensing Organization Applications" list. I am not 
certain if that was when it was posted, but think we can agree it was likely around that date. You can fax 
the withdrawal to our Agency Clerk, Shannon Revels at 850-413-8743. 



As discussed, I will also add you to the service list for any agency actions related to your cl ient, Ed Miller 
& Sons, Inc. Please let me know if you have any additional questions. 



Best regards, 
Amanda G. Bush 
Senior Attorney 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 32399-1703 
(850) 245-4027 



Please note: Florida has a very broad public records law. Most written communications to or from state 
officials regarding state business are public records available to the public and media upon request. Your 
e-mail communications may therefore be subject to public disclosure. 



From: Chris Bryant [mailto:cbryant@ohfc com] 



Sent: Wednesday, July 15, 2015 2:25 PM 



To: Bush, Amanda 



Subject: Miller & Sons Notice of Protest EXH~5 WI~ 1f 
DATE: - . 
TRACY FINAN, RPR 











Amanda-



Thank you for calling me after receipt of the notice of protest I filed late th is morning 
on behalf Ed Miller & Son, Inc. As we discussed, I will summarize our conversation in 
this e-mail , and if you will respond and let me know it is an accurate summary we will 
immediately dismiss our notice of protest. 



First, the Department's posting on its website this past Friday, July 10, of the 
"Dispensing Organization Applications" list that was attached to our notice of protest 
is not considered by the Department to be agency action triggering a point of entry to 
request administrative proceedings. At such time as the Department makes any 
determinations on the status of applicants or the selection of applicants as approved 
dispensing organizations, the applicants will be notified of such and will be given an 
express point of entry to seek appropriate administrative or judicial review. 



Second, the Department considers the dispensing organization application process to 
be a licensing process governed by Section 120.60, not a competitive solicitation 
subject to Section 120.57(3). So, at such time as the Department makes 
determinations on the selection of applicants, any applicants who are adversely 
affected by that determination who seek to initiate an administrative proceeding would 
do so under Sections 120.569 and 120.57(1) or (2), not 120.57(3). 



As we discussed, please confirm for me by responsive e-mail that this accurately 
summarizes your client's position. If there is anything that you disagree with or that 
you believe needs to be rephrased to accurately represent your client's position, 
please feel free to do so. Upon receipt of your response confirming in substance what 
I have just summarized , we will immediately withdraw our notice of preset, just so the 
record is clear and so that there will be no impediment to the Department moving 
forward . 



Thank you for your time and attention to this matter. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P .A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521 -0720 I Mobile: (850} 544-5302 











BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



In Re: Ed Miller and Son, Inc. 
Application for Approval of Low THC Cannabis Dispensing Organizations 



Withdrawal of Notice of Protest 



NOTICE IS GIVEN that Ed Miller & Son, Inc., hereby withdraws the Notice of Protest 



filed by it on this date (copy attached). This withdrawal is premised on the Department's 



representation that the list of Dispensing Organization Applicants challenged by Miller and Son 



(and attached to its Notice of Protest) does not reflect agency action subject to challenge; that 



subsequent notification with a clear point of entry will be provided by the Department when 



determinations are made as to applicant status and selection; and that such determinations by the 



Department are considered by the Department to be licensing determinations governed by Section 



120.60, Fla, Stat. , and subject to challenge under Sections 120.569 and 120.57 (1) and (2), Fla. 



Stat., not competitive procurement determinations subject to challenge under Section 120.57(3), 



Fla Stat. 



~ 
FILED this~ day of July, 2015. 



M. CHRISTOPHER RYAN 
Florida Bar No. 43 50 
OERTEL, FERNANDEZ, BRYANT 



& ATKINSON, P.A. 
P.O. Box I I 10 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 
Telecopier: (850) 521-0720 
Attorneys for Ed Miller and Son, Inc. 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A. , P.O . BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 











CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that the foregoing Withdrawal ofNotice of Protest bas been filed 



via Facsimile and U.S. Mail to Shannon Revels, Agency Clerk, Florida Department of Health, 



Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida; and copy 



via Email to Amanda Bush (amanda.bush@flhealth.gov), Attorney at Law, Florida Department of 



Health, Office of the General Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida on 



:M 
this _E'_ day of July, 2015. 



Attorney 



2 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302-1110 











BEFORE THE STATE OF FLORIDA 
DEPARTMENT OF HEALTH 



15 JUL I 5 AH II : 3 7 
In Re: Ed Miller & Sons, Inc. ~~ -::111 , .... pr - w- C r .. . 



Application for Approval of Low THC Cannabis Dispensing OrgaillZaifun§ ' •• t. L -:"~· 



NOTICE OF PROTEST 



NOTICE IS GIVEN that Ed Miller & Sons, Inc. , ("Miller & Sons") intends to protest the 



apparent decision of the Department of Health that Ed Miller & Sons, Inc. is not an Applicant for 



approval as a Dispensing Organization under Section 38 1.986, Fla. Stat., despite Miller & Sons 



having submitted an application. To the best of Miller & Sons' knowledge, the attached list of 



Dispensing Organization Applications was posted by the Department on its website on the 



afternoon of Friday, July 10,2015. The time of the posting is not shown on either the website or 



the list itself, and the posting did not contain the notice required by Section 120.57(3)(a), Fla. Stat.; 



however, in an abundance of caution this Notice is being filed within 72 hours of the estimated 



time of posting, to avoid waiver of any right to challenge. 



If it is determined that the Department has reached a decision or intended decision as to 



Miller & Sons' status as an applicant, Miller & Sons will file a formal written protest within the 



time prescribed by Section 120.57(3)(b) and the applicable rules of procedure. 



- ~ 
FILED this~ day of July, 2015. 



Florida Bar No. 434450 
OERTEL, FERNANDEZ, BRYANT 



& ATKINSON, P.A. 
P.O. Box 1110 
Tallahassee, Florida 32302-1110 
Telephone: (850) 521 -0700 
Telecopier: (850) 521-0720 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALlAHASSEE, FLORIDA 32302-1110 











CERTIFICATE OF SERVICE 



I HEREBY CERTIFY that the original and one copy of the foregoing has been filed via 



Hand Delivery upon the Agency Clerk, Florida Department of Health, Office of the General 



~ 
Counsel, 2585 Merchants Row Boulevard, Tallahassee, Florida, on this JS_ day of July, 2015. 



ffv~~ fkrd 



2 



OERTEL, FERNANDEZ, BRYANT & ATKINSON, P.A., P.O. BOX 1110, TALLAHASSEE, FLORIDA 32302·1110 











Dispensing Organization Applications 



No. Applicant Region Received 
1 McCrory's Sunny Hill Nursery Central July 7, 2015 
2 Loop's Nursery and Greenhouses, Inc. Northeast July 7, 2015 



3 Keith St. Germain Nursery Farms Southeast July 7, 2015 
4 Plants of Ruskin Southwest July 8, 2015 



5 Deleons' Bromeliads, Inc. Central July 8, 2015 
6 Bill's Nursery, Inc. d/b/a Almond Tree Southeast July 8, 2015 



Nursery 



7 Bill's Nursery, Inc. d/b/a Almond Tree Northeast July 8, 2015 
Nursery 



8 Chestnut Hill Tree Farm, LLC Northeast July 8, 2015 
9 Costa Nursery Farms, LLC Southeast July 8, 2015 



10 George Hackney, Inc. d/b/a Hackney Northwest July 8, 2015 
Nursery 



11 Nature's Way Nursery of Miami Southeast July 8, 2015 



12 Alpha Foliage, Inc. Northwest July 8, 2015 
13 Alpha Foliage, Inc. Southwest July 8, 2015 
14 Redland Nursery, Inc. Central July 8, 2015 
15 Redland Nursery, Inc. Southeast July 8, 2015 



16 Hart's Plant Nursery, Inc. Northeast July 8, 2015 



17 Hart's Plant Nursery, Inc. Northwest July 8, 2015 



18 Sun Bulb Company, Inc. Southwest July 8, 2015 



19 Treadwell Nursery Central July 8, 2015 



20 Spring Oaks Greenhouse, Inc. Central July 8, 2015 



21 Knox Nursery, Inc. Central July 8, 2015 



22 San Felasco Nurseries, Inc. d/b/a Northeast July 8, 2015 
Grandiflora 



23 Tropiflora, LLC Southwest July 8, 2015 



24 Dewar Nurseries, Inc. Central July 8, 2015 



25 Tornello Landscape Corp. d/ b/a 3 Boys Southwest July 8, 2015 
Farm 



26 Perkins Nursery, Inc. Southwest July 8, 2015 



27 Tree-King Tree Farm, Inc. Northwest July 8, 2015 



28 Razbuton, Inc. Central July 8, 2015 











From: 



Sent : 
To: 
Subject: 
Attachments: 



Good afternoon Chris, 



Bush, Amanda 
Friday, July 17, 201 S 4 :26PM 
'Chris Bryant' 
Notice of Agency Act10n 
Miller & Sons agency action_07 16.15.pdf 



1 wanted to cop)' you as promised on nny ugenty nccion taken in regard to your client, Ed Miller and Sons, Inc. The 
attached lerter was sent certified mail to your client yesterday. 1 have the two cashier checks ~ubmitted by your client and 
need fu1ther direction from you/your client on return or disposal of those checks. 



Best regards. 
Amanda G. Bush 
Senior Attorney 
Office of the General C<iunsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallahassee, Florida 3:!399-1703 
csso) 245-4027 



Plet1se note: Florida has a very broad public records law. Most written communications to or from s tate officials regarding 
stute busini!Ss 11re public records nvniloble to the public and media upon req\lest. Your e-mail communications may 
tlu~refore be subject to public disclosure. 



EXH~B {,. 
WIT: 



DATE: -1 - (p. 1 Of 7) 
TRACY ANAN, RPR 











Mission: 
To proB:l prornol:e & ~IM ll'le heallh 
C1C a1 peGIIIe tl FbO*I fii04Gh W.Orlled 
state,~ & Cllllllldy afto111. 



HEALTH 



July 16, 2015 



Certified Mail No : 7013 2630 0001 8621 5337 



Ed Miller & Sons, Inc. 
6020 SW Martin Hwy. 
Palm City, Aorlda 34990 



!tick Scott 
Governor 



John H. Arw•tlottg, MD, '"-"ca 
State Surgeon Generil & Seaelary 



RE: Ed Miller & Sons, Inc. Application for Low-THC Cannabis Dispensing Organization Approval 



Dear Mr. Miller: 



The Department of Health (Department) has not accepted the above-referenced application as it was 
untimely filed. As required by Rule 64-4.002(1), of the Florida Administrative Code, an initJal application 
fee of $60,063.00 is required at the time of submittal of an application. In addition, subsection (5} 
requires that any "Application for Low-THC Cannabis Dispensing Organization Approval" and all 
required exhibits and supporting documents be delivered "no later than 5:00 p.m. (Eastern n me), 21 
calendar days after the effective date" of the rule. 



Chapter 64-4, of the Florida Administrative Code, became effective on June 17, 2015. All applications, 
fees. and supporting documentation were due to the Agency Cieri<, as specified In Rule 64-4.002, of the 
Florida Administrative Code, no later than 5:00p.m. EST on July 8, 2015. Department records show 
that the above~ferenced application on a "jump drive• was filed with the Agency Clerk on July 8, 2015 
at 5:27 p.m. without an application fee. (Exhibit A). The stamped receipt indicates that the check would 
be sent by FedEx. A FedEx package was delivered to the Department's Office of Compassionate Use 
on July 9, 2015, containing a check for the application fee of $60,063.00. (Exhibit 8}. Additional 
materials on a "jump drive• and an additional check in the amount of $60,063.00, was received by the 
Agency Clerit on July 10, 2015 at 3:57p.m. (Exhibit C). 



The submission requirements of Rule 64-4.002, of the Florida Administrative Code, were not met as the 
application materials were untimely received and without an application fee as required. As the 
Department is not reVIewing your submission, it will be returning both checks In the amount of 
$60,063.00 to you. A party who is adversely affected by this action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes, as indicated in the attached Notice 
of Rlghts. 



Patricia Nelson 
Director 



Cc: M. Christopher Bryant, Oertel, Fernandez, Bryant & Atkinson, P.A 



Flodd• DePIIrtment of tte.lth 
Olliced~ UN 
4052 Blld Cnn-Way T...,__, A. 3231$.3265 
PHOtE: 85M45-4657• FAA 850124~746 
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- .PICNidaK ... thofiO¥ 
TWITTER;tiullhyFU 



FACEBOOK:flDeplltmen1otieth 
Y~l'doll 



FliCKR: Hea.llyfla 
PINTEREST: HelllyFia 











NOTICE OF RIGHTS 



A party Whose substantial interests are affected by this agency action may petition for an administrative 
hearing pursuant to sections 120.569 and 120.57, Florida Statutes. Chapter 28-106, of the Florida 
Administrative Code, governs such proceedings. A petition for a hearing must be in writing and must be 
received by the Agency Clerk for the Department within twenty-one (21) days from receipt of this 
correspondence. The mailing address for the Agency Clerk is 4052 Bald Cypress Way, BIN #A02, 
Tallahassee, Florida 32399-1703. The physical address is 2585 Merchants Row Blvd., Tallahassee, FL 
32399-1703.1he Agency Clerk's facsimile number is (850) 413-8743. 



Mediation Is not available as an alternative remedy. 



The failure of any person to file a petition for hearing within 21 days from receipt of this agency action 
will constitute a waiver of that person's right to an administrative hearing. 
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Exhibit A 
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f'() . Her t; Son 
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Exhibit c 
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SENDER: COMPLETE THIS SECTION 



• ~~~ Items 1, 2, and S. Also complete 
ltBm 41f Aastric1ed DellYery Is deslted. 



• P1trt VOl' rwne end addras on the I'IMN'II8 
so that we can re11.m tne c:en:l to you. 



• Attach this card to the bade of the rnallpleoa, 
or on the front 11 apace permltl. 



1. Attlcle AddiWiecl to: 



Ed Miller & Sons;·lnc 
6020 SW Martin Hwy. 
Palm City, FL 34990 



CO\Ipt f f[ n••S Sl C TIO~ 0'; Of I WUif 



A Slgn8lln 



X 



7013 2630 0001 &621 5337 
J PS FOIT!l 3811 , February 2004 1GII5IM 01*1&40 I 
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From: 
Sent: 
To: 
Subject: 



Chris Bryant <cbryant@ohfc com> 
Friday, July 31 , 2015 11 :17 AM 
Bush, Amanda 
RE: Notice of Agency Action 



Th,mk •mu ror calling me on Wednesduy, July 2'l, to inquin· lurther about the return of th<: application ree cllet:k• lor ld 
Miller and Sons. 



l\5 we c.Jiscu~srd, my client and I are concerned that Miller and Sons' ,1CCPpt<1nc:e of t ile rE' tutnPd checks might he 
I..'On~ t r ul'd b¥ the De pat tment or .. reviewing AU or coutt c~s" dP iacto WtthdtJwal or theu previously ~ubmittcd 
dpplic.Jtton. You haVI' as.o.ur.•d llh? th.n the Deuartment dOt!> not and will not rak.:o the pos1tion rhat i\·ll iler at.d Sons 
clCCI?pi J11Cte Of the rl'l\lflled rhc CkS COilS' ilUlC5 Withdrav.-a l Of their <!pphcation. 



W r understand that it b. the Oep.lltmcnt's position that both the apph~<•l ton and the ap!)lic;,otiou iee checks submitted 
by M1llcr and Sons were untunely, and that vou <11 c not at tlus t1rne retedmf! from that pusitiort. 



If \'Oll could r e~pond ro this e·m<lll w nfrr ruing our mutualunderstandlnr. as ~et OIJt above, 1 will have d ru1 ner from my 
offi r.e pirk up the check~ and we: w 1fl rLLurn them to Miller and Sons. 



M. Christopher Bryant, Anorney at Law 
Oertel. Fernandez, Bry<~nt & Atkmson. P.A 
2060 Delta Way I P.O Box 1110 1 Tallahassee, Flonda 32302-11 10 
Telephone (850) 521 -0700 1 Fax: (850) 521 -0720 1 MoiJrle (850) 544-5302 



From: Bush. Arnanda (mailto :Amanda.Bush@flhea lth.gov] 
Sent: Friday, July 17, 2015 4:26 PM 
To: Chris Bryant <cbryant@ohfc.com> 
Subject: Notice of Agency Action 



Good afternoon Chris, 



l wanted to copy you as promised on any agency action taken in regard to your client, Ed Miller and Sons, Inc. The 
attached letter \"as sent certified mail to your client yesterday. I hove the two cashier checks submitted by your client and 
need further direction from youfyour client on return or disposal of tho$e checks. 



nest regards, 
Amanda G. Bush 
Senior Auomcy 
Office of the General Counsel 
Florida Department of Health 
4052 Bald Cypress Way 
Tallah<~sscc, Florida 32399-1703 
(Sso) 245-4027 



Please note: Florida has a very hroad pnhlic records 1;11". Most Wlitten communil:atiuns to or from state officia.ls regarding 



EXHI~Br~7 
WIT: _Q'f ( 1 f 2) 
DATE: q ~ ) -~ p. Q 
TRACY FINAN, RPR 











stare business are public records available to the public and media upon request. Your e-mail communications may 
therefore be subject to public disclosure. 
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From: 
To: 
Subject: 
Date: 



Amanda-



Chris Brvant 
"Bush. Amanda" 
Return of Miller and Sons Application 
Monday, August 10, 2015 10:49:55 AM 



As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization; or, at least, did not instruct me to do so on 
their behalf. 



My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application 's content to disclosure (unless redacted ) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application, here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application. 



Please advise if I may pick up the application as submitted for return to them. 



M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way 1 P.O. Box 11 10 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 



EXHI~{i af 
WIT: % f 
DATE: (1·1 )-Jv/ e 
TRACY ANAN, RPR 











From: 
To: 
Subject: 
Date: 



Amanda-



Chris Brvant 
"Bush Amanda" 
RE: Return of Miller and Sons Application 
Monday, August 10, 201S 2:S4:09 PM 



I understand your response. I will discuss with my client. 



M. Christopher Bryant, Attorney at Law 
Oertel , Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way I P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 1 Fax: (850) 521-0720 I Mobile: (850) 544-5302 



From: Bush, Amanda [mailto :Amanda.Bush@flhealth.gov] 



Sent: Monday, August 10, 2015 2:50PM 



To: Chris Bryant <cbryant@ohfc.com> 



Subject: RE: Return of Miller and Sons Application 



Chris, 



The Department cannot return the application. Once an application is submitted, it is a public record 



received by the agency. 



Best regards, 



Amanda 



From: Chris Bryant [mailto:cbryant@ohfc.com] 



Sent: Monday, August 10, 2015 10:58 AM 



To: Bush, Amanda <Amanda Bush@flhealth sov> 



Subject: Return of Miller and Sons Appl ication 



Amanda-



As you may have learned by now, Ed Miller and Sons did not file a petition 
challenging the Department's decision to reject its application for approval of a Low
THC Cannabis Dispensing Organization ; or, at least, did not instruct me to do so on 
their behalf. 



My client has asked me to pursue the return of their application since the Department 
ultimately elected not to accept and evaluate it. While generally I would recognize that 
exposure of an application's content to disclosure (unless redacted) is part of the 
bargain an applicant agrees to in exchange for submission and consideration of an 
application , here Miller and Sons obviously did not enjoy the benefit of consideration 
of its application . 



Please advise if I may pick up the application as submitted for return to them. 











M. Christopher Bryant, Attorney at Law 
Oertel, Fernandez, Bryant & Atkinson, P.A. 
2060 Delta Way 1 P.O. Box 1110 I Tallahassee, Florida 32302-1110 
Telephone: (850) 521-0700 I Fax: (850) 521-0720 I Mobile: (850) 544-5302 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



THE DEPARTMENT’S NOTICE OF FILING SUMMARY-JUDGMENT EVIDENCE 



Defendant State of Florida, Department of Health, files as summary-judgment evidence the 



attached transcript of the deposition of Anthony Ardizzone, including the deposition exhibits.  This 



transcript (including exhibits) is incorporated by reference into the Department’s Motion for 



Summary Judgment (filed September 14, 2018) at page 11. 



 



CERTIFICATE OF SERVICE 



I certify that on September 14, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 



 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 



Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 



Counsel for Edward Miller & Son, Inc. 
 
 



Filing # 77947422 E-Filed 09/14/2018 09:00:06 PM
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/s/ Megan S. Reynolds    
W. Robert Vezina, III 
Florida Bar No. 329401 



Eduardo S. Lombard 
Florida Bar No. 0153590 



Megan S. Reynolds 
Florida Bar No. 0042000 



 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for State of Florida, Department of Health 
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ACCURATE STENOTYPE, INC.
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IN THE CIRCUIT COURT OF THE SECOND JUDICIAL CIRCUIT
IN AND FOR LEON COUNTY, FLORIDA



EDWARD MILLER & SON, INC., a Florida 
Corporation, 
 



Plaintiff, 
 
-vs- CASE NO.:  16-0700 



STATE OF FLORIDA, DEPARTMENT OF 
HEALTH,



Defendant. 
__________________________________/
 



DEPOSITION OF: ANTHONY ARDIZZONE



TAKEN AT THE INSTANCE OF: Defendant



DATE: September 13, 2018



TIME: Commenced at 9:00 a.m.
Concluded at 11:40 a.m.



LOCATION: Smith & Associates
3301 Thomasville Road
Suite 201
Tallahassee, FL 



REPORTED BY: Tracy Finan, RPR, FPR
reportertrace@gmail.com



ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE



TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 
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APPEARANCES:



On behalf of the Plaintiff: 
    



TIMOTHY B. ELLIOTT, ESQ.  
    tim@smithlawtlh.com 



SMITH & ASSOCIATES
    3301 Thomasville Road, Suite 201
    Tallahassee, FL 32308 
    Phone: (850) 297-2006 
     



    



On behalf of the Defendant: 



EDUARDO S. LOMBARD, ESQ.
elombard@vplaw.com 
VEZINA, LAWRENCE & PISCITELLI, P.A. 



    413 East Park Avenue 
    Tallahassee, FL 32301
    Phone: (850) 224-6205
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ANTHONY ARDIZZONE    Page



DIRECT EXAMINATION BY MR. LOMBARD 4
CROSS EXAMINATION BY MR. ELLIOTT 97
REDIRECT EXAMINATION BY MR. LOMBARD 98



**** 



E X H I B I T S



No. Description    Page 
10 Letter with attachments, Nelson to Ed Miller & 



Sons, 7/16/2015
52



11 Letter, Kotler to Bush and Bax, 9/21/2015 66
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The following deposition of ANTHONY ARDIZZONE, was taken 



on oral examination, pursuant to notice, for purposes of 



discovery, and for use as evidence, and for other uses and 



purposes as may be permitted by the applicable and governing 



rules.  Reading and signing is NOT WAIVED. 



**** 



THE COURT REPORTER:  Would you please raise 



your right hand?  Do you solemnly swear or affirm 



the testimony you're about to give in this cause 



will be the truth, the whole truth, and nothing but 



the truth?  



THE WITNESS:  Yes, ma'am. 



Thereupon,



ANTHONY ARDIZZONE 



the witness herein, having been first duly sworn, was examined 



and testified as follows: 



DIRECT EXAMINATION 



BY MR. LOMBARD:



Q. Please state full your name for the record.



A. Anthony Ardizzone. 



Q. Mr. Ardizzone, would you give me your business 



address? 



A. 12471 181 Court North, Jupiter, Florida 33478. 



Q. And by whom are you employed? 



A. Myself. 
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Q. You're self-employed? 



A. Uh-huh. 



Q. Okay.  What relationship do you have with 



Ed Miller & Sons, Inc.?  



A. I am contracted to handle all of the cannabis 



business for Ed Miller & Sons in the State of Florida. 



Q. Let's do this before we dive into that, can 



you give me your educational background in summary form?  



Did you graduate high school? 



A. Yeah. 



Q. Did you graduate college? 



A. No.



Q. Did you attend college? 



A. Briefly. 



Q. Okay.  So you don't have any -- you don't have 



an associate's degree? 



A. No. 



Q. Okay.  Do you hold -- other than your driver's 



license, do you hold any licenses from the State of 



Florida? 



A. Yes. 



Q. What do you hold? 



A. Landscape. 



Q. And is that by the DBPR, the Department of 



Business and Professional Regulation? 
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A. Yes. 



Q. How long have you held that license? 



A. Don't hold me to it, but I think roughly 



31 years.  



Q. I don't know what a landscape license is.  Can 



you generally tell me what that allows you to do?



A. I'm licensed to plant plants, maintain plants. 



Q. Okay.  Thank you.  Is there any kind of 



training or courses that are offered by the state that 



you have to take in order to become licensed? 



A. No. 



Q. Okay.  Do you know what the requirement was to 



obtain the license other than, I'm sure, filling out an 



application? 



A. Just filling out an application and -- 



Q. That was it? 



A. -- paying a fee, yeah.  



Q. So you're currently contracted -- I'm going to 



call them Miller & Sons; is that fair?



A. Yeah.  Yeah.



Q. You understand what I'm talking about? 



A. That's fine.  Yes.  You could just use Miller.  



It makes life simpler.



Q. Agreed.  For the record, so when someone reads 



this later, when I refer to Miller, I'll be referring to 
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Ed Miller & Sons, Inc.  



A. Yeah.  Yes.  



Q. So are you contracted with anyone else other 



than Miller currently? 



A. In regards to?  



Q. Anything.  I'm trying to understand what you 



do for a living.  So currently do you perform services 



either as a landscaper or in any other capacity for 



anyone? 



A. Yes.  Yes.



Q. Okay.  Tell me what you do other than the work 



you do for Miller. 



A. Property management. 



Q. Do you have your own property management 



company, or do you work for a professional management 



company? 



A. Well, in a sense, I'm hired as their property 



manager.  So when you say do I work for a property 



management company, I'm hired by associations as a 



contractual base. 



Q. And when you say "a property manager," 



generally what type of work does that entail?



A. Any homeowner's needs. 



Q. Is this all done in Jupiter? 



A. Jupiter, Palm Beach County, Martin County. 
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Q. Let's do this, I'm trying to get a sense of 



your background, so I want you to go from high school 



forward.  And I know that may cover a number of years, 



but why don't you give me a sense of what you've been 



doing since you graduated from high school in terms of 



work.  



A. I've got a question if I can ask it?  



Q. Yeah.  Sure.  You don't -- let me back up.  



I probably should have given you some rules.  If I ask 



you a question and you don't understand it, let me know.  



I'm not trying to ask you trick questions.  So just let 



me know and I'll do my best to ask you an intelligent 



and intelligible question.  



Occasionally your lawyer may object to some of 



my questions.  Hopefully not.  Hopefully they're good 



questions and he won't object.  You still have to answer 



them unless he instructs you not to.  If you need a 



break at any time, let me know.  I'm happy to do that.  



A. Okay. 



Q. But if you answer my questions without asking 



me to rephrase it, we're all going to assume you 



understood the question, fair? 



A. Yeah.  Gotcha. 



Q. Okay.  So what's your question to me? 



A. My question is what does my background have to 
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do with any of all this?  



Q. So I'm entitled to know your background 



because you're identified as a potential witness -- 



A. Okay. 



Q. -- in this case.  



A. Okay. 



Q. And your lawyer can advise you on why it 



matters, but it does.  So I'd like to know what you've 



been doing work-wise, what your work experience has been 



since graduating high school? 



A. Oh, okay.  Out of high school, I -- you want 



all my work experience?  So we're talking as a resumé?  



Q. Kind of, yeah.  



A. Okay.  Out of high school, I worked for 



Maimonides Cemetery in Long Island, New York. 



Q. How long were you there, ballpark? 



A. I think a year or two years. 



Q. Okay.  What did you do there? 



A. Groundskeeper. 



Q. Okay.  How about after that? 



A. Thomson McKinnon Securities.  



Q. What did you do there? 



A. Brokerage firm. 



Q. It's a brokerage firm, but what did you do 



there?  What work did you have?
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A. I bought and sold stock. 



Q. Did you have a securities license? 



A. No, did it through the company. 



Q. And how long were you with Thomson Securities? 



A. I believe three years. 



Q. Okay.  What did you do after Thomson 



Securities? 



A. Went into business for myself in Spokane, 



Washington. 



Q. What did you do there?



A. A nightclub. 



Q. How long did you operate the nightclub? 



A. I think we were there for three years. 



Q. How about after you finished up with the 



nightclub in Spokane, Washington? 



A. Moved to Florida, and I was a limousine driver 



when I first got here. 



Q. Do you recall what year you moved to Florida? 



A. Off the top of my head, no. 



Q. No?  '70s?  '80s?  '90s? 



A. Oh, it was the '80s. 



Q. How long were you a limo driver? 



A. I think two years. 



Q. What did you do after that? 



A. I went into the landscape business. 
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Q. How long? 



A. To present. 



Q. Okay.  



A. So I've been doing it roughly 30 years.



Q. Thirty years of landscaping? 



A. Yeah. 



Q. In terms of landscaping, when you say you went 



into landscaping, was that for yourself?  I mean -- 



A. Yes, my own company. 



Q. Your own company.  Speaking of which, do you 



have a company, or do you just operate as a sole 



proprietor?  Do you have an "inc." that you set up? 



A. Flamingo Landscaping.  



Q. And, generally, what's the -- what kind of 



landscaping work does Flamingo do? 



A. Installs, maintains, grows plant life in the 



State of Florida. 



Q. Do you have a nursery certificate to grow 



plants? 



A. No.  No. 



Q. Does Flamingo Landscaping have any kind of 



licenses from the Department of Agriculture and Consumer 



Services? 



A. No. 



Q. Okay.  So you've walked me through, at a very 
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high level and I appreciate that, your background.  



What I didn't hear you say and let me just 



confirm it -- these are sometimes one of those, what 



people call "dumb lawyer questions," but I am going to 



ask them anyway.  I didn't hear you tell me that you had 



any experience working for a cannabis operation.  



A. No. 



Q. Whether it be in California or Washington; is 



that correct? 



A. No. 



Q. No, that's not correct? 



A. That is correct, yeah.  I've never worked for 



anybody in the cannabis industry. 



Q. Okay.  So let's jump over now to what you're 



doing for Miller today.  You have told me that you were 



contracted to handle all the cannabis business for 



Miller in Florida.  



What specifically has Miller retained you to 



do?  What specific tasks? 



A. To handle all of the licensing procedures of 



cannabis in the State of Florida for Ed Miller & Sons. 



Q. We'll dig into the application process in a 



little bit, but were you contracted by Miller to handle 



the submission of an application in 2015 for a 



dispensing organization license? 
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A. Correct, yes.  



Q. Okay.  One more instruction that I forgot to 



give you.  She has the hardest job in the room.  She has 



to write down everything I say and everything you say 



and everything your lawyer may say, so I'm going to do 



my best not to talk over you and give you a chance to 



finish what you're saying and then I will ask my next 



question.  If you could also do the same, meaning wait 



until I finish my question completely and then answer, 



that makes it easier for her to write it down accurately 



and completely; fair? 



A. Yeah. 



Q. Okay.  As far as you know -- well, let's back 



up.  When were you first retained by Miller? 



A. 2014. 



Q. Okay.  And what specific responsibilities did 



you personally have with regard to preparing the 



application to be submitted for a dispensing 



organization license in 2015?  



A. Can you be more definitive on your question?  



I don't understand what you mean by my 



"responsibilities." 



Q. I will be happy to do that.  Okay.  So let me 



back up and kind of level set us.  So you recall that in 



2015 the Department of Health was accepting applications 
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for dispensing organization licenses in the State of 



Florida? 



A. Yes. 



Q. Okay.  Can we agree that in July of 2015 



Miller attempted to submit a -- or submitted an 



application -- and I don't want to get into whether it 



was on time or late, but it attempted to submit an 



application in July of 2015, right? 



A. We submitted an application in July of 2015. 



Q. Okay.  That application, what role did you 



play in preparing it?  Did you write it?  Did you 



compile it?  What did you do with regard to the 



application? 



A. I did not write the application. 



Q. Okay.  Did you do anything with regard to the 



application preparation? 



A. Other than submitting things that I had 



possession of, my background documents from Miller, 



documents from other participants that were compiled 



into the application or included in the application. 



Q. Okay.  Were you personally responsible for 



putting together the final version of it that was 



submitted? 



A. Yes. 



Q. Okay.  If you didn't write it, do you know who 
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did? 



A. Yes. 



Q. Who wrote it?



A. Photo Sciences (verbatim). 



Q. Can you spell that for me?  



A. P-H-O-T-O, S-C-I-E-N-C-E-S. 



MR. ELLIOTT:  What was the question again, I'm 



sorry?  



MR. LOMBARD:  Who wrote it. 



MR. ELLIOTT:  Who wrote it, okay.  



BY MR. LOMBARD:



Q. Do you know where they're based out of, 



Mr. Ardizzone? 



A. Kentucky. 



Q. Do you know what their -- do you happen to 



know what their general business is?  Are they just 



professional -- 



A. That's what they do. 



Q. They write applications? 



A. They write applications.  They're all in the 



business -- Pritesh Kumar, I believe, is the CEO of 



PhytoSciences. 



Q. Do you know where Mr. Kumar resides?  Do you 



know where he is? 



A. He's in Kentucky. 
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Q. Okay.  



A. I believe, to the best of my knowledge.  He 



might be somewhere else now, but as -- 



Q. Right.  



A. I never asked him. 



Q. I don't think you have a GPS tracker on him, 



but the last you recall --



A. Yes. 



Q. -- he was in Kentucky? 



A. Yes. 



Q. And as best you recall, their -- the 



PhytoSciences company that helped write the application 



is --



A. Yes. 



Q. -- based out of Kentucky? 



A. Yes. 



Q. Other than Mr. Kumar, do you know who else at 



PhytoSciences may have been involved in writing the 



application? 



A. There were numerous people that were under 



his -- for me to recall off the top of my head, no.  



Most of my contact was with Pritesh.



Q. Was there anyone at Miller -- Miller, proper, 



right, so Ed Miller & Sons, Inc., who, to your 



knowledge, was involved in the writing of the 
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application?  



MR. ELLIOTT:  Object to the form of the 



question.  You can go ahead and answer if you can. 



THE WITNESS:  Will -- 



BY MR. LOMBARD:



Q. Yeah.  I'll ask it again.  So as I understood 



what you told me, PhytoSciences wrote the application.  



Do you know whether anyone at Miller and not 



PhytoSciences wrote, edited, revised any portion of the 



application before it was submitted? 



A. Other than the information that Ed Miller 



provided (indicating.) 



Q. When you say the information that Ed Miller 



provided, what kind -- you know, categories.  I don't 



need you to specify this document, but what kind of 



information?



A. Their resumes. 



Q. Anything else that you recall? 



A. The background of Ed Miller & Sons, their 



certificate.  I think that was pretty much -- 



Q. So Ed -- this is going to sound like a stupid 



question so forgive me, but Ed Miller & Sons -- there is 



an Ed Miller who is still alive and operates Ed Miller & 



Sons, Inc.?  



A. Yes. 
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Q. Okay.  Do you know what his position is with 



Miller? 



A. Owner. 



Q. Do you know where he's located? 



A. Martin County. 



Q. Martin County, okay.  So I'm trying to 



summarize this.  Sometime in 2014 you were retained by 



Miller, and Miller retained PhytoSciences to write the 



application? 



A. I did.  Well, actually, no, let me rephrase 



this.  I did not retain PhytoSciences.  One of the -- 



one of the financiers that are on the application, 



I remember his -- I think his name was Maurice Grant, 



retained PhytoSciences to write the application. 



Q. Okay.  But it was your job to coordinate with 



PhytoSciences? 



A. That was my job, yes. 



Q. And you said one of the financiers, 



Maurice Grant, is he someone identified in the 



application? 



A. Yes. 



Q. And when you say financier, what do you mean 



by that word? 



A. The capital in order to bring it to fruition 



if we were chosen as the dispensing organization for the 
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region.



Q. And when you say -- and, listen, sometimes I'm 



asking you a question and I think you know that I know 



the answer, but we've got to get it down for the record.  



A. I gotcha. 



Q. So when you say the capital needed to bring 



the operation to fruition, what does that entail?  What 



does that mean? 



A. The money. 



Q. And what would that money be needed to do? 



A. To pay for the equipment, structure, 



infrastructure for the dispensing organization. 



Q. I meant to you ask you this earlier, so let me 



back up for a second.  



A. Oh, we can't do that. 



Q. Miller -- do you know what the business of 



Miller & Sons is?  What kind of operation it is? 



A. It's a nursery. 



Q. Okay.  Do you know whether they specialize in 



any particular type of plant or species?  I've seen some 



of these applicants who are like bromeliads only or 



you know -- you know what I'm saying? 



A. Yeah. 



Q. Do you have that or do you know what kind of 



operation -- 
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A. A complete abundance from citrus stock to 



regular grounds nursery stock. 



Q. Okay.  So they're like a full-service nursery? 



A. It's a full-service nursery. 



Q. Okay.  Off the record. 



(Discussion off the record.) 



BY MR. LOMBARD:   



Q. Let's go back on.  Do you know who else, other 



than Ed Miller who, I think, gave you some documents and 



information to include in the application -- 



A. Uh-huh. 



Q. -- was there anybody else at Miller who you 



interacted with to assist in putting together the 



application that was submitted? 



A. No. 



Q. Okay.  Were you responsible for the 



submission, the actual tendering of the application to 



the Department in July of 2015? 



A. Yes. 



Q. Were you the person who physically 



delivered -- 



A. No. 



Q. -- the applications to the Department?  



A. Oh, sorry.  



Q. Let me ask the question again so we get a 
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clean one.  Were you the person who physically delivered 



the application by Miller to the Department of Health in 



July of 2015? 



A. No. 



Q. And that will happen sometimes.  You know 



where I'm headed --



A. Right.



Q. -- but you need me to -- I need you to let me 



finish the question and then she can get it down.  



A. And I'm bad with that, so I'm going to try my 



best. 



Q. I do it too sometimes and so I'm offering my, 



you know, "let's all try" kind of approach.  



A. Uh-huh. 



Q. Who was responsible or who actually physically 



delivered the Miller application to the Department in 



July of 2015? 



A. Ron Watson. 



Q. Who is Ron Watson? 



A. A fellow that I met during the rulemaking 



processes from 2014 all the way up to the application 



period. 



Q. Do you know what Mr. Watson's occupation is? 



A. I believe he's a lobbyist. 



Q. Is Mr. Watson a lobbyist for Miller? 
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A. No. 



Q. Was he retained specifically -- probably not 



as a lobbyist, but was he retained to deliver the 



application? 



A. No. 



Q. So help me, why was Ron Watson the person who 



delivered the application? 



A. He did it for me as a favor because we were 



not going to be able, in our opinion, to make the 



delivery ourselves. 



Q. Why could you not make the delivery 



yourselves? 



A. We were having technical difficulties with the 



computers that had all the information. 



Q. Where were those computers located? 



A. My house. 



Q. Down in Martin, Palm Beach somewhere? 



A. Palm Beach, Jupiter, my address. 



Q. Your address, okay.  So help me understand.  



You were having some difficulty, whatever that may be, 



with your computers.  Was it your plan to get on a plane 



or get in a car and drive the application up? 



A. My plan was to drive the application up, which 



I've done for every meeting that I've been at 



throughout -- after those two years, it became like 
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second nature. 



Q. When did it become apparent to you that that 



wasn't going to work and that you needed help from 



Mr. Watson? 



A. Tuesday morning -- no, well -- no, when 



I had -- started having the problems was Tuesday 



morning. 



Q. Okay.  And you say Tuesday morning.  Can you 



give me the date, like July -- 



A. Oh, it was just the -- 



Q. The day it was due? 



A. It was the same week.  So what was it, the 8th 



that they were due?  So the 6th would have been -- no, 



the 7th would have been Wednesday.  So I'm going to 



assume at this point near the 6th would have been 



Tuesday. 



Q. Okay.  So when you say -- just to tie that up, 



when you say you started having problems with your 



computer on Tuesday, that would have been Tuesday, 



July the 6th?



A. Right. 



Q. Okay.  Of 2015? 



A. Yes, sir. 



Q. And when did it become apparent to you or 



clear to you that you wouldn't have enough time to get 
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in a car and personally deliver the application on time? 



A. Pretty much by Wednesday I had a good 



assumption we weren't going to be able to get it.  



Q. When did you reach out to Mr. Watson? 



A. The day of application, the morning -- or like 



midday I think, because, again, I wasn't even thinking 



of Ron at the time.  It was more or less we were under 



the assumptions that we weren't going to get it in, so 



I think it was probably maybe midday Wednesday. 



Q. And let me -- I'm going to check my calendar 



to make sure we've got our days right.  Just a second.  



MR. ELLIOTT:  Sure.  



THE WITNESS:  No, we are wrong.  Wednesday was 



the 8th. 



BY MR. LOMBARD:



Q. That's why I'm checking the calendar.  



A. Tuesday was the 7th.  



MR. ELLIOTT:  So the apps were due July 9th.  



THE WITNESS:  No, they were due July 8th, 



which was Wednesday.  The 7th would have been 



Tuesday.  The 6th would have been -- 



MR. ELLIOTT:  Monday?  



THE WITNESS:  Monday. 



MR. ELLIOTT:  Gotcha.  



BY MR. LOMBARD:
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Q. So let's redo that for the record because I do 



now have a calendar in front of me.  And I think you got 



it right just now.  So Monday, July -- July 6th of 2015 



was a Monday.  



A. Uh-huh. 



Q. The applications were due July 8th, which is a 



Wednesday? 



A. Uh-huh. 



Q. Can we agree on that? 



A. Uh-huh.  Yes.



Q. You've got to say "yes."  The "uh-huhs" and 



the nods, she can't write those down.  



So let's go back.  I just want to make sure 



because maybe you were misremembering.  When you say -- 



when I asked you at what point was it -- did you start 



having the computer problems, was that Monday the 6th or 



Tuesday, July the 7th? 



A. It would have been Monday the 6th.  



Q. Okay.  So I also asked you when it became 



clear that you weren't going to be able to make it by 



driving yourself and delivering the application.  That 



would have been on Tuesday, July the 7th? 



A. Yes, later in the day.  Again, we were just 



scrambling trying to figure out what we could get done 



and what we couldn't get done and that kind of stuff. 
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Q. Okay.  And so then did you contact Ron Watson 



the morning of the 8th?



A. That is correct. 



Q. Okay.  



A. Again, not morning.  I think it was midday. 



Q. You reached out to him by phone? 



A. Yes. 



Q. How did you get the application -- well, you 



said Mr. Watson delivered the application? 



A. Uh-huh. 



Q. How did you get the application to Mr. Watson 



so that he could deliver it? 



A. All of the information that I had -- they were 



using something that I wasn't familiar with which is 



Dropbox.  



Q. Uh-huh.  



A. And I'm not a computer genius by any stretch, 



and I don't know if the issue was me or it was the way 



it was sent, but how Ron got all the information was 



PhytoSciences, the guys that put together the 



application, sent everything over to Ron and then the 



information that I had the good old-fashioned way on PDF 



and Windows and all that, I sent that from my computer 



to Ron to deliver. 



Q. Got it.  So Ron received it all by email? 
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A. Correct.



MR. ELLIOTT:  Just to clarify, some of it from 



PhytoSciences through Dropbox, which is by email, 



but it's -- 



MR. LOMBARD:  Well, let me follow up.  



MR. ELLIOTT:  Yeah. 



BY MR. LOMBARD:



Q. Do you know how PhytoSciences delivered the 



materials to Ron Watson, by email or by Dropbox? 



A. By -- that, I don't know.  



Q. Okay.  And if I understood your testimony, you 



delivered whatever materials you had to Ron Watson by 



email? 



A. Correct. 



Q. You probably don't know this off the top of 



your head, but do you know what Ron Watson's email 



address is? 



A. (Referring to phone.)  You ready?  



Q. Go for it.  



A. watson.strategies@comcast.net.  



Q. And Ron, I take it, agreed to grab whatever 



was delivered to him, either by email from you or by 



Dropbox or email from PhytoSciences, and deliver it to 



the Department of Health? 



A. Yes. 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 28



Q. Do you know how he was going to deliver 



those -- well, he delivered them -- he tried to deliver 



them on a jump drive, on a thumb drive?  



A. Yes. 



Q. Okay.  Did you give Mr. Watson, on July 8th, a 



check with the application fee? 



A. No. 



Q. Did Mr. Watson deliver, on July 8th, a check 



with the application fee --



A. No. 



Q. -- to the Department?  When did you understand 



the application was due to the Department? 



A. My understanding of when it was due was no 



later than 5:30. 



Q. Okay.  Would you agree with me that it was due 



on the 8th? 



A. Yes. 



Q. Putting time aside for a second, we all agree 



the 8th -- the 8th was the deadline --



A. Yes. 



Q. -- in terms of the day?  Okay.  



Now, you said that your understanding was that 



it was due at 5:30.  In working with Miller -- well, 



let's back up.  You said you met Ron Watson during the 



2014 rulemaking.  What did you mean by that? 
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A. I attended every rulemaking session that -- or 



anything the Department held that had to do with 



dispensing organizations and low-THC cannabis. 



Q. Okay.  And did that include attending the 



two-day negotiated rulemaking committee meetings? 



A. Yes. 



Q. Okay.  Did you sit through all of it? 



A. Yes. 



Q. Okay.  As part of your -- well, you agree with 



me they discussed a deadline during that -- 



A. Yes. 



Q. Okay.  Would you agree with me they discussed 



a deadline of July 8th at 5:00 p.m.? 



A. No. 



Q. Okay.  



A. Well, I'm not sure if I understood your 



question or you understood my answer.  So can you -- 



Q. Let's try that again.  



A. -- re-ask the question again?  



Q. Do you recall whether the negotiated 



rulemaking committee discussed a deadline for the 



application?  I'm not asking you whether they did, I'm 



asking whether you remember if they did?  



A. Yes. 



Q. Okay.  You remember they did or you remember 
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that they did not? 



A. I remember that they did. 



Q. And do you remember what it is that they 



discussed? 



MR. ELLIOTT:  Object to the form.  I just -- 



MR. LOMBARD:  We're talking past each other.  



MR. ELLIOTT:  Clarify what you're -- you asked 



him what they discussed?  What, the timing?  



BY MR. LOMBARD:



Q. What do you recall that the negotiated 



rulemaking committee discussed as it relates to the 



deadline and timing of the submission of an application? 



A. I recall that they said that no later -- 



I believe the rule read that it was 21 days and no 



later -- 21 days after the effective date and no later 



than 5:00 p.m. 



Q. Okay.  As part of your work for Miller, did 



you ever actually -- did you ever read the rule that was 



ultimately published as the final rule? 



A. Yes. 



Q. Okay.  You'd agree with me that the rule says 



what you just said, that it's due no later than 



5:00 p.m., 21 days after the effective date of the rule? 



MR. ELLIOTT:  Object to the form of the 



question. 
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MR. LOMBARD:  You can answer.  



MR. ELLIOTT:  You can answer, but if I can 



clarify my objection -- 



MR. LOMBARD:  I know what your objection is.



MR. ELLIOTT:  Okay.



MR. LOMBARD:  And I'm going to live with it.  



So go ahead. 



THE WITNESS:  I understood the rule to read a 



little differently than what you just said, but 



what it said was that the application was due 



21 days after the effective date of the rule, no 



later than 5:00 p.m. 



MR. LOMBARD:  Can you read that back to me? 



(Record read.)  



BY MR. LOMBARD:



Q. All right.  You and I are on the same page 



now. 



A. Did I get that right?  



MR. ELLIOTT:  I just want to note for the 



record that the rule speaks for itself what it 



says. 



MR. LOMBARD:  I agree with you. 



MR. ELLIOTT:  Well, what the language of the 



rule is, whether it uses -- whatever the wording of 



the rule is speaks -- 
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MR. LOMBARD:  I'm trying to understand what 



this witness' understanding is. 



MR. ELLIOTT:  But that's not what you asked, 



I don't think, but -- along the way, I think you 



did, but that particular question was -- 



MR. LOMBARD:  I'm happy with my question and 



my answer.  



MR. ELLIOTT:  Fine.



MR. LOMBARD:  I understand your objection. 



MR. ELLIOTT:  Okay.  



BY MR. LOMBARD:



Q. Do you know whether Ron Watson delivered 



Miller's application by 5:00 p.m. on July the 8th, 2015? 



A. Can I ask a question?  Because I'm not sure 



I understand your question. 



Q. I'll ask it again perhaps a different way.  



Let's back up.  



You emailed certain materials to Mr. Watson.  



Mr. Watson also obtained certain materials from 



PhytoSciences.  And you asked Mr. Watson to deliver 



those materials as the application for Miller to the 



Department, correct? 



A. Correct. 



Q. Okay.  Mr. Watson delivered it on July 8th, 



correct? 
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A. Uh-huh. 



Q. Do you know whether Mr. Watson delivered it 



before or after 5:00 p.m.? 



A. It was after 5:00 p.m. 



Q. Okay.  Earlier you said that you thought it 



was due -- the application was due at 5:30.  Why do you 



say that or why did you say that? 



A. We called the Department and received no 



answer to any of our phone calls.  Pritesh Kumar called 



the Department and somehow he got through.  He spoke to 



Taylor Sachs, who was part of OCU at the time, and he 



told Pritesh that Pritesh told me -- because I wasn't 



with Pritesh when he made the call -- that we had to get 



it there by 5:30, that so long as we were there by 5:30, 



it would be fine. 



Q. Okay.  Everything you just told me, is that -- 



you know that because of what Mr. Pritesh told you -- 



Mr. Kumar, excuse me, told you? 



A. That is the information I received through 



Pritesh Kumar.



Q. And that's my point.  You didn't personally 



speak with Mr. -- I assume it's a mister -- with 



Taylor Sachs? 



A. Yes, it is a mister.  



Q. Mister, okay.  Nowadays Taylor is a -- 
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A. Yes.  My daughter's name is Taylor. 



Q. There you go.  So you did not speak with 



Mr. Sachs directly, correct? 



A. Yes, I did not speak with Mr. Sachs directly. 



Q. As you understand it, Mr. Kumar spoke to 



Mr. Sachs? 



A. That is correct. 



Q. Okay.  And what you know about what that 



conversation entailed you know because Mr. Kumar told 



you that, correct? 



A. Yes. 



Q. Okay.  Have you ever spoken to Mr. Sachs? 



A. Yes. 



Q. You spoke to him prior to July 8th or after 



July 8th? 



A. Prior and after. 



Q. Okay.  Let's do that.  When did you speak to 



him prior to July 8th? 



A. During the meetings. 



Q. The rulemaking meetings? 



A. Yes. 



Q. You said you spoke to Mr. Sachs after 



July 8th? 



A. Yes. 



Q. When did you speak to Mr. Sachs after 
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July 8th? 



A. It was after or before we filed our complaint 



in the Second Judicial court. 



Q. It was -- I'm sorry? 



A. It was before we -- just before -- well, 



excuse me.  It was after the application period, but 



before we filed in the Second Judicial court.  An exact 



time frame, I don't recall right at the moment. 



Q. Okay.  And where was Mr. Sachs working when 



you spoke to him?  Was he an employee of the Department 



or somewhere else? 



A. Washington D.C. 



Q. And why did you -- did you call him or did he 



call you? 



A. No.  I called him. 



Q. And how many times did you speak to him? 



A. Once. 



Q. And what was that conversation about? 



A. Whether or not this actually transpired and 



where did he get the directive from. 



Q. And what did he say to you? 



A. He didn't recall. 



Q. Okay.  Other than that one time you just 



described for me when you spoke to Mr. Sachs, have you 



spoken to him any other time? 
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A. No. 



Q. Okay. 



A. Let me go back here a minute because I'm 



thinking -- if that's possible -- it wasn't before we 



filed.  It was after we filed.  It wasn't before.  It 



was after. 



Q. Okay.  So if you filed the complaint in March 



of 2016, it would have been sometime after that? 



A. Yes. 



Q. Okay.  Do you know what Mr. Sachs' position 



was on July 8th, 2015, with the Department? 



A. I know he worked for OCU.  I know he worked 



with Patricia Nelson and Kevin Bist and -- 



Q. What did you understand Mr. Sachs' position to 



be? 



A. Other than what I just described?  



Q. You don't know? 



A. I -- just in every meeting, he was there as a 



participant with everyone else. 



Q. On July 8th, you knew that Patricia Nelson was 



the director of the Office of Compassionate Use, 



correct? 



A. Correct. 



Q. But no one from your team contacted Ms. Nelson 



to inquire about the deadline? 
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A. We all did. 



Q. Did any of you reach Ms. Nelson? 



A. No. 



Q. Did any of you reach -- attempt to reach the 



general counsel of the Department of Health on July 8th? 



A. No. 



Q. Did anyone from your team -- and when I say 



team, the Miller -- the Miller application team --



A. Yes.  Yeah, I understand. 



Q. -- attempt to contact the surgeon general on 



July 8th? 



A. No. 



Q. On July 8th, other than thinking that he 



worked at OCU, did you have or anyone on your team, to 



your knowledge, know precisely what Mr. Sachs' position 



and authority was? 



A. I had no idea what his authority was.  His 



position was he worked with OCU. 



Q. Okay.  What time -- strike that. 



At what time on July 8th, 2015, did you email 



the materials to Mr. Watson? 



A. It was late, mid to late afternoon. 



Q. Did you email Mr. Watson before 5:00? 



A. Yes. 



Q. Okay.  Before 4:00? 
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A. Yes. 



Q. Before 3:00? 



A. That's where we get -- I'm not too sure.  I'd 



have to go back and look and see if I could find the 



actual email to Ron. 



Q. Did you -- do you know what time PhytoSciences 



delivered, whether by Dropbox, email or whatever, the 



materials to Mr. Watson on July 8th? 



A. Roughly the same time. 



Q. And when you say "roughly the same time," 



sometime after 3:00, but before 5:00 p.m.? 



A. No.  Sometime before 3:00, but before 



5:00 p.m. 



Q. Okay.  Was it before 2:00 p.m.? 



A. Again, I'm --  



Q. You don't know? 



A. Yeah. 



Q. Okay.  



A. We didn't make the attempt until we got the 



information from Pritesh that we had until 5:30 to get 



it there.  That was done before anything. 



Q. Otherwise you weren't going to submit an 



application? 



A. I didn't think that we -- again, we didn't 



have the time for me to drive it up there.  There was no 
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other way to get it up other than to make the attempt 



through Ron at that point because it was late in the 



afternoon.  And, actually, Ron was one of those 



brain pops, "I can call Ron."  So it was one of those 



things. 



Q. Who is Louis Rotundo?



A. Another acquaintance that I met throughout the 



application period. 



Q. What involvement, if any, did Mr. Rotundo have 



in your preparation of your application?  Well, let me 



ask it differently.  Did Mr. Rotundo have any 



involvement in the preparation of your application? 



A. No. 



Q. You hesitated a little bit then.  Was 



Mr. Rotundo retained by Miller --



A. No. 



Q. -- or by you? 



A. No. 



Q. Was Mr. Rotundo involved in the delivery of 



the application to the Department? 



A. No.



MR. ELLIOTT:  If you need a break, Anthony, at 



any time, just let us know. 



MR. LOMBARD:  Yeah.  I don't know how long 



we've been going.  I don't have my watch on today.  
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We've been going 50 minutes.  You good?  



THE WITNESS:  Good. 



MR. LOMBARD:  If you need a break, just let me 



know.  I may stop in about 10 to reload on the 



caffeine.   



BY MR. LOMBARD: 



Q. Do you know what Mr. Rotundo's -- 



A. Lobbyist. 



Q. I didn't get to finish, but his occupation, 



he's a lobbyist? 



A. Oh --



Q. Has he ever lobbied on behalf of Miller, to 



your knowledge?  



A. Not to my knowledge. 



Q. So getting back to Mr. Watson and the delivery 



of the application, you'd agree with me that Mr. Watson 



delivered the application on July 8th, 2015, without an 



application fee, correct? 



A. Yes. 



Q. Okay.  The application fee was delivered by 



Miller the next day -- or some day after the 8th? 



A. It was the next day.  The Department received 



a check Fed Ex'd the next day. 



Q. Were you responsible for Fed Ex'ing the check 



or was Ed Miller or somebody at Miller directly 
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responsible for that?



A. Nobody at Miller was responsible for that.  



That came directly from the financiers of the 



application. 



Q. On July 8th, who had the check? 



A. I did. 



Q. And you had the check on the 8th because the 



plan had been for you to drive it up? 



A. Yeah.  I was going to -- 



Q. When did you get the check from the financier? 



A. I didn't have a check from the financier on 



July 8th.  I was going to write the check. 



Q. Okay.  The check that was ultimately submitted 



to the Department -- 



A. Was from the -- 



Q. -- who was that check from? 



A. The financier. 



Q. And -- so I'm a little confused, so help me 



out.  



A. Okay.



Q. So the check is drafted from an account from 



the financier? 



A. Yes. 



Q. On July 8th, did the financier still have the 



check, or did you have it in your hand? 
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A. I did not have his check. 



Q. Okay.  What -- do you know where the check was 



on July 8th? 



MR. ELLIOTT:  When you say -- 



THE WITNESS:  With the financier. 



BY MR. LOMBARD:



Q. With the financier.  Where is the financier 



located? 



A. Washington State, I think, is their office. 



Q. Is there a particular reason why the financier 



had not sent you the check so that you could take it up 



with you -- 



A. Because I was going to write the check. 



Q. Okay.  So I'm a little confused.  Help me out.  



You said the financier ultimately submitted the check to 



the Department -- or was that a check from the financier 



that was submitted? 



MR. ELLIOTT:  Object to the form of the 



question.  And just to clarify, you're saying "the 



check," and I think there's two possible checks 



here. 



BY MR. LOMBARD:



Q. Yeah.  Okay.  There's a check from the 



financier, correct, for the application fee? 



A. Give it to me again.  I don't know if I was 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 43



swallowing and I missed something or -- 



Q. No worries.  No worries.  You told me a little 



earlier that a check was delivered --



A. Yes. 



Q. -- on July 9th --



A. Uh-huh. 



Q. -- by Fed Ex?  



A. Correct.



Q. To the Department of Health? 



A. Correct. 



Q. On behalf of Miller? 



A. Correct. 



Q. Who sent that Fed Ex? 



A. The financier. 



Q. And it contained a check from the financier, 



correct? 



A. Yes. 



Q. Okay.  Do you know why the financier didn't 



send that Fed Ex a day earlier? 



A. Because there was no reason to.  I was going 



to write the check. 



Q. When did it become apparent to you that you 



were going to need a check from the financier? 



A. Later that afternoon. 



Q. Which afternoon? 
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A. That we made the delivery of the application. 



Q. So here's where I'm confused.  You told me 



that on Wednesday -- sorry, Tuesday the 7th, you kind of 



realized that you weren't going to be able to make it.  



Did I get that wrong? 



A. No, you're right. 



Q. Okay.  So on Tuesday the 7th, you figured out 



that you weren't going to be able to make it to 



Tallahassee with the application to deliver it?  



A. Well, on Tuesday the 7th, I told you -- no, 



okay.  No, you're right.  Go ahead.  Yes, Monday we were 



having trouble with the computers.



Q. Right.  



A. Late Tuesday we figured that we're probably 



not going to make this -- 



Q. So if on Tuesday the 7th you kind of got to a 



place where you figured, okay, we're not going to -- I'm 



not going to be able to make it and deliver the 



application, why didn't you, at that point, have the 



financier Fed Ex that day out of Washington a check to 



the Department for the application fee? 



A. I didn't.  We did it on Wednesday. 



Q. Right.  



A. Right.



Q. We got that.  
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A. Okay.



Q. My question is when you -- on Tuesday, when 



you realized, Tuesday, July 7th -- 



A. Right. 



Q. -- I, Anthony Ardizzone, I'm just not going to 



be able to -- we're not going to be able to package all 



this and me drive it up -- 



MR. ELLIOTT:  I'll just object to the form of 



the question.  



MR. LOMBARD:  Let me finish the question and 



then you can object. 



BY MR. LOMBARD:   



Q. -- why didn't you call the financier on 



Tuesday and say, I'm not making it, you need to send a 



check in? 



A. Furthest thing --



MR. ELLIOTT:  Let me object to the form of the 



question and the predicate for it and what the 



prior testimony was. 



MR. LOMBARD:  Go ahead.  



MR. ELLIOTT:  Go ahead.  You can answer to the 



extent you understand. 



THE WITNESS:  The furthest thing from my mind 



was the check. 



BY MR. LOMBARD:
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Q. You were more concerned about the actual 



application getting in? 



A. Correct. 



Q. Okay.  When you say it was Fed Ex'd, was that 



an overnight delivery? 



A. Yes. 



Q. And you understood from you're attending the 



negotiated rulemaking meetings and from your review of 



the rule that a check with -- an application fee, excuse 



me, was required to be submitted with the application, 



correct? 



A. Yes. 



Q. Okay.  So Ron gets it in at whatever time he 



gets it in after 5:00 p.m. on July 8th.  The check 



arrives on the 9th.  My understanding is there was a 



second check that was delivered to the Department? 



A. Yes. 



Q. Where did that check come from? 



A. Me. 



Q. Okay.  And how did you -- how was your check 



or the check that came from you delivered to the 



Department? 



A. Excuse me, physically. 



Q. You drove up? 



A. Yes, sir. 
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Q. When did you drive up? 



A. I think it was Thursday -- if I remember -- 



I don't remember exactly.  It was either Thursday night 



or early, early Friday morning. 



Q. So either the 9th or the 10th?



A. When I drove up, yes. 



Q. And you delivered it on the 10th?



A. On that Friday, yes. 



Q. Okay.  Well -- 



A. The 10th.



Q. The 10th.  



A. If that was the 10th. 



Q. Yeah, that was the 10th.  So why did you drive 



up to deliver a second check if your financier -- or 



Miller's financier had already sent a check by Fed Ex? 



A. Because we didn't know if the check was 



actually delivered to the Department yet, and I wanted 



to make sure that if it didn't get delivered, I had 



another one with me to deliver it.  And I just didn't go 



up there to deliver a check, I also submitted additional 



information to the application.



Q. What did you submit? 



A. I don't recall the exact specifics of what was 



included.  It was just some things I think that we felt 



either they didn't get, wasn't sure if it was duplicated 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 48



or not, but I just was trying to make sure they had all 



of the information that was needed. 



Q. Okay.  Who did you -- to whom at the 



Department did you deliver the additional information 



and the check? 



A. The agency clerk, and I think her name was 



written on the timestamp, who took it. 



Q. Okay.  Did you speak with anyone on 



July the 10th when you delivered these additional 



materials? 



A. Patricia Nelson. 



Q. What did you and Patty talk about? 



A. That the application -- that I submitted the 



application and what her thoughts were on the submission 



of the application. 



Q. And what did Patty -- sorry, what did 



Ms. Nelson say? 



A. Patty said to me that she wasn't sure what she 



was going to do.  She did not want to see any delay in 



the application process and she would let me know. 



Q. Anything else that she said? 



A. That was it pretty much other than little 



chitchat things.  I mean, I knew the woman for a good 



solid year now at that point. 



Q. You say you knew Ms. Nelson for a solid year.  
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How did you know Ms. Nelson for a solid year? 



A. From attending all of the application 



meetings. 



Q. Did you have a social relationship with her 



or -- 



A. No. 



MR. LOMBARD:  That's a good stopping point for 



me to get a cup of coffee.  Is this a good break 



for you? 



(There is discussion off the record, and there 



was a recess from 9:59 a.m. until 10:09 a.m.) 



BY MR. LOMBARD:  



Q. Back on the record.  We just took a break and 



when we left off you were telling me about a 



conversation that you had with Ms. Nelson on July 10th 



when you delivered the second check and additional 



materials.  After July 10th, have you had -- since 



July 10th, 2015, have you had any conversations with 



Ms. Nelson? 



A. Yes. 



Q. When was the next time you talked to her? 



A. It was the Saturday after she left the 



Department, so that would have been, what, the 18th, 



I think. 



Q. I don't remember.  
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A. If the 10th was Friday, seven days would be 



the 17th, Saturday would be the 18th. 



Q. Did she -- 



A. Yeah, she left the following week. 



Q. You may be right.  I don't remember.  



A. No, I recall -- I recall it distinctly because 



we were all shocked. 



Q. I know too much because I've lived through all 



of this since '14, but I just can't -- I don't have that 



kind of memory so I'm -- you know, I tell my wife I'm 



getting older.  I can't recall like I used to.  



A. Wait, it gets better. 



MR. ELLIOTT:  Yeah. 



BY MR. LOMBARD: 



Q. I hope not. 



A. There's a lot of things your dad never told 



you, okay.



Q. Okay.  So you said you talked to her the 



Saturday after she left the Department.  Did you call 



her or did she call you? 



A. Actually, I texted her, and she responded to 



my text and then I called her. 



Q. What did you text her? 



A. If I remember correctly, I said -- and it was 



after I got the rejection letter, I said -- if 
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I remember the text for what -- the gist of what the 



text was, was thank you for the consideration.  



I understand.  Maybe one day we'll have lunch or 



something and I'll go over what happened to me at that 



point, which is what I just explained to you.  



Q. Okay.  



A. And her response was, you could talk to me 



about anything because I just -- I'm no longer with the 



Department. 



Q. Okay.  And then you -- I'm sorry, did you say 



then you called her or she called you? 



A. Yes, I called her.  Yes.  



Q. Okay.  And what did you guys discuss? 



A. That I couldn't believe she left, why did she 



leave, so on and so forth. 



Q. Did she tell you she went to work for the 



governor's office? 



A. She thought, is what she told me, that she was 



going to go back to work for the governor, but she 



wasn't sure what she was going to do. 



Q. You're aware that she did -- after she left 



the Department, she went to work for the governor's 



office, correct? 



A. No.  I was -- 



Q. You didn't know? 
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A. I didn't know.  I didn't have any other 



further contact with her other than the discussion we 



had on the phone. 



Q. You mentioned the rejection letter, so let's 



talk about that. 



(Exhibit 10 marked.) 



BY MR. LOMBARD:



Q. I'm going to hand you, Mr. Ardizzone, what 



I've marked as Deposition Exhibit Number 10.  I'll give 



you a chance to take a look at that and see if you 



recognize it.  



A. Yes, I do. 



Q. Okay.  What do you recognize it to be?



A. The letter we received from the Department 



saying that they were going to reject my application. 



Q. Okay.  



A. And it's dated July 16th of 2015. 



Q. And Miller received this letter, correct?  



There's no dispute --



A. Yes. 



Q. -- that you all got a copy? 



A. Yes, we all got -- yes. 



Q. And you got it on or around that time frame, 



correct?  If went by certified mail -- 



A. Yes. 
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Q. -- but you got it by mail? 



A. Yes.  Got it right away.  I mean, when I said 



earlier I spoke to Patty the week after this -- 



Q. You already had? 



A. I already had it, yeah.  



Q. Okay.  You'd agree with me that the Department 



did not accept -- or the letter purports to say that the 



Department didn't accept the Miller application because 



it was delivered after 5:00 p.m., right?  



A. Does it say that?  Yes. 



Q. Yeah.  Okay.  And if you look at the bottom of 



the letter there's a cc.  Do you see where it says 



Chris Bryant, Oertel, Fernandez, Bryant and Atkinson? 



A. Yes. 



Q. Okay.  Mr. Bryant had been retained by Miller 



to represent Miller at that time? 



A. Been retained by me, yes. 



Q. With regard to the application? 



A. Yes. 



Q. Okay.  Prior to this letter being submitted or 



was delivered to Miller, the letter that we're looking 



at that's Exhibit 10, Mr. Bryant had filed what's called 



a notice of protest with the Department; are you aware 



of that? 



A. Yes. 
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Q. And are you aware that Mr. Bryant had certain 



communications with the Department? 



A. Yes. 



Q. Regarding the notice of protest? 



A. Yes. 



Q. Okay.  And are you aware that Mr. Bryant, on 



behalf of Miller, withdrew that notice of protest and 



received representations from the Department that a 



letter like this would be forthcoming; does that ring a 



bell?



MR. ELLIOTT:  I'll object to the form of the 



question.  You can go ahead and answer if you can.  



BY MR. LOMBARD:



Q. I'll clean it up, but let's see if we get 



there.  Does that ring a bell? 



A. Are you cleaning it up first, or are we 



getting there?  



Q. Let's see if we can get there.  



A. I'm not so sure I understand -- 



Q. -- the question? 



A. Yeah. 



Q. That's fine.  



A. And I'm a little confused about the prior 



question when you said that Chris filed a notice of 



protest.  
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MR. LOMBARD:  Okay.  Let's go off the record 



for a second. 



(Discussion off the record.)  



BY MR. LOMBARD:   



Q. Let me show you Exhibit 1 and I'll give you a 



second to look at that -- or a minute, whatever you 



need.  



A. Okay. 



Q. And then I'll ask you a question.  So I'm 



showing you exhibit -- Deposition Exhibit Number 1.  



Earlier I asked were you aware that Mr. Bryant on behalf 



of Miller submitted a notice of protest.  I think you 



said yes.  Does this help refresh your recollection a 



little bit as to what we were talking about? 



A. Yeah.  I wasn't sure that he actually filed 



this or there was a discussion with counsel or not was 



the reason why I asked. 



Q. Okay.  And then Mr. -- the next question 



I asked you, which I think is where we got a little 



confused, so let's see if we can do it the right way.  



Let me show you Deposition Exhibit 5, and you 



can see the whole thing, but what I'm going to ask you 



about is this document called "Withdrawal of Notice of 



Protest."  



A. Okay.
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Q. So take a second to look at that and see if 



that is something you recall seeing before.  



A. Well, again, I'm not so sure if I saw this.  



I wasn't sure if this is exactly what Chris did. 



Q. Uh-huh.  



A. But it is what he did because, again, with my 



discussions with Chris, he wasn't sure how the 



Department was handling this, was this being handled as 



a bid proposal or as licensure proposal.  So I think he 



went through the steps, if I remember it exactly for 



what it was, and I think then through his conversations 



with general counsel, it was not going to be handled as 



a bid process procedure.  It was to be handled -- it was 



being handled as licensing, so there was no need for 



what he did. 



Q. Gotcha.  You answered my question.  Okay.  



So after Chris did this, then you all received that 



letter, correct? 



A. No.  We did that in response -- I think in 



response to this letter or it was done prior to. 



Q. Let me let you look at the dates.  



A. Wednesday, July 15th, from Amanda Bush. 



Q. Right.  And you can turn to the notice of 



withdrawal and that's dated -- 



A. And that's -- and this was done because 
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I believe he spoke to Amanda Bush, and she told him that 



we were getting this letter and that's why he did this. 



Q. Right.  Okay.  Now we're on the same page 



time -- the chronology.  



MR. ELLIOTT:  Just for the record, "this 



letter" you're talking about it is Exhibit 10, the 



July 16 letter from the Department?  



THE WITNESS:  Yes. 



BY MR. LOMBARD:



Q. Okay.  So Chris did what Chris did? 



A. Yes. 



Q. Then you get -- and that's all reflected in 



exhibits and his testimony.  And then Miller receives 



Exhibit 10, which is the formal notice that the 



application was rejected? 



A. Correct. 



Q. Okay.  And you'd agree with me that that 



Exhibit 10, if you flip the page, has a thing called 



notice of rights; do you see that? 



A. Yes. 



Q. Okay.  In response to this Exhibit 10, you'd 



agree with me that Miller did not file any sort of 



petition or other challenge to the denial of its 



application until it filed the state court complaint 



that we're in the middle of litigation today? 
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A. Yes. 



Q. When you received Exhibit 10, the rejection 



letter, did you reach out, either through Chris Bryant, 



your counsel, or directly to anyone at the Department 



and say, wait a second, I thought we were allowed to 



submit it by 5:30 like you said to me earlier today? 



A. That was a discussion that I had with Patricia 



Nelson when I was there on Friday the 10th. 



Q. And what -- 



A. Part of the discussion with Patricia Nelson on 



Friday the 10th. 



Q. And tell me specifically about what you recall 



about that discussion as it relates to the 5:00 versus 



the 5:30.  



A. She didn't -- again, like I said earlier, she 



didn't see what it was she could -- or wasn't sure of 



what she could do because the rule stated 5:00 and that 



no one at the Department would have had the authority to 



allow it to go to 5:30.



Q. Okay.  But that discussion with Ms. Nelson was 



before you got the formal letter? 



A. Yeah, it was on the 10th. 



Q. On the 10th? 



A. This was -- 



Q. So a week earlier, give or take? 
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A. Yeah, uh-huh, before she made -- I'm going to 



assume before she made the decision to reject it. 



Q. Okay.  So after you received the rejection 



letter, which is Exhibit 10, did you -- I understand 



Ms. Nelson may have left the Department, did you reach 



out to anyone else at the Department to have a 



discussion about the concept that you believed that you 



could have submitted it at 5:30 based on some 



conversation Mr. Kumar had, but the Department was 



rejecting you because it wasn't in by 5:00? 



A. No.  Not that I recall, no. 



Q. Why not? 



A. Why didn't I not reach out to it?  



Q. Yeah, I mean -- 



A. Pretty much based upon the conversation that 



I had with Patricia where she told me on that Friday 



that no one would have had the authority to extend the 



time frame of 5:00 p.m. in the Department because it was 



a rule. 



Q. Okay.  But since then, Miller has filed a 



state court complaint claiming that it should have been 



accepted.  Do you agree with that? 



A. Correct. 



Q. But if the rule says 5:00 and you got the 



rejection letter on the 16th of July -- or around the 
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16th of July, 2015, what facts have changed since your 



conversation and the receipt of this -- with Ms. Nelson 



and the receipt of this letter that would change your 



mind about reaching out to the Department and 



complaining about this? 



MR. ELLIOTT:  Object to the form of the 



question, but go ahead and answer if you can. 



THE WITNESS:  And I'm not sure I understand.  



BY MR. LOMBARD:



Q. Understand the question? 



A. The question needs to be a little bit more 



specific, I think. 



Q. I'll try to do better.  On the 10th you talked 



to Patty and -- or Ms. Nelson and she said -- I know 



it's a habit -- 



A. We all called her Patty, so you're not --



Q. I know, but I've got to keep it clean on the 



record so we know who we're talking about.



You spoke with Ms. Nelson on the 10th, and she 



said she wasn't sure what -- she said whatever you just 



told me she said? 



A. Yes. 



Q. After the July 10th conversation with 



Ms. Nelson, Miller receives Exhibit 10, which says you 



didn't submit it by 5:00 so you're rejected, right? 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 61



A. Yes. 



Q. Okay.  You got a notice of rights.  You all 



didn't do anything.  Fast forward to March of 2016, and 



Miller files a state court complaint saying, wait a 



second, I should have been allowed -- it should have 



been considered; it should have been accepted because we 



got it in by 5:30?



A. Uh-huh. 



Q. What changed between the time when you had 



your conversation with Patty and receipt of this letter 



and March of 2016 that changed Miller's mind about 



challenging the decision? 



A. Because the Department filed absolutely no 



rule that we made for a year and a half of my life for 



anyone after me other than the rule of no later than 



5:00 p.m.  



MR. LOMBARD:  Can you read that back because I 



only caught half of it.  



(Record read.)   



BY MR. LOMBARD: 



Q. I'm not following what you're saying.  



A. All right.  Let me rephrase what I just said.  



What changed my mind were all of the actions 



of the Department that were not adhering to any of the 



rules that we made during the 2014 and '15 rulemaking 
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period, which in my opinion and Miller's opinion, denied 



us due process.  



Q. Okay.  And what you're referring to is that 



during the review of the applications that were received 



by 5:00 p.m., the Department requested clarification or 



submission of information or materials by those timely 



applicants during the review process on those 



applications? 



MR. ELLIOTT:  And I object to the form. 



BY MR. LOMBARD:



Q. Is that what you're talking about? 



A. Can you say that again?  



Q. I'll try.  You said that you -- you all 



concluded that the Department had not been following its 



rules with respect to other applicants? 



A. Correct. 



Q. Okay.  And when you say that, are you 



referring to the process by which the Department 



solicited or afforded other timely applicants an 



opportunity to clarify or provide additional information 



to the Department during the license application review 



process? 



A. No. 



Q. What are you referring to then? 



A. I'm referring to the allowance of adding 
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substantive information that was not included in the 



initial application, that according to the rule, an 



application would not be scored, an initial -- if an 



initial application did not contain certain criteria. 



Q. So earlier when we were talking about the 



conversations that Mr. Bryant had with the lawyers at 



the Department, you said one of the things he was trying 



to figure out on behalf of Miller was whether the 



Department was proceeding as a bid, a procurement 



type -- 



A. Uh-huh. 



Q. -- scenario or a license scenario.  And you 



said that it was concluded, based on those 



conversations, it was a license scenario, right? 



A. That is correct. 



Q. And I'm going to draw some objection from your 



counsel, but I'm going to ask the question anyway.  



Are you aware or are you familiar with the 



obligations that certain statutes place upon the 



Department with respect to allowing timely applicants to 



submit additional information as part of their 



application? 



A. Very --



MR. ELLIOTT:  Object to the form of the 



question, but go ahead. 
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THE WITNESS:  Very aware. 



BY MR. LOMBARD:



Q. Okay.  So you are aware that there is a 



statute that requires the Department to afford timely 



applicants an opportunity to supplement or clarify 



information within their application? 



MR. ELLIOTT:  Object to the form of the 



question. 



THE WITNESS:  Again, yes. 



BY MR. LOMBARD:



Q. So if that's true, that there is a statute 



that obligates the Department to give those timely 



applicants that opportunity, why is it Miller's position 



that Miller is being treated unfairly as it compares to 



the other applications? 



A. Because by rule, an initial application needed 



to contain certain things, and if it did not, it was not 



to be scored.  



Q. Okay.  



A. And there were many applicants that did not 



contain, in their initial application, those required 



items. 



Q. So let me see if I can say it in nonlegal 



terms.  Your view is that -- Miller's view is that the 



rule trumps the statute? 
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MR. ELLIOTT:  Object to the form of the 



question. 



THE WITNESS:  No.  My view is not the rule 



trumps the statute.  What the Department asked for, 



in our opinion, is not what the rule allows for -- 



I mean, the statute allows for. 



BY MR. LOMBARD:



Q. Okay.  Let's talk about -- well, hold on.  



When did you become aware that the Department was 



receiving information or materials from other 



timely-submitted applicants? 



MR. ELLIOTT:  Object to the form. 



THE WITNESS:  I think it was September. 



BY MR. LOMBARD:



Q. '15? 



A. I think it was September of '15. 



Q. Yeah.  So we were talking about Mr. Bryant 



earlier, but at some point, Miller retained Mr. Kotler? 



A. David Kotler has been the attorney for us with 



this since the inception since 2014. 



Q. Okay.  And are you aware that Mr. Kotler, as 



the lawyer -- as a lawyer for Miller submitted public 



records requests to the Department asking for materials 



that were submitted by other applicants? 



A. Yes. 
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Q. Okay.  And you said September and I think 



you're right.  



A. I've got a pretty good memory.  I'm not sure 



if I'm Johnny on the spot, but I'm pretty good. 



(Exhibit 11 marked.) 



BY MR. LOMBARD:



Q. Let me hand you what I have marked as 



Deposition Exhibit 11 and give you a chance to look at 



that.  



A. Okay. 



Q. You'd agree with me that Exhibit 11 is a 



letter from Mr. Kotler to the Department? 



A. Yes. 



Q. In September of 2015? 



A. Yep. 



Q. And this is around the time that you said 



earlier you all realized or discovered that the 



Department was accepting or -- 



A. Yes. 



Q. -- yeah, accepting additional materials or 



submissions, information, from the timely-filed 



applicants? 



A. Uh-huh. 



Q. Between September of 2015 and March of 2016, 



you'd agree with me that Ed Miller & Sons did not file 
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any petition with the Department challenging the denial 



of its application? 



A. That's correct. 



Q. Okay.  Have you personally reviewed -- well, 



let's back up.  I don't think we established this.  For 



which region did Miller submit an application? 



A. The Southeast region. 



Q. Have you reviewed the applications of the 



other applicants in the Southeast region? 



A. What you could on a redacted application, yes. 



Q. Have you read all of them on a redacted basis? 



A. Yes. 



Q. So let me -- I think I asked this of you 



earlier in your background, but let me double-check 



because sometimes I forget if I asked a question, and 



I want to make sure I did.  You don't have any 



experience in cultivation of marijuana, correct? 



A. Define what you mean by experience. 



Q. Have you ever worked for any operation in the 



United States or Canada or any other country where you 



had participated in the cultivation of marijuana for 



sale? 



A. No. 



Q. And by the way, that's -- I just realized some 



may interpret -- I'm not trying to trap you into 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 68



admitting any illegal activity.  



Wherever it may be legal, do you have any 



experience in cultivation of marijuana for sale? 



A. No. 



Q. I keep forgetting it's not legal everywhere.



Do you have any experience -- again, in the 



context of wherever it may be legal under state or laws 



of the countries, have any experience in the processing 



of cannabis for sale as a medicine or otherwise? 



A. And, again, I'm going to ask you to define 



experience. 



Q. Have you been involved in the processing of 



marijuana? 



A. No. 



Q. Okay.  Have you ever worked at a company, an 



entity, a place where they processed marijuana within 



the laws of that state or country for purposes of 



dispensing to patients? 



A. Worked, no. 



Q. You're making a distinction between worked.  



Have you observed it? 



A. Yes. 



Q. Where have you observed it? 



A. Colorado, Washington State. 



Q. In what context?  When and how did you observe 
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it? 



A. By being involved in what the cannabis 



industry was prior to 2014 to present. 



Q. How were you involved, because I don't recall 



you -- when we walked through your work history, I don't 



recall you telling me that you worked anywhere where -- 



A. I didn't work anywhere and that's why I'm 



asking you to define experience -- let me just jump -- 



I've got a lot of knowledge of -- through either what 



I've taught myself, what I've read on the internet and 



the experiences I've had in observations of people that 



are in the business doing this. 



Q. What observations have you made of people in 



the business doing this? 



A. The cultivation of it, the processing of it, 



the dispensing of it. 



Q. Where and for how long did you observe? 



A. Intermittently in Washington State, mostly, 



and Colorado. 



Q. In Washington, how much time did you spend 



observing? 



A. How much time did I spend?  



Q. A day?  A week?  A month?  A year? 



A. Intermittently over the course of years --



Q. Okay.  
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A. -- where it's become apparently legal in 



different states. 



Q. When you say intermittently, I'm trying to 



quantify how much time you spent observing the 



cultivation, dispensing -- sorry, cultivation, 



processing and dispensing? 



A. An hour here, hour there.  There isn't much 



you really can do if you're not working for somebody, 



and then more or less in the self-education of myself.



Q. Okay.  Would you put the total amount of time 



spent observing in the 24-hour range or -- 



A. Yeah. 



Q. But you don't have any hands-on experience in 



cultivation of marijuana, correct? 



A. No. 



Q. And you don't have any hands-on experience in 



the processing of marijuana, correct? 



A. Legally, no. 



Q. Okay.  Yeah.  And I'm not trying to -- I'm 



really not trying to trap you into admitting a crime, 



sir.  I'm talking about in the context of a regulated -- 



A. I understand. 



MR. LOMBARD:  Okay.  Go off the record a 



second. 



(Discussion off the record.)    
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MR. LOMBARD:  Let's go back on the record.  



What was my last question? 



(Record read.)   



BY MR. LOMBARD:



Q. You don't have any hands-on experience in the 



dispensing of medical marijuana? 



MR. ELLIOTT:  Just so I won't make a stupid 



objection, can I kind of clarify what hands-on 



means?  



BY MR. LOMBARD:



Q. Yeah.  Have you ever worked and actually 



processed marijuana for purposes of making medical 



marijuana? 



A. Legally, no. 



Q. Okay.  Since that objection was raised, let me 



ask you about cultivation again just to be clear.



In the context of cultivation, did you have -- 



did you actually physically work and cultivate marijuana 



for the purposes of making medical marijuana? 



A. Legally, no. 



Q. Right.  And when you say legally, what you 



mean is within the framework of a structured legal 



operation in one of the states where it's legal, 



correct? 



A. That is correct. 
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Q. And you don't have any personal experience 



where you worked and actually dispensed medical 



marijuana in one of the states where it's legal or in 



one of the countries where it's legal? 



A. Correct. 



Q. Does Miller presently have a cultivation 



facility -- well, let me back up.  



In the application that was submitted by 



Miller, do you recall what their cultivation facility -- 



what they're proposed cultivation facility was? 



A. Yes. 



Q. What was it? 



A. A 70,000 square foot FDA-certified building.



Q. Okay.  Was that a building that existed when 



the application was submitted? 



A. Did it exist?  



Q. Uh-huh.  



A. Yes. 



Q. Was it ready to go? 



A. Yes.  When you -- in a sense, when you say was 



it ready, meaning it was available for lease. 



Q. Okay.  It was available.  It was not a 



building that they owned?  



A. That -- 



Q. Miller? 











1



2



3



4



5



6



7



8



9



10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



MILLER & SON V DOH



ACCURATE STENOTYPE, INC.



ANTHONY ARDIZZONE - 09/13/2018 73



A. No. 



Q. Okay.  So let me ask it this way and maybe we 



can clean that up.



As you sit here today, does Miller own or 



lease a cultivation center as proposed in their 



application that's turnkey, ready to go tomorrow? 



A. Do they own one today?  



Q. Today, as you sit here today giving your 



deposition -- 



A. Right. 



Q. -- does Miller have a cultivation facility 



either that they own or lease that's turnkey, it's built 



out and ready to go? 



A. No. 



Q. Okay.  Do you recall in the application what 



the processing facility was that was proposed by Miller?



MR. ELLIOTT:  Object to form. 



THE WITNESS:  Can you --  



BY MR. LOMBARD:



Q. Yeah.  So you have to have a cultivation 



facility; do you agree with that? 



A. Uh-huh.  Yes. 



Q. Whether it's a building or some other method 



that's proposed? 



A. Yes. 
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Q. You'd agree that one of the other things that 



was to be included is a plan on how the marijuana would 



be processed, correct?  



A. Yes. 



Q. And you have to process it somewhere at a 



facility of some kind? 



A. Yes. 



Q. Okay.  Do you remember what that facility was 



that was proposed by Miller? 



MR. ELLIOTT:  Object to form.  I don't know 



what you mean by "what that was."  It was a 



building, right?  But you mean location?  I'm 



sorry -- 



MR. LOMBARD:  I understand your objection.



BY MR. LOMBARD: 



Q. Do you understand my question? 



A. Within the same building. 



Q. Okay.  So as we sit here today, Miller does 



not have a facility for processing that's turnkey, ready 



to operate today, correct? 



A. Correct. 



Q. Okay.  In terms of dispensing, do you recall 



what the dispensing plan was in the application? 



A. Yes. 



Q. What was the dispensing plan generally?  Was 
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it standalone facilities?  Delivery?  A combination? 



A. It was delivery and one proposed dispensing -- 



Q. -- building?  A facility? 



A. Yeah, uh-huh. 



Q. Where was that dispensing facility proposed to 



be located? 



A. Lake Worth. 



Q. Was that at a building that is owned by 



Miller, or was it going to be leased by Miller? 



A. Leased. 



Q. Okay.  That dispensing facility that was 



proposed in the application, is it currently under lease 



by Miller or owned by Miller and ready to go? 



A. Today?  



Q. Yes.  



A. No. 



Q. Okay.  The deliveries that were part of the 



delivery plan, were those going to be from the 



processing facility, or were they going to be deliveries 



made from the dispensing location in Lake Worth? 



A. From the processing facility or both. 



Q. And you'd agree with me that the application 



submitted by Miller in July of 2015 was based on the 



requirements of the Compassionate Use Act of 2014 and 



the rules adopted by the Department at that time?
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A. That is correct.  



Q. Have you personally undertaken any comparative 



analysis of the applications submitted in the Southeast 



region?  Do you understand the question? 



A. No. 



Q. Okay.  Have you ever sat down and read all the 



applications, including Miller's, for the Southeast 



region and compared them to each other? 



A. In a general sense, yes. 



Q. Okay.  In a specific sense, have you ever, for 



example, taken the Costa application in the Southeast 



and compared Costa's cultivation plan with Miller's 



cultivation plan? 



A. In the general -- I mean, was it studied?  No.  



In the general sense, you have this, I have that, you 



have this, I have that, yes. 



Q. Okay.  Here's what I'm getting at -- 



A. And there wasn't even really too much -- I'm 



sorry.  



Q. It's all right.  Go ahead.  



A. There wasn't really too much that you could 



actually read because a lot of it was redacted. 



Q. Okay.  So you read whatever is unredacted -- 



A. Correct.



Q. You don't know what's included in the redacted 
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portions? 



A. Correct. 



Q. And here's where I'm going.  This is my chance 



to understand what you know and understand what you may 



testify about at trial in this matter.  And where I'm 



going with this is -- and I know that if you're a 



witness, you know, you don't know what the lawyers are 



going to ask you, but do you have any intention of 



testifying at trial as to the merits of the various 



applications and how they compare to each other? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  In a general sense, yes. 



BY MR. LOMBARD:



Q. Okay.  In a specific sense? 



A. Specifically regarding -- 



Q. So for example -- 



A. -- when you say that's general -- 



Q. Yeah, I'll try to clarify my question.  



A. Uh-huh. 



Q. Again, I'm not trying to trick you about 



anything.  



A. I gotcha.  I don't think you're a bad guy, Ed.  



Q. You're in the minority -- and that's a joke.  



So do you intend at trial to pull out the 



applications and say, okay, as it relates to 
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cultivation, this first criteria in the scorecard that 



is used by the Department, Costa should have gotten a 4 



and I should have gotten a 5?  Anything like that? 



A. No. 



MR. ELLIOTT:  Yeah.  Can we go off the record 



just for a moment?  



MR. LOMBARD:  Yeah. 



(Discussion off the record.) 



MR. ELLIOTT:  Okay.  For the record, we've had 



discussions off the record, I with my client and 



just now with counsel, Mr. Lombard, and it is our 



intention, Miller, at the hearing, we will not be 



putting -- present intention is we will not be 



putting forth any testimony about the comparative 



scoring of the applications that are being 



discussed here.  



However, we will be putting on testimony 



through Mr. Ardizzone and others about failings 



that may be in the application, failure to follow 



certain rule requirements or application 



requirements, but it will not be a comparative 



review of the scoring. 



MR. LOMBARD:  Okay.  So based on that, I'm 



going to skip questions about comparative review 



and comparative scoring; however, I am going to 
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focus on that last piece you just mentioned, which 



is Mr. Ardizzone has some information or perhaps 



some testimony that he would give about alleged 



failings or things that may have been non-complaint 



with other applicants.  



BY MR. LOMBARD: 



Q. Focusing only on the Southeast, I don't care 



what anybody did anywhere else because you didn't apply 



anywhere else -- in the Southeast, on the applications 



that you have looked at that you contend are missing 



mandatory items -- 



A. Yes.



Q. -- which applications? 



A. All of them. 



Q. And let's take them one at a time.  For Costa, 



what's Costa allegedly missing? 



A. A medical director. 



Q. And when you say medical director, is your -- 



would you agree with me that they identified a medical 



director in their application? 



A. They identified a medical director. 



Q. And your position is that they're missing the 



medical director because at the time of the application 



he had not yet been hired? 



A. No.  What I'm saying is that the Costa 
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application did not conform to the law nor the rules and 



did not have the employment of a medical direct. 



Q. Did not have? 



A. The employment of a medical director. 



Q. So explain the distinction to me.  You said 



they did identify a medical direct in their application, 



but they didn't comply with the law because he had not 



been hired? 



A. Yeah. 



Q. Oh -- 



A. They did not have an employment of the medical 



director. 



Q. And your view of the requirement is that at 



the time of the application, the medical director has to 



be under the employment of the applicant? 



A. That is what the law says and that is what the 



rule says. 



Q. That's your view of it, right?  



A. I'm only reading it for what it says. 



Q. Okay.  Yeah, well, that's my point.  Okay.  So 



Southeast -- and, I'm sorry, anything else about Costa? 



A. Not that I can recall at this moment in time. 



Q. All right.  



A. But -- oh, the Costa was not a 30-year 



nursery.  Costa Farms, LLC, is not a 30-year nursery on 
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which they applied under. 



Q. Okay.  Anything else for Costa that you 



remember? 



A. I do not believe that they had the experience 



that they stated in their application. 



Q. And experience in what area? 



A. The experience of cultivation, processing, and 



dispensing cannabis. 



Q. Anything else? 



A. I couldn't tell you anything else because a 



lot of it was all redacted.  I'm merely going on the 



things that I could see. 



Q. Okay.  



A. And to cut to the chase, I think it's pretty 



much throughout every application in the Southeast, you 



can just say it was all the same. 



Q. Well, let's go one-by-one.  



A. Okay. 



Q. Redland Nursery? 



A. Other than the 30-year scenario, they had no 



cultivation, processing, or experience.  They did not 



have the employment of a medical director.  And the 



financials and things like that there, I couldn't tell 



you because a lot of that was redacted or proprietary 



information. 
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Q. When you were just talking about Redland, you 



said other than the 30-year.  What did you mean by that?



A. What I was saying was a general, from every 



application that I read, every one pretty much, in my 



opinion, missed the position of what the legislative law 



and the rule required for an applicant to have. 



Q. So you contend Redland did not meet the 



30-year requirement?



A. No.  I said Red- -- other than Costa is the 



only one that I know.  I didn't say Redland did not met 



the 30-year requirement, I'm sorry.  



Q. I apologize.  I misunderstood you.  



A. That's all right.  



Q. All right.  Nature's Way, what issue do you 



have with Nature's Way?



A. Did not have the employment of a medical 



director and did not have the cultivation, processing, 



and dispensing experience. 



Q. Bill's Nursery? 



A. Do I need to repeat it or can we just say the 



same --



Q. Was there anything different for Bill's 



Nursery than medical director and that they didn't have 



the requisite -- what you considered the cultivation, 



processing, and dispensing experience? 
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A. That's correct. 



Q. Okay.  But you don't have any issue with them 



otherwise in terms of 30-year or anything else? 



A. No. 



Q. And then I think the last one is 



Keith St. Germain? 



A. Yes. 



Q. What's your issue with them? 



A. The same. 



Q. And by same, they are a 30-year nursery; you 



don't take issue with that? 



A. To the best of my knowledge. 



Q. And you claim that Keith St. Germain is 



missing a medical director and missing a -- missing the 



requisite cultivation, processing, and dispensing 



experience? 



A. Yes. 



Q. What did you understand -- did you believe 



there was a minimum level of cultivation, processing, 



and dispensing experience that was required by statute? 



A. Give it to me again. 



Q. Yeah.  Well, so your complaint about every 



applicant in the Southeast is they didn't have the 



cultivation, processing, and dispensing experience, 



right? 
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A. Correct. 



Q. What experience do you believe they were 



required to have? 



A. I'm saying they didn't have the experience 



they included in their application. 



Q. You're saying the information in their 



application is not true? 



A. I'm saying the information that they had in 



their application was not that of the nurseries' at the 



time of application. 



Q. Well, that would be true of Miller as well? 



A. No, it wouldn't. 



Q. Miller had experience at the time of -- Miller 



itself, Miller, the nursery in Florida, in Palm Beach or 



Martin or wherever they are, you're telling me Miller 



had cultivated marijuana? 



A. No. 



Q. So how could they have experience themselves 



cultivating marijuana? 



A. Because of the people that they had within 



their organization in their application -- 



Q. Okay.  



A. -- were a part of Ed Miller. 



Q. You'd agree with me that Miller itself, the 



nursery in Florida, did not have processing experience, 
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the processing of marijuana? 



A. Correct. 



Q. Or dispensing, correct?  They didn't have 



dispensing --



A. Rephrase the question again.



Q. Yes.  Do you agree with me that Miller, the 



nursery itself that applied, did not have dispensing 



experience? 



A. At the time of application?



Q. Yes, sir. 



A. Yes --



Q. All right.



A. -- it did.  No, no, it did.  So maybe you're 



misunderstanding -- 



Q. I am misunderstanding, so let me ask it again.



A. Okay.



Q. At the time of the application, did Ed Miller 



& Sons, Inc., the nursery itself, have experience 



dispensing marijuana? 



A. Yes. 



Q. It dispensed marijuana itself prior to 



receiving a medical marijuana license? 



A. No.  It had the people within its organization 



that were part of Ed Miller at the time of application 



with the experience that have done it. 
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Q. Ed Miller & Sons, Inc., went and associated 



themselves with persons who have cultivation experience, 



processing experience, dispensing experience? 



A. That is correct. 



Q. Okay.  And is it your belief that none of the 



other applicants in the Southeast associated themselves 



with persons who had -- 



A. That is correct. 



Q. -- cultivation -- let me finish -- 



A. Oh -- 



Q. -- cultivation, processing, and dispensing 



experience? 



A. Yes. 



Q. I think the distinction you're making is this:  



That at the time of the application, none of the other 



applicants had actually hired those people, but only had 



an intent to hire them if they were licensed? 



A. That is correct. 



Q. And it's your belief that the statute and the 



rule required that these persons with that experience 



actually be employed at the time of the application? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  That's what it says. 



BY MR. LOMBARD:



Q. Okay.  If -- 
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A. Big word. 



Q. Small but big.  If that isn't the requirement, 



that is to say, if there is no actual legal requirement 



that these persons be employed at the time of the 



application by the applicant, the persons with the 



experience, you would agree with me that each of those 



other applicants, Costa, Redland, Nature's Way, Bill's 



and Keith St. Germain had, in fact, associated 



themselves with persons who had experience in 



cultivation, processing, and dispensing --



MR. ELLIOTT:  Object to form. 



MR. LOMBARD:  Go ahead.  



MR. ELLIOTT:  You can answer if you can. 



THE WITNESS:  It's a hypothetical question. 



BY MR. LOMBARD:



Q. Okay.  Did the persons included in the 



application for Costa, whether they were employed by 



Costa or not, did those persons, based on the review 



that you've done, have experience in cultivation, 



processing, and dispensing? 



A. I wouldn't know that. 



Q. Okay.  Based on your review of the Redland 



application, without regard to whether the persons 



identified are employed by Redland, did those persons 



have cultivation, processing, and dispensing experience? 
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A. I wouldn't know that. 



Q. Based on your review of the Nature's Way 



application, without regard to whether those persons 



were employed by Nature's Way, did those persons 



identified by Nature's Way in the application have 



cultivation, processing, and dispensing experience? 



A. I wouldn't know that. 



Q. Same question for Bill's? 



A. I wouldn't know that. 



Q. Same question for Keith St. Germain? 



A. Wouldn't know that. 



Q. Okay.  I think I got all the applicants.  Do 



you think I'm missing an applicant in the Southeast 



or -- 



A. No.  You got them all. 



Q. Okay.  That's what I thought.  Other than what 



you've already told me about these applicants in the 



Southeast, is there any other items that you, based on 



your review, believe they were missing or deficient in 



their application?



MR. ELLIOTT:  Object to form. 



THE WITNESS:  In the Southeast?  



BY MR. LOMBARD:



Q. The Southeast.  I know you may have opinions 



about others and that is what it is.  I want to focus 
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right now on the Southeast.  



A. None.  No, not that I can recall. 



Q. Now, as I understand, you have issues with 



other applicants in other regions; is that right?  That 



you think they didn't meet certain requirements? 



A. Yes. 



Q. Okay.  You'd agree with me that the 



application submitted by Miller was for the Southeast 



region license, correct? 



A. Yes. 



Q. Okay.  And to just kind of level set us, at 



the time the application was submitted, the Department 



was accepting applications to grant five licenses, 



correct? 



A. Yes. 



Q. And at the time, those five licenses were one 



in each of five regions, correct? 



A. Yes. 



Q. Okay.  You'd agree with me that if you submit 



for the Southeast region, you are not competing with an 



applicant from the Northwest region? 



A. Yes. 



Q. Or another region outside the Southeast? 



A. Yes. 



Q. And I'm going to ask it just so I know for 
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trial, but what other applicants in other regions do you 



have issues with?  Meaning, that you think they were 



deficient in some way? 



A. Just the few that -- when you say -- all 



right.  When you say that they were -- a few that come 



to mind, one would be Knox Farms. 



Q. Who else? 



A. One would be Sur- -- Alpha Foliage, which 



I believe is Surterra, correct?  



Q. Okay.  Anybody else? 



A. I have -- can we go off the record?  



Q. No, we're on the record.  



A. No, I said can we go off the record for a 



moment?  



MR. LOMBARD:  I suppose. 



(Discussion off the record.)  



BY MR. LOMBARD:



Q. So you identified in other regions applicants 



that you felt were deficient in some way to include 



Knox, Alpha Surterra, and I think in your pleadings and 



what's been filed, you all have identified Plants of 



Ruskin as well, correct? 



A. Yes. 



Q. Let's take Knox.  What is the deficiency in 



Knox's application? 
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A. Again, the cultivation, processing, and 



dispensing experience. 



Q. Because the individuals weren't hired or 



because they didn't identify individuals that had that 



experience? 



A. They did not conform to 381.986, nor the rule. 



Q. All right.  Let me ask it this way.  The 



persons that were identified in the application by Knox, 



do you know whether they had the requisite -- strike 



that. 



In the Knox application, the persons 



identified by Knox, did they have cultivation, 



processing, and dispensing experience? 



A. I wouldn't know that. 



Q. Okay.  Have you read the Knox application? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  I think part of, yes, what 



I could read out of it, whatever was redacted. 



BY MR. LOMBARD:



Q. Other than cultivation, processing, and 



dispensing, where else do you believe Knox was 



deficient? 



A. He was deficient -- that we've learned at this 



point, that his initial application was illegible and 



not readable and was allowed more time to submit an 
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application. 



Q. Okay.  Other than that, anything else? 



A. Again, the hiring of a medical director.  



I don't think that that's part of the scenario and I -- 



Q. Okay.  



A. And if you want to make it easier, we can make 



that all-inclusive in one thing. 



Q. Okay.  Anything else by Knox? 



A. I think -- and we're talking about one 



specific thing other than what's listed in my argument, 



but there's the reference to the bond. 



Q. Okay.  And you'd agree with me the bond is 



a -- was something that they had to tender after they 



were approved and licensed? 



A. That is correct. 



Q. Okay.  



A. Well, it -- but it also depended on if you 



didn't do it, your license was revoked. 



Q. Right.  And your contention there on the bond 



is that they should have -- 



A. It was late. 



Q. Okay.  Have you read the rule on the bond? 



A. Yes, sir. 



Q. It doesn't say 5:00 p.m., does it? 



A. It says business day. 
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Q. It's close of business day? 



A. Excuse me?  



Q. It says close of the business day? 



A. Business day, yes. 



Q. It doesn't say 5:00 p.m. like the application 



portion of the rule talks about 5:00 p.m., correct? 



A. The application part says 5:00 p.m. 



Q. Yeah, that was a bad question.  Yeah.  The 



portion of the rule that provides the deadline for the 



application expressly says 5:00 p.m., right? 



A. Yes.  



MR. ELLIOTT:  Object to the form, but go 



ahead. 



BY MR. LOMBARD:



Q. And the portion of the rule that deals with 



submission of the bond does not specifically say 



5:00 p.m.? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  Yes. 



BY MR. LOMBARD:



Q. Okay.  Do you know when that bond was 



submitted by Knox? 



A. From what I understand, it was after 5:00 p.m. 



Q. Okay.  And when you say "from what 



I understand," from where do you understand that it was 
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submitted after 5:00 p.m.? 



A. Based on the testimony of Christian Bax. 



Q. And are you aware of that issue being rejected 



by an administrative law judge, that argument?



MR. ELLIOTT:  Object to the form. 



THE WITNESS:  Am I aware that that was 



rejected? 



BY MR. LOMBARD:   



Q. Rejected.  That that argument, that it was 



late, are you aware that's been rejected? 



A. Yes. 



Q. All right.  By an administrative law judge?



A. Yes. 



Q. Plants of Ruskin, as I understand, your issue 



with Plants of Ruskin has to do with the amount of the 



check that they tendered for the application fee, 



correct? 



A. Yes. 



Q. It was short -- the numbers were inverted? 



A. Yes. 



Q. So instead of -- I forget the exact number, 



but so assuming it was supposed to end in $63, it ended 



in like $36, something like that? 



A. That was correct, yes.  



Q. Were those the right numbers?
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A. Those were the right numbers 60,0063. 



Q. Occasionally something sticks.  And the 



Department afforded them an opportunity to submit the 



difference between the correct number and the number 



they submitted? 



A. Yes. 



Q. That's your issue there.  Any other issue with 



Plants of Ruskin? 



A. No. 



Q. Do you have a relationship with any current 



licensees? 



A. We all made relationships when we were up 



there, yes. 



Q. Do you have a work relationship with any of 



the current licensees? 



A. No. 



Q. Are you under contract with any of the current 



licensees? 



A. No. 



Q. Knox, Alpha Surterra, Plants of Ruskin, did 



I capture -- did we capture all the applicants from the 



other regions with which you take -- with which you 



claim that there's an issue with their applications? 



A. Those are the only ones I really paid 



attention to.  I'm not sure if other ones have issues or 
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not. 



MR. LOMBARD:  Let's take a five-minute break 



because I think I'm going to shortcut this, so let 



me look through some materials.  



(Recess taken at 11:20 a.m. until 



11:36 a.m.) 



MR. LOMBARD:  So I don't have any other 



questions of Mr. Ardizzone at this time, but I want 



to caveat the record.  We received yesterday a 



proposed amended, a third amended -- I forget what 



number -- complaint and so I have not had adequate 



time to study that or determine whether any 



additional discovery of this witness would be 



necessary.  



So we may disagree, but I'm reserving, 



for the record, obviously, the right to have to 



take his deposition on whatever those differences 



are in that complaint.  I know plaintiff has a 



different perspective on that.  



MR. ELLIOTT:  Yeah.  And my perspective on it 



is that the issues raised in your motion and in the 



amended complaint as to MMTC has been on the table 



and on notice for all the parties, the change in 



the law, and that you're welcome to ask 



Mr. Ardizzone questions now as to, you know, that 
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if you'd like, but I understand your position as 



well. 



MR. LOMBARD:  Okay.  So with that, as far 



as -- I don't have any other questions.  I don't 



know if your lawyer does. 



MR. ELLIOTT:  Yeah, just a quick couple of 



follow-ups.  



CROSS EXAMINATION 



BY MR. ELLIOTT: 



Q. You were testifying most recently and asked 



questions about deficiencies in the other applications 



both in the Southeast region and otherwise, and you went 



through those, correct? 



A. Yes. 



Q. And that was just based from your memory as 



you sit here, correct? 



A. Yes. 



Q. During the break, were there any other types 



of deficiencies existing in some of the applications 



that you recalled? 



A. The only other deficiency I remember, and I'm 



not sure if I stated it or not, would have been the 



certified financials with Costa.  I don't know if we 



included that in there or not. 



Q. Okay.  And then earlier sometime in the 
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deposition this morning, you were mentioning things that 



the Department of Health allowed to come through the 



process even though you know something wasn't timely or 



something wasn't done properly, but they allowed those 



matters to go forward, but they did not accept your 



application.  



Do you recall another one where there was an 



application that was submitted or logged in untimely? 



A. Only that we found through discovery later on, 



which would have been the application for Razbuton 



that's time-stamped 5:01 p.m. 



MR. ELLIOTT:  Okay.  That's all I have. 



REDIRECT EXAMINATION



BY MR. LOMBARD:



Q. Just a quick follow-up on Razbuton.  



Mr. Ardizzone, as you sit here today -- well, 



you wouldn't know whether Razbuton's application was 



actually received by the Department before 5:00 or by 



5:00, but stamped by the clerk at 5:01, correct?  You 



understand the question? 



A. No.  



Q. Sure.  So you said that you believe 



Razbuton -- R-A-Z-B-U-T-O-N, I think is how it's 



spelled -- their application was time-stamped by the 



agency clerk at 5:01, right? 
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A. That is what's indicated. 



Q. Okay.  But you don't know if that application 



was actually in the clerk's hands before 5:00? 



A. I was not present.



Q. Okay.  So when you say that you remember one 



more that was late but was accepted, the only basis you 



have as you sit here today for that is that you've seen 



the timestamp that shows 5:01 for Razbuton, but you 



otherwise wouldn't know if that application was actually 



in the physical possession of the agency before 5:01, 



right? 



MR. ELLIOTT:  Object to form. 



THE WITNESS:  I wouldn't know if it was with 



the agency clerk prior to 5:01. 



MR. LOMBARD:  Okay. 



THE WITNESS:  I wasn't there. 



MR. LOMBARD:  That's all I have. 



MR. ELLIOTT:  Okay.  



MR. LOMBARD:  Read or waive?  



MR. ELLIOTT:  I'd suggest you read the 



deposition and make sure it's correct.



MR. LOMBARD:  He'll read.



MR. ELLIOTT:  He'll read.



(The deposition was concluded at 



11:40 a.m.) 
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CERTIFICATE OF OATH



STATE OF FLORIDA )



COUNTY OF LEON )



I, TRACY FINAN, Registered Professional Reporter, 



Florida Professional Reporter, Notary Public, State of 



Florida, certify that ANTHONY ARDIZZONE, personally appeared 



before me on the 13th day of September, 2018, and was duly 



sworn.



Signed this 14th day of September, 2018.  



________________________  
TRACY FINAN, RPR, FPR 
Notary Public - State of Florida
Commission No. #FF 184633



    Commission Expires:  January 8th, 2019
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CERTIFICATE OF REPORTER



STATE OF FLORIDA )



COUNTY OF LEON )
 



I, TRACY FINAN, Registered Professional
Reporter, Florida Professional Reporter, do hereby certify 
that I was authorized to and did stenographically report at 
the time and place therein designated the foregoing deposition 
of ANTHONY ARDIZZONE; that a review of the transcript WAS 
REQUESTED; and that the foregoing pages numbered 1 through 99 
are a true record of my stenographic notes.
  



I further certify that I am not a relative, employee, 
attorney, or counsel of any of the parties, nor am I a 
relative or employee of any of the parties' attorney or 
counsel connected with the action, nor am I financially 
interested in the action.



DATED this 14th day of September, 



 
_______________________________
TRACY FINAN, RPR, FPR
Registered Professional Reporter
Florida Professional Reporter
reportertrace@gmail.com 
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SEPTEMBER 14TH, 2018 
READ AND SIGN LETTER TO: 



ANTHONY ARDIZZONE
C/O TIMOTHY B. ELLIOTT, ESQ.  
tim@smithlawtlh.com 
SMITH & ASSOCIATES
3301 Thomasville Road, Suite 201
Tallahassee, FL 32308 
Phone: (850) 297-2006 
 
IN RE: MILLER & SON V DOH 
CASE NO.:  16-0700  



Please take notice that on 09/13/2018, you gave a deposition 
in the above cause.  At that time, you did not waive your 
signature.
 
Please make arrangements with Accurate Stenotype Reporters to 
exercise your right to read and sign the transcript by calling 
(850) 878-2221.  Please execute the Errata Sheet, which can be 
found at the back of the transcript, and supply it to the 
address below for distribution to all parties.



If you do not read and sign the deposition within a reasonable 
time, per rule and procedure, the original may be filed with 
the Clerk of the Court, and your reading and signing may be 
considered waived.
 
If you wish to waive your signature now, please sign
your name in the blank at the bottom of this letter
and return it to the address listed below.
 
Very truly yours,



______________________________
TRACY FINAN, RPR, FPR, CCR (Georgia)
ACCURATE STENOTYPE REPORTERS, INC.
2894-A REMINGTON GREEN LANE
TALLAHASSEE, FL 32308
850.878.2221/www.accuratestenotype.com 



I do hereby waive my signature. 



_______________________________
ANTHONY ARDIZZONE  
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ERRATA SHEET
DO NOT WRITE ON TRANSCRIPT - ENTER CHANGES HERE



IN RE:  MILLER & SON V DOH
CASE NO.:  16-0700



WITNESS: ANTHONY ARDIZZONE
TAKEN:  09/13/2018 



PAGE    LINE        CHANGE        REASON FOR CHANGE 



____________________________________________________ 
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_______________________________________________________ 
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____________________________________________________ 



____________________________________________________ 



____________________________________________________ 



____________________________________________________ 



Under penalties of perjury, I declare that I have
read the foregoing document and that the facts stated
in it are true.



_______________     _______________________________
Date ANTHONY ARDIZZONE 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



REQUEST FOR HEARING ON 
MOTION FOR JUDGMENT ON THE PLEADINGS 



Defendant State of Florida, Department of Health, requests a hearing on its Motion for 



Judgment on the Pleadings and Supporting Memorandum of Law e-filed on September 11, 2018.  



Counsel for the Department of Health has conferred with counsel for the Plaintiff, and both are 



available the week of October 1, 2018.  The parties agree that this motion should be heard and 



resolved before trial so that if the motion is granted, the parties will not needlessly expend time 



and money preparing for trial. Twenty (20) to thirty (30) minutes of hearing time is requested. 



 



CERTIFICATE OF SERVICE 



I certify that on September 17, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 



 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  



Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
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Counsel for Edward Miller & Son, Inc. 



 
 
 



/s/ Eduardo S. Lombard   
W. Robert Vezina, III 
Florida Bar No. 329401 
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Florida Department of Health 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA  
 



EDWARD MILLER & SON, INC., 
a Florida corporation, 
 
  Plaintiff,      Case No. 16-0700 
vs. 
 
STATE OF FLORIDA, DEPARTMENT 
OF HEALTH,  
 
  Defendant. 
         / 
 



REQUEST FOR HEARING ON 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 



Defendant State of Florida, Department of Health, requests a hearing on its Motion for 



Summary Judgment and Supporting Memorandum of Law e-filed on September 14, 2018.  Counsel 



for the Department of Health has conferred with counsel for the Plaintiff, and both are available 



the week of October 1, 2018.  Twenty (20) to thirty (30) minutes of hearing time is requested on 



either October 4 or 5, 2018 (which is at least 20 days from the filing of the motion). 



 



CERTIFICATE OF SERVICE 



I certify that on September 17, 2018, the foregoing was filed electronically using the 
Court’s electronic filing system, which will send notice and a copy of this filing to: 



 
David C. Kotler 
Cohen Kotler, P.A. 
54 SW Boca Raton Boulevard 
Boca Raton, Florida 33432 
dkotler@cohenkotler.com  
 
Daniel A. Bushell 
Bushell Law, P.A. 
6400 N. Andrews Avenue, Suite 505 
Fort Lauderdale, Florida 33309 
dan@bushellappellatelaw.com  
 



Geoffrey D. Smith 
Susan C. Smith 
Timothy B. Elliott 
Corinne T. Porcher 
Smith & Associates 
3301 Thomasville Road, Suite 201 
Tallahassee, Florida 32308 
geoff@smithlawtlh.com 
susan@smithlawtlh.com 
tim@smithlawtlh.com 
corinne@smithlawtlh.com 
 



Counsel for Edward Miller & Son, Inc. 
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/s/ Eduardo S. Lombard   
W. Robert Vezina, III 
Florida Bar No. 329401 
Eduardo S. Lombard 
Florida Bar No. 0153590 
Megan S. Reynolds 
Florida Bar No. 0042000 
 
Vezina, Lawrence & Piscitelli, P.A. 
413 East Park Avenue 
Tallahassee, Florida 32301 
(850) 224-6205 
rvezina@vlplaw.com   
elombard@vlplaw.com   
mreynolds@vlplaw.com   
rhodge@vlplaw.com   
 
Counsel for Florida Department of Health 
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mailto:rhodge@vlplaw.com









image003.png

image003.png










Leon County Courthouse, Rm. 365-D

Tallahassee, Florida  32301

(850).606.4312

(850).606.4344 Fax

>>> Rita Hodge <rhodge@vlplaw.com> 9/13/2018 3:13 PM >>>
Lynn,
 
I know you are probably swamped with emails, but just wanted to make sure you
received my email below from yesterday.  
 
Thanks,
Rita
 

Rita Hodge
Legal Assistant to W. Robert Vezina, III,
Eduardo S. Lombard & Megan S. Reynolds

Vezina, Lawrence & Piscitelli

www.vlplaw.com

413 East Park Avenue

Tallahassee, Florida 32301

(850) 224-6205 (office)

----------------------------------
rhodge@vlplaw.com

----------------------------------

The information contained in this email is intended only for the personal and confidential use of the recipient(s) named
above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of
this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby
notified that you have received this document in error and that any review, dissemination, distribution, or copying of this
message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and
delete the original message.

 

From: Rita Hodge 
Sent: Wednesday, September 12, 2018 9:05 AM
To: 'Lynn Underwood' <UnderwoodL@leoncountyfl.gov>
Subject: EDWARD MILLER AND SON INC vs. DEPT OF HEALTH; CASE NO. 16-0700
 
Good morning Lynn,
 
Would you kindly provide dates/times Judge Gievers is available for a 10 minute hearing
on The Department’s Motion for Judgment on the Pleadings.

mailto:rhodge@vlplaw.com
mailto:rhodge@vlplaw.com
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.vlplaw.com%2f&c=E,1,xqzgfXA3Zn2eivBF4pyDTBRpJISqRInyFl6FeyYGdk4JuwkW9Gu5zqtMt6e6BmrffuIiPnYps2YsvLsgQV5Nr2DZqdOfc7A3ZYT27hkIb4osMobSfpU,&typo=1
https://linkprotect.cudasvc.com/url?a=http%3a%2f%2fwww.vlplaw.com%2f&c=E,1,xqzgfXA3Zn2eivBF4pyDTBRpJISqRInyFl6FeyYGdk4JuwkW9Gu5zqtMt6e6BmrffuIiPnYps2YsvLsgQV5Nr2DZqdOfc7A3ZYT27hkIb4osMobSfpU,&typo=1
mailto:rhodge@vlplaw.com
mailto:rhodge@vlplaw.com
mailto:UnderwoodL@leoncountyfl.gov
mailto:UnderwoodL@leoncountyfl.gov


 
Thank you.
 

Rita Hodge
Legal Assistant to W. Robert Vezina, III,
Eduardo S. Lombard & Megan S. Reynolds

Vezina, Lawrence & Piscitelli

www.vlplaw.com

413 East Park Avenue

Tallahassee, Florida 32301

(850) 224-6205 (office)

----------------------------------
rhodge@vlplaw.com

----------------------------------

The information contained in this email is intended only for the personal and confidential use of the recipient(s) named
above. This message may be an attorney-client communication and as such is privileged and confidential. If the reader of
this message is not the intended recipient or an agent responsible for delivering it to the intended recipient, you are hereby
notified that you have received this document in error and that any review, dissemination, distribution, or copying of this
message is strictly prohibited. If you have received this communication in error, please notify us immediately by email and
delete the original message.
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mailto:rhodge@vlplaw.com
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At the March 2018 case management conference, 

plaintiff's counsel estimated that the case would take 

no more than three days to try, defense counsel 

estimated that five days should be enough. Because of 

other matters, including election cases entitled to 

priority and other cases, the Court expects that the 

case will be able to be completed within four trial 

days, beginning Monday, October 8, 2018. 

During the more than two years the case has been 

pending, the defense has filed a number of motions, 

including a motion to dismiss in 2016 and a 2017 motion 

for summary judgement that raised issues regarding an 

alleged failure to exhaust administrative remedies. The 

motion to dismiss the amended complaint was denied in 

November 2016, and the plaintiff's ore tenus motion for 

leave to file a second amended complaint was granted at 

the same hearing. The 2017 summary judgement motion was 

denied in February 2018, after hearing. 

Along the way, the plaintiff amended its 

complaint, more than once, allowing the defense to 
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challenge the sufficiency as desired. The most recently 

filed complaint is the second amended complaint, filed 

on January 3, 2017, to which the defense chose to file 

its February 2, 2017 answer and affirmative defenses. 

On September 11, 2018, less than a month before the 

trial, the defendant submitted a motion for judgement 

on the pleadings and on September 17, 2018, requested 

that hearing time be provided. Rule l.140(c) provides: 

"After the pleadings are closed, but within such time 

as not to delay the trial, any party may move for 

judgement on the pleadings". On September 18, 2018, the 

plaintiff submitted its response opposing the motion 

for judgement on the pleadings. 

On September 14, 2018, the defendant submitted 

another motion for summary judgement, alleging grounds 

of mootness and failure to exhaust administrative 

remedies, filing a September 17, 2018 request for 

hearing time. As counsel are well aware, there must be 

at least 25 days' notice [including service time] 

between the filing of a motion for summary judgement 



and a hearing on that motion. With the trial scheduled 

for Monday, October 8, there simply is not time 

available. Further, nothing in Rule 1.510 provides for 

duplicative motions for summary judgement. 

Based on the foregoing, and the Court otherwise 

fully advised in the premises, it is hereby 

ORDERED that the September 11, 2018 motion for 

judgement on the pleadings and the September 14, 2018 

second motion for summary judgement are denied, without 

prejudice to the parties to submit evidence pertinent 

to the issues framed by the January 3, 2017 second 

amended complaint and the February 27, 2017 answer and 

affirmative defenses to the second amended complaint. 

It is further 

ORDERED that no later than 12 noon on Friday, 

October 5, 2018, counsel shall efile through the 

Clerk's efiling portal and email Judicial Assistant 

Underwood a joint pretrial statement that identifies 

the stipulated issues of fact, and a list of t he 
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remaining issues of fact and questions of law remaining 

to be resolved by the Court. 

ORDERED this ;2.A~day of September, 2018 in 

Tallahassee, Leon County, Florida. 

Copies furnished to: 

Geoffrey D. Smith, Esq. 
Geoff@smithlawtlh. c om 

Timothy B. Elliott, Esq . 
t i m@smi thlawtlh.com 

Corinne T. Porcher, Esq. 
Corinne@smithlawt lh.com 

W. Robert Vezina, I I I, Esq. 
rvezina@viplaw. com 

Eduardo S. Lombard, Esq. 
e lombard@vi plaw.com 

Megan S. Reynolds, Esq. 
mreynolds@vipla w. com 
rhodge@viplaw .com 

Circuit Judge 

tfvt(. GA '7 OU 
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46 01/29/2018 NOTICE OF FILING 3

45 01/29/2018 EXHIBIT 166
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43 01/04/2018 ORDER ON CASE MANAGEMENT CONFERENCE AND CONTINUING SETTING CASE MANAGEMENT CONFERENCE 5

42 01/04/2018 CASE MANAGEMENT CONFERENCE SET FOR 02/06/2018 AT 9:00 AM IN 365D, JDG: AIKENS, AUGUSTUS D JR
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22 02/02/2017 THE DEPARTMENT’S ANSWER AND DEFENSES TO SECOND AMENDED COMPLAINT 8

21 02/01/2017 COSTA NURSERY FARMS LLC'S RENEWED AND VERIFIED MOTION TO INTERVENE 26

20 01/03/2017 SECOND AMENDED COMPLAINT FOR DECLARATORY RELIEF 15

19 12/22/2016 AGREED ORDER ON PLAINTIFFS MOTION FOR EXTENSION OF TIME TO FILE SECOND AMENDED COMPLAINT 1

18 12/09/2016 PLAINTIFF’S MOTION FOR EXTENSION OF TIME TO FILE SECOND AMENDED COMPLAINT 2

17 11/15/2016 ORDER ON MOTION TO DISMISS AND ON MOTION TO INTERVENE 4

16 09/23/2016 MOTION HEARING SET FOR 11/08/2016 AT 10:00 AM IN 365D, JDG: GIEVERS, KAREN A

15 09/21/2016 NOTICE OF HEARING- 60 MINUTES HAVE BEEN RESERVED 2

14 07/08/2016 PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION TO DISMISS AND SUPPORTING MEMORANDUM OF LAW 17

13 07/07/2016 RESPONSE TO MOTION TO INTERVENE 20

12 06/27/2016 MOTION TO INTERVENE 4

11 06/22/2016 UNOPPOSED MOTION FOR EXTENSION OF TIME TO FILE RESPONSE TO MOTION TO DISMISS 3

10 06/13/2016 THE DEPARTMENTS MOTION TO DISMISS AND SUPPORTING MEMORANDUM OF LAW 50

9 05/23/2016 NOTICE OF APPEARANCE AND DESIGNATION OF EMAIL ADDRESSES 2

8 05/12/2016 RETURN OF SERVICE EXECUTED / STATE OF FL DEPT OF HEALTH 4

7 04/19/2016 PAYMENT $10.00 RECEIPT #1130439 1

6 04/18/2016 SUMMONS ISSUED 3

5 04/18/2016 AMENDED COMPLAINT 14

4 03/25/2016 PAYMENT $400.00 RECEIPT #1122796 1

3 03/25/2016 COMPLAINT 10

2 03/25/2016 CIVIL COVER SHEET 2

1 03/25/2016 JUDGE HANKINSON, JAMES C: ASSIGNED

Judge Assignment History

Court Events

Financial Summary

Reopen History

Comprehensive Case Information System https://www.flccis.com/ocrs/app/caseinformation.xhtml?query=q3MS9l...

2 of 2 9/25/2018, 5:41 PM



IN THE CIRCUIT COURT
OF THE SECOND JUDICIAL
CIRCUIT, IN AND FOR
LEON COUNTY, FLORIDA

CASE NO. 2016 CA 001330

TROPIFLORA, LLC,

Plaintiff,
vs.

DEPARTMENT OF HEALTH,

Defendant.
/

HELD BEFORE HONORABLE: KAREN A. GIEVERS

DATE: May 24, 2017

TIME: Commenced at 10:34 a.m.
Concluded at 10:44 a.m.

LOCATION: Leon County Courthouse
301 South Monroe Street
Tallahassee, Florida 32301

REPORTED BY: AUTUMN KESTERSON, RPR, FPR

ACCURATE STENOTYPE REPORTERS, INC.
2894-A Remington Green Lane

Tallahassee, FL 32308
(850) 878-2221



2

APPEARANCES:

REPRESENTING THE PLAINTIFF:

BRIAN O. FINNERTY, ESQUIRE
BFINNERTY@ANDREWSLAWOFFICE.COM
STEVEN R. ANDREWS, P.A.
822 North Monroe Street
Tallahassee, FL 32303
850.681.6416

REPRESENTING THE DEFENDANT:

EDUARDO S. LOMBARD, ESQUIRE
W. ROBERT VEZINA, III, ESQUIRE
RVEZINA@VLPLAW.COM
VEZINA, LAWRENCE & PISCITELLI, P.A.
413 East Park Avenue
Tallahassee, Florida 32301
850.224.6205



3

I N D E X

HEARING PAGE

CERTIFICATE OF REPORTER 12



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4

(The following proceedings were held:)

THE COURT: Okay. Let's have the appearances,

please.

MR. FINNERTY: Brian Finnerty for the Plaintiff.

MR. LOMBARD: Ed Lombard with the Tallahassee

office of Vezina, Lawrence & Piscitelli. With me is

my partner, Rob Vezina, on behalf of the Florida

Department of Health.

THE COURT: We're here for case management

because the Plaintiff has requested a trial date. I

did see an e-mail, Motion to Strike the Notice for

Trial.

MR. LOMBARD: Yes, Judge. We filed that

yesterday preparing for our case management conference

today, that there is a pleading directed -- there is a

motion directed at our defenses and we moved to strike

them under the rule, and that would make the case not

at issue until the Court disposes of the Motion to

Strike and we know what the actual defenses are that

will remain for adjudication at a trial.

MR. FINNERTY: And, Judge, we spoke outside

while we were waiting to come in and, you know, I

think we would agree, just in abundance of caution so

as to avoid an appellate issue, to postpone setting

this for trial just based on the Rule 1.440.
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THE COURT: Well, under 1.200, the Court has

discretion and the responsibility to do docket

management and case managements give the Court the

authority to address all pending matters that can be

timely addressed. Quite frankly, I thought, by the

Plaintiff filing a Notice for Trial saying the case

was at issue, the Plaintiff was withdrawing the Motion

to Strike. So, I saw the case as at issue.

MR. FINNERTY: And that was not our intent,

Judge, and I apologize for the Notice for Trial being

filed to the extent that it is perceived as waiving

our Motion to Strike and the affirmative defenses.

THE COURT: The alternative is the rules give

the Court the discretion to take under advisement. As

a result, that Motion to Strike was based on an

alleged failure to state a defense; is that right?

MR. FINNERTY: I think that was the primary

basis, Your Honor, that and just a lot of it we felt

were issues of fact and not as much issues of law that

the Court could rule on without any evidence.

THE COURT: Are you prepared to argue that

motion today?

MR. FINNERTY: I am not, Your Honor. I don't

have a copy of it even with me.

THE COURT: Then you've wasted my time. Given
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the situation, I'm not going to force anybody to go

forward. The Court does have discretion to take

Motions to Dismiss or their equivalent, a Motion to

Strike a Defense, under advisement until the time of

trial, but -- under the circumstances, the case is

coming up on the twelfth month that it's been pending.

The Florida Supreme Court expects cases in which a

jury trial will be needed to be done within 18 months,

so...

MR. LOMBARD: We have -- I didn't mean to

interrupt.

THE COURT: You didn't. Go ahead.

MR. LOMBARD: I apologize. We have filed a memo

proposing, from our perspective, we fully briefed it,

so that's there for you to review, if you'd like. We

have also filed a Motion for Summary Judgment. It's

not quite ripe in terms of the 20 days.

THE COURT: I could have been able to address

that under the Rule 1.200 case management conference

rule, but today is only the 24th and you filed this

the 8th.

MR. LOMBARD: The 8th. Correct.

THE COURT: So, therefore, that's a no no and we

don't go there.

MR. LOMBARD: Yes, ma'am.
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THE COURT: I'm using technical terms.

MR. LOMBARD: I just wanted to be sure you're

aware of it.

THE COURT: I have this little handy notebook.

MR. LOMBARD: I know. I know it's long. Since

you set the case management conference, I thought I'd

take advantage, with your indulgence, of the

opportunity to see what your preference was in terms

of setting motions, I think it'll be an hour. It's

mostly things that you heard or legal arguments you

actually heard in another case that we brought by way

of Motion to Dismiss and you said bring it by way of

summary judgment, and so what I did here is I brought

it by summary judgment instead of Motion to Dismiss.

So, I don't know what your preference is in terms of

setting it or I could work with your J.A. to get an

hour when you have it available post the 20-day

deadline.

It may be that the most efficient thing to do is

to take both motions up, they are somewhat

interrelated, because our motion is premised on two of

our defenses. So, that may be the way to kinda

expedite this to get it ready for the next steps.

THE COURT: Anything you want to add,

Mr. Finnerty?
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MR. FINNERTY: No, Your Honor, other than I

would agree that that would be something we could do

at the same time, those two motions.

THE COURT: You agree an hour would be

sufficient for both?

MR. FINNERTY: I believe an hour would be.

THE COURT: Let's get Ms. Underwood in and

strike while the iron is hot, as they say.

Ms. Lynn, this case can't be set for trial

because there's a couple of -- there's one motion that

keeps it from being at issue technically and the

parties are not set to argue that today. So we need

an hour for the Motion to Strike two affirmative

defenses, that's the Plaintiff's motion, and the

defense --

MR. LOMBARD: I apologize. My Motion for

Summary Judgment is premised on two defenses. They've

moved to strike all of my defenses.

THE COURT: Okay. So, the Plaintiff's motion is

to get rid of the affirmative defenses. The defense

motion is for summary judgment. Total time estimated

to be needed is an hour and we don't have to wait

another 20 days, because the summary judgment motion

was filed on the 8th. So, anything after May 28th

works.
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THE JUDICIAL ASSISTANT: All right. What about

June the 7th at 1:30?

MR. FINNERTY: For some reason that date -- I

don't have my entire calendar, I just have the trial

calendar, but for some reason I feel that that would

be a conflict. Also, I would let the Court know that,

as of today, my wife is 37 weeks pregnant and the baby

could come at any time, and I'm certainly going to be

out for at least a little while around that time, so

that's another issue that I am personally dealing

with.

THE COURT: Well, are you handling this case by

yourself?

MR. FINNERTY: I'm not, Your Honor. I think

that I am the most familiar in my office with the

case, but not to say that someone else couldn't be

prepared to argue it.

THE COURT: Well, your Motion to Strike, are you

satisfied -- let me ask. Are you planning to respond

to the response in opposition?

MR. FINNERTY: I know we're planning on

responding and currently in the process of responding

to the Motion for Summary Judgment.

THE COURT: I don't need to rule on the summary

judgment motion to get the case ready to be put on a
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trial docket. I do need to address your motion and I

don't need to give you a hearing if both sides have

submitted legal memos and that set the issues forward.

It's pretty straightforward.

MR. FINNERTY: We would like the opportunity to

respond to that and I can see that that gets done

promptly.

THE COURT: Okay. How many days do you need to

get the response into -- replying to their response to

your Motion to Strike?

MR. FINNERTY: Judge, as you know, we have a

trial starting this Friday with you and that is

certainly going to take up --

THE COURT: Ms. Lynn, do we have a trail

Friday?

MR. FINNERTY: -- that's going to certainly take

up a lot of our time.

THE COURT: So you want to get it in by Friday,

is that what you're saying?

MR. FINNERTY: That's not what I'm saying,

Judge, but I think it could be done within --

THE COURT: Well, didn't you put in your motion

everything -- the pertinent things?

MR. FINNERTY: In our Motion to Strike, I

believe we did.
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THE COURT: Right. That's my point. So,

they've responded now, that should join the issues and

I should be able to decide based on the paperwork

without disadvantaging anyone.

MR. FINNERTY: I think you're correct. I

wouldn't argue with that, Judge.

THE COURT: Let's do it this way, Mr. Finnerty.

Today is only Wednesday. If you want to submit

anything else in response to their memo in opposition

to your motion, do it by the end of this week. If I

don't get anything, then I'll assume that -- I'll go

ahead and make the decision based on the papers that

you all have submitted and that'll take the pressure

off, you won't have to worry about that. Once I rule

on that motion, I'll see where we are, if we're ready

for a case management that can set the case for trial.

And as far as the summary judgment, I'll leave it to

Ms. Lynn to coordinate with your secretaries for a

time that works.

MR. FINNERTY: Sounds good.

THE COURT: Okay.

MR. LOMBARD: Very good. Thank you.

THE COURT: Thanks, everyone. Nice seeing you.

MR. LOMBARD: You too.

(Proceedings concluded at 10:44 a.m.)
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P R O C E E D I N G S 

THE COURT:  Good afternoon, everyone.  Let's

have the appearances, starting with the plaintiff,

please.

MR. ANDREWS:  Steve Andrews on behalf of the

plaintiff.

THE COURT:  That would be Tropiflora?

MR. ANDREWS:  Tropiflora, yes, ma'am, LLC.

Tropiflora, LLC, and its related subparties, Marij

Agricultural, Inc., and Dennis and Linda Cathcart,

d/b/a Tropiflora Nursery.  

THE COURT:  And, ma'am, you're just here

observing?  

MS. GEARY:  I am, Your Honor.

MR. LOMBARD:  For the Department of Health, Ed

Lombard of the Tallahassee office of Vezina,

Lawrence & Piscitelli.  And with me is my

associate, Megan Reynolds.  And Ms. Geary is the

Department's General Counsel.

THE COURT:  That's the person that just said

she's just observing --

MR. LOMBARD:  Correct.

THE COURT:  -- and is not really here.

MR. LOMBARD:  She's here.  She's just

watching, yes.
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THE COURT:  Okay.  We're here for case

management, because there was a request for trial,

and we had a case management conference a while

ago.  There was a pending motion which was taken

care of by Mr. Andrews withdrawing his motion

directed to affirmative defenses, which in any

event made things be at issue.  And then he

renoticed the case for trial, and so this new case

management was set.

And then the defense did a notice setting its

motion for summary judgment, which was filed

May 8th, for hearing today as well.  And there's a

response from Mr. Andrews -- I'm skipping all the

part about procedurally this isn't convenient for

anybody or whoever or whatever.  But here we all

are, so I'm going to just go right past that.

And Mr. Andrews is pointing out that there has

been a sea change in light of the recent special

session where there's some new legislation -- I

don't even know if it's in effect yet -- as to the

new marijuana laws, or what, if any, effect it has

on life in general or this case in particular.

So that's what I think I'm here for, is to

figure all that out.  Does anybody think we're here

for any other reason?
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MR. LOMBARD:  No, ma'am.

MR. ANDREWS:  No, ma'am.  

THE COURT:  Okay.  Let's take the easy part

first.  Mr. Andrews, is it your thought that you

still want to go forward on your original complaint

or the original pending complaint, and I should

give you a trial date with seven days for a jury

trial?

MR. ANDREWS:  Well, Your Honor, let me say

this.  In light of the new law which passed the

Senate and the House I think last Friday -- and we

believe it has been transmitted to the Governor,

which he has indicated he will sign.  If he doesn't

sign, he's got 15 days to let it go into law or

veto it.  And we believe that that changes the

playing field with regards to the entire case.  And

we have cited it in our response, not because we

can tell the Court that the Governor has signed it,

because we don't know that for a fact, but to show

the legislative intent regarding the issues that

are pending today.

So I would believe that we're going to have to

file an amended complaint once the new law goes

into effect, which I have no -- and the Department

of Health may have more knowledge of that than I
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do -- because it's going to change the issues,

narrow the issues dramatically, based upon our

reading of the new law.

So I think the Department's motion for summary

judgment is based solely on the 2016 amendment,

which is how we describe it, which has now been

totally amended, along with other wholesale changes

in the statute.  

So our thought was that had the judge -- I'm

sorry.  Had the Governor signed the law or allowed

it to go into effect, their motion would be mooted.

They may disagree with that, but that's our

position, because the provision that we're

traveling under, the 2016 amendment, has now been

totally rewritten.

So what we believe is that it would be

appropriate to not hear these motions for summary

judgment, defer them until we know whether the new

law is going to go into effect, which we should

know within -- let's see.  Friday, and it would

been transmitted sometime this week, so let's say

10 days, 15 days at the most.  And then we're going

to have to file, I believe, an amended petition

based on the new law.

And that would be my response to your
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question.  We thought about filing an amended

petition now, but we thought it would be unfair to

the Court and to the Department of Health while

we're in this sort of period where we don't know

whether -- we know it has passed the House and

Senate, and the Governor said he's going to sign

it, et cetera, so we think it should be --

THE COURT:  Let me take a step back and see if

I can make sure I'm in the same ballpark.

MR. ANDREWS:  Yes, ma'am.

THE COURT:  You represent someone who applied

a get a license but wasn't given a license.

MR. LOMBARD:  Yes, ma'am.

THE COURT:  And in the new law that hasn't

landed because it's in the same cloud that people's

papers go into when they file them through the

e-portal and they don't show up for 48 hours --

there's like a cloud out there.  

MR. ANDREWS:  Yes, ma'am.

THE COURT:  So that's kind of an analogous

equivalent.  But in the meantime, as I understand

the Department's motion, they think things should

still be going on administratively rather than in

Circuit Court.  You feel, forget the new law, I'm

talking the old law, that you can be the judicial
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branch as opposed to the executive branch, which I

get the Department does not agree with.

MR. LOMBARD:  Yes, ma'am.

THE COURT:  And you've noticed the case for

trial, at this time, twice.  So if you don't want

to go forward on the original case, you could do a

dismissal without prejudice, or I could give you a

trial date.  I don't give advisory opinions.  I

don't have a clue what the Governor is going to do.

I see what people say in the newspaper, but whether

that is accurate, these days, goodness, who knows?  

So I know nobody wants to do work they don't

need to do, but we don't want to just sit around

and ignore our obligations, speaking of myself, to

rule if something needs to be ruled on.

And under the rules relating to procedure and

setting matters for trial when somebody says,

"Pleadings are at issue, and I want a trial date,"

that's something I'm supposed to do.  It's one of

those nondiscretionary kind of duties, to the point

that Mr. Andrews wouldn't even need to do anything

else, and his case couldn't be dismissed for lack

of prosecution, because he filed the magic notice

for trial.  So I'm trying to do my part.

I note this case was originally filed in
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June -- actually, we're here on the one-year

anniversary.  It was filed June 15 of 2016.  That

means 12 months have gone by.

Is this going to be a jury trial?  You said

so.

MR. ANDREWS:  Yes, ma'am, under the --

THE COURT:  Okay.  So you have six months for

me to get you done with the case under the Supreme

Court time standards, if the case that's alive in

front of me and not in the cloud somewhere is going

to go forward.  So that's one thing I see.

But I also see that the defense can file a

motion for summary judgment, and that doesn't

affect my obligation to set a trial date, and I'm

aware of that.

MR. LOMBARD:  If I may --

THE COURT:  Do you have some information as

to, like, maybe the Governor is signing this thing

right now?

MR. LOMBARD:  I can tell you what I know and

then maybe give you a little bit of our

perspective, which I think is a little different

than Mr. Andrews'.

The Governor has, as far as I know, not even

been presented with the bill.  And that's the last
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I checked, which was late yesterday.  At the close

of business, the Senate still had the bill

engrossed and not sent over.  As far as I know, as

far as we're aware as an agency, the Governor has

not signed the law.

As you pointed out, he can sign it, he can

veto it, or he can let it sit there.  I don't --

I've learned over the 20 years of practice not to

predict what legislative leaders and the Governor

are going to do until they do it.  

Be that as it may, even if we assume for a

second that the law was in effect today, it doesn't

moot out the motion.  And let me try to give some

context to that very briefly.  The new law, the law

he's referring to, does not amend, does not change

the law under which he brought this complaint.

THE COURT:  No, but it gives his client a new

window to take advantage of the executive branch

scoring and giving an additional license, I think

would be what it would do.  

MR. LOMBARD:  He's got a theory that he's

going to advocate that he's entitled to license

under the new law.  You couldn't amend the

complaint from a purely procedural standpoint.  I

get that there's practical and procedural, but from
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a purely procedural standpoint, amendments relate

back to the original filing date.

My brain thinks kind of linear.  If that law

didn't exist on the day you originally filed, I

don't think you can amend.  You would need to file,

as you pointed out, a new action, take a dismissal

and file a new case if he thinks he has a cause of

action under the new law.

But the old law is on the books.  It was not

repealed.  It was not amended.  Laws of Florida

2016-123 remains as is.  He can proceed under that

law if he would like to.  We've got our motion

geared up for that.  If he thinks -- and by "him" I

mean the plaintiff.

THE COURT:  Of course.

MR. LOMBARD:  If the plaintiff believes that

they are entitled or have some sort of right that

is going to spring forward when the law becomes

effective, then I think there are probably some

steps he would need to take, in any event, before

running to court.  No one has denied him yet

anything under the new law, so I think --

THE COURT:  Because it doesn't exist.

MR. LOMBARD:  That's my point.  So as we sit

here today, my perspective is that we have a
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pending motion that is ripe for consideration.  We

think we're correct.  If you want to hear argument,

we'll certain entertain that when you're ready, but

we think it should be heard.

If you deny it and you want to set the trial,

I've got my calendar, and we're ready to do that as

well.  But we're ready to proceed.  And if he feels

like he's got a different legal theory or a

different legal path that may come up at some point

down the road, none of us here in this room can

tell him that he can't do that.  He's going to have

to make his decisions at that point in time.

THE COURT:  Because all we do is -- all I do

is deal with things that are actually in front of

me that exist.  And so I'm going to set the

existing case for trial.  I'm going to take

Mr. Andrews at his word, unless the lawyers agree

that seven days is not realistic for a trial time.

MR. LOMBARD:  If I may, I'm happy to -- I've

got my calendar, and I'm happy to -- we did in our

answer note that we don't believe they're entitled

to a jury trial.  I'm happy to set it and then

brief that for you, and then if they're not

entitled to it, I'm sure you'll address it via a

bench trial setting.
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But I don't want to slow things up.  I'm ready

to set it, and then we'll brief that for you and

explain to you why we believe this type of case

isn't one that is entitled to a jury determination.

THE COURT:  Okay.  So let's say that everybody

agrees it will take two to three hours to pick a

jury.  How long do you think the trial would take

apart from jury selection time?

MR. LOMBARD:  It's difficult for me to predict

what he intends to put on and what kind of case.

THE COURT:  I would never ask you to predict

what Mr. Andrews would do, just like he wouldn't

dare to presume what you would do, Counselor.

MR. LOMBARD:  I have tried two, maybe three of

these -- I've lost track now -- over at DOAH in

front of the administrative law judges, and I have

yet to have one that is less than seven business

days.  I had one that was 15 business days.

Obviously, it was in front of an administrative law

judge.

But they are -- they can be long because of

the criteria that you have to deal with within the

rule vis-a-vis the evidence.  There's over 150

criteria that have to be addressed.  And so it can

be prolonged and dragged out.
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Obviously, we don't have the burden.  It's his

burden, so if he chooses to shortcut that, then

that would affect how long we would need.  But I

don't see how anything less than five to seven

days, not counting jury selection, would --

anything short of that is not going to suffice, I

don't think.

THE COURT:  So you actually kind of agree.

Isn't that lovely?

MR. ANDREWS:  I agree with Mr. Lombard.

The reason, Judge, that it took so long to do

the other DOAH case is that the applicant had to

prove all of its entitlements under Florida Statute

386.  Gee whiz, there's a whole bunch of them.  I

think we would probably stipulate to some, not

stipulate to others.  But there may be disputed

issues of fact that would entitle us theoretically

to a jury trial.

But the bottom line is, Judge, my client --

we're prepared to go to trial under the old law.

And then I can envision a scenario where we would

either move to amend or file another procedure.

But I don't this to smack of judge shopping, so we

would move to consolidate it down into this case,

theoretically, under the old law.
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So I believe under the new law as written, it

would be much less time to try the case, because

there's only a couple of disputed issues, the

primary one being why weren't we scored.  And if we

had been scored and got zeros in every category,

under the new law, because we had a claim pending

January 1, 2017, we would be at the permit window

to get our permit.

And I think that I -- I don't think I'm going

to be disputed on this point.  This law has been

pencil-whipped and lobbied, and it's confusing now,

and now the citrus groups have an interest in it.

So it's a little more confusing, but ultimately, if

we travel under the new law, more simple, and under

the old law, more complicated.  That would be my

thought process.

But the main thing is, we noticed it for

trial, never believing -- well, we were in trial

two weeks ago when the session was going on, and

all of a sudden, we get out of trial, and we find

that this new marijuana bill is driven through and

finally passed.  So we're in sort of a -- we're

like standing on two boats that are going down the

river, and they're starting to go apart, or two

horses.  So we want to preserve our rights --
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THE COURT:  So you and your client are going

to have to make a decision at some point,

Mr. Andrews, and I can't give you guidance.  

MR. ANDREWS:  Absolutely, Judge.

THE COURT:  Nor can I give your client

guidance, because I don't even know what's going to

happen in the next hour.  God forbid, we could have

something happen to the power grid, God forbid, and

nothing works.  And if we can't use computers,

since we're paperless, oh, golly.

In any event, I'm going to, before we lose

power, put this case on a trial docket that will

allow me to meet my obligation to get the case over

within the 18 months the Florida Supreme Court

anticipated.  And so that means you lucky folks are

going on my December 18th trial docket.  It's a

five-day trial docket.  I am confident we will get

you reached if the case is still going forward on

this track, Mr. Andrews.

MR. ANDREWS:  Yes, ma'am.  That's fine.  

THE COURT:  And of course, that's without

prejudice to you deciding -- if subsequent events

make it appropriate for you to dismiss this one and

do something else, you and your client can

certainly do that.
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MR. ANDREWS:  Yes, ma'am.  

THE COURT:  So let me make a note and get some

dates.  The pretrial conference will be at 8:15 on

November 21st. Jury selection, if it's a jury,

would be December 15th.  

And, Mr. Andrews, I presume you would be lead

counsel for the plaintiff.

MR. ANDREWS:  Yes, ma'am.

THE COURT:  And, Mr. Lombard, would you be

lead counsel for the defense?

MR. LOMBARD:  Yes, Your Honor.

THE COURT:  So there's that.

As far as the order, the standard default

position, unless people want something else,

normally plaintiffs disclose their exhibits and

witnesses no later than 90 days before jury

selection, and the defense, 75 days.  Any problem

with that?

MR. ANDREWS:  No, Your Honor.

MR. LOMBARD:  No.

THE COURT:  And usually discovery cuts off 30

days before jury selection unless the parties want

60 or something else.  Is 30 okay?

MR. ANDREWS:  30 is fine.

MR. LOMBARD:  30 is fine.
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THE COURT:  And you have the pretrial.  The

mediation has to be completed by the time of the

pretrial.  And no later than 10 days before the

pretrial, you all need to get together and prepare,

at a minimum, a joint pretrial statement, and if

it's a jury trial, the jury instructions and the

verdict form.  And this will all be in the trial

order that I will send out.

MR. LOMBARD:  Very well.

THE COURT:  So you will have that.  The

pretrial statement needs to be e-filed no later

than the Friday before, but it also needs to be

emailed to my judicial assistant so we know what

you're saying.

And if there's a need for hearing time, as you

have figured out, the solution to that is not

through the portal, but directly mailed to

Ms. Underwood, copy to the other side, because what

goes into the portal is going into a file folder in

a closed filed drawer, and nobody's looking at it.

So if you're waiting for us to tell you a hearing

date, it's not happening unless you're

communicating with Ms. Underwood.

Any questions on that?

MR. LOMBARD:  No.
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MR. ANDREWS:  No, ma'am.

THE COURT:  Okay.  So that takes care of that.

Now, as far as the summary judgment, I notice

the motion was filed back in May, but it was not

noticed for hearing today 20 days before today.  It

was noticed a week ago for hearing today.

MR. LOMBARD:  You have to -- you can't have

the hearing any sooner than 20 days after the

filing of the motion is how I read the rule, not

that the notice has to be 20 days after.  In other

words, if it's filed May 8th, it can't be sooner

than May 28th.

THE COURT:  Yes, I get that.  But there needs

to be enough time reasonably for people to know

that -- and I read it, because I know how carefully

my colleagues across town review my work, and they

want to make sure that people who might be in

danger of having their right to a trial, whether

jury or otherwise, taken away, they want make sure

that there's due process, reasonable notice, and an

opportunity to be heard.  If you're in trial and

you know somebody filed a motion for summary

judgment, that doesn't, as I view it, mean that you

have to be ready any single day after 20 days from

when it's filed to argue it.  I read it to mean
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you're entitled to 20 days notice to set everything

else aside and concentrate on that.

I actually had a motion yesterday that I heard

in a case.  The motion for summary judgment was

filed two years ago.  And in this case, they did

have 20 days notice between the notice of the

hearing and when the actual hearing was, so they

knew it was time to prepare.

So that's how I read it.  And I think if we

were right up with the trial around the corner and

there weren't a question of another law maybe

affecting things, and there weren't any objection,

which, quite frankly, I didn't read Mr. Andrews'

paperwork to see if he's objecting to not enough

time to prepare, although some of the procedural

things he was raising, I couldn't tell if it was

his schedule or what, but he was objecting on some

grounds.

And so I'm not going to hear it today.  But

I'll get Ms. Lynn in, and I'm going to give you

time right now so you will know when that's going

to be argued.  And hopefully by the time that time

comes around, everybody will know whatever it is

the Governor will do or will have done by then, and

y'all can decide if that means it makes sense or
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doesn't to go forward.  

So if that approach is okay, I'll get

Ms. Lynn.

(Off the record briefly.) 

THE COURT:  Ms. Lynn is coming in.  You don't

have to worry about splitting hairs.  I'm going to

be out for three weeks, and I leave on the 30th,

which is -- let's see.  Fifteen days from now, plus

or minus.  And I know that I'm booked between now

and then.  So we're going to be looking for when I

get back.  

How much time do you want to argue the summary

judgment, Mr. Lombard?

MR. ANDREWS:  Thirty minutes is more than --

honestly, I know you're very diligent in your work.

I could probably argue this in less than 15

minutes, because it's really a very simple point

that we're making, and it will not change

regardless of any law that may be drafted or

signed.

THE COURT:  To respond, how much time do you

think you need for your argument, Mr. Andrews?

MR. ANDREWS:  Judge, I think 30 minutes would

be --

THE COURT:  Your 30 in addition to his or a
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total of 30?

MR. ANDREWS:  No, ma'am.  I need 30 minutes to

respond to his argument.

THE COURT:  So, Ms. Lynn, an hour, just to be

on the safe side.  That way everybody is given the

same amount of time, potentially.  They don't have

to use it, but they could.

MS. UNDERWOOD:  We could do August the 8th.

MR. LOMBARD:  That's fine with us.

MS. UNDERWOOD:  Either morning or afternoon,

whatever is best.

MR. LOMBARD:  I'm free all day.

THE COURT:  Do you have a preference,

Mr. Andrews?

MR. ANDREWS:  I always prefer the afternoons,

Judge, but I can do it any time, morning or

afternoon.

THE COURT:  And Mr. Lombard, did I hear you

say you have no preference?

MR. ANDREWS:  I'll be here when everyone wants

to be here.

THE COURT:  Why don't we set it for 1:00,

Ms. Lynn?

MS. UNDERWOOD:  Okay.  

MR. LOMBARD:  Just to be clear, is that -- I
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heard you say three weeks, Judge, but I didn't

correlate that to -- is the month of July

completely off the books in terms of --

THE COURT:  No.  I actually get back like the

20th or 21st, and I go right into a jury trial

docket, which has at this point five cases totaling

22 days to squeeze into a 10-day docket.  So

Ms. Lynn was wise enough -- well, she's actually

doing the docket right after that.  She's giving me

a little bit of a break.  She tries to save some

time for emergencies in case people think that they

have them.

And with that, thank you all for being so

pleasant and polite.  It's been a pleasure to see

you all.  We'll get the trial order out, and I'll

go ahead and set the summary judgment hearing by

court order so you don't have to do a new notice.

MR. LOMBARD:  Thank you, Judge.

THE COURT:  And y'all stay in contact, and

after you see what, if anything, the Governor does

or does not to, if you decide there's going to be

something different that you're going to pursue,

Mr. Andrews, file something and let Ms. Underwood

know, just like if a case settles.  If you'll let

us know, then we can use the time for something
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else.

MR. ANDREWS:  Yes, ma'am.  Thank you.

THE COURT:  Excellent.  And I'll just hold on

to all the papers so you don't have to resubmit

them.

MR. LOMBARD:  Thank you.

THE COURT:  Thank you.  Have a lovely day.

(Proceedings concluded at 2:49 p.m.) 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA 
 

GEORGE HACKNEY, INC.,  
d/b/a TRULIEVE, 
 
  Plaintiff, 
vs. Case No. 2018-CA-0698 
 
FLORIDA DEPARTMENT OF HEALTH, 
 
  Defendant.   / 
 

THE DEPARTMENT’S MOTION FOR FINAL SUMMARY JUDGMENT 
AND SUPPORTING MEMORANDUM OF LAW 

Pursuant to Florida Rule of Civil Procedure 1.510, Defendant Florida Department of Health 

moves for final summary judgment in its favor. 

I. Introduction 

Trulieve has a filed a two-count complaint seeking a declaratory judgment regarding its 

alleged rights under a repealed law through which it had obtained the privilege of operating as a 

medical-marijuana dispensing organization. Trulieve also seeks a declaration that certain 

provisions of section 381.986, Florida Statutes (2017), are unconstitutional.  As explained below, 

the Department is entitled to final summary judgment denying the relief sought by Trulieve.  The 

Department is entitled to summary judgment as to Count I because Trulieve did not and does not 

have any vested, property, or liberty rights under the now-repealed dispensing-organization Law.  

The Department is entitled to summary judgment as to Count II as the temporary statutory cap on 

the number of dispensing facilities per medical marijuana treatment center does not violate any 

constitutional provision.     

II. Summary-Judgment Standard 

Summary judgment should be granted when the evidence shows there is no genuine issue 
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as to any material fact and the moving party is entitled to judgment as a matter of law.  Fla. R. Civ. 

P. 1.510(c); Volusia Cnty. v. Aberdeen at Ormond Beach, 760 So. 2d 126 (Fla. 2000) (stating that 

summary judgment is proper where record as whole cannot lead rational trier of fact to find for 

nonmoving party). 

III. Undisputed, Material Facts 

A. The Compassionate Medical Cannabis Act of 2014 

Through the Compassionate Medical Cannabis Act of 2014 (the DO Law), the legislature 

legalized the licensed cultivation, processing, and dispensing of low-THC cannabis for qualified 

patients who suffer from certain debilitating illnesses and conditions.  See ch. 2014-157, Laws of 

Fla.  The DO Law, codified as amended at section 381.986, Florida Statutes, and other statutes, 

directed the Department to authorize five “dispensing organizations” (DOs).  § 381.986(5)(b), Fla. 

Stat. (2014).  The DO Law set forth a general framework for an application process in which the 

Department would determine which statutorily qualified applicants were the most dependable and 

most qualified.  See id. 

The DO Law also empowered the Department to adopt rules to implement that law.  See 

§ 381.986(5)(d), Fla. Stat. (2014).  However, the DO Law did not authorize the Department to 

limit the number of dispensing facilities a DO could open, nor did the DO Law impose such a limit 

itself.  See generally § 381.986, Fla. Stat. (2014).  The Department complied with the legislative 

directives and formally adopted detailed rules implementing the application, selection, and 

regulatory processes for DOs.  Fla. Admin. Code Ch. 64-4 (2015). 

B. The DO-Licensing Process 

In July 2015, Trulieve submitted to the Department an application for DO licensure.  

Coppola Aff. ¶ 4 (Aug. 7, 2018) (affidavit attached as Exhibit A).  Trulieve’s 2015 DO application 

identified only Quincy and Tallahassee as locations of dispensing facilities that Trulieve intended 



to open.  Coppola Aff. ¶ 4.  The application then referenced other potential locations where 

Trulieve might consider opening dispensing facilities upon Department approval.  Coppola Aff. ¶ 

4.   

In November 2015, the Department approved Trulieve’s DO licensure.  Compl. ¶ 8.  On 

January 3, 2017, article X, section 29 of the Florida Constitution went into effect.  Prior to January 

3, 2017, the Department approved 2 Trulieve dispensing locations.  Coppola Aff. ¶ 5.  The 

Department approved 13 Trulieve dispensing-facility locations from January 3, 2017, to the 

present.   Coppola Aff. ¶ 5.       

C. The Constitutional Amendment  

Effective January 3, 2017, the Florida Constitution was amended to, among other things, 

provide for the establishment of “medical marijuana treatment centers” (MMTCs) to cultivate, 

process, and dispense medical marijuana and authorize the use of higher-THC medical marijuana 

by qualified patients with a broader range of medical conditions (the Amendment).  See Art. X, 

§ 29, Fla. Const. 

The Amendment, found at article X, section 29 of the Florida Constitution, directs the 

Department to “issue reasonable regulations necessary for the implementation and enforcement of 

this section. The purpose of the regulations is to ensure the availability and safe use of medical 

marijuana by qualifying patients.”  Art. X, § 29(d), Fla. Const.  The Amendment also provides, 

“Nothing in this section shall limit the legislature from enacting laws consistent with this section.”  

Art. X, § 29(e), Fla. Const.  The Amendment is silent as to the number of dispensing facilities 

allowed per MMTC.  See generally art. X, § 29, Fla. Const. 

D. The 2017 Law 

In a 2017 special session, the legislature again amended section 381.986 (the 2017 Law).  

Ch. 2017-232, Laws of Fla.  The 2017 Law repealed the DO Law in its entirety.  Ch. 2017-232, 



§ 3, Laws of Fla.  As a matter of law, the repeal of the DO Law resulted in a legislative repeal of 

the Department’s chapter 64-4, Florida Administrative Code (2015), as those particular rules’ 

authorizing statute was no longer in effect.1  See, e.g., Office of Ins. Regulation v. Service Ins. Co., 

50 So. 3d 637, 638 (Fla. 1st DCA 2010) (“Once a rule’s enabling statute is repealed, the rule itself 

automatically expires.  Therefore, even if the rule is still in print, it is no longer effective and does 

not meaningfully ‘exist.’ ” (citations omitted)). 

The legislature intended the 2017 Law to implement the Amendment: 

It is the intent of the Legislature to implement s. 29, Article X of the State 
Constitution by creating a unified regulatory structure. If s. 29, Article X of 
the State Constitution is amended or a constitutional amendment related to 
cannabis or marijuana is adopted, this act shall expire 6 months after the 
effective date of such amendment.   

Ch. 2017-232, § 1, Laws of Fla.  

The 2017 Law provides for the conversion of DOs to MMTCs: 

As soon as practicable, but no later than July 3, 2017, the department shall 
license as a medical marijuana treatment center any entity that holds an 
active, unrestricted license to cultivate, process, transport, and dispense 
low-THC cannabis, medical cannabis, and cannabis delivery devices, under 
former s. 381.986, Florida Statutes 2016, before July 1, 2017, and which 
meets the requirements of this section. 

§ 381.986(8)(a)1, Fla. Stat. (2017).  Put differently, DOs are no longer authorized by any law, as 

the law authorizing DOs was repealed.  Now, under both the Amendment and the 2017 Law, only 

MMTCs—not DOs—can be authorized to cultivate, process, and dispense medical marijuana.  See 

generally art. X, § 29, Fla. Const.; § 381.986, Fla. Stat. (2017). 

The 2017 Law also temporarily limits the number of dispensing facilities—that is, brick-

and-mortar facilities for dispensing medical marijuana—on a per-MMTC basis (the Temporary 

Statutory Cap).  See generally Compl.; see also § 381.986(8)(a)5.a, Fla. Stat. (2017).  The 

1 The Department has proposed new rules authorized by and to implement the 2017 Law. 



Temporary Statutory Cap will be lifted as a matter of law on April 1, 2020.  § 381.986(8)(a)5.d, 

Fla. Stat. (2017).  The original limit was 25 dispensing facilities per MMTC license.  See § 

381.986(8)(a)5.a, Fla. Stat. (2017).  The Temporary Statutory Cap increased to 30 dispensing 

facilities when the Department’s active-patient Medical Marijuana Use Registry achieved 100,000 

active patients in July 2018 (the Registry).  See id.  The provision containing the Temporary 

Statutory Cap also allows MMTCs to purchase unused dispensing-facility slots from other 

MMTCs.  See id.  Or, an MMTC can wait until April 1, 2020, when the Temporary Statutory Cap 

will automatically be lifted.  See § 381.986(8)(a)5.d, Fla. Stat. (2017).  For example, under the 

2017 Law, the Department can authorize Trulieve to open up to 30 dispensing facilities.  See § 

381.986(8)(a)5.a, Fla. Stat. (2017).  If Trulieve purchased an unused dispensing-facility slot from 

another MMTC, that MMTC would lose a slot and Trulieve would gain one, for a total of 31 

Trulieve dispensing facilities.  See § 381.986(8)(a)5.c, Fla. Stat. (2017).     

Like the now-repealed DO Law and like the Amendment, the 2017 Law gives the 

Department considerable discretion as to how to implement the statutory and constitutional 

directives to ensure reasonable statewide accessibility, availability, and safe use of medical 

marijuana by qualified patients.  See generally § 381.986, Fla. Stat. (2017).  However, the 2017 

Law gives the Department no discretion to deviate from the Temporary Statutory Cap.  See 

generally id.  

E. The Current State of Florida’s Medical-Marijuana Program. 

Today, Florida residents number nearly 21 million.  See U.S. Census Bureau, QuickFacts 

Florida, Population Estimates, July 1, 2017, https://www.census.gov/quickfacts/fact/table/ 

fl/PST045217.  As of July 27, 2018, the Registry included 107,127 active patients.  Coppola Aff. 

¶ 6.  Patients currently have access to 10 MMTCs dispensing at 43 brick-and-mortar locations 

ranging from Pensacola to Miami or through free or low-cost home delivery.  Coppola Aff. ¶ 6.  



As 4 more MMTCs have been licensed and 3 of those are already authorized to cultivate, patients 

will soon have access to 14 MMTCs.  Coppola Aff. ¶ 6.  Importantly, all qualified medical-

marijuana patients statewide have access to medical marijuana.  Coppola Aff. ¶ 6.   

IV. Argument 

A. Clarifications to the Legal and Regulatory Frameworks 

Trulieve appears to have several fundamental misapprehensions about Florida’s medical-

marijuana legal and regulatory frameworks that warrant discussion in the first instance. 

First, Trulieve has one medical-marijuana license—an MMTC license.  Coppola Aff. ¶ 7.  

Trulieve no longer possesses a DO license and no longer has any rights as a DO, as the DO Law 

was repealed.  See ch. 2017-232, § 3, Laws of Fla.  Moreover, as noted above, the Department’s 

rules regulating DOs are no longer in effect, as their authorizing statute was repealed.  See, e.g., 

Office of Ins. Regulation v. Service, 50 So. 3d at 638.  Indeed, Trulieve’s MMTC license exists 

only by virtue of the conversion of Trulieve’s DO license to an MMTC license as directed by the 

legislature, as Trulieve did not submit an application for MMTC licensure.  Coppola Aff. ¶ 7.   

The statutory language Trulieve relies on in this matter does not read as Trulieve represents 

it does.  Compare Compl. ¶ 28, with § 381.986(8)(a)1, Fla. Stat. (2017).  Trulieve selectively 

quotes the statutory language to suit its argument: 

 



Compl. ¶ 28 (quoting selective portions of section 381.986(8)(a)1, Florida Statutes (2017)). 

What the statute actually says, however, is much different.  In addition to changing 

DO/MMTC licensure requirements, the 2017 Law changed the requirements for both physicians 

and patients.  Compare § 381.986(2), Fla. Stat. (2016), with § 381.986(4), Fla. Stat. (2017).  The 

provision Trulieve inaccurately represents actually provides that former DOs that were converted 

by license into MMTCs—like Trulieve—could dispense medical marijuana to qualified patients 

who obtained a physician’s order before or immediately after the 2017 Law took effect on June 

23, 2017:  

As soon as practicable, but no later than July 3, 2017, the department shall 
license as a medical marijuana treatment center any entity that holds an 
active, unrestricted license to cultivate, process, transport, and dispense 
low-THC cannabis, medical cannabis, and cannabis delivery devices, under 
former s. 381.986, Florida Statutes 2016, before July 1, 2017, and which 
meets the requirements of this section.  In addition to the authority granted 
under this section, these entities are authorized to dispense low-THC 
cannabis, medical cannabis, and cannabis delivery devices ordered pursuant 
to former s. 381.986, Florida Statutes 2016, which were entered into the 
compassionate use registry before July 1, 2017, and are authorized to 
begin dispensing marijuana under this section on July 3, 2017. 

§ 381.986(8)(a)1, Fla. Stat. (2017).   

Without this accommodation of existing patients, some patients’ existing medical-

marijuana orders might have become invalid when the 2017 Law took effect on June 23, 2017.2  

Accordingly, this statutory provision, section 381.986(8)(a)1, does not authorize the continuing 

2 For example, under the 2016 Law, there was no statutory provision regarding how often a 
physician must evaluate an existing qualified patient.  See generally § 381.986(2), Fla. Stat. (2016).  
In contrast, the 2017 Law requires the qualified physician to evaluate an existing qualified patient 
at least once every 30 weeks before issuing a new physician certification.  § 381.986(4)(d), Fla. 
Stat. (2017). 

Without the 2017 Law’s accommodation of existing patients in section 381.986(8)(a)1, a 
previously qualified patient who last was evaluated by their physician 40 weeks before the 2017 
Law took effect would not be able to obtain medical marijuana under the 2017 Law until the patient 
could be evaluated again by their physician. 



existence of DOs or turn a government-issued privilege into a vested right or property right. 

Second, the Department lacks authority to allow any former DO to continue to operate as 

a DO.  See ch. 2017-232, § 3, Laws of Fla. (repealing the DO Law).  The Department also lacks 

authority to exclude dispensing facilities opened under a DO license from the Temporary Statutory 

Cap for MMTCs.  See generally § 381.986, Fla. Stat. (2017). 

Third, approval to open a particular dispensing facility is not a license.  Compare 

§ 381.986(8)(a)2, Fla. Stat. (2017) (directing Department to license 10 MMTCs), with § 

381.986(8)(a)5.a, Fla. Stat. (2017) (authorizing Department to approve up to 30 dispensing 

facilities per MMTC); Coppola Aff. ¶ 7.  Similarly, a request to open a new dispensing facility is 

not a license application or amended application.  See § 381.986, Fla. Stat. (2017) (containing no 

provision for licensed MMTCs or DOs to submit additional or amended applications); Coppola 

Aff. ¶ 7.  Dispensing is an activity that occurs under the license, not a separate license.  See 

generally § 381.986, Fla. Stat. (2017); § 381.986, Fla. Stat. (2014); Coppola Aff. ¶ 7.   

B. The Department is entitled to summary judgment as to Count I, as the Temporary 
Statutory Cap does not impair vested, property, or liberty rights. 

The Department is entitled to summary judgment as to Count I because Trulieve did not 

and does not have any vested, property, or liberty rights under the now-repealed DO Law.  The 

DO license that Trulieve once possessed was granted in 2015 under the DO Law, see Compl. ¶ 8, 

well before the Amendment was enacted.  Under the DO Law, Trulieve was one of a handful of 

licensees granted the privilege to conduct activities that were otherwise illegal under Florida law.  

As a matter of long-established law, no vested rights, property rights, or liberty rights were granted 

by the Department-issued license.  See, e.g., Mayo v. Market Fruit Co. of Sanford, 40 So. 2d 555, 

559 (Fla. 1949); State ex rel First Presbyterian Church of Miami v. Fuller, 183 So. 726 (Fla. 1938) 

[hereinafter Fuller I].   



A license is a permit or authorization to do what would be unlawful absent a license.  See, 

e.g., Whiteside v. Sherman, 122 So. 2d 799, 805 (Fla. 2d DCA 1960).  Here, the illegal activity 

was the possession, cultivation, processing, and dispensing of medical marijuana.  But for the DO 

Law, no one could lawfully engage in those activities in Florida.  Other examples include Florida 

licenses to sell liquor, to drive, to practice law, to sell real estate, or to work as a private 

investigator.  See, e.g., Astral Liquors, Inc. v. Dep’t of Bus. Regulation, 463 So. 2d 1130, 1132 

(Fla. 1985) (liquor license); Lescher v. Fla. Dep’t of Highway Safety & Motor Vehicles, 985 So. 

2d 1078, 1083–84 (Fla. 2008) (driver’s license); Ippolito v. State of Fla., 824 F. Supp. 1562, 1573 

(M.D. Fla. 1993) (license to practice law); Fla. Real Estate Comm’n v. Williams, 240 So. 2d 304, 

307 (Fla. 1970) (real-estate license); Hernandez v. State, Dep’t of State, Div. of Licensing, 629 So. 

2d 205, 206 (Fla. 3d DCA 1993) (private-investigator’s license).  Put differently, a license is 

merely a privilege to engage in a particular regulated business.  See, e.g., Mayo, 40 So. 2d at 559.  

Because a license privilege is a governmental power, a license can be withdrawn at the legislature’s 

discretion.  See, e.g., Fuller I, 183 So. at 727. 

A vested right, on the other hand, is an immediate right of present enjoyment or a present, 

fixed right of future enjoyment.  See, e.g., Div. of Workers’ Compensation, Bureau of Crimes 

Compensation, 420 So. 2d 887, 891 (Fla. 1st DCA 1982). 

To be vested, a claimed “right” may not be uncertain or only a possibility.  See, e.g., In re 

Will of Martell, 457 So. 2d 1064, 1067–68 (Fla. 2d DCA 1984).  And that alleged right must be 

more than a mere expectation based on an anticipation of the continuance of an existing law, see, 

e.g., id., which anticipation is the primary basis for Trulieve’s allegation that it has vested rights 

to open more than the statutorily allowed number of dispensing facilities, see Compl. ¶ 35.  Further, 

as the party alleging a vested right, Trulieve is presumed to know that the law is subject to change.  



See, e.g., Martell, 457 So. 2d at 1067–68. 

As the medical-marijuana industry in Florida is still a nascent industry, there is no guidance 

yet from the district courts of appeal or the Florida Supreme Court specifically addressing the now-

expired DO licenses.  However, Florida’s liquor-licensing caselaw addresses an analogous, 

government-issued license and is therefore instructive.  And Florida courts have consistently held 

that a liquor license is not a vested right or property right.  See, e.g., Astral Liquors, 463 So. 2d 

1130; see also Davidson v. City of Coral Gables, 119 So. 2d 704, 709 (Fla. 3d DCA 1960) (holding 

that application for liquor license does not create vested rights); City of Miami Beach v. Deauville 

Operating Corp., 129 So. 2d 185 (Fla. 3d DCA 1961) (holding that liquor license is subject to 

changing regulations or even legislative cancellation). 

The Florida Supreme Court explained long ago that because a license grants only a special 

privilege to do something the licensee otherwise had no right to do, a license does not immunize 

the licensee against changes in the applicable law.  See State ex rel First Presbyterian Church of 

Miami v. Fuller, 187 So. 148, 794–95 (Fla. 1939) (“[T]here seems no justification for the guaranty 

of security to persons in business at the time restrictions were established.”). 

More recently, the supreme court explained that “[d]iscretionary authority is necessary for 

agencies involved in the issuance of licenses and the determination of fitness of applicants for 

licenses.”  Astral Liquors, 463 So. 2d at 1132.  “This discretionary authority is particularly 

necessary where an agency regulates occupations which are practiced by privilege rather than by 

right and which are potentially injurious to the public welfare.”  Id.  The court then emphasized 

that “the operation of a liquor business is a privilege rather than a right, and the state may, within 

the exercise of its police power, regulate the sale and possession of alcoholic beverages as well as 

the conditions under which businesses selling alcoholic beverages operate.”  Id. 



A DO license is no different.  That is, a DO license was a privilege to do something 

(possess, cultivate, process, and dispense medical marijuana) that was otherwise unlawful in 

Florida, at least until the Amendment became effective.  See, e.g., Whiteside, 122 So. 2d at 805.  

The cultivation, processing, and dispensing of medical marijuana falls squarely within the 

Department’s duty to protect the public welfare.  Cf. Astral Liquors, 463 So. 2d at 1132.     

Trulieve’s alleged right to open more than 30 dispensing facilities is not an immediate and 

fixed right of present or future enjoyment under the now-repealed DO Law.  Trulieve’s claimed 

“right” to open more than 30 dispensing facilities under the now-repealed DO Law is nothing more 

than an expectation that previously existing statutory law would not change.   

Trulieve may not argue that the legislature is equitably estopped from enacting the 

Temporary Statutory Cap as such argument fails where a government license issued pursuant to a 

statute is involved.  With a government-issued license, any reliance on the continued existence of 

current law and other conditions is unreasonable as a matter of law, as the government has 

discretion, in the exercise of its police power, to regulate the conditions under which the licensee 

will operate.  See, e.g., id.  As explained above, to be vested, a right must be more than a mere 

expectation based on an anticipation of the continuance of an existing law.  See, e.g., Martell, 457 

So. 2d at 1067–68.  And such an expectation is precisely the basis for Trulieve’s allegation that it 

has a vested right to open more than 25 dispensing facilities.  Therefore, Trulieve’s alleged reliance 

on the lack of a statutory cap on the number of dispensing facilities per DO was unreasonable as a 

matter of law.3   

  

3 Also unreasonable is Trulieve’s stated reliance on local opposition to dispensing facilities 
diminishing, Compl. ¶ 23—which is speculative at best. 



C. The Department is entitled to summary judgment as to Count II as the Temporary 
Statutory Cap is valid. 

1. The Temporary Statutory Cap does not contravene the Amendment. 

A Florida statute that conflicts with express or clearly implied mandates of the Florida 

Constitution is unconstitutional.  See, e.g., Holley v. Adams, 238 So. 2d 401, 405 (Fla. 1970).  

Conversely, a statute may supplement a constitutional provision without being rendered 

unconstitutional as long as the statute is not inconsistent with the constitutional provision.  See, 

e.g., Notami Hosp. of Fla., Inc. v. Bowen, 927 So. 2d 139, 144 (Fla. 1st DCA 2006). 

As evidenced by the statement of legislative intent contained in chapter 2017-232, Laws of 

Florida, the legislature intended the 2017 Law to implement the Florida Constitution’s medical-

marijuana provision, the Amendment, “by creating a unified regulatory structure.”  Ch. 2017-232, 

§ 1, Laws of Fla.  A unified regulatory structure makes sense, as having different regulatory 

frameworks applicable to the commercial cultivation, processing, and dispensing of medical 

marijuana would create substantial confusion and uncertainty.  The unified regulatory structure the 

legislature created, including the Temporary Statutory Cap, is consistent with the Amendment. 

The First District Court of Appeal’s opinion in Notami Hospital of Florida, Inc. v. Bowen 

gives several examples illustrating how a statute purporting to implement a constitutional 

provision can impermissibly restrict rights granted by that provision.  The Notami decision 

addressed article X, section 25 of the Florida Constitution, which is titled Patients’ right to know 

about adverse medical incidents.  See Notami, 927 So. 2d at 143.  That provision provides that 

“[i]n addition to any other similar rights provided herein or by general law, patients have a right 

to have access to any records made or received in the course of business by a health care facility 

or provider relating to any adverse medical incident.”  Art. X, § 25(a), Fla. Const.; see also Notami, 

927 So. 2d at 143.  Article X, section 25 defines adverse medical incident as “including, but not 



limited to” records resulting from “incidents that are reported to or reviewed by any health care 

facility peer review, risk management, quality assurance, credentials, or similar committee, or any 

representative of any such committees.”  Art. X, § 25(c)(3), Fla. Const.; see also Notami, 927 So. 

2d at 143.   

The legislature enacted section 381.028, Florida Statutes (2005), to “implement” article X, 

section 25.  Section 381.028 (2005) limited records produced to only a “final report”—

impermissibly restricting article X, section 25’s “any records.”  Compare § 381.028(3)(j), Fla. 

Stat. (2005), with art. X, § 25(a), Fla. Const. (emphasis added); see also Notami, 927 So. 2d at 143.  

Section 381.028 further limited disclosure to only the final report relating to the same or a 

substantially similar condition, treatment, or diagnosis with that of the patient requesting access— 

impermissibly restricting article X, section 25’s “patients.”  Compare § 381.028(7)(a), Fla. Stat. 

(2005), with art. X, § 25(a), Fla. Const.; see also Notami, 927 So. 2d at 143.  And section 381.028 

provided that article X, section 25 would have no effect on existing privilege statutes—

impermissibly restricting the constitutional provision’s stated purpose and the Florida Supreme 

Court’s discussion of article X, section 25 in its opinion authorizing that provision’s placement on 

the ballot.  Compare § 381.028(6), Fla. Stat. (2005), with art. X, § 25(a), Fla. Const.; see also 

Notami, 927 So. 2d at 143 (citing In re Advisory Op. to the Atty. Gen. re Patients’ Right to Know 

About Adverse Med. Incidents, 880 So. 2d 617, 618–19 (Fla. 2004)).   

Here, the Temporary Statutory Cap is not inconsistent with the Amendment’s express and 

clearly implied mandates.  The Amendment is entirely silent regarding a limit on the number of 

dispensing facilities an MMTC may open.  See generally art. X, § 29, Fla. Const.  The Amendment 

expressly contemplates that the legislature could and can enact laws to implement and otherwise 

regulate medical marijuana: “Nothing in this section shall limit the legislature from enacting laws 



consistent with this section.”  Art. X, § 29(e), Fla. Const.  The Temporary Statutory Cap is wholly 

consistent with the Amendment, which clearly contemplates that ensuring the availability and safe 

use of medical marijuana by qualifying patients is paramount, cf. art. X, § 29(d), Fla. Const. 

(directing Department of Health to “issue reasonable regulations necessary for the implementation 

and enforcement of this section. The purpose of the regulations is to ensure the availability and 

safe use of medical marijuana by qualifying patients.”). 

2. The Temporary Statutory Cap does not violate article I, section 2 or article I, section 9 
of the Florida Constitution. 

The Temporary Statutory Cap does not violate article I, section 2 of the Florida 

Constitution or article I, section 9 of the Florida Constitution, as MMTC licenses and authorization 

to open a new dispensing facility are not vested rights, property rights, or liberty rights.   

Yet even assuming for argument’s sake that a DO license or authorization to open a 

particular dispensing facility created a vested right, property right, or liberty right, the Temporary 

Statutory Cap would survive constitutional scrutiny, as there is a rational basis for the cap. 

To begin with, commercially cultivating, processing, and dispensing medical marijuana is 

not a fundamental right, as there is no explicit guarantee in the U.S. Constitution or the Florida 

Constitution of a right to do so.  Cf, e.g., State v. J.P., 907 So. 2d 1101, 1109 (Fla. 2004).  This 

means the proper test to determine whether the Temporary Statutory Cap is unconstitutional is the 

rational-basis test.  See, e.g., Jackson v. State, 191 So. 3d 423, 427 (Fla. 2016).  The rational-basis 

test includes two steps.  The first step is to identify a legitimate government purpose that the 

legislature could have been pursuing when enacting the statute.  See, e.g., WCI Cmtys., Inc. v. City 

of Coral Springs, 885 So. 2d 912, 914 (Fla. 4th DCA 2004).  The second step is to determine 

whether a rational basis exists for the enacting legislature to believe that the statute would further 

the hypothesized purpose.  See, e.g., id.  A statute is not arbitrary or capricious if it has a rational 



relationship with a legitimate general welfare concern.  See, e.g., id.   

Under the highly deferential rational-basis test, a statute is presumed constitutional.  See, 

e.g., Jackson, 191 So. 3d at 426.  A court must construe challenged legislation to effect a 

constitutional outcome wherever possible.  See, e.g., id.  A court may declare a statute violates 

substantive due process only if it is clear that the statute was not in any way designed to promote 

the public’s health, safety, or welfare or that the statute had no reasonable relationship to the 

statute’s purpose.  See, e.g., Dep’t of Ins. v. Dade Cnty. Consumer Advocate’s Office, 492 So. 2d 

1032, 1034 (Fla. 1986).  Accordingly, the party alleging unconstitutionality carries a heavy burden 

to establish the statute’s invalidity beyond a reasonable doubt.  See, e.g., Jackson, 191 So. 3d at 

426.   

If the government party identifies a legitimate government interest that the legislature could 

rationally conclude was served by the statute or that is at least debatable, the statute does not 

violate substantive due process.  See, e.g., id.; Bennett v. Walton Cnty., 174 So. 3d 386, 388 (Fla. 

1st DCA 2015).  This holds true even if the basis is not actually considered by the legislature.  See, 

e.g., id.  Simply put, the statute must be upheld if there is any conceivable state of facts or plausible 

reason to justify the challenged law.  See, e.g., id.     

Here, assuming for argument’s sake only that a DO license or authorization to open a 

particular dispensing facility created a vested right, property right, or liberty right, the Temporary 

Statutory Cap passes the rational-basis test.  As explained below, there is a legitimate government 

purpose for the Temporary Statutory Cap. 

Contrary to Trulieve’s assumption, more dispensing facilities is not necessarily better for 

patients.  Florida residents number nearly 21 million.  As of July 27, 2018, the Registry included 

107,127 active patients.  Coppola Aff. ¶ 6.  All of these patients have reasonable access to 



medical marijuana.  Coppola Aff. ¶ 6.  Patients may choose from 10 MMTCs currently 

dispensing at 43 brick-and-mortar locations ranging from Pensacola to Miami or through free or 

low-cost home delivery.  Coppola Aff. ¶ 6.  Under the 2017 Law, each MMTC currently can be 

authorized to open up to 30 dispensing facilities.  See § 381.986(8)(a)5.a, Fla. Stat. (2017).  If each 

of the 14 licensees allowed under the 2017 Law opened 30 dispensing facilities (including those 

not yet authorized to dispense medical marijuana), there would be 420 dispensing facilities in 

Florida—in addition to free or low-cost home-delivery service.  For the 107,127 current active 

patients, Coppola Aff. ¶ 6, this results in only 255 patients per dispensing facility.  And this number 

does not factor in the number of patients obtaining their medical marijuana through delivery.   

The Temporary Statutory Cap helps keep the market in this nascent industry stable as the 

number of active patients increases.  Too many dispensing facilities for the number of active 

patients could cause dispensing facilities or even the MMTCs themselves to fail.  A dispensing-

facility failure could lead to the MMTC passing financial losses on to patients through higher-

priced medical marijuana or even to the MMTC itself failing.  During the week of July 20–27, 10 

MMTCs dispensed 34,264,082 milligrams of medical marijuana.4  Coppola Aff. ¶ 8.  A loss of 

just one MMTC could cut this number by at least 10 percent, or 3,426,408.2 milligrams.  In short, 

an MMTC failure would likely significantly reduce the amount of medical marijuana available 

statewide.  That is what could endanger the reasonable statewide accessibility, availability, and 

safe use of medical marijuana by qualified patients—not the Temporary Statutory Cap. 

Moreover, the now-30-dispensing-facility Temporary Statutory Cap expires on April 1, 

2020, less than two years from now.  § 381.986(8)(a)5.d, Fla. Stat. (2017).  In other words, just 

like how the legislature planned for the Temporary Statutory Cap to increase to 30 dispensing 

4 This includes low-THC cannabis dispensed. 



facilities when the number of active patients in the Registry numbered 100,000, the legislature has 

planned for the Temporary Statutory Cap to sunset altogether as the number of active patients 

continues to grow. 

The Temporary Statutory Cap also serves the legitimate government purpose of keeping 

medical-marijuana dispensing regulatable.  Under the 2017 Law and its predecessors, the 

Department must inspect and otherwise regulate each dispensing facility, requiring employee 

positions and travel that are funded by Florida taxpayers.  See, e.g., § 381.986(10), Fla. Stat. 

(2017); § 381.986(7), Fla. Stat. (2016).  Inspection and other regulation of dispensing facilities are 

critical to ensuring patient safety.  Unlimited dispensing facilities would be antithetical to patient 

safety and much more expensive for Florida taxpayers. 

Keeping Florida’s medical-marijuana industry stable and regulatable are legitimate 

government purposes that justify and will be promoted by the Temporary Statutory Cap.  Thus, 

the Temporary Statutory Cap is reasonable, not arbitrary.  The Temporary Statutory Cap passes 

the rational-basis test and therefore does not violate article I, section 2 or article I, section 9 of the 

Florida Constitution. 

3. The Temporary Statutory Cap is not an unconstitutionally retroactive law. 

Finally, the Temporary Statutory Cap is not an unconstitutionally retroactive law.  A law 

does not operate retrospectively merely because the law applies in a case arising from conduct 

antedating the law’s enactment.  See, e.g., Coventry First, LLC v. State, Office of Ins. Regulation, 

30 So. 3d 552, 557 (Fla. 1st DCA 2010).  Rather, the question is whether the new provision attaches 

new legal consequences to events completed before the statute’s enactment.  See, e.g., id.  Even if 

the statute does attach new legal consequences to old events, however, that does not render the 

statute unconstitutionally retroactive: the statute is not unconstitutionally retroactive unless it 

impairs a substantive, vested right.  See, e.g., Clausell v. Hobart Corp., 515 So. 2d 1275, 1276 



(Fla. 1987).  Here, because DO licenses and authorization to open dispensing facilities cannot 

constitute vested rights, the Temporary Statutory Cap is not unconstitutionally retroactive. 

V. Conclusion 

For the reasons set forth above, this Court must grant final summary judgment in the 

Department’s favor. 
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IN THE CIRCUIT COURT IN AND FOR LEON COUNTY, FLORIDA 

GEORGE HACKNEY, INC., 
d/b/a TRULIEVE, 

Plaintiff, 
vs. Case No. 2018-CA-0698 

FLORIDA DEPARTMENT OF HEALTH, 

STATE OF FLORIDA 

COUNTY OF LEON 

AFFIDAVIT OF COURTNEY COPPOLA 

) 
) 
) 

Before me, a Notary Public in and for the above State and County, personally appeared 

Courtney Coppola, who having been duly sworn, testified as follows: 

1. My name is Courtney Coppola, and I am an adult 18 years or older currently 
residing in Leon County, Florida. All testimony given in this affidavit is provided to the best of 
my knowledge, information, and belief. 

2. I am currently the Interim Director of the Office of Medical Marijuana Use 
(formerly the Office of Compassionate Use). Prior to that, I served as the Statewide Coordinator 
of the Office of Compassionate Use starting September 15, 2015 and Deputy Director of the Office 
of Medical Marijuana Use, beginning September 9, 2017. 

3. The following statements are based on my personal knowledge or on review of 
documents maintained by the Office of Medical Marijuana Use or the Department's Agency Clerk. 
My statements are made as a representative of the Florida Department of Health. 

4. In July 2015, Trulieve submitted to the Department an application for dispensing-
organization (DO) licensure. Trulieve's 2015 DO application identified only Quincy and 
Tallahassee as locations of dispensing facilities Trulieve intended to open if it was granted a 
license. The application then referenced other potential locations where Trulieve might consider 
opening dispensing facilities upon Department approval. 

5. On January 3, 2017 Article X, Section 29 went into effect. Prior to January 3, 2017 
the Department approved two (2) Trulieve dispensing locations. The Department has approved 



Affidavit of Courtney Coppola 
Page2 

thirteen (13) Trulieve dispensing locations from January 3, 2017 to present. 

6. The Department's active-patient registry achieved 100,000 active patients in July 
2018. As of July 27, 2018, the Medical Marijuana Use Registry included 107,127 active patients. 
Patients currently have access to 10 medical marijuana treatment centers (MMTCs) dispensing at 
43 brick-and-mortar locations ranging from Pensacola to Miami or through free or low-cost home 
delivery. As 4 more MMTCs have been licensed and 3 of those are already authorized to cultivate, 
patients will soon have access to 14 MMTCs. All qualified medical-marijuana patients statewide 
have access to medical marijuana. 

7. Trulieve has one medical-marijuana license-an MMTC license. Trulieve's 
MMTC license exists only by virtue of the conversion of Trulieve' s DO license to an MMTC 
license as directed by the legislature, as Trulieve did not submit an application for MMTC 

licensure. The Department's approval for a licensed MMTC or DO to open a particular dispensing 
facility is not an MMTC or DO license. An MMTC's or DO's request to open a new dispensing 
facility is not an MMTC- or DO-license application or amended application. Dispensing is an 
activity that occurs under the license, not as a separate license. 

8. During the week of July 20-27, 2018, 10 MMTCs dispensed 34,264,082 milligrams 
of medical marijuana, including low-THC cannabis. 

FURTHER AFFIANT SAYETH NOT. 

[Signature on following page] 
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The Affiant, Courtney Coppola, appeared before me, testifying as above, on August 14:' 
2018, and either: 

uXj is personally known to me or 
[ ] provided the following identification: ---------------

Witness my hand and official seal: 

Notary Public 

Commissioned Name: Shan11tw (Vlich eHe ReVeJ~ 
My Commission Expires: A-pr; I (, 2D 19 
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GEORGE HACKNEY, INC.,
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FLORIDA DEPARTMENT OF HEALTH, 

Defendant.  
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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P R O C E E D I N G S

(Court called to order at 9:04 AM.) 

THE COURT:  I apologize for being five minutes 

late.  I ended up having to touch base with some folks 

along the way from my chambers to the courtroom.  

We will use the clock in the courtroom as our 

official timekeeper.  

Let us have the appearances, please.  

MR. LOMBARD:  Your Honor, David Miller for the 

Plaintiff, George Hackney, Inc., d/b/a Trulieve. 

THE COURT:  And with you are who?  

MR. MILLER:  I'm sorry.  Ben Atkins, who was my 

main witness and corporate representative, and Jason 

Pernell, who is a records custodian and CIO with the 

firm, who will testify, if necessary, concerning the 

authenticity of our exhibits.  

THE COURT:  Okay.  And do you need any spellings, 

Madam Reporter?

THE COURT REPORTER:  No, ma'am.

THE COURT:  Can you spell your last name for me?  

MR. PERNELL:  P, as in Peter, e-r-n-e-l-l.  

THE COURT:  Thank you.

And for the defense?  

MR. LOMBARD:  Good morning, Judge.  Ed Lombard on 

behalf of the Florida Department of Health.  To my 
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right is Ms. Courtney Coppola, who is the director of 

the Office of Medical Marijuana Use, and next to her 

is my colleague, Megan Reynolds.  

THE COURT:  Spell your last name for her, please. 

MS. REYNOLDS:  R-e-y-n-o-l-d-s.  

THE COURT:  I thought there was something like 

Brown that you said, Mr. Lombard.  

MR. LOMBARD:  Reynolds.  

THE COURT:  We are here on the Hackney, Inc., 

doing business as Trulieve case against the Department 

of Health involving some issues that related to a 2014 

statute, the constitutional amendment in 2016 that 

became effective January of '17, and a 2017 statute.  

As I understand it, the defense has a motion for 

summary judgment which probably should be argued 

first.  If there are factual issues that need to be 

tried, then we will go ahead into the trial.  So 

that's my overall understanding.  

Counsel, for the record, do you agree, Mr. Miller?  

MR. MILLER:  I do, Your Honor. 

THE COURT:  And Mr. Lombard?  

MR. LOMBARD:  Yes.  

THE COURT:  Great.  

You may proceed with your argument on your motion, 

Mr. Miller. 
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MR. MILLER:  It's Mr. Lombard's motion, Your 

Honor. 

THE COURT:  That's right.  You had the response.  

Mr. Lombard, you may proceed.  

MR. LOMBARD:  Thank you, Judge.  Judge, I won't 

take long.  I'm confident that you have read 

everything that's been filed by the parties.  Let me 

highlight a couple of items for you and your 

consideration. 

THE COURT:  I did read everything you-all sent, 

and I'm particularly intrigued on the pretrial 

statement when you agreed that you can't agree on what 

issues there are to be tried, either issues of fact or 

issues of law.  So that part I understood perfectly.  

MR. LOMBARD:  Okay.  

THE COURT:  Back to your motion. 

MR. LOMBARD:  Let's see if we can do better today. 

THE COURT:  Thanks.  

MR. LOMBARD:  The facts in this case are very few.  

Honestly, at the end of the day, they don't really 

drive the outcome.  What I mean by that is what you 

have before you is really a question of law, because 

it doesn't matter whether they have opened seven 

dispensaries, whether they have opened 14 dispensaries 

or 21 dispensaries.  The fundamental question I think 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09:08:07

09:08:29

09:08:44

09:09:01

09:09:17

ACCURATE STENOTYPE REPORTERS, INC.

7

they put before the Court is whether they do have the 

right to open an unlimited number of dispensaries.  

Let's look at the facts as alleged by them.  So 

I'm going to give them the benefit of the doubt on 

this motion, and here is what they have alleged in 

their affidavit that they submitted in opposition, 

that they have opened 14 locations.  There are 30 

available under the relevant statute until April 1, 

2020, and then that limitation expires.  

They also claimed in their affidavit that they 

stopped plans, and I'm quoting, "stopped plans to open 

dispensaries in these," and "these" are additional 

locations, "because they were no longer practicable 

under the 2017 law."  

So what you have before you is, at best, 14, and I 

think there have been some since then, but I'm dealing 

with what's in front of you in terms of the actual 

papers that were filed, Judge.  So you will hear some 

testimony they have had one or two others approved, 

and that doesn't change anything.  

Seven of those were opened before SB 8A, which is 

the 2017 statutory revision.  Seven of those were 

opened per their affidavit after the revision.  There 

is not any evidence in the record that they intend to 

open any more.  They said they have stopped plans.  
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So we are not even near 30, and they are in here 

complaining that they can't open more than 30, fine, 

which is why I started with the point whether there 

are 14 or 29 or some other number.  The question that 

they put before you is whether they have a vested 

right pursuant to the 2014 statute to open an 

unlimited number of dispensaries across the state.  We 

would suggest to you that the answer is really simple.  

There are no vested rights in these types of licenses.  

The case law we have given you is, and as you 

know, we don't have a lot of guidance yet from the 

First DCA on this, and I know that you are very 

familiar with that.  We do have guidance from them in 

the liquor license context, and this is similar to 

that.  Identical?  No.  Similar?  Yes.  

What the Courts have said is in those kinds of 

cases where you have a regulation or a licensing 

scheme to perform an activity that is otherwise -- you 

wouldn't otherwise be allowed to perform, that isn't 

a, quote, right.  That's a privilege and that is 

something that's subject to change by the legislature 

year to year.  

They quibble with our use of the word "privilege."  

They argue that the word "privilege" or "right" isn't 

dispositive.  Call it macaroni.  It doesn't really 
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matter what label we prescribe to it.  The point is 

it's an opportunity under a regulated industry that 

the legislature has police power to regulate, and they 

have a right to change those laws year in and year 

out.  

What the Courts have said is that you don't have a 

reasonable expectation that the law remains the same 

in perpetuity.  There is no reasonable expectation 

that the law won't change.  As a matter of fact, what 

the Courts have said in the cases that we have cited 

is that you should expect that the law will change 

because that's what the legislature does.  They came 

in every year, and they look at the laws, and they 

make changes as they see fit pursuant to their police 

powers to regulate industries like alcohol and medical 

marijuana.  

Let's be clear about one thing.  There is nothing 

in the statute that they are complaining about that 

strips them of their license.  There is nothing in the 

statute that prevents them from dispensing.  There is 

nothing in that statute that changes how they have 

been operating, period.  They have opened 14.  They 

have stopped plans to open more.  They have not been 

affected by this. 

THE COURT:  So you are saying there is no actual 
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controversy?  

MR. LOMBARD:  We are going to get there.  

The close of their case -- if you don't grant my 

motion and we go to trial, I suspect that what you are 

going to hear is me stand up at the close of their 

case that you don't have an actual controversy.  There 

is nothing ripe for two reasons.  One is they are 

nowhere near the cap.  They have said they are not 

going to continue.  

Second of all, it expires.  This is a time, place, 

or manner restriction, right?  You have heard of those 

in other contexts.  This will expire April 1, 2020, as 

the law stands today.  So it's a temporary 

restriction.  By the way, it's not 30, it's 510 of 

these licenses.  

There is a misnomer that somehow the State is 

keeping patients from having access.  If all of the 

available licensees, 14 plus the 3 more that are 

coming, 17, get their dispensaries, you have 510 for 

the 14 and 630 if there is 17 of them.  So there could 

be hundreds of dispensaries across the state.  

This is not a patient access issue by any stretch.  

This is a business issue.  This is a desire by the 

business to make ostensibly more money in their mind 

if they open more dispensaries.  It's not about 
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patient access.  

Let me stress, even if it was a right, I'm saying 

it's not, the case law says there is no right that 

vests with these types of licenses.  

If there were a right, let's just hypothetically 

take their position that there is a right, there has 

been no detrimental reliance.  It's not as if we ran 

and opened up 50 of these things before the law 

passed.  They had seven by their own affidavit.  

Seven.  Seven after the law passed.  So it's not as if 

they relied, opened up all these dispensaries all over 

the state, and all of a sudden the legislature came 

and decides, no, now you have got too many.  

Even if there were a right, you still have to 

apply, as we noted in our motion for summary judgment, 

a rational basis test to the statute.  That's 

important.  Because it's their burden to prove that 

there is no basis that could be hypothesized that 

would give a rational support to the statute.  

The statute is presumed constitutional.  The 

Courts have said that the trial courts have an 

obligation, the appellate courts as well have an 

obligation to do everything they can to construe the 

statute in a manner that renders it constitutional.  

They are not going to come forward and argue that 
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there is no rational basis.  There is all kinds of 

bases.  

We argued two or three in our motion that rational 

could substantiate the legislative temporary 

restriction on the number of dispensaries per 

licensee.  You don't have to actually prove the actual 

basis, and that's very difficult when you have a body 

as large -- with as many members as the legislature.  

You have to figure out whether there could have been 

any rational basis, actual or, again, hypothesized.  

At the end of the day, we will rely on the reasons 

we hypothesized in our motion for summary judgment.  I 

think Ms. Coppola at her deposition gave a fourth 

reason that I had not thought of when hypothesizing 

and writing my motion.  There is lot of valid reasons 

for the legislature to exercise its police power to 

regulate the health, safety, and welfare of the State 

by putting this temporary limitation on the 

dispensaries.  

So as to the issue -- you framed the issue, I 

think, correctly.  As to the issue of whether they 

have some kind of vested right to have an unlimited 

number, they can't prevail on the law.  

The second item they have raised is this statute 

is somehow contrary to the constitutional amendment 
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that took effect in 2017.  But in doing so, they quote 

no provision of that constitutional amendment that is 

in direct conflict with the legislative act.  They 

don't point to a specific provision in the 

Constitution that is contrary to the legislative act.  

That's important.  Because they want you to read 

things or write things into the constitutional 

provision that are not there.  

The constitutional provision, in essence, 

decriminalizes the possession, use of medical 

marijuana as long as you are compliant with Department 

of Health regulations and with any legislation that 

the legislature may pass. 

THE COURT:  Consistent with the amendment. 

MR. LOMBARD:  Consistent.  It's not the first time 

that that's been brought up.  It's been brought up in 

the net-manning cases.  

The question of consistency is a long-standing 

legal principle.  Consistency means the legislature 

always retains police power to regulate for the public 

health, safety, and welfare.  What they can't do is 

eviscerate what's in the Constitution by their 

legislation of what consistency means.  They haven't 

done that.  

They didn't criminalize the use of medical 
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marijuana, they didn't criminalize the dispensing of 

medical marijuana.  They have come up with a 

regulatory framework that in their view promotes 

public health, safety, and welfare.  

The Department has adopted regulation consistent 

with that statute, so there is nothing that they are 

going to point to in the statute that is contrary to 

the Constitution.  That constitutional amendment, 

however, is not some sort of Wild Wild West provision 

where everybody gets to grow and sell.  That's not 

what it says.  

As a matter of fact, the constitutional provision 

expressly recognizes the legislature's right to adopt 

legislation so long as it doesn't, as the case law 

says, eviscerate the right that may be there.  The 

only rights that are there is the right to not be 

prosecuted for consuming if you are a patient, selling 

it if you are a dispensary or MMTC and doctors or 

others who are part of that entire framework of the 

legislation.  

So at the end of the day, they are not going to be 

able to prove -- the facts you will hear, again, 14, 

16, the number really doesn't matter.  They are 

nowhere near the 30.  They are not going to be able to 

prove there is any provision in that statute that is 
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contrary to a specific provision in the Constitution.  

For all the reasons we stated in our motion, we 

believe we are entitled to summary judgment on that 

count or that issue as pled in the Complaint as well. 

THE COURT:  Thank you, Mr. Lombard.  

Response, Mr. Miller?  

MR. MILLER:  Yes, Your Honor.  Thank you.  

I don't want to belabor the points either.  I 

think we have given you a pretty thorough response to 

the State's motion.  There are some things that I 

think I do need to clear up, however.  

First of all, it is about patient access, because 

a patient can only buy a Trulieve product from a 

Trulieve dispensary or from a Trulieve delivery 

vehicle.  You can't go to any of the other competing 

MMTCs dispensaries and purchase Trulieve products.  

Now, maybe the law will change in the Florida Grow 

case, but under the law as written, we have to 

distribute through our dispensaries or through our 

delivery vehicles, and that's the only way.  So all 

this talk about 510 dispensaries being allowed doesn't 

get the patient to a Trulieve product if the patient 

wants to buy a Trulieve product. 

THE COURT:  It's not like the corner Walgreens or 

CVS or Publix?  
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MR. MILLER:  We would aspire to that high status, 

of course.  We would like to be like Starbucks.  

THE COURT:  Were they -- never mind.  

MR. MILLER:  So far we haven't gotten there. 

THE COURT:  I was trying to stay in the 

pharmaceutical area. 

MR. MILLER:  In the pharmaceutical.  Some think 

Starbucks is medicinal as well.  

THE COURT:  I don't see that raised by your 

pleadings.  Move on. 

MR. MILLER:  No, Your Honor.  You are correct.  

The second thing I want to specifically respond to 

is I think that Mr. Lombard has misinterpreted the 

affidavit.  There were seven locations that we had 

established, applied for, and opened prior to the 

statutory amendment in 2017.  There were seven more 

locations that were in the pipeline that we were so 

far down the road to that we couldn't stop.  So we 

continued with those applications and have now opened 

dispensary locations under those seven applications 

that were pending during the -- before the time when 

this amendment passed.  

There were 13 additional locations that were 

pending at the time the amendment passed that we 

dropped.  Now, that's not saying that we don't intend 
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to open more locations.  In fact, we do intend to open 

more locations.  But when the amendment passed, we had 

to totally stop and reconsider what is our plan?  How 

can we best operate under this restriction?  

I think, if I can give you an analogy, if you have 

a new sport opening or a new league opening, and you 

are allowed unlimited players on your roster, you are 

going to go sign up the best players you can find who 

are eligible.  But then if in the middle of the season 

the league suddenly says we are going to limit your 

roster to X number, you have already committed to 

15 players out of 30, then you are at a competitive 

disadvantage against everyone else who hasn't 

committed.  There may be excellent players coming up 

whom you would have signed had you known the rules 

were going to be in place.  You are now foreclosed 

from signing those players.  

The same thing with dispensary locations.  It 

totally threw our business plan out of kilter to 

suddenly be told you can only have 25 locations, now 

30 due to the increase in the number of active 

patients.  So we had to basically pull back as many 

applications as we could, and there were 13 that we 

did pull back.  That doesn't mean that we stopped 

trying to open new locations.  
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Mr. Atkins will testify, if you deny the motion, 

about those plans.  

There is nothing in the statute that talks about 

vesting, but you don't need that.  Vesting is an 

equitable remedy rising from the common law to prevent 

unfairness when the law changes.  It's akin to 

estoppel.  

In a typical vesting case, someone may develop 

real estate in reliance on existing zoning, and then 

while they are in progress, the local government 

changes the zoning law and says you can't do that.  

Out of fairness, the Courts will allow, even 

though the zoning law doesn't specifically say we are 

going to allow vesting, the law -- the Courts as a 

fairness aspect under the common law will allow the 

owner to continue and deem those rights vested.  So 

ours is not exactly the cookie-cutter vesting case, 

but all elements are present.  

We have substantial reliance on the law as it 

existed, we have a detriment that we incurred because 

we did rely -- we actually have the State encouraging 

these MMTCs to expand statewide, and you don't need a 

statute -- the Hollywood Beach Hotel case that we 

cited and the Imperial Homes case did not turn on a 

statute or an ordinance that provided vesting rights, 
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but they nonetheless recognize vesting rights.  

The Equity Resources case that we cite did involve 

a vesting ordinance, but the Court interpreted it to 

mean the same as common law vesting in the Hollywood 

Beach Hotel and Imperial Homes.  

Here the vesting rights arise from a series of 

transactions which the 2017 statute does preserve.  

First was our initial dispensing organization 

application for low-THC cannabis, which showed a plan 

to expand statewide, even if we were just selling that 

one product.  There was approval of that without any 

limitation.  It was the State's encouragement to 

expand, and the statute actually encourages statewide 

access as well.  

We later expanded to establish more dispensaries 

because the statute changed.  The statute first 

changed to allow full-strength medical cannabis, not 

just low THC, which, of course, increased the demand 

for the product.  And then the constitutional 

amendment passed which greatly increased the demand 

for the product by allowing so many more qualified 

patients to purchase it.  

So we started applying more rapidly to show our 

intent to expand statewide, and our applications 

reflect that intent.  We have got copies of our 
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applications that we plan to introduce.  

And then the Department of Health gave approvals 

which didn't limit or condition the locations as a 

setoff against any number.  

The current statute, the 2017 statute, makes the 

initial application with amendments still the backbone 

of the license, so we should keep our rights as vested 

under that application and amendments.  It's not as if 

they wiped out the original application and the 

amendments that were approved to grant the dispensing 

facility locations.  So since that's the core of our 

license, that should be deemed vested.  

I am going to turn now to the constitutional 

issues.  The Department of Health hasn't really done 

anything to explain how this law promotes patient 

access or safety.  In fact, we are going to give 

evidence that it actually hinders patient access and 

safety, which is contrary to the purpose of the 

amendment.  It is inconsistent with medical marijuana 

amendments whose purpose is to make these products 

available to qualified patients and promote safety for 

the public and the patients.  

Also, on the issue of due process, there is really 

no legitimate business purpose to handicapping a 

business that wants to compete and is licensed to 
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compete to try to help the less competitive 

applicants.  We were chosen in the initial round based 

on our merit, we took the risks before anyone else 

did, we got out front, and the apparent purpose of 

this statutory limitation is to try to slow us down.  

Ms. Coppola testified that the purpose was to 

assist us to avoid failure.  We contend that's not 

really a proper legislative purpose, that -- we are 

the best judges of what risks we want to take.  If 

they think we are going to fail, they can, you know, 

not give us a license, but we have right to try to 

compete in the markets that we want to compete and are 

willing to have a dispensary in their community.  

She also said that another purpose of the statute 

is to slow the whole thing down so that the State, the 

Department, the legislature, and local communities can 

better determine their regulatory structure.  

Well, we have had three years already of 

experience with regulating medical cannabis from 2014 

to 2017, and there is no need to have three more years 

from 2017 to 2020 to figure out what our regulations 

should be.  We suggest if there are local communities 

that don't want these, they can have moratoria or they 

can ban medical marijuana dispensaries completely.  

Limiting the number statewide and in each region 
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does not help any of those -- any legitimate purpose 

under the amendment or under due process.  

We have a visual aid for Your Honor, which you may 

have noticed already, which is a map.  It has pushpins 

in it showing locations where we have been allowed to 

open, and we have got some sticky arrows showing 

locations that we have opened since the 2017 

amendment.  But there is a lot of space on the map 

that's empty, and Trulieve would like to fill those 

spaces as well and make convenient dispensary 

locations in many areas of the state where they are 

not located.  

Thank you.  

THE COURT:  Mr. Lombard, do you want a brief reply 

to the response?  

MR. LOMBARD:  Very brief, Judge.  It won't take 

very long.  

Two things.  One is we keep talking about these 

dispensaries as if they are separate licenses.  There 

is one license, and then there is activities that you 

can engage in under that license.  So all this stuff 

about we applied for additional locations, again, you 

don't have any evidence in front of you, their 

affidavit belies it, that they are anywhere near the 

30.  
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They are at 14.  They stopped plans, they haven't 

moved forward.  

License they have.  And I told you when they 

started, no one is taking away their license.  No one 

is telling them they can't proceed with their 

business.  The problem they have is they want to open 

more than they even have plans for today.  They 

stopped.  

They want an unlimited right.  The legislature can 

limit it, legitimately can, and they have.  510, 630, 

depending on which number of uses in terms of 

licenses, that's a lot of dispensaries.  There are 67 

counties.  You can put 10 in each county, and you have 

67 counties.  

Talking about CVS and the like, you don't need ten 

of them in Jefferson.  It's a great county, but you 

don't need ten of them there.  

The other issue they keep talking about is 

legitimate business purpose.  That's not the standard.  

That's not the legal standard and never has been the 

legal standard.  If you assume that there is any kind 

of right, the standard is whether there is a rational 

basis and a legitimate government purpose.  Government 

purpose, not business purpose.  

They may have their own subjective business ideas, 
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business plans, and purposes.  The question is does 

the government have a legitimate governmental interest 

in protecting the health, safety, and welfare through 

this regulatory scheme.  They still have not offered 

anything.  

As a matter of fact, there is absolutely zero 

evidence in their affidavits or anything that they 

submitted to you that there is a -- they keep harping 

on this patient access.  They have not submitted to 

you a single piece of paper, any evidence, and they 

won't at trial, Judge, that there is -- not any 

competent evidence that there is a lack of access to 

the medication by patients.  That's their theme.  The 

patients need more because there is a lack of access. 

THE COURT:  From Trulieve.  Is that what I 

understand their position to be?  

MR. LOMBARD:  Right.  And I challenge Trulieve to 

point to the constitutional or the statute where it 

says Trulieve has -- that patients have a right to 

Trulieve products.  Right?  They have perhaps the 

right to access, and they have that, but they are not 

going to put on any evidence that they can't get it 

from Knox, they can't it get from any of the other 

14 currently licensed dispensaries or MMTCs.  That's 

critical.  
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There is no evidence in the record, so you can't 

just get up there and say we need to do this because 

the statute contravenes some sort of public policy and 

patient access.  

And the public policy, by the way, is stated very 

clearly in Section 29 of the amendment.  And there is 

three sections, and each one of them says the public 

policy is to eliminate criminal and civil liability.  

I think we have already gotten some preliminary 

orders on requesting of stays where the First DCA said 

that their entire reading of this isn't jiving with 

the rest of the industry's reading of it.  There is 

not the type of unlimited rights that they want you to 

believe there are in this constitutional amendment.  

The legislature was not stripped of its right to 

regulate for the public health and safety.  As a 

matter of fact, it's very clear.  "Nothing in this 

section shall limit the legislature from enacting laws 

consistent with this section."  

There is nothing in that law that is inconsistent 

with any particular provision of this constitutional 

amendment, and there is nothing in our regulations, 

which they haven't challenged by the way, which also 

have that cap, that would be contrary to the 

constitutional amendment.  
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I think we are certainly entitled on summary 

judgment on the first issue of whether they have some 

sort of, quote, right to an unlimited number of 

dispensaries, and we are entitled to summary judgment 

on the second issue of whether the statute is 

unconstitutional because it conflicts or is 

inconsistent with the amendment.  

THE COURT:  Thank you.  

I am going to take the motion for summary judgment 

under advisement, and we will go ahead with the trial, 

so we will have the full record that both sides will 

want to take up to the next level.  

So do you want an opening statement, Mr. Miller?  

MR. MILLER:  Your Honor, I think I have pretty 

much given you the opening statement.  

Before we get to opening statements, we do have 

one other motion pending, which a motion in limine. 

THE COURT:  I saw that.  I will rule on 

admissibility of evidence as we go forward. 

MR. MILLER:  Thank you. 

THE COURT:  As I understood that motion, and let's 

make sure we are on the same page, you want to put in 

certain documents that you contend stand on their own 

four corners.  And the position of Mr. Lombard on 

behalf of the Department is they are part of a larger 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

09:34:32

09:34:49

09:35:09

09:35:24

09:35:42

ACCURATE STENOTYPE REPORTERS, INC.

27

package so the whole package should go in, and you 

think the package contains irrelevant things as well 

as the parts that you think are pertinent.  

Am I kind of in the right ballpark of what you are 

saying?  

MR. MILLER:  You are in the ballpark.  The larger 

documents also contain much that is trade secret, and 

it would burden Trulieve, and I think burden the 

Court, to have, you know -- they have one exhibit that 

is 1800 pages; that's our initial application.  

It's got all kinds of stuff in it that relate to 

matters that have nothing to do with the number of 

dispensaries.  Personal information about -- 

identification information of the Trulieve principals, 

financial information, security information, 

cultivation and processing plants.  Nothing to do with 

any issue in this case.  

Eighteen hundred pages is a lot for the Court to 

have to deal with, but it also is very burdensome to 

Trulieve having sitting in a court record, even under 

a confidentiality order and thus exposed.  We would 

ask that just the excerpts be received. 

THE COURT:  And I am not comfortable making that 

ruling as we begin given that the Department contends 

it's all relevant.  
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Certainly we can have the clerk maintain the 

entire exhibit in a confidential status so they are 

not going to be available to the public while the case 

goes forward.  

To the extent that you want to introduce 

nonconfidential excerpts as your exhibits, that's 

perfectly fine, Mr. Miller. 

MR. MILLER:  Okay.  

THE COURT:  I can't grant your motion in limine at 

the beginning without going forward with the rest of 

the case. 

MR. MILLER:  I understand.  

THE COURT:  Madam clerk, are you good with that?  

THE COURTROOM CLERK:  I will state it, Judge.  

Yes, ma'am.  

THE COURT:  Thank you.  

Let me just see.  You said you don't need an 

opening?  

MR. MILLER:  I would like to have a brief opening, 

if I could. 

THE COURT:  You may proceed.  

MR. MILLER:  A lot of this is really common sense, 

so I hopefully won't be long.  

The physicians -- the process starts for the 

qualified patient with getting a recommendation or an 
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order from a physician, but that recommendation 

doesn't tell the patient what to buy.  There is a wide 

array of products, and these are all new products in 

Florida.  And many patients, in fact almost all them, 

need some education on the choice.  Mr. Atkins is 

going to be able to testify as to what topics they 

need help with.  

They have to buy from a dispensary.  If they want 

a Trulieve product, they have to buy from a Trulieve 

dispensary or a Trulieve vehicle.  It's really 

undisputed that a convenient dispensery is the best 

for patients.  Less cost, less risk, better safety, 

better information, better exchange options, 

opportunity to demonstrate the use of the delivery 

device.  Lots of different things that dispensaries 

can do.  

Also, open competition generally benefits the 

consumer.  If you are delayed in getting your 

facilities open, that just reduces competition, and it 

hurts the consumer.  

There are lots of areas in the state that still 

don't have a Trulieve dispensary.  In fact, lots of 

areas don't have any dispensaries at all, and this is 

four years after the law passed.  

We are not blaming the Department of Health 
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because the statutory limitation was not their idea.  

They are here to defend it, so we have to take the 

arguments as they present them.  

Under the vesting, Count 1, we meet the elements 

of vesting, which are -- we relied on the State's 

authorization and encouragement to proceed with 

opening dispensaries around the state.  We incurred a 

detriment by that because these dispensaries we would 

not have opened had we known there would be a limit of 

30, or 25 now 30.  The State should be equitably 

estopped, in other words, from prohibiting us from 

keeping those and establishing 30 more under the new 

statute.  

The application for dispensing organizations told 

the State that we were seeking new dispensing 

locations throughout the state.  It said that patients 

in many areas were not being served.  

This is not a typical vesting case because we can 

still use the open locations, but it is a vesting case 

because we incurred a detriment that we are now less 

competitive with our competitors because we have 

chosen to move quickly to try to serve the public.  We 

picked locations that we would not have picked had 

there been a limitation in place.  We should not be at 

a disadvantage because we did what the State wanted 
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and allowed.  

With respect to the constitutional claim, I think 

we have made our argument there that there is no need 

for either the State or communities to have three more 

years to develop regulatory policy.  If a community 

wants to put a moratorium if they can, but they don't 

need three years to think about it.  

Prohibiting us from establishing dispensaries in 

communities that would welcome them is not -- does not 

have anything to do with allowing communities to 

develop any new regulatory policy.  

Ms. Coppola said that it ensures that the MMTCs 

don't expand too quickly and fail.  That is not a good 

reason to keep us from expanding.  We are willing to 

take the risk.  In fact, the more dispensaries you 

have, the more likely you are to succeed.  You get 

economies of scale, you get efficiencies with more 

dispensaries.  It actually helps Trulieve to compete 

to establish more dispensaries not to fail.  If they 

think we are going to fail, they can refuse an 

approval for a dispensery.  

There is an application process.  You have to go 

through an application process to amend your original 

application.  It culminates in an inspection of the 

facility by the Department, it culminates in their 
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review of the application to make sure we are 

consistent with the law and with the original 

application, and then they grant the amendment.  If 

they think that the dispensary is going to fail, they 

can deny that dispensary's approval.  So it is like a 

licensing process.  

Mr. Atkins will testify that patients prefer 

dispensaries because 87 percent of our sales, and that 

includes both initial orders and refill orders, occur 

in dispensaries, not from delivery vehicles.  That's 

because the patients -- patients want that because 

it's less costly, get better information, get better 

privacy, more convenience, and more safety.  

So it is inconsistent with the medical marijuana 

constitutional amendment because it undermines patient 

access, choice, and safety.  It's a matter of common 

sense that if we can compete, access is better.  If we 

can compete openly and fully by establishing 

dispensaries wherever the local community is willing 

to have them.  

As far as due process is concerned, it's arbitrary 

to handicap competitive suppliers just to prop up less 

competitive suppliers.  There is no legitimate 

governmental interest to restrict patient choice and 

right to openly compete.  
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We submit that our evidence will show that, one, 

we have established the elements of vesting, and the 

Court should grant that as a common law remedy or 

equitable remedy.  

Secondly, even if we don't establish the elements 

of vesting, the restriction of the statute is contrary 

to the constitutional purpose for the amendment, for 

the medical marijuana amendment, and contrary to due 

process.  

Thank you.  

THE COURT:  Thanks, Mr. Miller.  

Do you wish to make an opening, Mr. Lombard?  

MR. LOMBARD:  I would like to reserve our opening 

until our case-in-chief.  

THE COURT:  Okay.  

Call your first witness, Mr. Miller.  

MR. MILLER:  I will -- first of all, I would like 

to quote you something from our pleading that they 

admitted and ask that this be established for purposes 

of this case.  This is out of your Complaint, 

paragraph 16.  It's paragraph 15.  

"Medical marijuana dispensaries located near the 

patients promote the statutory and amendment goals of 

product access, availability and safety.  Dispensaries 

enable more efficient lower costs, patient access to 
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product.  They also promote in-person communication so 

patients and their caregivers can make informed 

product choices and get questions answered promptly.  

Dispensaries facilitate exchange of product if not 

satisfactory.  A dispensary is a more secure site for 

sales compared to the only other lawful means of 

dispensing by delivery vehicles, which are more costly 

and less safe to patients and the public." 

They admitted that in their answers, so I would 

like to have that deemed admitted for purposes of our 

case.  

THE COURT:  The Court will take judicial notice of 

the pleadings and the -- everything in the court 

record.  

MR. MILLER:  All right.  

THE COURT:  I would ask that each side provide our 

clerk with a list of your exhibits and the exhibits 

that you are planning to move into evidence.  

MR. MILLER:  Yes.  Your Honor, I have here two 

copies of the exhibits that we plan to introduce.  One 

is a bench copy for Your Honor, and one is for the 

clerk to preserve.  And I will note that some of these 

exhibits, specifically 2A, 4, 5, and 6 are labeled 

"Confidential" in accordance with your prior order.  

If I may approach?  
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THE COURT:  You may.  

Madam clerk, you will make sure that the exhibits 

given to you as part of the record are kept under 

seal?  

THE COURTROOM CLERK:  Yes, ma'am. 

THE COURT:  Please keep a log as to which ones are 

admitted as we go.  Thank you.  

MR. MILLER:  It may help -- 

THE COURT:  Let me ask, you have exhibits that are 

numbered 1 through 9 on your index, and both of them 

have subparts. 

MR. MILLER:  There is no number 9.  I think my 

assistant may have included that by mistake. 

THE COURT:  That refers to that lovely map. 

MR. MILLER:  The map is a visual aid.  I'm not 

trying to have that travel with the record, but it 

will help Your Honor, I think, just to see the 

locations.  

THE COURT:  Okay.  So you have got 1 through 8, 

and you are moving 1 through 8 into evidence; is that 

correct?  

MR. MILLER:  I am, Your Honor.  

THE COURT:  Any objection to 1 through 8, 

Mr. Lombard?  

MR. LOMBARD:  Sure.  Judge, before I forget, and I 
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am I am not trying to side track, can I invoke the 

rule?  They are in their case-in-chief.  Mr. Miller is 

describing what he thinks are in documents and 

reviewing and the like. 

THE COURT:  Parties have a right to invoke the 

rule of witness sequestration, and that rule means 

that anyone who is not a party or a designated 

representative of a party who is going to be 

testifying will need to wait outside until we are 

ready for that person's testimony.  

MR. MILLER:  You will have to leave the room, 

Jason.  We will come and get you.  

Mr. Atkins is our client representative.  

THE COURT:  Okay.  So Mr. Atkins is staying.  

Mr. Pernell, the records custodian, is stepping out.  

Do you have any witnesses present in the 

courtroom, Mr. Lombard?  

MR. LOMBARD:  Only my representative. 

THE COURT:  Ms. Coppola.  

Now, with respect to the Exhibits 1 through 8, I 

think it will make more sense if we just deal with 

admissibility as we go forward rather than trying to 

do it in one easy... 

MR. LOMBARD:  I think that's our preference for a 

couple of reasons. 
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THE COURT:  We get a cleaner record.  We will stop 

there.  We will take them as they come.  

Call your first witness. 

MR. MILLER:  Mr. Pernell.  

THE COURT:  Okay.  He is the one who is going to 

attest to the records?  

MR. LOMBARD:  It's not an authenticity objection, 

Judge.  It's a completeness.  It's what we talked 

about earlier.  For example -- 

THE COURT:  I don't want to hear argument on 

something that isn't before me at this point.  We are 

ready for the first witness.  That's going to be 

Mr. Pernell.  

If you want to bring him in, Mr. Miller, then we 

will have our deputy clerk swear him in, and we will 

get the ball rolling.  

MR. MILLER:  I am guessing our witness may have 

taken a comfort break.  I apologize.  I was not able 

to locate him when I stepped out.

MR. ATKINS:  I will go find him.

JASON PERNELL,

having been duly sworn, was examined and testified as 

follows:  

THE COURT:  Have a seat.  Pull yourself up by the 

microphone.  
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And, Mr. Miller, you are going to speak from the 

podium, which you can move to the middle -- 

MR. MILLER:  Thank you. 

THE COURT:  -- position if you want, or you can 

move it a little farther to the west, which would be 

to your left as you are facing the bench that way.  

Mr. Atkins will have line of site with the witness, 

and you will as well during cross-examination.  

MR. MILLER:  Thank you.  If I may approach the 

witness and ask him to take this set of exhibits?  

THE COURT:  You may.  

State your first name for us. 

THE WITNESS:  Jason, J-a-s-o-n.

DIRECT EXAMINATION

BY MR. MILLER:

Q. Mr. Pernell, where do you work? 

A. George Hackney, d/b/a Trulieve. 

Q. When did you start there? 

A. In 2015. 

Q. Do you recall when in 2015? 

A. In about the spring.  

Q. What was your position at that time? 

A. I was part of the application team to submit to 

the State for approval.  

Q. For -- would it be for approval as a dispensing 
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organization? 

A. That is correct.  

Q. Was that the initial application? 

A. Yes.  

Q. All right.  What's your position now? 

A. I am the chief information officer. 

Q. Are you the custodian of records of the company? 

A. Yes.  

Q. Are you familiar with the exhibits that we have 

listed in our exhibit list? 

A. Yes.  

Q. Are these records that Trulieve maintains -- makes 

and maintains in the normal course of its business? 

A. Yes.  

Q. And you are the one who maintains these records? 

A. Yes.  

Q. Okay.  Are you able to testify to the authenticity 

of the records that are in the exhibit book? 

A. I am.  

Q. Okay.  Let me ask you to turn to Exhibit 1.  Can 

you identify what this is? 

A. Yes. 

Q. Can you tell us what it is? 

A. This is the initial application form as published 

by the State. 
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Q. Is this the entire application form or an excerpt 

from it? 

A. (Witness reviewing document.) 

This is an excerpt.  

Q. Okay.  Can you tell us what is being requested in 

item 3F on page 2? 

A. It's asking for a narrative for the types of 

products and the delivery of our products in which 

facilities. 

Q. Can you read the first line of paragraph 3 -- 

A. Yes. 

Q. -- "Description."  

A. "Description of the methods proposed for the 

dispensing of derivative products including the following." 

Q. And then one is? 

A. "Accessibility of the dispensing facilities, in 

other words centrally located to several populated areas 

located on a main roadway not in a high-crime area, et 

cetera."  

Q. Okay.  And just for completeness, can you read sub 

2 and 3? 

A. Sure.  Sub 2, proximity of the dispensing 

facilities to patient populations, and sub 3, alternative 

dispensing, e.g. delivery.  

Q. Would you turn to Exhibit 2A, which is marked 
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"Confidential," and ask you if you can identify that? 

A. Yes.  

Q. What is it? 

A. This is an excerpt from our original application 

to the State.  

Q. Okay.  Does this show your intent to expand 

statewide for low-THC cannabis products? 

A. Yes.  

Q. Let me ask you to turn to Exhibit 2B, which is not 

marked confidential, and ask you what that is? 

A. I don't see a subsection 2B in the binder. 

Q. It's right behind 2A under tab 2.  

A. Is this the listing in binder 3?  

Q. No.  

MR. MILLER:  If I may approach?  

THE COURT:  You may.  

BY MR. MILLER:  

Q. Do you see Exhibit 2B?

A. Yes. 

Q. Can you tell us what that is? 

A. This is a letter from the State notifying us of 

our approval for a dispensing organization. 

Q. Okay.  And the date on that is? 

A. November 23, 2015. 

Q. Okay.  Can you turn to Exhibit 3A, B, and C? 
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A. Okay.  

Q. Can you identify those? 

A. Yes.  

Q. What are they? 

A. The first one appears to be a letter from the 

State to Trulieve notifying our authorization to begin 

dispensation of low THC. 

Q. In what location? 

A. This one is our Tallahassee location.  

Q. And 3B? 

A. 3B is a similar acceptance letter or letter of 

authorization to Trulieve to begin dispensation in our 

Clearwater facility. 

Q. And Exhibit 3C? 

A. Is a letter from the State notifying us of our 

authorization to start dispensation at our Tampa facility.  

Q. Okay.  What is the date on that letter? 

A. That date is January 2016.  

Q. Do you understand that to be a correct date? 

A. No.  

Q. What is the correct date? 

A. I believe it would be January 6, 2017.  

Q. Is that when you received the letter? 

A. I believe so, yes.  

THE COURT:  A, B, and C all seem to have different 
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dates.  Is it only the third one, Exhibit 3C, that 

should be in '17 not '16?  

THE WITNESS:  It's only Exhibit C, Your Honor. 

THE COURT:  Thank you.

BY MR. MILLER:

Q. Let me ask you to turn to Exhibit 4, which is 

confidential, and ask you what that is? 

A. This is an email requesting for additional 

dispensary locations. 

Q. And can you turn to the next page, page 2 of 2?  

What is that? 

A. This is the narrative to amend our application for 

the additional dispensaries. 

Q. Okay.  Can you read the first sentence of that 

narrative? 

A. "Amendment to the dispensary plan contained herein 

demonstrate George Hackney, Inc. d/b/a Trulieve's intention 

to seek approval for new proposed dispensing locations 

throughout the state of Florida.  It is" -- 

Q. That's the end of the first sentence.  

A. Sorry.  

Q. And then let me ask you to turn to the next page, 

which is Exhibit 4A.  

A. Okay.  

Q. Can you identify that? 
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A. Yes.  

Q. What is it? 

A. This is the authorization letter from the State 

for Trulieve's Pensacola location. 

Q. Is that one of the locations that you applied for 

in Exhibit 4? 

A. Yes.  

Q. Exhibit 4B, can you turn to that?  

A. Yes.  

Q. What is that? 

A. This is a letter from the State approving 

Trulieve's dispensing in Miami.  

Q. In Miami? 

A. Yes.  

Q. And that's another location that you requested in 

Exhibit 4? 

A. Yes. 

Q. Exhibit 4C, what is that? 

A. This is a letter from the State authorizing our 

dispensary at our St. Petersburg location. 

Q. Okay.  And that's also a location that you asked 

for in Exhibit 4? 

A. Yes.  

Q. Could you turn to Exhibit 5, which is 

confidential?  
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A. Um-hm.  

Q. Can you identify that exhibit? 

A. Yes.  

Q. What is it? 

A. So this is another request sent to the Department 

for additional dispensaries. 

Q. Okay.  Can you count the number of dispensaries 

that we are requesting -- that Trulieve is requesting in 

that application amendment? 

A. Two of them are open, so I would say 16.

THE COURT:  I'm sorry, what did you say?  

THE WITNESS:  What was the question again?  

BY MR. MILLER:  

Q. I was asking can you count the number of locations 

that are applied for in this application amendment? 

A. So there is a total of 18 on the paper.  

Q. Okay.  And in that -- is page 2 of 2 an excerpt 

from your application amendment? 

A. Yes.  

Q. Okay.  If you will turn to page 1 of 2, do you see 

the date when this was requested? 

A. Yes. 

Q. What is it? 

A. March 28, 2018. 

Q. I think what you are looking at is a cover -- 
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A. I'm sorry.  April 18, 2017.  

Q. April 18th.  Do you see the request from Trulieve 

from Ms. Rivers to Mr. Bax? 

A. Yes.  

Q. And that's April 18, 2017? 

A. That is correct.  

Q. Okay.  Could you turn to Exhibit 5A, which is not 

confidential.  

A. Okay. 

Q. Can you identify that? 

A. Yes.  

Q. What is it? 

A. This is a letter from the Department notifying 

Trulieve of its authorization for two locations, Lady Lake 

and for our Edgewater location. 

THE COURT:  What was the other one besides Lady 

Lake?  

THE WITNESS:  Edgewater. 

THE COURT:  Thank you.  

BY MR. MILLER:  

Q. Were these two locations that you requested in 

Exhibit 5? 

A. Yes.  

Q. Can you turn to Exhibit 5B? 

A. Um-hm.  
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Q. Tell us what that is.  I ask you, do you recognize 

it? 

A. Yes. 

Q. Can you tell us what it is? 

A. This is a letter from the State notifying us of 

our authorization to start dispensing in Jacksonville. 

Q. Was that one of the locations requested in 

Exhibit 5? 

A. Yes.  

Q. Exhibit 5C.  Do you recognize that? 

A. I do.  

Q. What is it? 

A. This is a letter notifying us that we may begin 

dispensing at our Bradenton facility.  

Q. And that -- is that one of the locations requested 

in Exhibit 5? 

A. Yes.  

Q. Exhibit 5D, do you recognize that? 

A. I do.  

Q. What is it? 

A. This is a letter notifying us of our authorization 

to start dispensing in Gainesville. 

Q. Is that one of the locations requested in 

Exhibit 5? 

A. Yes.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10:01:27

10:01:33

10:01:42

10:01:49

10:02:01

ACCURATE STENOTYPE REPORTERS, INC.

48

Q. Exhibit 5E, do you recognize that? 

A. I do.  

Q. What is it? 

A. This is an authorization to start dispensing in 

North Fort Myers. 

Q. Is that one of the locations requested in 

Exhibit 5? 

A. Yes.  

Q. Exhibit 5F, do you recognize that? 

A. I do.  

Q. What is it? 

A. Notification to begin dispensing in our Orlando 

facility. 

Q. Is that one of the locations requested in 

Exhibit 5? 

A. Yes.  

Q. Exhibit 5G, do you recognize that? 

A. I do.  

Q. What is it? 

A. This is notification to begin dispensing in our 

Vero Beach location. 

Q. Okay.  Is that one of the locations in Exhibit 5? 

A. Yes. 

THE COURT:  Which beach was that?  

THE WITNESS:  Vero Beach. 
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THE COURT:  Thank you.  

BY MR. MILLER:  

Q. Could you turn to 6, please, which is 

confidential? 

A. Yes.  

Q. Do you recognize that? 

A. I do.  

Q. Can you tell us what it is? 

A. This is asking for amendments -- for additional 

locations. 

Q. Is there more there?  And let me direct your 

attention to page 1 of 2, the third line below Director 

Bax.  Can you read that to us? 

A. Yes.  This amendment simply updates the previously 

submitted amendment with the updated fully executed leases 

and zoning information where applicable.  

Q. Where what? 

A. Where applicable.  

Q. Okay.  And can you turn to page 2 of 2 and let me 

ask you if you recognize that? 

A. I do.  

Q. What is it? 

A. So this is the dispensary application amendment 

narrative.  

Q. Okay.  Does it contain the same initial sentences 
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as the one you read previously? 

A. Yes. 

Q. What is the date on this request for updating of 

previously submitted amendment? 

A. June 6, 2017.  

Q. Can you turn to Exhibit 7?  Can you -- do you 

recognize that? 

A. Yes.  

Q. What is it? 

A. This is a letter requesting status of Trulieve as 

an MMTC.  

Q. What's the date on that? 

A. This date is June 29, 2017.  

Q. Let me ask you to turn to Exhibit 8.  Do you 

recognize that? 

A. Yes, I do.  

Q. What is it? 

A. This is a letter from the State confirming our 

status, Trulieve's status, as an MMTC.  

Q. Okay.  

MR. MILLER:  I don't have any more questions for 

Mr. Pernell, but I would move all of these exhibits 

into evidence.  

THE COURT:  Response?  Any objection?  

MR. LOMBARD:  Can I cross the witness on the 
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authenticity of these documents?  

THE COURT:  Of course.  

MR. LOMBARD:  Thank you.  

CROSS-EXAMINATION 

BY MR. LOMBARD:  

Q. Good morning.  

A. Good morning. 

Q. We met earlier.  I'm Ed Lombard with the 

Department of Health.  Can you turn back to Exhibit 1 

that's in the notebook in front of you? 

THE COURT:  Mr. Atkins, do you still have line of 

site to the witness?  

MR. ATKINS:  I'm good, Your Honor.  Thank you for 

asking. 

THE COURT:  And I'm going to assume, Mr. Miller, 

that you can see the witness with no trouble?  

MR. MILLER:  I am good, Your Honor, thank you.  

MR. LOMBARD:  If it's fine with you, I'm happy to 

do it from there. 

THE COURT:  I have learned to make sure that 

people can see the witness and that way things go more 

smoothly. 

MR. LOMBARD:  If at some point you would like me 

to move back, I'm happy to do so.
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BY MR. LOMBARD:

Q. Do you have Exhibit 1 before you? 

A. I do, yes. 

Q. I think you testified in response to Mr. Miller's 

questions that all these exhibits were made and kept by 

Trulieve; is that correct? 

A. Yes.  

Q. Exhibit 1, that wasn't actually made by Trulieve, 

right?  That is a Department of Health form, correct? 

A. It is a form that we filled out and signed.  

Q. Okay.  What part of this is filled out by you, 

because it looks like the form -- 

A. This is an excerpt of the form. 

Q. It is not the entire form, correct? 

A. Correct.  

Q. Where did you get this document? 

A. This was published on the Department of Health's 

website. 

Q. My question is did you personally collect what is 

Exhibit 1 and gather it for purposes of presenting to the 

Court? 

A. These two pages?  

Q. Yes, sir. 

A. No. 

Q. Now, would you agree with me that the application 
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form from the Department has many other pages? 

A. Yes.  

Q. Okay.  And you would agree with me that it even 

has a rule provision that talks about how and what is to be 

in addition to the form? 

A. If you know. 

MR. MILLER:  We are going outside the scope of 

direct here, Your Honor. 

THE COURT:  Overruled.  

You may answer.  

A. Can you repeat the question?  

Q. Probably not.  I will do my best.  

Do you agree with me that there are other pages 

that are not part of the form that go with the form in 

order for an applicant to understand what they conclude? 

A. Yes.  

Q. And those aren't here? 

A. Correct.  

Q. Now, turn to Exhibit 2 for me.  

A. Um-hm. 

Q. Do you have it? 

A. Yes.  

Q. Okay.  And these I think you testified are 

excerpts from the Hackney -- I'm sorry, Trulieve 

application that was submitted in July of 2015? 
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A. Correct.  

Q. And the first is I see a page that says Binder 1 

Application Form.  Do you see that? 

A. Yes, on the first page. 

Q. And then there is one page behind it; is that 

right? 

A. Correct.  

Q. Okay.  You would agree with me that your Binder 1 

contained a lot more than one page? 

A. Yes. 

Q. Did you personally gather these two pages from 

Binder 1 for purposes of submitting it to the Court? 

A. I did not.  

Q. Now, the next page says Binder 3.  Are you with 

me? 

A. Yes.  

Q. Binder 3 behind it has more than one page.  Let's 

see, one, two -- how many do you have in your version? 

A. Including the cover page?  

Q. Yes, sir.  

A. Six. 

Q. You would agree with me that the Binder 3 titled 

"Dispensing Medical Director and Financials" is much larger 

than six pages? 

A. Yes.  
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Q. Would you agree with me that the dispensing plans 

that were submitted and the dispensing representations made 

by your company to the Department are included in the 

entirety of that binder, correct? 

A. Yes.  

Q. And did you personally gather these pages that are 

in front of you in Exhibit 2 that you just looked at from 

Binder 3? 

A. No.  

Q. Who maintains Binder 3 at the company? 

A. I do.  

Q. Now turn for me to Exhibit 4.  Let me know when 

you are there.  

A. I am.  

Q. Great.  This is an email from Ms. Rivers.  Is 

Ms. Rivers the person responsible at the company for 

communicating with the Department relating to dispensaries 

and any amendments to the original application? 

A. Yes.  

Q. And do you know sitting here today whether her 

email reflected in Exhibit 4 contains more than the one 

page that is behind it in the exhibit notebook? 

A. Yes.  

Q. Okay.  How many pages? 

A. In the narrative?  One. 
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Q. My question is as part of the package that is part 

of this email that she is submitting to the Department, was 

it just this one page, or was it a larger set of documents? 

A. I don't have that information -- 

Q. Okay.  

A. -- at this moment.  

Q. So when this document says, "Please find attached 

an amendment to our application," you don't know how many 

pages she included in the original email, correct, as part 

of that amendment? 

A. At this moment in time, no.  

Q. So it could be that it was one page or it could be 

a hundred pages?  As you sit here today, and this isn't a 

criticism of you, as you sit here today, you don't know 

whether this is complete or incomplete as you sit here 

today? 

A. As I sit here today, there are two attachments.  I 

do not know the number of pages.  

Q. Let me make my question more pointed.  In terms of 

the original email submitted, as you sit here today, you 

don't know how many pages were included in that original 

email, correct? 

A. As I sit here today, correct.  

Q. Turn to Exhibit 5 for me, please.  

A. Okay.  
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Q. Are you there? 

A. Yes.  

Q. Okay.  This also is an email from Ms. Rivers to 

Mr. Bax.  Do you see that? 

A. I do.  

Q. And it also includes two items, Dispensary 

Amendment and Redacted Dispensary Amendment.  Do you see 

that? 

A. Yes. 

Q. Behind it we only have one page in this particular 

exhibit and notebook.  Do you know whether the original 

email as submitted to the Department contains one page or 

more than one page? 

A. I do not know that information right now. 

Q. Did you gather Exhibit 5 for purposes of 

submitting it to the Court today? 

A. No, I did not.  

Q. Turn to Exhibit 6 for me.  

A. Okay.  

Q. And this, again, is another email from Ms. Rivers 

to the Department, correct? 

A. That is correct.  

Q. And in my copy, hopefully the same with yours, 

there is one page behind it, correct? 

A. Yes. 
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Q. Do you know whether in the original email 

submitted by Ms. Rivers to the Department there was more 

than one page? 

A. I do not.  

Q. Did you gather this Exhibit 6 for purposes of 

submitting to the Court today? 

A. No.  

MR. LOMBARD:  That's all I have.  When you like, 

I'm willing to stipulate on some of them that I did 

not ask about in terms of the admission that you asked 

about earlier when he offered the evidence. 

THE COURT:  Tell me, is there any objection to 

Exhibits 1 through 8 being received in evidence?  

MR. LOMBARD:  I can tell you the ones I don't 

object to.  I don't object to 3A, B, and C, 4A, B, and 

C. 

THE COURT:  Hold on.  Any others?  

MR. LOMBARD:  We have no objection to 5A through 

G, I believe it was.  

THE COURT:  Any others?  

MR. LOMBARD:  Number 8 is fine and number 7 is 

fine as well.  

MR. MILLER:  Your Honor, may I have a short 

redirect with the witness?  

THE COURT:  One thing at a time.  Right now I'm 
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going to admit without objection Exhibits 3A, B, and 

C, 4A, B, and C, 5A through G, 7 and 8.  

(Plaintiff's Exhibits 3A, 3B, 3C, 4A, 4B, 4C, 5A, 5B, 5C, 

5D, 5E, 5F, 5G, 7 and 8 admitted into evidence) 

THE COURT:  According to my taking notes of what 

Mr. Lombard said, he has no objection to those.  

Did I make that right, Mr. Lombard?  

MR. LOMBARD:  You did. 

THE COURT:  So let's take them one at a time.  

What is the objection to number 1?  

MR. LOMBARD:  Number 1 is an incomplete document.  

He didn't gather them himself, he doesn't know what 

other documents are included in it.  To streamline it, 

I think that's the problem with all of the other ones 

that I have objection to. 

THE COURT:  As you indicated earlier, there is no 

objection to authenticity, just completeness?  

MR. LOMBARD:  As it relates to number 1, correct.  

I agree that those are certain pages out of an 

original application, but it is not the complete 

application form.  

I can take the others when you are ready one by 

one.  

THE COURT:  The objection to Exhibit 1 based on 

lack of completeness is overruled.  Exhibit 1 is in 
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evidence without prejudice to the Defendant offering 

the rest of Exhibit 1 consistent with the rule of 

completeness.  

(Plaintiff's Exhibit 1 admitted into evidence) 

MR. LOMBARD:  Okay.  May I proceed to number 2?  

THE COURT:  You may.  

MR. LOMBARD:  Number 2 has the same issue, and he 

couldn't even tell us how many more pages there were.  

He knows there are more, but he doesn't know how many 

more.  That is not a complete copy of their 

application.  Importantly, since we are here about 

dispensaries, it does not contain a complete copy, as 

he testified to the complete dispensery plan. 

THE COURT:  Again, there is no challenge to the 

authenticity of the page that is in the notebook for 

Exhibit 2?  

MR. LOMBARD:  I do not challenge that those are 

excerpts from those documents, yes.  

THE COURT:  Okay.  The objection of lack of 

completeness is overruled without prejudice to the 

Department offering into evidence the rest of 

Exhibit 2.  

(Plaintiff's Exhibit 2 admitted into evidence) 

THE COURT:  We took care of 3, 4, and 5.  Let's go 

to 6. 
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MR. LOMBARD:  We did not take care of 4. 

THE COURT:  We had 4A, B, and C.  

MR. LOMBARD:  There was.  There is a 4 as a 

standalone. 

THE COURT:  Four by itself.  

MR. LOMBARD:  So 4 by itself he is not the author 

of that email, he doesn't know what the contents of 

that email were, he doesn't know, quite frankly, what 

all was included in that email, so I'm not stipulating 

to the authenticity of that document.  It's an email 

from his company, and he even testified he doesn't 

know whether that's the only page or whether there 

were many more pages.  It's their burden to establish 

that, not ours.  I can't stipulate to that document at 

all.  

THE COURT:  So that one is objected to on 

authenticity grounds as well as completeness.

Let's go ahead and get the rest of your 

objections. 

MR. LOMBARD:  Yes, ma'am. 

THE COURT:  That should take us to 6. 

MR. LOMBARD:  Well, they had a 5 that was a 

standalone.  So I stipulated on 5A through G, and 

backtracking, there was a standalone 5 as I recall.  

It's the same as Exhibit 4, an email from Ms. Rivers 
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to the Department, and the same objection because he 

gave the same answers with respect to that exhibit.  

THE COURT:  That should take us to 6. 

MR. LOMBARD:  It's the same objections as 4 and 5.  

Again, this is an email from Ms. Rivers with an 

attachment, and he gave the exact same testimony for 

all three of these exhibits relating to whether he 

knew what was in there or not, so we don't stipulate 

to those at all on authenticity.  And who knows if 

they are complete because he doesn't know either.  

THE COURT:  Okay.  Those are the only three 

exhibit objections that remain pending. 

MR. LOMBARD:  Seven and 8 I did not object. 

THE COURT:  Do you want to further direct to lay a 

foundation as to 4 and 5 by themselves, and 6?  

MR. MILLER:  That's right.  

REDIRECT EXAMINATION 

BY MR. MILLER:  

Q. Mr. Pernell, looking at Exhibits 4, 5, and 6, can 

you tell us what types of additional information Trulieve 

sent with its application for an amendment to approve a 

dispensery location? 

A. Amendments typically -- so amendments typically 

state the address, zoning rules, building layout, security, 

things of that nature.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10:18:43

10:18:59

10:19:12

10:19:28

10:19:35

ACCURATE STENOTYPE REPORTERS, INC.

63

Q. Okay.  Would those types of -- that type of 

information be included as additional pages in the 

application for amendment for dispensery locations? 

A. They are amendments to the application, yes.  

MR. MILLER:  Thank you.  That's all I have.  

THE COURT:  Is there any objection to the Court 

asking a question?  In the rules I use in a bench 

trial, if there is an objection to the question as I 

phrase it or ask it, just state the objection, and the 

question will be deemed withdrawn.  

If there is no objection and I get an answer, of 

course, counsel have the right to inquire further if 

there is a desire on your part to do that.  

Is there any objection to that procedure?  

MR. MILLER:  No, Your Honor. 

MR. LOMBARD:  No.  

THE COURT:  Do you recognize Exhibit 4, the first 

part, of 5 the first part, and 6 as records of 

Trulieve of which you are records custodian as you sit 

here today?  

THE WITNESS:  Yes.  

THE COURT:  And those are records you are to 

maintain as part of your job?  

THE WITNESS:  Yes. 

THE COURT:  So even if you don't know how many 
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other pages there were, as I understand your 

testimony, you are comfortable saying for sure that 

Exhibits 4, 5, and 6 are Trulieve documents?  

THE WITNESS:  Yes, Your Honor. 

THE COURT:  Thank you.  

Any follow-up, Mr. Miller?  

MR. MILLER:  No, Your Honor. 

THE COURT:  Mr. Lombard?  

MR. LOMBARD:  Yes, ma'am.

RECROSS-EXAMINATION

BY MR. LOMBARD:  

Q. Were you copied on those emails? 

A. I was not. 

Q. Did you compose those emails? 

A. I did not. 

Q. Do you actually keep those emails in your Outlook 

or whatever other recordkeeping you have for emails? 

A. On our exchange server, yes. 

Q. No, do you keep it on your computer? 

A. I'm the administrator of those databases. 

Q. I understand that you are the administrator of the 

database.  My question is, is it your job as the CIO to 

specifically catalog and maintain those? 

A. The documents that are in the email, yes.  

Q. So if it's your job to maintain it, how is it that 
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you can't tell us what's included in the documentation of 

that email? 

A. I can tell you that I have access to these records 

and that I am the custodian of them.  I don't know the 

exact page numbers of how many are in there at this moment.  

Q. Okay.  

A. I don't memorize it. 

Q. Let me see if I understand this.  

A. Yeah. 

Q. You believe that that email is contained within 

your records, but you can't tell us what the sum total is 

of that record? 

A. As I sit here today, no.  Do I have access to the 

information?  Yes. 

Q. No one is questioning that.  The question isn't 

another day.  Today is the day.  

A. Yes. 

Q. Can you tell me exactly what that document is and 

contains? 

A. Are you speaking about the email or the 

attachments?  

Q. The attachments.  

A. The attachments are the amendments to our 

application for additional dispensing. 

Q. As you testified earlier, you don't know what's in 
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there?  You don't know if it's one page or a hundred pages? 

A. I do not have the page numbers memorized, correct. 

Q. You specifically don't know what is in there as 

you sit here today, that's my question, in the attachment? 

MR. MILLER:  Excuse me.  Are you asking -- for 

clarification, are you asking about what was the 

contents that were attached, or are you talking about 

the number of pages?  

MR. LOMBARD:  Is that an objection?  I can 

rephrase. 

MR. MILLER:  Object to the lack of clarity in the 

question.  

MR. LOMBARD:  I will rephrase it, Judge, if it 

helps you and Mr. Miller. 

THE COURT:  Quite frankly, I don't know why this 

hasn't already been stipulated to with respect to 

admissibility of documents in a bench trial.  

If you want to amend your question so Mr. Miller 

can have clarity and understanding whether you are 

talking about what was on however many pages and 

accompanied a particular email, you may rephrase or 

not.  Your choice.  

MR. LOMBARD:  I will rephrase.

BY MR. LOMBARD:

Q. Let's break it down and we will end this quickly 
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here.  You agree with me that in Exhibit 4 there is an 

attachment to the email, correct? 

A. Yes.  

Q. As you sit here today, you don't know precisely 

what the contents are of all the pages that are included in 

that attachment, correct?  The specific contents? 

A. The specific contents?  No, I do not have that 

memorized.

Q. That would be true of Exhibit 5 as well, correct? 

A. Yes.  

Q. And that would be true of Exhibit 6 as well, 

correct? 

A. Yes.  

MR. LOMBARD:  Thank you.  

MR. MILLER:  No further questions, Your Honor. 

THE COURT:  The objections are overruled as to 

authenticity and as to lack of completeness, the same 

ruling as was made earlier.  The exhibits are admitted 

without prejudice to the Defendant putting in the full 

packets, if that's what the Defendant wants to do.  

(Plaintiff's Exhibits 4, 5, and 6 admitted into evidence) 

THE COURT:  Any further questions from you, 

Mr. Lombard, for Mr. Pernell?  

MR. LOMBARD:  No, ma'am.  

THE COURT:  And may Mr. Pernell be excused?  
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MR. MILLER:  Yes, Your Honor. 

THE COURT:  May he, since nobody plans to recall 

him, stay in the courtroom if he wishes?  

MR. MILLER:  If he wishes, that would be fine with 

me. 

MR. LOMBARD:  None if he is not being recalled, 

yes, ma'am. 

THE COURT:  Okay.  Thanks, Mr. Pernell.  You may 

step down.  

(Witness excused.) 

THE COURT:  Madam Clerk, does he have the notebook 

that belongs to you, or do you have your own?  

THE COURTROOM CLERK:  We have our own. 

THE COURT:  You may give the notebook back to 

Attorney Miller.  

Call your next witness. 

MR. MILLER:  I call Mr. Atkins.  

THE COURT:  Okay.  

BENJAMIN ATKINS,

Having been duly sworn, was examined and testified as 

follows:  

DIRECT EXAMINATION

BY MR. MILLER:  

Q. Mr. Atkins, where do you work? 

A. I work with Trulieve. 
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Q. What is your position? 

THE COURT:  Hold on.  Do you want to state your 

full name for the record?  

THE WITNESS:  Yes, ma'am.  Benjamin Atkins.  

THE COURT:  Thank you.  

Excuse the interruption. 

BY MR. MILLER:  

Q. When did you first start working for Trulieve? 

A. I first started doing some work with them in -- on 

or about the beginning of 2017.  Officially around May of 

2017.  

Q. Would it be 2017 or 2016? 

A. 2016, I apologize.  

Q. What was your job position when you first started? 

A. Dispensary management.  

Q. Okay.  What sort of work did you do? 

A. Basically work on locating places to open 

dispensaries, opening dispensaries, building them, 

construction, all the different aspects of it, and 

day-to-day operations with them.  

Q. Are you still working as a dispensery manager? 

A. As of now I do some stuff with that.  I was doing 

interim CFO work. 

Q. Is that chief financial officer? 

A. Correct.  
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Q. Okay.  Can you give us your educational 

background? 

A. Sure.  I have an undergraduate degree from 

University of South Florida in gerontology, a master's in 

gerontology, and MBA.  

Q. Okay.  And can you give us your work history 

generally since you graduated from college? 

A. The majority of my work history has been in the 

field of senior housing and long-term care. 

Q. Can you tell us what you did there? 

A. I currently own and operate approximately 

35 senior housing facilities throughout the United States.  

Q. Did you have any prior involvement in the medical 

marijuana industry before working for Trulieve? 

A. Yes.  Owner and partner in several dispensaries in 

and growing facilities in California. 

Q. Okay.  When did you transition from the dispensery 

manager position to dispensery management plus interim CFO 

at Trulieve? 

A. I want to say it was early 2018 approximately.  

Q. Does Trulieve -- strike that.  

How many different kinds of medical marijuana 

product does Trulieve offer for sale? 

A. We have well over 80 SKUs.  A SKU would be a 

nickname for an individual product.  
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Q. Are there categories of these products? 

A. Yes.  

Q. What categories do you sell? 

A. So the categories can be broken down by looking at 

the type of methodology in taking those products.  So we 

have products that are taken orally, products that are 

taken sublingual, products that are taken via inhalation, 

products that are applied such as topicals, all different 

products like that.  Within each of those categories are 

subproducts that may exist depending on the canabanoids in 

the product which those products are CBD or a high THC, so 

forth and so on.  

THE COURT:  Just to make sure, spell the words SKU 

for me as it's used in the industry. 

THE WITNESS:  S-K-U, ma'am.  

THE COURT:  Okay.  And that stands for something.  

It's like an acronym?  

THE WITNESS:  Yes, it is an acronym. 

THE COURT:  And what does it stand for?  

THE WITNESS:  I actually could not tell you what 

SKU stands for, Your Honor.  

MR. MILLER:  Mr. Pernell may be able to help if 

you are willing to hear him say it.  

THE COURT:  I could use some information.  Is 

there any objection from Mr. Lombard?  
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MR. LOMBARD:  It's not relevant, so if you would 

like to hear it, so be it. 

MR. MILLER:  Go ahead.  

MR. PERNELL:  It's a stock equivalent unit. 

THE COURT:  It's a what?  

MR. PERNELL:  Stock equivalent unit.  

THE COURT:  Stock equivalent unit?  I thought you 

said SKU.

MR. PERNELL:  They say SKU for short. 

MR. MILLER:  It's not a perfect acronym, Your 

Honor.  

THE COURT:  Clearly.  

THE WITNESS:  I apologize. 

THE COURT:  No apology needed.

BY MR. MILLER:

Q. I think you referenced oral, sublingual, 

inhalation, topical.  Is there a fifth way for 

administration?  

A. There is.  It's rectal. 

Q. When you get a physician's order or 

recommendation, does that normally tell you what product to 

sell to the patient? 

A. It does not.  A physician's recommendation 

registry will tell you the method of delivery the physician 

is allowing for, but within that method of delivery there 
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are multiple choices at Trulieve, and the physician does 

designate a specific product or SKU. 

Q. What information is normally in the physician 

recommendation? 

A. In the physician recommendation it is how many 

milligrams the patient is allowed to take in a given period 

of time, how many they are allowed to purchase, I should 

say during that order cycle or during that recommendation 

cycle essentially.  

Q. Is there a maximum number of days in a 

recommendation cycle? 

A. Yes, sir.  

Q. And how is that -- where is that maximum found? 

A. In the registry.  It depends on the date the 

physician first sees the patient and gives the 

recommendation, and it's approximately 70 days.  And you 

are allowed to have three of those 70-day cycles consisting 

of a total of 210 days before the physician has to see the 

patient again.  

Q. Okay.  Does the physician recommendation tell you 

whether the patient is allowed to use low-THC cannabis or 

full-strength cannabis? 

A. Yes, it does.

Q. Does the physician recommendation often include 

more than one delivery method? 
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A. Yes, it does.  

Q. Is this common? 

A. Yes.  

Q. Do patients who come to Trulieve typically ask for 

advice on which product to select? 

A. They most certainly do.  

Q. How common is that? 

A. I don't know of a time that patients upon coming 

to the dispensary don't have some sort of question about 

the products or about how to use them or some sort of a 

question.  Even on the revisits there seems to be a 

question.  The average length of time for a purchase tends 

to be around 20 minutes at the dispensary location.  

Q. Well, you have answered a little bit more than 

what my question asked, but let me continue with that line.  

What percentage of patients come to the dispensary 

for purchases as opposed to purchasing through a delivery 

vehicle? 

A. Approximately 87 percent of our purchasers are 

made at the dispensary location.  

Q. Now, does that include both first-time and refill 

sales? 

A. That includes all sales, both first-time and 

refill.  

Q. So how common is it?  What percentage of patients 
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who come to the dispensary ask for advice on which product 

to select or how to use products? 

A. It's extremely common.  

Q. I mean, would you have a percentage estimate? 

A. I would have to say above 90 percent.  

Q. Can you sell Trulieve products in the dispensary 

of another competing MMTC? 

A. The law does not allow that.  

Q. How much time do dispensary personnel spend on 

average with a patient who is seeking to purchase products? 

A. It averages approximately 20 minutes.  

Q. Okay.  And what sort of things do patients ask 

about when they come to purchase products? 

A. There is a long list.  I will try to begin 

covering all of it now, but essentially patients first come 

in, and just at the reception desk alone they begin their 

education, have lots of questions about the process.  You 

know, such as what's going to happen next?  Do I actually 

leave with product?  That type of thing.  

Once their proof of ID and proof they are in the 

registry and they enter the dispensing area, back there 

essentially a lot of them don't even understand their order 

that they receive from the physician.  So it starts with 

education about that order and about what products they are 

allowed to obtain.  Once it narrows it down to the 
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products, as you had asked earlier about method of 

delivery -- if I may, if Your Honor approves, I can give an 

example.  I don't know if that's easier for this. 

Q. I think an example might be helpful.  

A. I'm trying to make this as short and simple as 

possible.  

So let's say a patient has an order for inhalation 

and oral.  At that point and high THC and low THC, meaning 

a CBD product and a product that's euphoric with high THC.  

They then may now not -- because it's only oral and 

inhalation, they may only now have 40 or 50 SKUs available 

to them but still a tremendous number of products.  

At that point education begins on the products.  

So, for example, our average age of patients is 50.  That 

doesn't mean everyone is 50.  It means plenty of them are 

80, 90s, 70s, and most of them are disabled.  At that 

point, you know, if they are choosing oral, and they look 

at the capsules, they may want to see the size of a capsule 

to see if they can swallow it.  Patients who have recently 

had a stroke or so forth, they have trouble with that, so 

they talk about that.  

They may find out for oral there is also a 

description method where it's a liquid.  They want to know 

the thickness of that liquid or talk about that.  

If it's inhalation, that opens up a whole other 
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category of questions because there are so many ratios of 

the products, and our patient consultant can advise them 

and give them information about what those cannabinoids do 

in each those different products, and they try to narrow it 

down to what the patient feels will give them the most 

relief or help them the most within the range of what they 

are allowed.  

Then there comes to the devices.  Many, many 

people -- this was something that was a learning experience 

for me that was fascinating.  You would not believe the 

number of people that actually don't understand how to 

inhale.  Many of these folks are in a Baby Boomer or older 

generation and have never inhaled something.  So we have a 

private patient consult room where they can go back to, and 

not with the actual product itself, but with an empty 

product, so to say, they are able to try to train the 

patient on how to perform inhalation using the devices.  

Often there are buttons that you have to click 

five times to turn on or five times to turn off.  All this 

stuff may sound simple here today, but when you are an 

elderly person, you are suffering from an oncology problem 

and other type stuff, it can be very overwhelming.  So in a 

private setting being able to do that allows for their 

privacy and allows a nondistracting place to learn about 

this.  
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Q. Do your dispensary consultants talk to patients 

about how fast acting the different delivery methods are? 

A. That's an excellent point.  If you take something 

orally, it may take longer to have an impact, which many 

people don't understand, versus inhalation may be more 

immediate.  So there is just a long list of items such as 

that to talk about.  

Q. Do your delivery consultants talk about your -- 

your dispensary consultants talk about tolerance to the 

drug? 

A. They do.  Tolerance is something that involves -- 

it's almost like an up-and-down curve.  A new patient may 

actually have a high tolerance and over a while may drop to 

low tolerance, but then over a longer period of time may 

gain more tolerance.  So it's a very complicated thing 

that's discussed whether the person has had previous 

experience with cannabis and so forth.  

Q. I am going to ask you about the advantages and 

dispensary advantages relative of dispensary sales versus 

sales by delivery vehicle.  

A. Yes, sir.  

Q. Okay?  Which is more costly, a delivery vehicle or 

sales at a dispensary? 

A. Definitely a delivery is more costly than 

purchasing at the dispensary. 
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Q. Do you have a delivery fee that you charge? 

A. Yes.  

Q. How much is that? 

A. $25.  

Q. Okay.  And that's -- you said the maximum supply 

is for 70 days before you have to do a refill? 

A. Correct.  

Q. Okay.  What about information?  Is the 

face-to-face encounter with a dispensary consultant 

superior for the patient than either some kind of phone 

call or a delivery truck encounter? 

A. Oh, my gosh, yes.  Having witnessed both of these, 

a delivery doesn't really afford any level of privacy.  A 

lot of people would like to envision somebody receiving a 

delivery on a 6-acre ranch.  That's not reality.  Reality 

is you are showing up to maybe an apartment complex with 

neighbors sitting out on the porch, the person receiving 

their delivery three feet away from them.  There can be a 

lack of privacy.  The patient is not going to want to go 

into discussing things although the person is there.  It's 

not a comfortable setting.  

Also, this is Florida.  More often than not it's 

rainy, it's hot, it's humid.  These are typically disabled 

people who aren't even comfortable standing at the doorway.  

So it does not -- I would use another analogy and say if 
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you are trying to educate a child and you are saying is a 

classroom a good setting, how about standing at a doorway 

because you teach physics in a doorway.  It's not optimal. 

Q. Can the delivery truck personnel go inside the 

house or the apartment? 

A. Absolutely not.  

Q. Why is that? 

A. That's a huge safety concern that, you know, you 

don't want the person going out of the sight.  You want the 

person being in sight, the vehicle driver who remains in 

the vehicle to be able to watch the transaction.  

I should explain probably there is one person that 

stays in the vehicle and one approaches the door, but they 

are not to enter the dwelling.  

Q. Let me ask you about the qualifications of 

dispensary personnel versus truck person.  Is there a 

difference? 

A. So I would say the biggest difference is that 

dispensary personnel have the opportunity to interact and 

to learn from so many different patients over such a 

greater time that they become more expert because patients 

are more at ease and talk more, and there is a back and 

forth that's at a greater length.  Where newer personnel, 

it starts kind of -- there is a hierarchy of where anybody 

in life wants to move.  If you use -- you can certainly use 
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Federal Express as an example.  You are going to start, you 

know, as a driver hoping to one day be the CEO of FedEx.  

Through that there is different lengths you go through.  

In our industry you start off driving not going up 

to a door.  And then you promote to now being the person 

that goes up to the door.  Then you promote to being the 

person that works in the dispensary.  Now that person works 

in the dispensary promotes to being a product coordinator 

and so forth and so on.  

So there is definitely a different level of 

experience that somebody -- a patient consultant has in 

dealing with other patients.  I believe very firmly that 

those that have greater experience of interacting with more 

patients and talking to more patients about issues they 

have had and about, you know, demonstrating a vape pen, you 

are going to have the opportunity to do that more in a 

dispensary, as I stated, because most people don't want 

that education at their doorway.  

Q. Let me ask you this:  Do you put your most 

experienced personnel in the dispensaries as opposed to in 

the trucks where they can serve -- put them in the 

dispensaries where they can serve more patients as opposed 

to in the delivery trucks? 

A. I definitely think it's a fair statement to make 

that people with the most experience wind up working in the 
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dispensary.  

Q. If you took a dispensary consultant and asked them 

to work in a delivery vehicle, what do you think would 

happen? 

A. They would most likely resign.  

Q. Is it because they can get a dispensary job with 

one of your competitors? 

A. Most likely.  

Q. What about exchanges, if the patient needs to 

exchange a product, is it that convenient to do with a 

delivery vehicle? 

A. It becomes very inconvenient to do it that way 

because although you can certainly go and pick up the item, 

you can't bring 80 SKUs with you.  If they want something, 

they have preasked for it, and it's being brought to them.  

They can't really -- so a lot of times if somebody goes 

through that situation, they may exchange for something and 

say that's not what they wanted either.  It really prevents 

patient access.  

Perfect patient access is to be able to walk into 

a dispensary and being able to have the choice of all the 

products and making an exchange for the right product right 

there and have a conversation about it with the selection 

in front of you. 

Q. Are you saying it's not convenient or practical to 
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make exchanges using delivery vehicles? 

A. Correct.  

Q. I think you may have alluded to this, but is there 

a comfort factor for the patient to go to a dispensary 

versus having home delivery? 

A. One hundred percent.  It's more comfortable in a 

dispensary setting. 

Q. Why is that? 

A. Well, there is a greater number of people there to 

help the person.  I mean, we haven't even touched upon 

language barriers and so forth often in the dispensary 

because you have 10 or 12 workers out there.  Many of them 

speak multiple languages.  You also have people becoming 

accustomed to people from multiple visits and seeing them 

often.  

There is air conditioning, there is a private 

setting for their privacy, and you have the demonstration 

of all the products right there that they can look at and 

ask questions about where counter to that with a home 

delivery, you certainly don't have all of the products 

right there that they can choose from, they can't make 

purchases on the fly.  It's not like an ice cream truck.  

You are prepackaging the product and sealing it that they 

have selected ahead of time.  

Q. I think you alluded to patient privacy in the 
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dispensary, which is not present at the delivery vehicle.  

Does that affect patient safety? 

A. It does in the sense that I believe patient safety 

is a very broad term.  Again, to use an analogy, in Perry, 

Florida, if somebody requests a delivery, or St. Lucie, if 

you wanted to use whatever town somebody is familiar with, 

Port St. Lucie, if you want to have a delivery made there, 

let's say you have a 13-year-old child and you are battling 

an oncology problem, maybe that parent hasn't even 

explained to the child that they are fighting this oncology 

problem because they are not sure how the child will take 

it.  

Now you have somebody ring the doorbell wearing a 

Trulieve shirt, and if you are trying to do education and 

your child is sitting there, you certainly could tell your 

child to go to their room, but now maybe your child knows 

the parent has marijuana.  

You know, it certainly is not the same as the 

person being able to go at the time that's best to them to 

the dispensary to have complete privacy and make their 

purchase in a secure manner.  So from a security 

standpoint, you know, your neighbors know that you made 

this purchase, you know, that type of thing.  

Q. Do delivery vehicles sometimes miss their 

connections with patients? 
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A. Yeah.  Unfortunately, life is life.  Vehicles get 

in accidents, break down, you have very bad rainstorms in 

Florida that can delay it.  You know, they can get lost.  

All different other things.  A lot of times patients are 

given a time window, but life happens, and something more 

important to that patient, especially many of these are 

disabled Veterans, that maybe they forgot they have a 

doctor's appointment and they leave, they are not there 

when the delivery is there.  They have to go back to the 

schedule for a second delivery.  It's not a perfect system. 

Q. Does the delivery vehicle sometimes get the wrong 

address or the wrong product? 

A. It happens.  

Q. Is that a risk to the patient, then, of not 

getting the delivery? 

A. Sure.  I mean, again, when you walk into a 

dispensary and you are touching and feeling your product, 

you are more likely to have everything being perfect. 

Q. Are the delivery vehicles under time pressure to 

make all their deliveries within a certain time? 

A. I missed the word you said at the beginning. 

Q. Are delivery vehicles under time pressure -- 

A. Time pressure?  

Q. -- to make all their deliveries within a certain 

time? 
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A. So they are afforded a list of deliveries to make 

in what we feel is a reasonable amount of time.  Certainly, 

you know, you have got to keep moving from location to 

location to make all of your deliveries. 

Q. Is the delivery vehicle allowed to stay out over 

night? 

A. No, it's not.  It's against rules.  

Q. Okay.  Is the Internet an adequate substitute for  

a face-to-face consultation at a dispensary? 

A. Well, I think the statistics prove it's not, 

because over and over again 87 percent of our customers 

choose, even on refills, to come back to the dispensary.  

They are certainly making that choice because there is 

something valid to the interaction that's occurring when 

they get that product.  

I do not believe the Internet or telephone or 

anything can replace the information and the education that 

the patient receives coming to the location of the 

dispensary. 

Q. Do some patients get information better by being 

told face-to-face as opposed to simply reading 

instructions? 

A. I have seen that firsthand that patients return 

with further questions that have received delivery.  They 

actually show up with their delivery product back at the 
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dispensary asking for more education about it and more 

understanding.  

Q. I am going to turn to the process to get approval 

for a dispensary.  Have you been involved in that process? 

A. I have, yes.  

Q. Can you tell me what types of information Trulieve 

submits to the Department of Health to seek approval to 

open a dispensary? 

A. Yes, sir.  Similar to the Rivers' email, what is 

sent is information such as a map of where the location is 

located, a blurb describing the location and describing 

what the location will be doing, zoning approval for the 

location, three different floor plans consisting of a 

security plan, a fixture and furniture plan, and a site 

plan.  Then in addition to that, there is a layout of 

safety items such as where the nearest fire hydrant is, 

stuff like that, on the site plans.  

Q. What happens after you submit this application to 

the Department?  Is there some process that the Department 

takes to review you? 

A. So after you submit the amendment and after 

construction is done and after staff is hired and the place 

is essentially ready to operate I think is the term they 

use, an appointment is made for an onsite inspection by the 

Department of Health. 
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Q. Okay.  Have you attended those inspections? 

A. I have.  

Q. And if you pass the inspection and your paperwork 

is in order, then you get an approval; is that your 

understanding? 

A. You get a letter, which I believe was also one of 

the exhibits in the book, stating that you now can begin 

dispensing at that location.  

Q. Did you interact with State personnel when you 

discussed dispensary locations? 

A. Can you re-ask that question, please?  

Q. I will ask it a different way.  

Did you have conversations or phone calls with 

State personnel about your plans to expand the number of 

dispensing locations? 

A. Yes.  

Q. Who did you talk with? 

A. Well, there has been various conversations.  One 

conversation, for instance, was at the Tampa inspection.  

Mr. Bax was there present. 

Q. Who is Mr. Bax? 

A. He is the former -- I'm not sure of his exact 

title, but he is the former head of the marijuana program. 

Q. Okay.  Go ahead.  I'm sorry.  

A. Sure.  I'm not sure if commissioner is the correct 
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term or not, but he is the head of that program, or was.  

So at the Tampa, giving as an example, where we 

finished doing the inspection, Mr. Bax wanted to know when 

Pensacola was opening and made a comment like that needs to 

be the next one to open.  There was some discussion about 

it.  I took away from that that there was tremendous 

political pressure or other types of pressures for us to 

get open in the Pensacola area, you know, that type of 

thing.  

Other examples is it's a really great department.  

I can tell you that Mr. Bax, Ms. Coppola are always there 

for us and always helpful.  

For example, a county seminar that Mr. Bax was the 

speaker at, you know, they would often ask are you having 

any problems with any of these counties?  When you get this 

going, basically how can we remove barriers for you to get 

open in these places?  Is there anybody you need us to talk 

to or explain the program?  You know, all different sorts 

of stuff.  

Interaction with police departments.  You name it.  

Whatever it would take to try to knock down barriers and 

get places open. 

Q. Was this the Department offering to help you 

overcome barriers to get your dispensaries open? 

A. To get them open statewide for sure. 
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Q. Did they talk about trying to open statewide? 

A. There was 100 percent a team effort feeling that 

there was a sense of frustration that a lot of the other 

dispensing organizations hadn't done anything, and we were 

opening dispensaries as fast as we could in getting them 

open.  Because anyone who watches the news during those 

times or read the newspapers saw the tremendous amount of 

pressure Mr. Bax was going through for patient access.  

Every time we opened a dispensary, it was relieving that 

access issue on him. 

Q. Did you understand that the Department was 

encouraging you to keep opening dispensaries around the 

state? 

A. One hundred fifty percent.  

Q. Did you also have contact with these advocacy 

groups?  I think you mentioned the advocacy groups.  Did 

you also have contact with groups that were advocating for 

expanded medical marijuana distribution? 

A. Yes.  On everything from -- 

MR. LOMBARD:  If I may, that calls for hearsay.  

It's okay when he asked about Department 

representatives. 

MR. MILLER:  I will withdraw the question.  I'm 

not sure that it's that important.

THE COURT:  Then I guess there is nothing for me 
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to rule on.  

MR. MILLER:  You don't need to rule.  

BY MR. MILLER:  

Q. Did the States's encouragement influence your 

decision to move quickly? 

A. Yes, for sure. 

Q. How quickly did you move? 

A. Well, our feeling was quite simple that if we 

found a location that we were allowed to open, we will move 

on those locations.  And because we had unlimited numbers, 

so it wasn't about -- it wasn't about duplication.  I mean, 

I think a great example is a newspaper article got printed 

at the City of Edgewater. 

MR. LOMBARD:  Objection.  The witness is about to 

publish hearsay.  The question calls for hearsay.  It 

doesn't matter what's published. 

MR. MILLER:  I think he is exceeding the scope of 

my question, so I can ask it again. 

THE COURT:  Or ask the next question.  

BY MR. MILLER:  

Q. My question was how quickly was Trulieve trying to 

move to expand its dispensary locations? 

A. Very quickly.  

Q. As quickly as possible? 

A. As quickly as possible.  
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Q. What was your initial plan regarding dispensary 

locations at the time you submitted the dispensing -- 

excuse me, the dispensing organization application in 2015? 

A. I wasn't there during that time, so I have seen -- 

Q. Based on your understanding.  

A. I had seen a document that was filed back then, 

and that initial plan was not the plan when I came on.  

Q. What was the plan, then, when you came on? 

A. The plan was to open as much as we could in as 

many locations as we could to get patient access to be the 

maximum. 

Q. What happened in the law between the initial 

dispensing application and the time you came on? 

A. So far the biggest thing that happened is they 

allowed high THC and the Right to Try Act, which now 

afforded the product in greater demand and more patient 

access was needed in a wider range.  So we had to meet that 

patient demand with the patient cries for access. 

Q. Did your applications for amendment -- strike 

that.  

Did you help to write the applications for 

amendment to approve new dispensing locations? 

A. At times, yes, I did. 

Q. Did you participate in writing the excerpt that we 

have shown as an exhibit? 
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A. Yes.  

Q. Okay.  Were you intending to communicate to the 

Department that you wanted to move statewide as fast as you 

could? 

A. Oh, absolutely.  

Q. Did you say that not just through your formal 

amendment applications, but also informally? 

A. Yes.  There were plenty of informal conversations 

with inspectors and everybody else about when are you 

getting here?  I hear they really want this.  When are you 

opening here?  It was an exciting time. 

Q. Is that the Department asking you when are you 

opening? 

A. Correct.  

Q. So did you understand that to be encouraging you 

to keep moving as fast as you can? 

A. We are on the same team trying to get patient 

access as fast as possible to as many places as possible.  

Q. Okay.  Let me ask you, if you would, to step down 

and come to the map.  I'm going to ask you to point to 

locations on the map.  

MR. LOMBARD:  Judge, may I scoot over so I can 

see?  

THE COURT:  Of course.  

MR. LOMBARD:  Thank you.  
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BY MR. MILLER:  

Q. Just for the Court's understanding, what do these 

purple pushpins represent? 

A. The purple pushpins represent where there are 

currently Trulieve locations right now.  And also these two 

red markers are where more recent locations have opened.  

Q. When you say more recent locations, is that after 

the 2017 statutory amendment? 

A. Yes, it is.  

Q. The purple pushpins, are those locations that you 

applied for prior to the 2017 amendment? 

A. Yes, sir.  

Q. Okay.  Were all of those applications approved and 

opened prior to the 2017 amendment? 

A. I don't think they were all opened prior to the 

2017 -- let me think.  2017 amendment.  

Q. Let me ask my question a different way.  

A. Sure.  

Q. Were there some applications that were still in 

the pipeline for approval but had not been approved when 

the 2017 amendment passed? 

A. Oh, my gosh, yes.  At one point we had, I want to 

say, maybe as many as 27 locations that we had lease term 

sheets or purchase contracts on and other stuff like that 
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to open.  And then when the rule changed, you realized some 

weren't allowed anymore by the rule because the rule is you 

only get so many in a region, which I can certainly give an 

example.  

Q. Well, why don't we move through the list.  

You can go back and sit down again.  I think you 

have explained what I needed with the map.  

THE COURT:  What I count is 14 purple pushpins and 

two red arrows. 

MR. MILLER:  Correct, Your Honor. 

THE COURT:  Between the two portions of the map. 

MR. MILLER:  Correct, Your Honor.  There were 

14 -- there were seven that were opened before the 

statutory amendment and seven that were in the 

pipeline but not open before the statutory amendment, 

the pipeline for approval.  

THE COURT:  And then the 27 that could have 

included -- 

MR. MILLER:  I am going to ask him to explain that 

a little more.  

BY MR. MILLER:  

Q. The applications that you had pending when the 

2017 statutory limit passed, did you abandon or drop some 

of those locations? 

A. Yes, sir.  We had to, that is correct. 
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Q. And why? 

A. Again, I will go into an example of one.  I can 

certainly do more.  

So would I be allowed to approach the board for 

this example again?  

Q. If it helps I have no objection.  

THE WITNESS:  Is that okay?  

THE COURT:  I'm pretty familiar with where things 

are in our state, so if you need to use the board, you 

can use the board, or if you want to give like the 

Tampa Bay area and talk about what was going on there 

or Pensacola. 

THE WITNESS:  Sure. 

THE COURT:  Whatever you are comfortable with.

THE WITNESS:  I am going to approach, because I 

think this is a great example, and I think people are 

surprised when they see it.  

A. So one example is in the Fort Myers area, as you 

can see, at the time we had requested an amendment and 

supplied an amendment that wasn't rejected for a South Fort 

Myers location, which is on the other side of the water, 

and a North Fort Myers location, those two being separated 

by the water there.  

I will go back and talk into the mic.  

So the reason I wanted to point out that example 
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is most of our customers, which people don't realize, are 

much older age, often in their 70s and so forth, and it's 

more difficult to go from one end of town to the other.  So 

we had had under lease a location in South Fort Myers to 

help the people on that side of town versus North Fort 

Myers.  Although those two are separated by maybe, you 

know, 15 minutes of driving, we felt that was very 

important for patient access, and it divided that city 

where it allowed both groups to have access.  

We were ready to move on both places, and when 

that rule came out, we were maxed out in that, for lack of 

a better word, Your Honor, I'm going to use the term zone, 

district.  I'm not sure what the official term is, but it 

divided the state into these zones. 

THE COURT:  This is a rule change or statutory 

change?  

THE WITNESS:  Correct.  It's the -- I'm not sure 

what you call it. 

THE COURT:  Did the legislature do it?  

THE WITNESS:  Yes, the legislature did, Your 

Honor. 

THE COURT:  Then it would be a statute.

THE WITNESS:  Got it. 

THE COURT:  We will use that definition.  If it's 

something that the legislature did, we will call it a 
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statute. 

THE WITNESS:  Yes, ma'am. 

THE COURT:  Unless there is an objection from the 

Department. 

MR. LOMBARD:  No, that's what they are. 

THE COURT:  I want to make sure we are all on the 

same page. 

A. So the statutory change happened, and it limited 

the number of locations you could have in each district.  

So we suddenly had to make a graph and take what we had 

open already, take what we had put through in amendments, 

and fit them into these zones, and some of the other zones 

were maxed.  We weren't allowed more in there.  

So, you know, an example is Pensacola and 

Tallahassee we are allowed two.  Not only were we allowed 

two after the change of that statutory occurrence, but even 

with the 100,000 patients added you don't get another one 

in that region.  You are still left with two.  

So if we had planned to put one in an area there, 

we couldn't.  We had to stop.  I think it's extremely 

important in these examples of pointing out the South Fort 

Myers and North Fort Myers.  

Take Edgewater.  Edgewater there was a newspaper 

article by the City approving dispensaries and welcoming 

them.  We raced over there, found space we were allowed, 
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leased it, opened it up.  We had plans to put one in Palm 

Bay and had that area that we had sent in.  But, you know, 

suddenly you were limited.  You had to pick how many.  So 

some of these locations had to be discarded and fall out.  

I don't know if that completely answers the 

question. 

Q. I think it does.  Let me ask this follow-up:  

There were seven applications that were in the pipeline 

that you went ahead and opened.  You didn't drop those 

locations.  Why didn't you drop those? 

A. Well, we were stuck either contractually or, you 

know, leases, and we had spent an inordinate amount of 

money.  Plus at the same time we want patients to have 

access.  You know, we continued to open those.  The same 

way we have so many under construction today.  

Q. Of the 14 locations that you opened based on 

applications that were filed before the 2017 amendment -- I 

have got the number right, haven't I, 14 locations? 

A. Prior to the amendment?  

Q. No.  Fourteen locations that you applied for, some 

were opened and some were in the pipeline and opened later.  

Do you follow me? 

A. So prior to the 2017 statutory amendment that came 

out, you are asking how many we applied to have open? 

Q. No, I wasn't asking that.  
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A. Sorry.  

Q. What I'm asking for is there are 14 purple 

pushpins there representing applications that were either 

approved or in the pipeline and later opened.  Do you 

follow me? 

A. I do.  

Q. What I would like to do is go through those 

locations and ask you how many of those locations would you 

have opened had you known that there was going to be this 

limitation enacted in the law? 

A. Sure. 

Q. How many of those locations would you have opened? 

A. I would say similar to your football analogy, 

given if we knew the rules, you got a maximum of 25 and 

later 30, we wouldn't have opened any of those. 

Q. Let's start with the Tallahassee location.  Why 

wouldn't you have opened that location? 

A. Well, if you are only going to get two to service 

and get access to patients throughout that entire Panhandle 

area, you would certainly pick locations on the interstate 

to try to make it as easy as possible.  Plus, you would 

pick mega locations that afford a tremendous amount of 

parking, a huge number of point-of-sale stations.  You 

know, you have got to do, for lack of a better term, just 

really, really, really large accommodating locations. 
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Q. Let me ask you, does the Tallahassee facility have 

those features? 

A. No, it does not.  

Q. Is it not located near I-10? 

A. No, it's not. 

Q. Does it have parking for a large number of 

customers? 

A. It does not.  

Q. Or does it have a large number -- a large space 

for point-of-sale equipment and stations? 

A. No.  To accommodate the oncoming number of 

patients that are growing at 3,000 patients a week, you 

would want a bigger store with more POS. 

Q. When you say a POS, point of sale, is that similar 

to a cash register at a supermarket? 

A. Yes, it is.  

Q. The Clearwater location, why wouldn't you have 

chosen that one? 

A. Well, once again, you are limited to the number 

that you can have in places, so you are going to want more 

parking, you are going to want to be central to the MSA 

that you are now servicing.  

It's exactly like the football analogy used.  It's 

a completely different ball game now.  Our priority is 

patient access, so every single area you would pick, you 
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would study the MSA.  You wouldn't just go rushing around 

the state trying to grab locations knowing you have 

unlimited locations. 

THE COURT:  MSA, metropolitan and statistical 

area?  

THE WITNESS:  Yes, ma'am. 

THE COURT:  That was a guess.  

BY MR. MILLER:  

Q. How about the visibility of the Clearwater 

location, does it have adequate visibility? 

A. It sets back in an office park at this time.  

Q. What about parking? 

A. Parking is not as great as it could be.  

Q. Is it adequate for the population you want to 

serve? 

A. It is not.  

Q. The Tampa facility, why would you not have chosen 

that facility?  

A. It's way too west.  You are limited to what you 

can open in that region, and now we have a location in 

Tampa on the Northwest part of Tampa leaving empty the 

entire Central, South Tampa, East Tampa, Northeast Tampa 

area.  

Q. Pensacola, why wouldn't you have chosen that 

location? 
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A. That's a great example.  It was not the optimal 

location, and we thought we were going to be able to put 

others along that corridor.  So when we picked the 

Pensacola location, it's within the city bounds where you 

come off the interstate, you go through multiple traffic 

lights.  It is certainly not convenient for somebody, you 

know, coming from the Panhandle on an interstate drive.  

You know, it's not immediately off the exit of the 

interstate.  

Q. Does it have adequate point-of-sale stations? 

A. It does not.  

Q. When you said you wanted to have dispensaries 

along the corridor, which corridor is that?  Is that I-10? 

A. That would be correct.  

Q. The Miami -- let me stop for a minute and ask you 

about Tallahassee and Pensacola.  Are those the only two 

facilities you can establish in a particular region? 

A. They are. 

Q. Which region is that? 

A. So I don't know the number of regions by heart.  I 

apologize. 

Q. Is it the northwest region? 

A. I guess it's referred to as the northwest region. 

Q. It doesn't have a number.  

A. Okay.  
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Q. Move on to Miami.  Why would you have not chosen 

that location? 

A. That location is expected to serve approximately 

five million people in Miami, and when you are limited to a 

small number in Miami for five million people, you would 

pick locations that are extremely accessible with huge 

amounts of parking.  So it's not uncommon for a person to 

have to wait at that location for one hour to get service.  

It's got a limited number of POSs and limited parking. 

Q. How is its visibility? 

A. Its visibility is down a side street by Miami 

International Airport.  

Q. Is that a convenient access location? 

A. I think if I was 75 years old getting into the 

airport traffic on a Tuesday would not be my preference.  

Q. What about the Edgewater location, why would you 

have not chosen that? 

A. Well, Edgewater is an extremely, extremely small 

town.  It's a wonderful town.  We wanted them to have 

access, but now when you are limited to the number of that 

corridor, you would pick bigger towns. 

Q. Where is it close to? 

A. Edgewater sits near, like, Daytona.  South of 

Daytona and that area is the best way I would describe it 

to somebody.  
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Q. Okay.  What about the facility itself, is 

parking -- 

A. Parking is very limited, and there is only three 

point-of-sale stations at that location.  

Q. What about the Lady Lake facility, why would you 

have not chosen that one? 

A. Very similar to Edgewater as well where it's a 

smaller area, smaller town, and limited POS stations and 

limited parking.  

Q. Let's now move to the facilities that were in the 

pipeline, which you opened after the statutory amendment 

occurred.  

St. Petersburg, would you have chosen that 

location if you were not committed to it? 

A. Well, no, because, again, you would pick a 

location that's central.  You would pick a bigger, more 

central location rather than dividing your locations 

between two areas.  

Q. Well, let's talk about the area that you are 

serving.  Are you referring to Clearwater and Tampa as 

being other locations? 

A. Sure.  So, again, the rule is the catch 22 of 

Pinellas County and Hillsborough County are two different 

zones in the rule.  Having a place in St. Pete and a place 

in Clearwater, you would be better off in example of a town 
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that's in between those two rather than splitting up your 

limited number of locations at two extremes, being in the 

northeast corridor of St. Pete and being in the western 

part of Clearwater.  

Q. What about is there any features of the St. Pete 

facility such as parking or lobby space that influences 

your decision -- would influence you not to move there now? 

A. The lobby is small and limited parking.  

Q. Jacksonville, what about Jacksonville would cause 

you not to choose that place? 

A. So that was going to be one of many Jacksonville 

locations originally, and that's all the way out by the 

beaches, so it's to an extreme side of Jacksonville.  The 

parking is limited.  Again, when I say parking is limited, 

that is serving all of Jacksonville right now, so it's not 

uncommon for people to have to wait for a parking space.  

Q. What about Bradenton, why would you not choose 

that location? 

A. Limited parking as well and only three POS 

stations.  

Q. North Fort Myers, why would you not choose that 

place? 

A. That's a very interesting one from having gone up 

to the map.  The mix between the South Fort Myers and North 

Fort Myers afforded us what we needed.  One was going to 
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have a lot of POS stations, approximately ten.  The other 

one was going to have limited POS but serve the northern 

corridor.  We were locked into that one.  That one has more 

parking than the north one, but, you know, so it's kind of 

like a catch 22 that we were forced to make a choice.  

Q. Orlando, why would you not choose that place? 

A. Well, in hindsight you would, again, pick a place 

that was a mega location with tons of POS stations and also 

tons of parking.  In Orlando it doesn't have enough 

parking. 

Q. Okay.  Gainesville, why would you not choose that 

location? 

A. Gainesville is a parking issue.  Since the rule 

passed to try to mitigate that problem -- 

Q. I'm sorry, the statute? 

A. Yes, the statute.  It's the statute.  I apologize.  

Since the statute passed to try to mitigate that 

parking, we have actually engaged in purchasing a house 

next door and converting that area to a parking lot.  

Q. Do you have enough POS stations there? 

A. We do not.  Only three.  

Q. Vero Beach, why would you not choose that 

location? 

A. Well, again, limited POS, limited parking.  That's 

another fascinating location.  Like Fort Myers north and 
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south, we had under contract a location at Port St. Lucie, 

but, again, because of how the regions are broken up, we 

weren't allowed to have another one there, so we 

couldn't -- you wouldn't stick two close to each other, so 

we abandoned Port St. Lucie.  And Vero Beach has limited 

POS, limited parking.  

Q. Could you have used one of your other location 

slots to open in Port St. Lucie? 

A. It wouldn't make sense because the MSA that you 

are now tackling to getting, we have a duty to get access 

to these patients, and five million of them are in South 

Florida.  So you are having to use your locations to fill 

South Florida, to fill the MSAs throughout the state.  So 

you are having to do an about-face and look at opening in 

the places where the majority of people are.  Before you 

could run to a place like Perry, Florida, and open, but now 

they are denying access by limiting your locations.  

Q. How much does it cost on average to open a 

location? 

A. Approximately 250,000. 

Q. Could you just walk away from locations that you 

had already opened? 

A. No.  

Q. If you had known this new statute was coming, 

would you have adopted some kind of different plan to serve 
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only metropolitan -- large metropolitan statistical areas? 

A. I think you would have to.  

Q. Have you tried to buy dispensing location rights 

from other MMTCs? 

A. Our CEO went to a meeting of all the other groups 

and put out a blanket offer and had zero takers. 

Q. At the time the state legislature wanted to delay 

or limit the number of dispensaries to reduce the risk of 

MMTC failure by expanding too quickly.  From your 

perspective as an MMTC owner, does that make any sense? 

A. I have to -- it completely makes no sense.  It's 

absolutely foolish.  

Q. Explain.  

A. They inspect the locations, they approve them for 

opening.  If they thought you were incompetent, they could 

simply hold back the approval of it.  They certainly don't 

need to limit the numbers. 

Q. Does limiting the number of dispensaries help or 

hurt your business to avoid risk? 

A. It hurts us. 

Q. Why? 

A. Well, the more locations you open, the more 

patients get access, the more you can spread -- for 

example, if you are driving product through the state to 

deliver to your locations, having more stops and more 
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locations just makes the business better.  

Q. Does it make it more efficient? 

A. Absolutely.  

Q. If I am in a remote location and I run out of 

inventory, but there is another dispensary close by, can I 

borrow inventory from that dispensary of the same company? 

A. Absolutely.  

Q. That's more efficient than having to drive a long 

distance from your grow facility, right? 

A. It's more efficient for everybody, including the 

patient.  

Q. The State may contend that it may help law 

enforcement and first responders to have additional time to 

recognize your products.  To your knowledge, does limiting 

the number of dispensaries help law enforcement or first 

responders to recognize products? 

MR. LOMBARD:  Objection; foundation.  

THE COURT:  Overruled.  

A. From my experience it absolutely hurts law 

enforcement because one of the mandates of the Department 

is prior to opening a location, you actually go out and 

meet with law enforcement.  They tour your -- we are often 

asked upon inspection did you meet with local law 

enforcement.  So we make sure we tour them through the 

dispensary, we show them the products, we provide an 
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education.  At times we have had as many as ten officers 

come.  

You know, it's an incredible educating moment for 

them, and often you hear stories about how grateful they 

are because we are opening because a cousin needs it, they 

are having an oncological problem or some other sort of 

suffering.  So absolutely.  

Q. If a law enforcement officer has seized a product 

but doesn't recognize it, does it help to have a convenient 

local dispensary that the law enforcement officer can go 

to? 

MR. LOMBARD:  Objection.  Foundation and 

speculation. 

A. We actually have -- 

THE COURT:  Hold on.  The question is pretty 

broad, so I'm going to allow the answer and overrule 

your objection.  

BY MR. MILLER:

Q. Do you want me to repeat the question? 

A. I think I'm good.  

So we have actually had the experience where 

officers come into a local dispensary and ask questions and 

show product and that type of thing.  So certainly, to 

answer your question, if you are right now a police officer 

in Perry, Florida, you are having to drive pretty far to do 
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that.  So having more locations only helps the police to 

understand and recognize products.  

Q. Are there other ways that you can help law 

enforcement and first responders to recognize your product 

without limiting the number of dispensaries? 

A. I mean, the Department themselves did it.  They 

went to a seminar of law enforcement and educated them 

about the program and so forth and so have members of our 

company have gone to seminars with law enforcement to 

educate them.  

Q. If the 2017 statutory amendment had not been 

enacted, would Trulieve -- what would Trulieve be trying to 

do with respect to dispensaries? 

A. Wow.  We would be opening just like we were in 

every single place we would be allowed to open that we can 

open.  We would be opening locations.  

Q. If a hurricane knocks out a dispensing location, 

is it helpful to have another dispensing location close by? 

A. Absolutely.  

Q. Does it help patient access and safety to have as 

many dispensing locations as you can open? 

A. In my opinion, 100 percent. 

MR. MILLER:  Give me just a minute.  

BY MR. MILLER:  

Q. Are you at a disadvantage in competing with other 
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MMTCs as a result of the statutory limit? 

A. Yes.  

Q. Can you explain that? 

A. Well, essentially the statutory limit rewarded 

those who chose not to get patients access, those that 

chose not to open dispensaries for patients.  They sat on 

their heels, they didn't open locations, but now they have 

their full bundle of locations to then pick the perfect 

MSAs to open in.  

Where we did the right thing opening quickly and 

getting patients access and weren't concerned with how big 

an MSA was when we opened it.  We were more concerned with 

hey, that's available, that city is allowing, let's open.  

MR. MILLER:  I think that concludes my direct.  

THE COURT:  All right.  This might be a good time 

for a public health break or possibly an early lunch?  

MR. LOMBARD:  I can certainly use a comfort break.  

In terms of lunch, whatever you would like.  I don't 

know what your custom is, Judge.  I'm flexible. 

THE COURT:  How long do you anticipate your 

cross-examination is going to be, Mr. Lombard, 

ballpark?  

MR. LOMBARD:  I always get caught.  Thirty 

minutes?  Maybe -- I will hedge 40, 30 to 40.  

Hopefully not that long. 
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THE COURT:  Why don't we go ahead and take a 

mid-morning break, 20 minutes.  That should give 

everybody time to use the facilities, maybe even get a 

cup of coffee on the second floor or something cold to 

drink, whatever your preference is.  So using the 

courtroom clock, add 20 minutes to that, and we will 

be ready to start.  It is now 11:33 by my reading of 

the clock, which means at 11:53 we can continue.  

MR. MILLER:  Thank you, Your Honor. 

THE COURT:  Thank you.  We are in recess.  

(Recessed at 11:33 AM.)  

(Resumed at 11:57 AM.)  

THE COURT:  Go ahead and take your seats, and we 

are ready for cross-examination, Mr. Lombard. 

CROSS-EXAMINATION 

BY MR. LOMBARD:  

Q. Mr. Atkins, how are you? 

A. I'm well, thank you.  How are you?  

Q. I'm all right.  

So let me make sure we clean up some background 

issue up front.  

You were not an employee or member of Trulieve 

when Trulieve submitted its original application for 

licensure as a dispensing organization in July of 2015, 

correct? 
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A. Correct.  

Q. And you didn't participate in -- as a result, you 

didn't participate in the drafting or preparation of the 

original application for licensure as a dispensing 

organization in 2015, correct? 

A. Correct.  

Q. Now, just to be clear, your company is challenging 

the temporary statutory limitation on the number of 

dispensaries, but you are not challenging the limitation on 

the number of licenses that are issued under the statute, 

correct? 

A. I would have you ask that again to our counsel, 

just to make sure from a legal standpoint.  

THE COURT:  When you say "temporary" -- let me 

make sure I'm understanding you, Mr. Lombard. 

MR. LOMBARD:  Yes, ma'am. 

THE COURT:  Does the word "temporary" appear in 

the statute?  

MR. LOMBARD:  The word doesn't, but the expiration 

of it does.  It expires April 1, 2020, by the face of 

the statute. 

THE COURT:  Okay.  So it's got a sunset date in 

there. 

MR. LOMBARD:  Yes.  What the statute says, and I'm 

sure you will look at it, is that the provision that 
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we have been talking about, the limitation, expires of 

its own operation April 1st of 2020.  So that's when I 

call it temporary, because it's not in perpetuity. 

THE COURT:  It might be because legislators have 

been known after they sunset something, as the sunset 

date gets closer, sometimes they let this sunset and 

sometimes they extend it in perpetuity.  

So for purposes of today's proceedings, we have a 

statute that was adopted in '17 that's still on the 

books that has a facial sunset date of 2020.  I just 

wanted to make sure that it doesn't say in there that 

it's temporary. 

MR. LOMBARD:  Right.  Let me be a little more 

specific.  The statute as a whole doesn't sunset.  

There are some statutes, for example in the Sunshine 

Law context or public record, where there are 

exemptions and they expire.  The entire statute does 

not.  That's not what it says.  

This specific provision regarding the limitations 

sunsets or expires April 1, 2020.  So, yes, it is our 

contention that it is a temporary limitation.  We can 

only deal with the statute as it reads today.  I don't 

know how it will read in a year or two or three or 

four or five. 

THE COURT:  Right.  So I was just a little 
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concerned that I had missed something.  The way you 

asked your question made it seem like the medical 

marijuana treatment center businesses were told this 

is a temporary statute with the word "temporary" in 

there, and I just wanted to make sure I was 

understanding because I hadn't seen that word. 

MR. LOMBARD:  Correct, the word is not there. 

THE COURT:  They are challenging the statute, 

period.  

MR. LOMBARD:  Correct.  

THE COURT:  Okay.  

MR. LOMBARD:  I hope I am answering your question.  

I'm a little confused by it, so I want to make sure 

I'm answering it correctly or accurately from our 

perspective.  

THE COURT:  So your question to Mr. Atkins was 

whether his company was challenging a statute.  Is 

that the licensing part of the statute?  

MR. LOMBARD:  Right.  Right.  I will ask it again 

and maybe you will understand what I'm asking if I 

phrase it differently.  

THE COURT:  Let's try that.  

BY MR. LOMBARD:  

Q. Your company is challenging the portion of the 

statute that imposes a limitation on the number of 
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dispensaries per MMTC through April 1, 2020, but not the 

limitation on the overall number of MMTCs, correct? 

A. Again, not being a lawyer, I think I'm going to 

let the pleadings stand for themselves and the litigation 

suit filed.  

Q. Okay.  So if I understand your company's 

contention, it's that -- based on your testimony a little 

while ago, is that had you known that, that you would have 

selected different locations for your dispensaries? 

A. Correct.  

Q. And just so the judge has a little bit of context, 

and she may have heard it in maybe some of our hearings 

before, but let's get it on the record for trial purposes.  

There are several components to the operation of an MMTC, 

correct? 

A. Correct.  

Q. One of those is cultivation, correct? 

A. Correct.  

Q. Another one is processing, correct? 

A. Correct.  

Q. And then there is obviously what we have been 

talking about today, dispensing, right? 

A. Correct.  

Q. Those are three different operations, if you will, 

in terms of getting the product to the patient; is that 
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right? 

A. There are three different components. 

Q. Okay.  And a dispensary location doesn't 

necessarily include a cultivation or a processing facility 

within it, correct? 

A. Correct.  

Q. Do any of your dispensary facilities include a 

cultivation or processing facility? 

A. It does not.  

Q. Okay.  So when we are talking about your 

dispensing locations and what you have been describing for 

us in terms of the purple pushpins, it's just the component 

of your operation that dispenses the product to patients, 

correct? 

A. That's correct.  

Q. Okay.  We are not talking about any kind of 

limitation on your cultivation or processing of the 

product, correct? 

A. Correct.  

Q. Okay.  So you would agree with me, then, that the 

portion of the statute that we are talking about, and 

that's why I asked the question to begin with, that places 

a limitation on the dispensaries does not affect your 

business as it relates to the other components, the 

cultivation and processing?  You can still continue to do 
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that as you have been doing it? 

A. I would disagree to some extent, because I think 

cultivation and processing has to do with quantities that 

you cultivate.  So I wouldn't want to make an overriding 

statement that there is no impact.  You know, obviously 

there was -- it's an intertwined mechanism that you are 

dealing with. 

Q. Is it your contention that you don't have 

enough -- I want to try to understand what you are saying.  

Is it your contention that you don't have enough 

cultivating and processing capability to handle 

30 dispensaries? 

A. No, that's not what I was saying.  

Q. Now, Mr. Miller asked you about a number of 

locations that you wouldn't have selected, or I think you 

testified that you would not have selected certain 

locations or placed them where they are currently placed.  

Do you -- if I understand what you said, what you are 

asserting is that had you known that there would be a 

limitation through April 1, 2020, you would have selected 

different locations that are more centralized.  Is that a 

fair assessment of what you said? 

A. I think what I said could stand on its own, but 

essentially I would have selected locations that were more 

closer to MSAs.  
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Q. Okay.  Give me the definition of an MSA again? 

A. So it's essentially the count of people in an 

area.  So like the MSA of Miami and surrounding areas is 

five million people.  So you would select a location that 

is central to that MSA. 

Q. Okay.  And that -- if I understand what you 

testified to, that location, then, would serve that area, 

that MSA area, correct? 

A. Yes, that location or locations. 

Q. Okay.  You also testified -- I don't want to put 

words your mouth -- that Mr. Bax encouraged you to move 

forward with the opening of the Pensacola location; is that 

right? 

A. That's correct.  

Q. Do you know why he did that? 

A. My feeling was there was some type of either 

social or political pressure.  

Q. Okay.  Any other reason that you are aware of as 

to why he specifically asked you about the plans for 

opening the Pensacola facility? 

A. Just the general news that was being broadcast 

constantly about a lack of access during that time.  

Q. Now, you spent a little bit of time, and I don't 

want you to come up to the board unless you feel a need to 

in order to answer my question.  Can we agree on the total 
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number of dispensaries that you have approved for operation 

today?  Can you give me that number? 

A. That number as of today I believe is 16. 

Q. Right.  So that would be -- help me out.  I think 

you said there were 14 purple pushpins, right? 

A. Yes, I believe Your Honor said that.  

Q. Do we have 14 purple pushpins on your map? 

A. Yes, we do. 

Q. And then there were two red flags, correct? 

A. Correct.  

Q. So that's the 16 that we have approved for 

operation today, correct? 

A. That's correct, sir.  

Q. Now, am I correct that Trulieve stopped plans to 

open dispensaries in additional locations because it's no 

longer practical? 

A. We ceased a lot of locations for various different 

reasons.  Some of this the new statute didn't allow for 

additional locations in the zone that they were planning to 

open in. 

Q. Okay.  So if we have 16 and the statute allows 30 

through April of 2020, have you requested of the Department 

as of today to inspect and approve the opening of 14 more 

locations? 

A. There are that many locations currently under 
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construction, and the request to make them is not 

appropriate until they are at the finished stage.  I 

believe another one was requested just the other day, and 

there is approximately 14 more on their way.  

Q. Okay.  Whether they are on their way in a day or 

in two years, as of today you said there is one more 

pending for inspection and approval for opening, correct? 

A. As of today, that is correct.  

Q. Now, you continued to describe or use the word -- 

phrase "applications in the pipeline."  Your company is 

licensed, correct?  You do have an MMTC license, right? 

A. Yes, we do. 

Q. So when you are saying "applications in the 

pipeline," what you are really saying is request of the 

Department to either add new locations that were not part 

of the original application or you are submitting 

additional information in order to get inspection or 

approval for opening of a location that had been identified 

in your application, right? 

A. Can you -- I lost the beginning part of the 

question.  I heard the ending, but it was a long question. 

Q. I will break it up for you.  

You would agree with me that in the original 

application submitted by Trulieve for a dispensing 

organization license, Trulieve identified certain 
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dispensary locations that it planned to open? 

A. Yes.  

Q. Okay.  You would agree with me that since then, 

Trulieve has sent to the Department requests to add 

different or additional locations since the filing of the 

original application in 2015, correct? 

A. Correct.  

Q. Okay.  I have heard the word "amendments."  You 

used the word "amendments" when you were testifying, but 

you also used "application."  Would you agree with me when 

you submit something to the Department, documentation to 

make a change, that's not a new application, it is a change 

to your original application? 

A. It's an amendment.  

Q. We will use that word.  

And do you know why you have to submit an 

amendment? 

A. I am not familiar with the legal background of it.  

Q. Okay.  We will skip that.  

One of the other areas that you testified about is 

that you had these locations now where you have invested 

some money.  I think you said it cost roughly 250 per 

location.  Is that the number that you gave?  Did I hear 

you correctly? 

A. Approximately.  
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Q. Okay.  There is actually nothing preventing you 

from closing one of those locations and relocating it to a 

more central MSA location like you described, correct?  

Other than the monetary investment, correct? 

A. Well, I think the term "preventing you" is 

intertwined with monetary investment.  I mean, there is 

nothing preventing you from buying a Gulf Stream except the 

monetary investment, so I would say monetary investment 

does prevent us from closing and relocating.  

Q. Let me ask it a different way.  You would agree 

with me that there is nothing in the 2017 statute, the MMTC 

statute, that would prevent Trulieve from sending another 

amendment to the Department saying we are closing down this 

location, and we are going to open it two miles away, five 

miles away, someplace more centrally located, other than -- 

forget the business side.  There is nothing in the statute 

or any rules that are applicable to you that you are aware 

of that would prevent you there doing that, correct? 

A. It would depend on where you were locating it 

because the rules now enforce how many you can have in an 

area.  So if you wanted to close one down and move it, you 

would have to have enough locations in that area allowed.  

Q. Okay.  Assuming that's true, there is no legal 

impediment to moving it, correct? 

A. The Department has to approve the amendment, so 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12:10:22

12:10:32

12:10:41

12:10:53

12:11:10

ACCURATE STENOTYPE REPORTERS, INC.

126

that would be a legal impediment would be them eventually 

approving it I would say. 

Q. Put differently, there is no ban in moving 

locations?  You are not banned under the new law from 

moving a previously existing location? 

A. Not that I know of. 

THE COURT:  Just to clarify, you said "rules."  

Did you mean statutes?  

THE WITNESS:  I probably did mean statute. 

THE COURT:  You are talking about what the 

legislature did, not about something the Department 

did?  

THE WITNESS:  Correct. 

THE COURT:  Okay.  That's how I took it, but it is 

a word of art, and I want to make sure that we are all 

staying on the same page. 

MR. LOMBARD:  I appreciate that.  I understood it 

the same way, and I think he has been referring to 

rules as the statute, even though there are 

regulations that are separate and apart from the 

statute.  

BY MR. LOMBARD:  

Q. Now, you also talked about patient access in some 

of these areas.  You would agree with me that there are 

approximately -- well, I have to give you credit for the 
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two new ones of let's call it around 50 dispensaries that 

are presently approved and opened around the state.  

A. Yes.  

Q. And as a matter of fact, in terms of your request 

for open dispensaries, you recently received approval to 

open a second location in Miami, correct? 

A. Correct.  

Q. And there were already two other dispensaries 

there from a competitor in the Miami-Dade County area, 

correct? 

A. That's correct.  

Q. But you didn't request opening in Fort Lauderdale.  

Why not? 

A. The construction is a few weeks away.  By 

January 31, 2019, there will be 30 locations open in 

Florida. 

Q. So in terms of construction and opening these 

locations and finding the appropriate sites, you would 

agree with me that one of the things that your company has 

to factor is zoning laws, correct? 

A. Yes.  

Q. And there are certain counties and certain cities 

that have moratoria on the opening of dispensaries within 

their jurisdiction, correct? 

A. Yes.  
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Q. And then there are other counties and cities that 

have other regulations or zoning laws that prevent you from 

placing them in certain locations, isn't that correct? 

A. Correct.  

Q. So, for example, I can't remember, it may have 

come up before when you and I chatted at your depo, but 

there is one location that you can't be within a certain 

distance from a school, right? 

A. There are locations, there are cities that have 

zoning requirements for schools, and the State requirement 

has one as well. 

Q. So before you can even come to the Department of 

Health and ask the Department of Health to approve a 

particular dispensing -- dispensary location for operation, 

you first have to maneuver through whatever the local 

regulations are on this type of activity in that particular 

jurisdiction, correct? 

A. You are correct.  It's another large cost of us 

vesting those original locations and future locations is 

dealing with zoning and finding those locations. 

Q. And sometimes those zoning laws don't allow you to 

place those dispensaries in what you would consider the 

optimal central location within an MSA, correct? 

A. I don't know that to be the case.  

Q. Did Broward have a moratorium on dispensaries for 
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a period of time? 

A. Broward as a county had a temporary moratorium. 

Q. Right.  So you couldn't enter the Broward market 

prior because -- not because of a legislative act or 

something the Department did, but because there are local 

zoning requirements that you have to satisfy and work 

through to get to that particular jurisdiction's -- that 

locale? 

A. That is yet another great example of how the 

statute harmed us.  Because we went where we could to gain 

access and implementation of that statute, then used up a 

location when a place like Broward or others would open up 

that you would move to.  

Q. Now, you said that when you started with the 

company, your directive was to open as many dispensary 

locations as possible as quickly as possible.  Did I 

capture that correctly? 

A. Yes, you did.  

Q. But you were never given a specific list of 

locations in the order -- the sequence that the company 

wanted you to execute on for opening dispensaries, correct? 

A. That is correct.  

Q. And at least as of the day I took your deposition, 

you still hadn't seen a list of here are all the 

dispensaries we want to open all across the state, and this 
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is the order we want to open them in, correct? 

A. Correct.  

Q. And you are aware that your company represented to 

the Department at one point in time it was going to open a 

Quincy location.  Do you know why you didn't open the 

Quincy location? 

A. I do not.  

Q. One last set of questions about the board here, 

and then I think I may be done.

MR. LOMBARD:  Judge, may I approach the board so I 

can point to it?

BY MR. LOMBARD:

Q. I just want to make sure -- 

MR. LOMBARD:  And I'm speaking a little louder to 

make sure everyone can hear me.  I wasn't yelling at 

the witness.

BY MR. LOMBARD:

Q. I want to make sure I understand your testimony 

regarding these MSAs and where you would have put locations 

differently had you known that there may be a restriction 

through April of 2020.  

If I understood what you said, you would place 

dispensaries in locations that would readily allow you to 

deliver or provide access to the product to patients within 

a given zone, would that be fair?  
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A. That's not fair.  

Q. What did I get wrong there? 

A. I think you used the term "deliver."  What I was 

saying is the locations we would pick would be located 

optimally for the people residing in the MSA to get to the 

location to have ample parking since you are now limited.  

I would use this analogous to CVS or Walgreens 

that, you know, the medication that people are getting from 

us is absolutely pertinent.  What I was saying was that if 

they need to travel now that you can't open up one in a 

place like Perry as an example, you want to be on a 

corridor that allows all those people to get there right 

off the exit, to not have to fight city traffic or other 

type things, and have extremely ample parking and have 

enough point of sales.  

I will refer you to the CVS example that if you 

eliminated all but two CVSs in the Panhandle, I'm sure CVS 

would rethink the location of the two and rethink the size 

of the parking and the number of POS stations. 

Q. Which of the 14 purple pushpins are not in an 

ideal location as you just described? 

A. So I would say Pensacola is not, Tallahassee is 

not, Jacksonville is not, Lady Lake is not, Gainesville is 

not, Clearwater is not, St. Pete is not, Fort Myers is not, 

the Miami airport location is not.  
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Q. Okay.  

THE COURT:  What does that leave us with?  

MR. LOMBARD:  That's a good question. 

THE WITNESS:  I'm sorry.  So New Port Richey, 

Dadeland, also Edgewater should have been on that 

previous list.  I missed that one.  I apologize. 

THE COURT:  So we still were at two at this point?  

THE WITNESS:  Correct.  

THE COURT:  New Port Richey and Dadeland?  

THE WITNESS:  Correct. 

BY MR. LOMBARD:  

Q. Those are the only two that are, I guess, in ideal 

locations or locations that you think are fine? 

A. Correct.  

Q. Okay.  Tallahassee was one of them, right? 

A. One of which?  

Q. Of the first list of nonideal locations per your 

description? 

A. That is correct, sir. 

THE COURT:  And he testified as to why that was.  

MR. LOMBARD:  Right.  I wasn't going to ask him 

why.  I was going to ask him a different question.  

BY MR. LOMBARD:  

Q. That location, however, was opened well before the 

current law, correct? 
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A. Correct.  

Q. And so was Tampa, correct? 

A. Correct.  

Q. So was Clearwater, correct? 

A. Correct.  

Q. So was St. Pete? 

A. Correct.  

Q. Pensacola? 

A. Correct. 

Q. Miami? 

A. Correct.  

Q. Edgewater? 

A. Correct.  

Q. Jacksonville? 

A. Correct.  

Q. Let me put it this way:  Other than New Port 

Richey and Dadeland, all the other locations that are not 

ideal, those were selected by you prior to this law 

becoming effective? 

A. Correct.  

Q. One last question.  You said that coming back to 

the dispensaries and the plans as you understood it that 

the initial plans submitted to the Department in July of 

2015 was not the plan when you arrived at the company in 

the first quarter of 2016; is that correct? 
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A. That's correct.  

MR. LOMBARD:  That's all I have, Judge.  

THE COURT:  Thank you.  

I have a follow-up clarifying question, and, 

again, same rule.  If anybody has an objection, state 

it, and I will deem the question withdrawn.  

Mr. Atkins, you were asked by Mr. Lombard about 

construction in Fort Lauderdale, and I thought I heard 

you say that the construction there is a few weeks 

away and that Trulieve expects to have a total of 30 

by early 2019.  Did I hear that correctly?  

THE WITNESS:  You did, Your Honor.  By 

approximately January 31st of 2019, we should be at 

the maximum cap.  

THE COURT:  That's not 30 in Fort Lauderdale, 

that's 30 divided up in the zone which the statute 

carved out?  

THE WITNESS:  That's correct, which leaves us with 

a year of not being able to grow with that rule in 

place.  

THE COURT:  Thank you.  

Any clarification, Mr. Lombard?  

MR. LOMBARD:  None from me, Judge. 

THE COURT:  Any redirect or clarification, 

Mr. Miller?  
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MR. MILLER:  No.  I am finished with Mr. Atkins.  

THE COURT:  Okay.  And so that means you can step 

down.  

THE WITNESS:  Thank you.

(Witness excused.)

THE COURT:  Do you have any other witnesses for 

your case?  

MR. MILLER:  I do not except I would like to offer 

the deposition of Ms. Coppola into evidence.  I don't 

think we need to read this into evidence.  I have 

certain excerpts that I would like to draw the Court's 

attention to, but given the fact that Mr. Lombard 

would then be free to introduce any other excerpts, I 

thought it might be more convenient to tender the 

entire deposition.  

THE COURT:  Any objection, Mr. Lombard?  

MR. LOMBARD:  I think I can stop other than to say 

there is some things in there that may not be 

relevant.  I don't have an objection to the admission 

of the deposition subject to -- I can't object during 

the depo to relevance, you know that.  But to the 

extent there are things that have nothing to do really 

with the real issues in this case, that's the only -- 

I just want the record to reflect that objection.  But 

otherwise, no, the deposition can be as a 
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representative. 

THE COURT:  So I will receive her deposition in 

evidence.  I guarantee I will ignore anything that's 

not relevant. 

MR. MILLER:  May I approach?  

THE COURT:  You may.  

(Plaintiff's Exhibit 10 admitted into evidence) 

MR. MILLER:  I apologize that this has a paper 

clip on it and not a staple. 

THE COURT:  If you will hand it to the clerk so 

they can mark it. 

THE COURTROOM CLERK:  Do you want to do this as a 

composite?  

THE COURT:  There is different numbers.  They have 

an index right in the beginning, so use the index as 

where you keep score and treat the exhibits separately 

rather than as a composite.  That would take us to 

Exhibit 10, Exhibit 9 being the map which is being 

used for identification purposes, not in evidence.  

Any other matters, Mr. Miller?  

MR. MILLER:  With that, we will rest.  Thank you, 

Your Honor. 

THE COURT:  Mr. Lombard, for the defense 

case-in-chief or where we are now, did you wish to 

make a motion?  
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MR. LOMBARD:  I do wish to make a motion.  I would 

like to move pursuant to 1.240(b), which provides that 

after a party seeking affirmative relief in an action 

tried by the court without a jury has completed the 

presentation, any party will move for dismissal on the 

grounds of facts and the law.  The party seeking 

affirmative relief shall have no right to relief, and 

that's without waiver per rule of our right to proceed 

on the defense.  

If you would like me to be heard, if I may be 

heard, I would like to tell you why.  I will leave it 

to you.  It's not different than the argument we had 

earlier this morning on the summary judgment, but I 

can summarize it real quick. 

THE COURT:  If you think you need something on the 

record, this would be your chance to put it on the 

record again, Mr. Lombard, if you need to. 

MR. LOMBARD:  Yes, ma'am.  I will be brief.  

As I explained this morning, there is an 

obligation -- it's their burden to prove that there is 

no -- even giving them the benefit of the doubt there 

is a right, which they have not established and cannot 

establish as a matter of law, they have not proven 

that there is an absence of any rational basis for the 

limitation.  That's number one.  
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Number two, I will raise the ripeness issue now 

that the evidence is in and they have rested.  They 

have not put forth any evidence that they attempt to 

exceed the authority cap anytime before the expiration 

of the provision on April 1, 2020.  As a matter of 

fact, they are not exceeding it today.  They are at 16 

by count and by the testimony.  So we don't think it's 

ripe.  There is nothing to adjudicate at this point in 

time.  That goes to the first issue.

The second issue is it's hard to put on evidence 

about what the Constitution says, but their premise is 

that the statute, which you can read, and the 

constitutional provision, which you can read, 

conflict.  They don't.  

There was no evidence on that issue.  It's purely 

a matter of law, so we are entitled to a dismissal for 

the reasons that I articulated this morning, which I 

won't rehash. 

THE COURT:  Thank you.  

Response for the record, Mr. Miller?  

MR. MILLER:  Thank you, Your Honor.  I think Your 

Honor has already pretty much heard our argument 

connected with the motion for summary judgment and our 

trial brief.  I think the evidence does show that 

Trulieve would clearly want to establish more than 
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30 facilities.  It had 27 pending at one point.  It 

had to withdraw 13 because they were no longer 

practical.  

They are obviously moving forward with new 

dispensary location applications in the amount of at 

least 14 to fill up spaces as much as they can under 

the 30 cap.  

So obviously some of the spaces that they would 

have proceeded with are not MSA practical under the 

statutory cap, but they want to serve the entire 

state.  They said that repeatedly.  They said it in 

their applications for dispensary locations.  They 

have said it here today.  So clearly we wouldn't have 

brought the case if we were happy with the 30 cap.  

Thank you.  

THE COURT:  Thank you.  

Taking the evidence in the light most favorable to 

the nonmoving party and factoring in testimony that 

included the expectation that by January of 2019 they 

will be at capacity and wanted to grow, the Court 

denies the motion, Mr. Lombard.  

Is there any evidence that you wish to put on in 

your case-in-chief?  

MR. LOMBARD:  We would call Courtney Coppola, and 

we will offer some exhibits.  
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Before I do that, the question I have for the 

Court is were we planning a lunch break or not today, 

and what's your preference?  

THE COURT:  That was going to get me to my next 

question, which was how long do you anticipate your 

direct is going to be?  

MR. LOMBARD:  An hour.  

THE COURT:  Let's take a lunch break.  This is not 

an endurance test.  It's not even one of those 

high-priority cases that have to be jumped over 

everything else on the docket like an election 

challenge or something like that, so we can actually 

eat lunch.  Therefore, I will let you eat lunch.  

I don't know if you are fond of whatever is being 

served in the cafeteria or if you want me to give you 

a little extra time.  

Before you answer, Mr. Miller, how long do you 

anticipate on cross-examination?  

MR. MILLER:  I would guess half an hour at most.  

THE COURT:  Okay.  And, Mr. Lombard, do you 

anticipate any other witnesses?  

MR. LOMBARD:  I don't.  Just to lay the cards on 

the table, I think I have one exhibit.  It's the big 

one they are complaining about.  

THE COURT:  They weren't complaining.  They were 
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just making legal argument. 

MR. LOMBARD:  Yes, ma'am.  

Her testimony and any redirect I may have, as we 

mentioned during the pretrial, I don't see how we 

don't finish today even if we took an hour and a half 

lunch. 

THE COURT:  There you have it.  Do you want an 

hour and a half?  You have got an hour and a half.  

I will ask if anybody can find out why the 

legislature picked April 1, 2020, as the expiration 

date for the sunset.  It's not usual for April Fool's 

Day to be the date selected, but it would be 

interesting to know perhaps, or not, if you can find 

it out.  

It's 12:30, so we will see you back here at 2.  

MR. LOMBARD:  Thank you.  

THE COURT:  And the courtroom will be secure, 

right, Deputy?  

THE COURTROOM DEPUTY:  Yes. 

THE COURT:  Take that which you need and leave 

what you don't.  

Thank you everyone for a nice, calm morning, and 

we will see everybody in a little bit.  

(Recessed at 12:31 PM.)
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AFTERNOON SESSION  

(Resumed at 2:04 PM.) 

THE COURT:  Mr. Lombard, you can call your 

witness. 

MR. LOMBARD:  The Department of Health calls 

Courtney Coppola.

COURTNEY COPPOLA,

having been duly sworn, was examined and testified as 

follows: 

THE COURT:  Spell your first and last name.  

THE WITNESS:  First name Courtney, 

C-o-u-r-t-n-e-y, last name C-o-p-p-o-l-a.  

THE COURT:  Thank you.  

Counsel, you may inquire.  

DIRECT EXAMINATION

BY MR. LOMBARD:  

Q. Ms. Coppola, are you employed by the Department of 

Health? 

A. I am. 

Q. And what position do you hold with the Department 

of Health? 

A. Interim director.  

Q. Interim director of what office? 

A. Office of Medical Marijuana Use.  

Q. And just at a high level, what is the charge or 
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your responsibilities of the Office of Medical Marijuana 

Use? 

A. The OMMU for short is charged with regulating the 

now 14 vertically integrated marijuana businesses that are 

authorized to cultivate, process, and dispense low-THC 

cannabis and medical marijuana to qualifying patients. 

Q. Before we get too far, can you give us your 

educational background? 

A. Sure.  I received my undergraduate degree from 

Florida State University in 2013 and a master's degree from 

Florida State in 2014.  

Q. What was your master's in? 

A. Applied American politics and public policy.  

Q. And prior to your current position as the interim 

director of OMMU -- that's very difficult to pronounce 

sometimes -- did you have any other positions prior to that 

with the Department? 

A. Yes.  

Q. Can you tell us about those? 

A. Prior to being interim director of the OMMU, I was 

the deputy director of the OMMU.  And prior to that I was 

the statewide coordinator of the Office of Compassionate 

Use, which was the name of the Office of Medical Marijuana 

Use before it was renamed by Senate Bill 8A.  

Q. Could you tell us what your current 
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responsibilities are as interim director? 

A. Generally we oversee all functions of the office, 

so everything from inspections to rulemaking to the 

program.  

Q. How, if at all, did your duties as deputy director 

differ from your current responsibilities? 

A. As deputy director I was over operations and 

rulemaking, the identification card program, and all 

public-facing positions and patient outreach, and then the 

plans and licensing was the other portion.  Now as interim 

director I'm over both, compliance and licensing of MMTCs 

and all operations. 

THE COURT:  I am going to ask you to slow down.  

If you use initials, tell me what they stand for, 

please.  

THE WITNESS:  Yes, ma'am.  I'm sorry. 

THE COURT:  No problem.  I want to make sure I am 

understanding the full background. 

BY MR. LOMBARD:  

Q. I should have warned you because I know you, and 

you do talk a little fast sometimes.  

THE COURT:  It's also the court reporter 

preservation.  

MR. LOMBARD:  I agree.  

THE COURT:  If you want to have an accurate 
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record. 

MR. LOMBARD:  We all do, I think.  

BY MR. LOMBARD:  

Q. Could you tell us whether you have any involvement 

or have had any involvement with the inspection and 

approval of dispensing locations in the MMTCs or dispensing 

organizations in either of your positions that you have 

held? 

A. Yes, I have.  

Q. Could you describe that for us? 

A. Yes.  Especially in the beginning back when we 

were the Office of Compassionate Use, there was -- it was a 

very small staff, so I prepared the checklist for 

dispensing location inspections and also attended the 

inspections for authorization of many, if not most of, the 

dispensing locations.  So I prepared the checklist and also 

conducted the inspection and assisted with the approval 

letter after the fact.  

Q. How about you were mentioning dispensing 

organizations.  How about with respect to MMTCs? 

A. Same is true.  I still attend inspections.  Not as 

frequently anymore, but still help prepare checklists or 

attend inspections as needed. 

Q. You said prepare checklists.  Can you explain to 

us what you mean by that? 
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A. Each MMTC applied with an application in 2015, and 

those approved medical marijuana treatment centers are held 

to the exact representations made in their original 

application.  

Q. So when you are creating a checklist, what goes on 

the checklist itself? 

A. We go actually step by step each section of their 

original application.  Whatever the representation made in 

their original application is is what we look for during 

inspection.  

Q. Okay.  Now, you have made a distinction between 

the original dispensing organization process and MMTCs in 

describing your responsibilities.  Could you generally 

describe for us, give us an overview quickly of the 

framework for dispensing organizations versus MMTCs? 

A. The original Compassionate Medical Cannabis Act of 

2014 was a very short statute.  It was only about seven or 

eight pages if you printed it, and it contemplated five 

then dispensing organizations to be selected and awarded 

reasonably.  There were five regions, and those were to be 

vertically integrated businesses that cultivated, 

processed, and dispensed at the time only low-THC cannabis. 

Q. How did the Department go about selecting who 

those five licensees were?  Was there an application 

process? 
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A. That's correct.  The Department promulgated rules 

for the application cycle for the then dispensing 

organizations, and those applications were accepted in July 

of 2015.  

Q. Are you as the interim director generally familiar 

with what the requirements were for information to be 

contained within those applications? 

A. Yes.  

Q. And can you tell me -- first of all, why are you 

familiar?  Why as part of your job do you become familiar 

with what was required to be in those original applications 

in 2015? 

A. Since the award of the original then dispensing 

organization approvals, those dispensing organizations, now 

MMTCs, are held to all representations, not just in 

dispensing location, but in every section of their 

application.  So through ongoing compliance and regulation 

of these businesses over the past, you know, almost four 

years now, I have had occasion to review the 

representations in their application.  

Q. Okay.  Just to be clear, you were not one of the 

evaluators -- just so there is no confusion, you were not 

the person who evaluated those applications in 2015 to 

select who the best one was for a particular region? 

A. That's correct.  
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Q. As part of that application, were applicants 

required to include or were they asked to include 

dispensary plans or description of what their plans were 

for opening dispensaries? 

A. Yes.  

Q. And generally at a high level, what were they 

asked to provide in that portion of the application? 

A. In the dispensing accountability or premises 

section, I believe it was a map of where the location was 

that included major roadways, floor plan of that location, 

and I think general kind of operations at each location.  

Q. Okay.  And as part of your responsibilities with 

the Office of Medical Marijuana Use, have you ever had 

occasion to review Trulieve's original application in 2015? 

A. Yes.  

Q. And why did you review it? 

A. I have completed checklists for many inspections 

of dispensing locations for Trulieve.  

Q. So have you reviewed the actual dispensing section 

of the Trulieve application? 

A. Yes.  

Q. And if you recall, within the dispensing plan that 

was submitted by Trulieve, did they identify any specific 

dispensary locations with their original application? 

A. Yes.  
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Q. Do you recall which ones those were? 

A. Yes.  Originally it was Tallahassee and Quincy.  

Tallahassee and Quincy had specific addresses, which were 

later changed, and then a mention of a Pensacola location, 

no address.  

Q. Okay.  You say some with the address, no address.  

What kind of documentation was to be included in that 

application for dispensing physical locations generally? 

A. A map, a floor plan -- a map of the location, a 

floor plan of the specific dispensing location, local 

zoning authorization or approval documentation. 

Q. Now, did their original plan describe any kind of 

plan to expand? 

A. Yes.  

Q. Can you describe at a high level what that plan 

was within the original application? 

A. In Trulieve's dispensing expansion plan, they 

wanted to expand statewide as quickly as possible to 

provide patient access and stated that they would do that 

through a staged rollout from month 1 through month 49 that 

they laid out 14 different zones that they would expand to 

over 49 months.  Each of the 14 zones were trade zones 

where they would establish a dispensing location in a trade 

zone and then service the patients from that location 

either at the storefront itself or through delivery.  
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Q. Okay.  And for those trade zones, and I will hand 

you -- or the application is there, and we will get to it 

in a second as one of our exhibits.  But for those trade 

zones, do you recall whether they specifically 

identified -- let me ask it a different way.  

Within the application as it relates to those 

trade zones you just described, did Trulieve provide 

specific locations, addresses, for each those 14 zones that 

you described? 

A. No.  

Q. Did they provide it for Tallahassee, though? 

A. Yes.  

Q. And did they provide specific dates when they 

would open any of those given trade zones or when they 

anticipated opening? 

A. Only a month, by a month schedule, not a specific 

date.  

Q. Okay.  

MR. LOMBARD:  Judge, at this point I'm going to 

ask the witness to look at Defendant's Exhibit 1, 

which I have handed to her.  It's a large document.  I 

have one for you, if I may approach and hand those 

both to the clerk and you. 

THE COURT:  I presume you have provided them also 

to Mr. Miller?  
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MR. LOMBARD:  Mr. Miller, has, yes, more than he 

needs, but he has everything that we have.  

THE COURT:  Okay.  

MR. LOMBARD:  Let me apologize for the size, but 

this is what was submitted to the Department.  

Madam clerk, this one is for you to take.  

THE COURT:  Thank you.  

MR. LOMBARD:  May I proceed, Judge?  

THE COURT:  You may.  

BY MR. LOMBARD:  

Q. Now, Ms. Coppola, do you recognize what I have 

handed you in a very large notebook as Exhibit 1? 

A. Yes.  

Q. And what is it? 

A. This is Hackney Nursery d/b/a Trulieve's original 

application for dispensing organization approval. 

Q. Is that something that your office maintains as 

part of its records? 

A. Yes.  

Q. And has it been in the Department's possession, 

the original copy, since it was tendered in July of 2015? 

A. Yes.  

Q. And are you familiar enough with it to identify it 

as an authentic copy of what is maintained by the 

Department at the Office of Medical Marijuana Use? 
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A. Yes.  

Q. Okay.  Now, let's start with -- well, let me 

orient you so when we turn to pages we are not all going to 

different places.  

At the bottom of every page you will see DOH, and 

there is a legend that says DOH Exhibit 1.  Do you see 

that? 

A. Um-hm.  

Q. And then in parentheses it will say page 1 of 

1883.  Do you see that? 

A. I do.  

Q. If you can turn for me to page 31 of 1883, what is 

this page?  What does it contain? 

A. This is the signature page of the original 

dispensing organization application.  

Q. Okay.  And right above the signature there is a 

paragraph.  What is the applicant required to attest to 

there by virtue of the signature? 

A. That -- would you like me to read it or just 

generally?  

Q. You can summarize it for us.  I think the judge 

can see it.  Generally what does it require the 

applicant -- why does it require the applicant's signature 

in that location? 

A. It requires the applicant to attest all of the 
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information is correct in the application.  

Q. Okay.  And am I correct it states that it serves 

as the basis for licensure and that the information is true 

and correct? 

A. Yes.  

Q. Okay.  So earlier when you were discussing this 

checklist that you create for inspections, is that 

checklist based on the information contained in the 

original application because it is supposed to be true and 

correct? 

A. Yes.  

Q. Does the Department hold the applicant to the 

information submitted with the original application in July 

of 2015? 

A. Yes.  

Q. Now, we are going to skip to the dispensing 

section.  You are going to make a big flip in that 

notebook, and you are going to go to 1254 for me.  I would 

like you to, if you would.  

Let me know when you are there.  

A. 1254?  

Q. 1254.  My copy says Table of Contents.  

A. Yes. 

Q. Is that the beginning of the dispensing section 

for the Trulieve application? 
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A. Yes, it is.  

Q. Okay.  Is there a table of contents there for that 

section? 

A. Yes. 

Q. Okay.  There is also a part 3 that says 

Financials.  Do you see that towards the bottom of the 

Table of Contents? 

A. Yes, I do. 

Q. Generally why is there a financial section in the 

application? 

A. There is a financial section of all dispensing 

organization applications for the applicant to demonstrate 

how they have the financial ability to fund their 

operation. 

Q. Was there a projection that was supposed to be 

included within the application along with their finances? 

A. Yes. 

Q. Forward-looking -- was there a forward-looking 

two-year budget that was required? 

A. That's correct.  

Q. Now, I can take you to specific pages, but I would 

rather not flip if we don't have to.  If you can 

remember -- I'm happy to point to the page, but let's see 

if you can remember.  

Do you recall whether the dispensing application 
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by Trulieve represented that all personnel, regardless of 

their position, would get training on all the procedures 

and policies regarding the dispensing of the medications? 

A. Yes, their training plan did include all 

employees. 

Q. Do you recall whether they represented that all 

patients, whether delivery or those that show up to the 

dispensary location, would receive a comprehensive 

educational packet? 

A. All patients.  

Q. And did you -- does the Department understand that 

to include those patients who had received medication by 

delivery? 

A. Yes, that's correct.  

Q. Now, do you know whether Trulieve promised to 

provide the same counseling in person as it would to those 

patients upon delivery and/or by phone? 

A. Yes, I believe the application describes the 

procedure for patients for dispensation of the same 

regardless of it's in person or via delivery. 

Q. If you can please turn to 1268 of the application, 

which is Exhibit 1.  Sorry, Defense Exhibit 1.  

A. I'm at 1268.  

Q. If you look towards the middle of the page, there 

is a heading "Adequate Patient Attention."  Do you see 
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that? 

A. I do.  

Q. If you could -- you don't need to read it out 

loud.  Read that last sentence to yourself, and then I have 

a question for you.  

A. (Witness reviewing document.) 

Q. Have you read it? 

A. I have.  

Q. Okay.  Did Trulieve represent in its application 

that it would counsel patients via phone, in person, or 

upon delivery? 

A. They did.  

Q. If you turn the page, did Trulieve also represent 

that it could provide information to clients or customers 

or patients, however you want to describe them, by phone, 

by online chat, and through their website? 

A. They did.  

Q. Now, if you will turn to 1323 for me.  

MR. MILLER:  I'm sorry, what page?  

MR. LOMBARD:  I'm sorry, 1323.  

A. I'm with you. 

Q. Earlier you described or you gave testimony about 

locations in the original application.  Is this an example 

of where Trulieve identified Quincy, Florida, as a 

dispensing location? 
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A. Yes, that's correct.  

Q. Have they ever opened a Quincy location? 

A. No.  

Q. And does this also identify Tallahassee has a 

location? 

A. Yes, it does. 

Q. Now, if you turn to 1369.  When you are there, if 

you look at the first paragraph under the heading 

"Applicable Local Codes," do you see that? 

A. I do.  

Q. Are you familiar with this provision?  Do you need 

a minute? 

A. Yes, just a minute. 

Q. Sure.  

A. (Witness reviewing document.) 

Okay.  

Q. Did Trulieve represent in its application to the 

Department for any dispensing locations it would need to 

comply with local codes? 

A. Yes.  

Q. Okay.  And I can take you to it, but did they also 

make that representation with respect to zoning laws? 

A. Yes.  

Q. Now, I would like to take you to the beginning of 

another section within the dispensing plan, and it's on 
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page 1404.  

MR. MILLER:  I'm sorry, Ed.  1404?  

MR. LOMBARD:  Yes.  

A. I'm with you.  

Q. I don't want to lead.  Can you tell us what 

section this begins within the dispensing plan? 

A. Sure.  This is the introduction to the patient 

access and transportation plan.  

Q. Okay.  And would you agree with me that -- well, 

that's a leading question.  

Did Trulieve within its application plan to 

deliver to the remote areas in the northwest region? 

A. Yes.  

Q. Did they identify anywhere in their original 

application that they would open any locations other than 

Tallahassee and Pensacola in the northwest region - I'm 

sorry, and Quincy? 

A. No.  

Q. Now, do you know whether there's an entire section 

in their application dedicated to patient delivery and what 

they would undertake to deliver to patients as part of 

their plan? 

A. There is, yes.  

Q. If you go to 1416, 1-4-1-6, tell me if that's 

where it begins -- or tell the Court if that's where it 
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begins.  

A. (Witness reviewing document.) 

Yes, 1416 top of the page is beginning of the 

patient delivery section. 

Q. Take a second to read that paragraph to yourself, 

and then I have a question.  

A. (Witness reviewing document.) 

Q. Does this represent to the Department that a key 

component of the Trulieve plan is to deliver products to 

patients in the northwest region? 

A. Yes, that's correct.  It states that the northwest 

region is especially geographically disbursed, and in order 

to accommodate the patients in that region, that they would 

be delivering.  

Q. And if you turn to the page, so we would be on 

1417, does it describe how patients would place their 

orders for delivery? 

A. Yes.  On page 1417, it outlines the first method, 

which is online.  And on to 1418 it goes on to also 

describe how a patient can place an order by phone.  

Q. Since you have reviewed this before, is there an 

entire section here dedicated to their partial plan that 

focuses on delivery of products to patients that aren't 

near the actual dispensing facility? 

A. Yes, that's correct.  
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Q. Now, you talked about earlier trade zones.  Based 

on your review of the application, what was the 

representation regarding trade zones, physical dispensary 

locations, and deliveries?  How would that work as 

described in their application? 

A. In order to serve statewide, the plan was over 

49 months to open up 14 dispensing locations in 

14 different trade zones in order to create like a hub and 

a spoke where one MMTC dispensing location would be able to 

service that trade zone, either by patients visiting that 

location in person or via delivery for that zone.  

Q. Okay.  If you could turn to 1424 within 

Defendant's Exhibit 1.  If you can look at the heading -- 

well, there is a heading "Dispensary Expansion Plan."  Do 

you see that? 

A. I do.  

Q. Did they describe -- did Trulieve describe their 

method or methodology that they were going to employ for 

expanding throughout the state? 

A. Yes.  At the bottom of the page starts the plans 

for dispensary expansion. 

Q. And does it carry over? 

A. It does.  It carries onto page 1425 and then into 

the next section, which is the long-term expansion plan.  

Q. In the middle of page 1425, is there a specific 
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description of the sequence in which they were going to 

expand their dispensary operations? 

A. Yes. 

Q. And is it a specific description, a specific 

location, or is it generic? 

A. It's generic.  

Q. And you don't have to read it to us, but at a high 

level, how did they represent they would expand? 

A. First within the region along I-10, which is a 

major interstate, and then statewide down I-75 by kind of 

different corridors or main locations.  

Q. And how about down I-95? 

A. Yes, it continues.  I-10, I-75, I-95, and then to 

Southern Florida after that. 

Q. And just to be clear, is that the specific 

order -- do they represent what that is the specific order 

in which they were going to expand their operations of 

dispensing facilities? 

A. Yes, they are listed in that order.  

Q. Well, if you look it says, "The following sections 

describe plans for expansion which will proceed in the 

following order."  

Do you see that? 

A. Yes, that's correct. 

Q. In actuality, did they proceed in that order? 
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A. No.  

Q. Now, if you turn to 1428, we had described these 

zones.  Is 1428 a trade zone map that they provided to the 

Department? 

A. Yes.  

Q. Now, earlier you said -- I heard you say that 

there was a plan in their application to expand over a 

certain amount of time? 

A. Yes, that's correct.  

Q. Okay.  If you could turn to -- you are going to 

have to flip a lot -- 1832.  

A. I'm with you.  

Q. Are you there? 

A. I am.  

Q. Is this in the financial section? 

A. Yes, it is.  

Q. And is this a projected model? 

A. Yes, it's the dispensary expansion model.  

Q. And when you said earlier that they had a period 

of time with which they had represented they would expand, 

does this reflect that? 

A. Yes, it does. 

Q. And can you tell from looking at this dispensary 

expansion model what representation they made to the 

Department as to the number of dispensaries they would have 
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by year five? 

A. Twenty-eight.  

Q. Do you know what year we are in in their 

operational model? 

A. This will be year three in November.  

Q. What was their representation -- what were they 

planning by year three as reflected here? 

A. Twenty-two locations.  

Q. Okay.  Now, if you look right above that it says 

total number of operational dispensaries.  Is that a 

different number? 

A. Yes.  Excuse me.  That's 11. 

Q. So they have a dispensary head count, but then 

they also have a total number of operational dispensaries.  

What was the total number of operational dispensaries that 

they represented they would have by year five? 

A. Fourteen. 

Q. How about by year three, which is what we are in 

now? 

A. Thirteen.  

Q. Year three, not year four.  

A. Sorry, 11. 

Q. Thank you.  

Now I'm going to ask you to actually go backwards 

to 1815.  Are you there? 
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A. I am.  

Q. Okay.  Very small font, so take your time.  What 

I'm looking for is is there any representations to what 

Trulieve's market capture rate -- what their expectations 

were as to market capture rate outside of their region? 

A. (Witness reviewing document.) 

Yes.  It states that Hackney Nursery has estimated 

a 70 percent capture rate in the northwest against other 

licensees.  And due to population concentration, Hackney 

estimates 20 percent capture in all other regions. 

Q. Okay.  What region were they granted a dispensing 

organization license for? 

A. Northwest.  

Q. Okay.  Now, I had asked you earlier what their 

operational head count was for dispensaries by year five, 

and you said it was 14.  How many trade zones did they 

identify in their application? 

A. Fourteen.  

Q. You can put that away.  I don't have any other 

specific questions about the -- questions about specific 

pages.  

Now, earlier you said that they had identified -- 

Trulieve had identified Quincy as a potential location for 

a dispensing facility and that changed, correct? 

A. That's correct.  
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Q. Could you describe what a dispensing organization 

licensee has to do if they want to deviate from the 

representations made in the application to the Department? 

A. If an MMTC would like to change from their 

original application, they have to prepare an amendment, a 

written amendment, to the Department stating what change 

they are requesting to make and how that change is of the 

same quality or better than their original representation.  

Q. And who reviews that? 

A. Myself, then back in the Office of Compassionate 

Use days, Director Bax as well. 

Q. What's the last component of the amendment for 

purposes of being approved to open a particular -- a 

dispensary in a particular location? 

A. The Department would have to do an inspection of 

that specific location, and there would have to be written 

approval to begin dispensing at that location. 

Q. Okay.  If a dispensing organization licensee or 

now an MMTC licensee doesn't request inspection and 

authority to open but just sends you paperwork about a 

potential location, what is the import of that?  What does 

it mean to the Department when they get just the paperwork 

but not a request for inspection and authorization? 

A. Any amendment we include with the original 

application and all amendments that come in, but an MMTC 
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isn't allowed to move forward with dispensing at that 

location.  It doesn't go on the Department's website as an 

approved location, and that location is not approved. 

Q. Without a request for inspection, is there any 

action -- is there anything for the Department, any action 

for it to take on one of those amendments that doesn't 

request inspection authorization? 

A. No.  It's not complete until the inspection has 

been conducted.  

Q. I think we have established this, but do you know 

how many dispensing locations Trulieve had received 

authorization to open and operate prior to the 2017 

legislative session? 

A. Seven.  

Q. And if they had only identified Tallahassee, 

Quincy, and Pensacola as specific locations, explain to me 

how they got to seven before the 2017 legislative session? 

A. They submitted amendments to their original 

application.  

Q. I think you answered this earlier in the context 

of the specific sequence laid out in the application, but 

for those additional four within that time frame, did they 

follow the sequence that they described in their 

application? 

A. No.  
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Q. Can you tell us where they went that was different 

than their plan sequence in the application? 

A. As I recall, I know their plan originally stated 

they were going to service all of the northwest region 

first.  Their first location was Tallahassee, but that 

was -- the next was supposed to be Pensacola, but instead 

they did I think Clearwater and Tampa, then Miami, and then 

Pensacola.  So it was a little out of order. 

Q. There has been an assertion made that Director Bax 

was encouraging and actually pushing Trulieve regarding the 

Pensacola location.  Do you happen to know why he was doing 

that on behalf of the Department? 

A. In Trulieve's original application, they stated 

they were going to service the region as quickly as 

possible with Pensacola being the second location.  

Q. Was the Department looking to have Trulieve comply 

with its sworn representations in the application by 

opening the Pensacola location? 

A. That's correct.  

Q. There has been discussion about serving statewide 

and areas that can't be reached or difficult to reach by 

delivery vehicles.  In any of the amendments where 

paperwork was submitted to the department, has Trulieve 

requested or identified that they want to open a location 

in Jefferson County? 
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A. No.  

Q. Wakulla? 

A. No. 

Q. Franklin County? 

A. No. 

Q. Gadsden County? 

A. No.  

Q. Madison? 

A. No.  

Q. Taylor? 

A. No.  

Q. Those counties that I just listed, are those 

counties within the northwest region? 

A. Yes, they are. 

Q. As the director, or interim director, are you 

familiar with how patients in those counties are receiving 

medications to the extent there are patients in those 

counties? 

A. Yes.  

Q. Could you tell us? 

A. Sure.  There are dispensing locations, physical 

brick and mortar, in Tallahassee a few, Pensacola a few, 

and Fort Walton Beach now, and they receive their orders 

either in person at the dispensing locations in the region 

or via delivery.  
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Q. You said that there is more than one in 

Tallahassee and Pensacola.  How so? 

A. Other MMTCs have opened dispensing locations in 

Pensacola and Tallahassee. 

Q. How many dispensaries are authorized for operation 

across the state -- across all MMTCs? 

A. There are currently 51.  

Q. In terms of the -- some of the locations that 

Trulieve has not yet opened but identified, I think we saw 

an exhibit that had some places, were any of these 

locations where there are already existing dispensaries 

from other MMTCs? 

A. Yes, I believe so.  

Q. Can you give us an example? 

A. Sure.  One of the proposed locations is Clearwater 

where Trulieve and other MMTCs already have a location.  

Same with Miami.  I believe Fort Lauderdale as well.  

Q. Okay.  Do you know how many Trulieve has today in 

Miami? 

A. Two. 

Q. Authorized is what I meant.  

A. Correct.  Two. 

Q. Have they submitted any documentation suggesting 

that they want a third location in Miami? 

A. Yes.  
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MR. LOMBARD:  Judge, may I approach that map 

again?  

THE COURT:  You may.  

BY MR. LOMBARD:  

Q. Ms. Coppola, there is a lot of white space between 

the Tampa area south of Orlando and the Vero Beach purple 

pushpin.  Do you see that? 

A. I do.  

Q. I am just going to pick a county.  Highlands 

County.  Is there any request by Trulieve to serve 

Highlands County by opening a dispensary there? 

A. Not that I recall, no.  

Q. Okay.  In terms of these more rural counties, are 

you familiar with any amendment or documentation they have 

submitted to you in order to serve those more rural areas 

of the state? 

A. Not that I recall, no.  

Q. How do those rural areas of the state get serviced 

by any MMTC? 

A. Via delivery.  

Q. There has been assertions that delivery costs $25 

when done through Trulieve.  Do you know whether all MMTCs 

charge for delivery? 

A. No.  There is either varying fees or some charge 

none at all.  
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Q. No delivery fees, is that what you are saying? 

A. That's correct.  

Q. Probably side tracking you a little bit, but there 

is also an assertion that you can't go inside the home or 

inside wherever the delivery is being made.  Is there any 

kind of prohibition that you are aware of in the statute 

from allowing one of the two delivery persons to enter a 

facility to deliver the medication? 

A. No, there is not.  

Q. Okay.  Are you aware of any other MMTCs that 

actually do enter facilities to deliver medication to 

patients? 

A. I have heard other MMTCs enter either a home or 

whatever. 

MR. MILLER:  Hearsay. 

THE COURT:  Sustained.  

BY MR. LOMBARD:  

Q. Now, in -- I'm going to refer to it as SB 8A.  We 

have been talking about it as the 2017 amendment, but it's 

easier if I call it SB 8A.  Do you know what I'm referring 

to when I say SB 8A? 

A. We do. 

Q. Let's make sure we are on the same page.  What do 

you belive SB 8A is? 

A. Senate Bill 8A was a bill during special session 
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in 2017 that drastically changed the medical marijuana 

statutes in Florida.  

Q. Have you read it? 

A. I have.  

Q. Is that what is now codified as 381 -- Section 

381.987 in the Florida Statutes? 

A. No.  It's 381.986. 

Q. That's a typo on my part.  

THE COURT:  Say the number again. 

THE WITNESS:  381.986. 

THE COURT:  Thank you.  

MR. LOMBARD:  I may get chastised for not having 

that right when I get home.

BY MR. LOMBARD: 

Q. Is your office responsible for implementing that 

law?  

A. Yes, we are.  

Q. Was there a complete rewrite of the prior 

dispensing organization statute? 

A. Yes, it was.  

Q. Are there dispensing organizations today under the 

current law? 

A. No.  

Q. And did the law eliminate the dispensing 

organization regulatory framework? 
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A. Yes, it did.  

Q. And has that been substituted with something? 

A. Senate Bill 8A, now section 381.986, details the 

regulatory structure for MMTCs. 

Q. And if I was a dispensing organization, one of the 

five licensed dispensing organizations at the time, was I 

allowed to request licensure under the new MMTC statute? 

A. Yes.  Senate Bill 8A included a provision for how 

dispensing organizations then could be registered as MMTCs.  

Q. And did Trulieve make a request to be registered 

as such? 

A. Yes. 

Q. Were they denied that request? 

A. No.  

Q. So do they have a license as an MMTC today? 

A. Yes.  

Q. Is the opening or the operation of dispensaries an 

activity under that license? 

A. Yes.  

Q. Does the Department issue separate licenses for 

each of those dispensaries? 

A. No.  

Q. Earlier I asked you how many dispensing locations 

Trulieve had requested authorization and had been approved 

for prior to the 2017 legislative session, and you said 
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seven.  Do you know how many they have received 

authorization for after the session began? 

A. After session began to present?  

Q. I'm sorry, through the filing of this action in 

March of 2018.  

A. I believe they requested seven more by filing, now 

nine more have been approved.  

Q. So how many do they have approved as of today? 

A. Sixteen.  

Q. Fourteen and -- since this lawsuit, again, there 

were other locations that were approved, correct? 

A. That's correct. 

Q. Is that how we get to 16? 

A. Yes.  

Q. Are there any pending requests for inspection and 

authorization to open any new dispensing facilities by 

Trulieve? 

A. Yes.  

Q. How many? 

A. One.  

Q. Were there other inspections that had been 

scheduled but have been cancelled? 

A. Yes.  

Q. Do you know why? 

A. There were two locations that were originally 
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scheduled but are not ready to be inspected yet and then 

one that we are moving forward and has a pending 

inspection. 

Q. When you say aren't ready for inspection, did 

Trulieve represent they weren't ready to be inspected for 

purposes of authorization? 

A. That's correct, the physical building is not 

ready. 

Q. It's not ready.  

As of today, has Trulieve requested inspections 

and authorization to open more than 30? 

A. No.  

Q. Thirty dispensing locations? 

A. Correct.  No.  

Q. How many entities are currently registered as 

MMTCs? 

A. Fourteen. 

Q. Does each of those 14 have through April 1st of 

2020 up to 30 dispensaries that they can open? 

A. Yes, that's correct.  

Q. And the Department recently -- the registry 

recently hit the 100,000 patient mark of active patients.  

As a result of that, does the Department now have under 

authorization under statute to issue more MMTC licenses? 

A. Upon registration of 100,000 qualified active 
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patients, the Department is authorized to award four more 

licenses.  

Q. Okay.  And, actually, is there another three from 

the original ten that were authorized that are going 

through the machinations of licensure that sometimes occur? 

A. Yes, that's correct.  

Q. Such as administrative challenges and the like? 

A. Correct.  

Q. So if I take those 17 plus the four more for 

hitting, what is the total that the Department as of today 

would be authorized?  Seventeen plus four? 

A. Sorry, 21.  

Q. And if I multiply, I'm not trying to test your 

math, if I wanted to know how many dispensaries were 

authorized in the state, I would take 21 and multiply that 

by 30 through April of 2020, correct? 

A. That's correct. 

Q. If I told you 630, would that sound about right? 

A. That's right.  

Q. And it's come up before, but I would like some 

testimony on it.  Since you implement or your office 

implements the statute, is the limitation of 

30 dispensaries per MMTC under the current law in 

perpetuity, meaning is that forever? 

A. No.  It expires. 
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Q. When does it expire? 

A. April 1st of 2020. 

Q. And since your office implements the statute, on 

April 1st of 2020, would the Department at that point be 

able to authorize, if requested, the opening of more than 

30 dispensaries per MMTC? 

A. Yes, that's correct.  

Q. And we keep saying 30.  It was a different number 

previously.  Is there a provision in the statute to 

increase that cap as the population of patients increases? 

A. Yes.  It was originally 25, and five more became 

available also at the 100,000 patient registration mark, 

and an additional five will become available per MMTC when 

we reach the next 100,000 qualified registered patients.  

So at 200,000, each MMTC will get an additional five 

dispensing locations.  

Q. Do you know how long it took to get -- well, do 

you know what today's current count is?  I know it changes 

daily.  It goes up or perhaps it vacillates, I don't know.  

Do you know roughly what the patient count is on the 

registry today? 

A. Last week it was 115,000, so north of that. 

Q. How long does it take to get to 115,000? 

A. Probably since -- we began dispensing in July of 

2016, so since then is when we were able to dispense, but 
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we saw a large increase and the bulk of those patients 

added after the amendment was in effect.  

Q. Was there any kind of average clip that you go at 

every month now that you have seen? 

A. About 2500 or 3000 a week. 

Q. Per month?  Per week? 

A. Um-hm.  

Q. Now, I heard someone describe the Miami area as 

having five million people.  Are there five million 

patients in the Miami area that are registered? 

A. No.  There is only just north of 115,000 statewide 

qualified patients.  

Q. Okay.  Is there a larger percentage of patients in 

the larger metropolitan areas? 

A. I would think by statistics, yes.  

Q. Okay.  I mean, it almost seems like common sense, 

but you are the director.  Would you agree with we -- well, 

you tell me, are there more patients actively registered in 

Jefferson County or Miami-Dade County? 

A. Miami-Dade. 

Q. I'm not picking on Jefferson.  

THE COURT:  It sounds like it.  

MR. LOMBARD:  I know it does. 

THE COURT:  And I spent three years as their 

circuit judge, and they are lovely folks over there.  
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MR. LOMBARD:  They are. 

THE COURT:  I'm sure the Chamber of Commerce would 

not be happy with you right now, Mr. Lombard. 

MR. LOMBARD:  I'm trying to promote Jefferson 

County, Judge. 

THE COURT:  It didn't sound like it.  So I drew 

the wrong conclusion, I apologize, but find one of the 

other 65 or 66 counties.

THE WITNESS:  You can choose Okaloosa. 

MR. LOMBARD:  I will pick Franklin since it's a 

lovely beachy area.  

BY MR. LOMBARD:  

Q. Franklin County, they have less than, say, Broward 

County, correct? 

A. That's correct. 

THE COURT:  Or you could pick Liberty, which has 

the smallest population. 

MR. LOMBARD:  We can.

BY MR. LOMBARD:

Q. Here is my point:  There was some discussion 

that's been or some contentions made in this case about 

limitations within regions.  My question to you is do you 

know what those limitations are premised on? 

A. Population in 381.986. 

Q. The point I was trying to get at is would it be 
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the Department's position that the population has some 

correlative affect on the number of patients, meaning the 

bigger area, the more patients that you typically have? 

A. Yes, that's correct.  

Q. So when we have that statutory limitation by 

region and folks say it makes no sense, does the Department 

view the correlation as rational? 

A. Yes.  

THE COURT:  What correlation was that?  

MR. LOMBARD:  The correlation to population and 

the number of dispensaries that can be opened in the 

given region.  

So, for example, the northwest region is less 

populated than Miami-Dade County, so Miami-Dade County 

gets more dispensaries because it has more patients. 

THE COURT:  I hear what the testimony is, and I 

think of a county like Escambia, Pensacola, a lot of 

retired military folks.  I don't know that the 

population of people actually there living where they 

might need access to their medical marijuana supplies, 

how that plays in, but I guess you are going to get 

there, or not.  

In any event, you can move along. 

MR. LOMBARD:  I will move along, but the 

distinction is between whether something is a best law 
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and whether there is any rational basis for the law, 

and that's the standard I'm trying to underpin by the 

testimony. 

THE COURT:  Okay.  But are you trying to have your 

Department person testify she has personal knowledge 

of what caused the legislature to come up with 

specific numbers?  

MR. LOMBARD:  No.  That's not the standard in this 

case.  You do not need an evidentiary basis for the 

purpose.  You can hypothesize bases. 

THE COURT:  Even from a different part of our 

government?  

MR. LOMBARD:  Yes.  If you look at the United 

States Supreme Court case law on this and the Florida 

Supreme Court case law on it, we don't know -- there 

are many members of the House and many members of the 

Senate.  Each one may have had a different basis for 

why they voted for a particular law, which is why the 

standard is -- we cited it in our motion for summary 

judgment, the standard is if there is any conceivable 

rational basis for it, whether real or hypothesized, 

then you must accept that because you have an 

obligation, the Courts have an obligation to interpret 

the statute in a manner that is constitutional as 

opposed to you have to bend over backwards to find it 
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constitutional.  That's the standard.  

THE COURT:  I am familiar with the law.  I just 

was listening to testimony of this very qualified 

interim director of the Office of Medical Marijuana 

Use, as it's presently known, and trying to figure out 

if what I was hearing was expert testimony on her 

opinion of the basis underpinning what the legislature 

did.  I was just trying to figure out which box the 

testimony went in.  

And I see Mr. Miller has risen for what purpose?  

MR. MILLER:  Judge, may I express an objection?  I 

think the line of questioning -- 

THE COURT:  To the Court's question?  I will 

sustain that objection.

MR. MILLER:  The line of questioning is 

irrelevant.  The thrust of our case is -- if you 

assume that this statute has any rational basis at all 

for limiting the number and location, then conceivably 

the legislature might allocate by population.  

But the point that we are trying to make is there 

is no rational basis for prohibiting a licensed MMTC 

from establishing dispensaries wherever it thinks it's 

efficient to do so. 

THE COURT:  So you think the market forces should 

control?  
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MR. MILLER:  We do. 

THE COURT:  In the absence -- 

MR. MILLER:  We are trying to open it for 

competition and let the patients decide based on 

quality, convenience, cost, you know, friendship with 

the manager, or whatever they use to decide.  Let the 

patient decide where they want to have dispensaries, 

and Trulieve is willing to put them there.  

THE COURT:  Okay.  I note the difference in view, 

and I am not going to sustain your objection.  I guess 

that means I must be overruling it, but I note the 

difference in approach.  

With that we will just move on, and the record 

will be so complete the appellate court will be able 

to do whatever they think needs to be done.  

MR. LOMBARD:  Give me a moment, Judge.  I'm trying 

to get my bearings to see where I left off.  

THE COURT:  Take your time.  

If you want to stand up and stretch while he is 

doing that, feel free.  

BY MR. LOMBARD:  

Q. One other area.  I can't remember if I covered it.  

If I did, I'm not trying to do it again.  I just don't 

recall if I covered it.  I don't see it on my note here.  

In terms of the locations, not the ones that are 
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approved and authorized today for Trulieve, but other 

locations that they have identified through the amendment 

process, are any of those locations or where dispensaries 

already exist? 

A. Yes. 

Q. Did I cover that? 

A. You did. 

Q. Sorry.  I didn't mean to double track on that.  

Do you know, as you sit here today, where exactly 

that is? 

A. There is duplication in the Clearwater area and in 

Miami I'm sure.  

Q. With others or with themselves or both? 

A. Both.  

Q. Last area and I think we can end.  We talked about 

zoning and whether you have to comply with those.  During 

the course of your few years with the Office of Medical 

Marijuana Use, previously Office of Compassionate Use, have 

you become familiar with some of the zoning limitations 

that are found across the state with respect to MMTCs, 

formerly DOs? 

A. Yes.  

Q. And are all counties and municipalities equally 

receptive of having dispensaries in their jurisdictions? 

A. No, they are not.  
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Q. Are you aware of the zoning laws in some areas 

that place limitations on where and when they can operate? 

A. Some cities and counties have chosen to -- well, 

they have a choice.  They can either regulate them no more 

harshly than a pharmacy or ban them outright.  Those are 

the only choices left for a local city or county 

municipality to make.  

So some have allowed them as freely as their 

pharmacy regulations would allow.  Some, many, which have 

chosen to ban them outright given the kind of stark choice.  

Some actually have chosen to amend their pharmacy 

regulations to create a space between maybe a pharmacy and 

MMTC and allow pharmacies and MMTCs both to be held to that 

standard. 

Q. Okay.  And did it happen overnight? 

A. No.  Senate Bill 8A went into effect in June 23rd 

of 2017.  Prior to then I would say many, if not most, 

local cities and counties did not have any local regulation 

for an MMTC.  They certainly didn't have any that was in a 

new structure of Senate Bill 8A, which was in effect on 

that day, which said a local city or county had to choose 

to regulate it all or like a pharmacy or none, to ban it.  

So, no, they wouldn't have any regulations in place in that 

manner prior to the bill being signed. 

Q. To your knowledge, have some of those cities and 
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counties that didn't have any, have they begun implementing 

and developing zoning regulations to regulate dispensary 

possessing locations? 

A. Yes, they have.  

MR. LOMBARD:  That's all I have, Judge.  

THE COURT:  Thank you, Mr. Lombard.  

Mr. Miller?

CROSS-EXAMINATION 

BY MR. MILLER:  

Q. Good afternoon, Ms. Coppola.  You talked about 

630 dispensaries maximum.  How many of those dispensaries 

can sell Trulieve products? 

A. Sixteen.  

Q. Right.  And that's because of the vertical 

integration requirement under the statute, right? 

A. That's correct.  

Q. So when you talk about duplication, there is 

really no duplication of Trulieve dispensaries and Trulieve 

products if you are considering competing MMTCs 

dispensaries, right? 

A. Yes.  I do want to clarify, if we are doing the 

entire number 630, 30 of the spots are Trulieve spots.  

Sixteen have been approved.  There was some duplication in 

proximity, some are pretty close.  Clearwater and St. Pete 

and Tampa are all relatively close to each other. 
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Q. But there is no duplication outside the Trulieve 

organization because the other dispensaries for other MMTCs 

can't sell Trulieve products, right? 

A. That's correct.  

Q. Your original selection of five regional 

dispensing organizations was based on merit, right? 

A. That's correct.  

Q. Merit application.  

And you have talked about the application form 

that Trulieve submitted.  That was for only low-THC 

cannabis, right? 

A. Yes.  At the time that's all the law allowed. 

Q. The law later changed to allow full-strength 

cannabis and then changed again when the constitutional 

amendment passed to allow full-strength cannabis to persons 

who are basically disabled in many categories, right? 

A. Yes.  It originally changed to allow for full 

potency under a very limited number of conditions and then 

to all of the qualifying conditions included under the 

amendment.  

Q. And as a result of those changes in the statute, 

it's possible that people would want to change their plans 

for dispensing, right? 

A. Yes.  

Q. And Trulieve would submit what we call 
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applications.  I understand you don't like that word, 

although the term "application" does appear in what they 

submitted.  You have called them supplements or updates, 

right, whereby they request additional locations for 

dispensing? 

A. Yes, they have submitted amendments to their 

original application. 

Q. Okay.  And those amendments now once approved are 

considered part of the application, are they not? 

A. That's correct, once approved. 

Q. So they submitted amendments for numerous other 

locations, and the Department has approved them now 16, 

right? 

A. That's correct.  

Q. When I say "other locations," I should say 

Tallahassee and Pensacola were part of the original plan, 

but you have approved the 14 other locations that are shown 

on the map there with pushpins and red flags? 

A. That's correct.  

Q. And that's all considered part of the original 

application which is the backbone for the license, right? 

A. The original application as amended, that's 

correct.  

Q. And you understood from the original application 

that Trulieve did plan to move statewide over a period of 
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time, correct? 

A. That's correct.  

Q. Okay.  And obviously the timing and the locations 

have changed, and that was okay with the Department, right? 

A. The timing and locations have changed. 

Q. Timing and locations -- I'm sorry.  Let me ask the 

question a different way.  

The timing and locations of the dispensing 

facilities around the state, Trulieve has filed updates and 

supplements, and you have approved them, so that must be 

okay with the Department, right? 

A. They didn't submit an amendment to change their 

expansion plan.  They only added supplementation for 

additional locations.  

Q. Okay.  Well, their expansion plan still remains in 

effect then?

A. Correct, as submitted in 2015. 

Q. Okay.  You talked about a location in Quincy.  If 

they have a location in Tallahassee and one in Pensacola, 

they wouldn't be able to establish a location in Quincy 

under the current law, would they? 

A. I don't believe so.  

Q. Okay.  Did you ever demand that they establish a 

location in Quincy? 

A. No.  
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Q. Are they even allowed to establish a location -- a 

dispensing location at the same place where they have their 

cultivation stored? 

A. I think it would depend on the way they put 

together their amendment, but there is no prohibition, no.  

Q. Okay.  Has Trulieve honored its commitment to 

deliver products by delivery vehicle? 

A. Yes.  Trulieve does deliver patients, yes.  

Q. Do they accept patient requests by phone, to your 

knowledge? 

A. Yes, I believe.  So they have a call center. 

Q. But they still have 87 percent of their sales done 

at the dispensary.  Is that your understanding as well of 

what Mr. Atkins testified? 

A. That's what Mr. Atkins testified to, yes.  

Q. So would you understand the patients really prefer 

to come to a dispensary? 

A. I would say most of Trulieve's dispensations, 

according to Mr. Atkins' testimony, occur there.  I don't 

know that that can speak for all patients across all MMTCs. 

Q. I understand.  I'm talking about Trulieve 

patients.  

A. Yes, most of their dispensations happen in store 

according to Mr. Atkins.  

Q. There are many counties that lack dispensing 
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facilities, as you pointed out in looking at the map.  Do 

you have any reason to doubt that if Trulieve were not 

limited by the cap, it would be seeking to put facilities 

in those locations? 

A. So far the list -- I guess it depends on which 

counties or cities you are referring to.  We have a list of 

locations that Trulieve has submitted to the Department but 

hasn't requested inspection at.  I can speak to where those 

are located.  

Q. And it had actually submitted applications for 

13 locations that it later dropped or abandoned, right? 

A. I have not received -- 

Q. You are not aware of that? 

A. I have not received written notification from 

Trulieve that they are withdrawing any locations, no.  

Q. No.  Let me make sure you understand my question.  

Prior to the 2017 statutory amendment, Trulieve 

submitted a number of applications for additional 

locations.  Some of those it followed through with and 

received approvals and opened.  Others it did not push.  

Were you aware of that? 

A. Yes, we haven't received a request to inspect some 

of those locations, that is correct.  

Q. I mean, they actually submitted the paperwork to 

request, but they did not request the inspection.  Are you 
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aware of that? 

A. Yes.  

Q. So you know that Trulieve was aggressively trying 

to expand around the state, was it not? 

A. That's correct.  

Q. The Department has not studied how the limit on 

the number of dispensaries affects access to products or 

safety, has it? 

A. No.  

Q. The Department has not adopted any rules for 

dispensing facility locations, has it? 

A. No.  

Q. You don't know how the legislature chose the 

number 25 or 30 dispensaries as a limit, do you? 

A. No, I don't. 

Q. Do you know how they chose the date April 1, 2020? 

A. No.  

Q. You don't know if home delivery costs more, do 

you? 

A. I think it depends on your model. 

Q. What do you mean "it depends on your model"? 

A. Each MMTC, as we went over previously, had to 

write a dispensary plan in their original application.  

Some, like Trulieve, did trade zone model with a physical 

location in a trade zone.  Some are doing different 
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approaches with more fulfillment centers, and that I would 

assume creates a difference in cost for delivery.  

Q. Well, if you have to take the delivery vehicle 

from the dispensing facility out and locate the patient at 

the patient's preferred place of delivery, usually home, 

and then drive back and possibly make a mistake or 

misdeliver or something like that, wouldn't that cost more, 

or do you know? 

A. If making mistakes would cost more money?  

Q. Well, if you have got the patient coming to the 

dispensary, then there is no delivery charge, right? 

A. That's correct. 

Q. But you don't know whether it costs the supplier 

more to deliver to the home as opposed to having the 

patient come into the store? 

A. I know if the patient is doing the traveling, 

obviously there is no delivery fee.  In Trulieve's case, if 

the patient drives, if the decision is between either 

delivery or traveling to a dispensing location, then the 

cost would be less.  But there are other MMTCs that have 

different models that could dispense via delivery from a 

fulfillment center, and that cost might be lower.  I think 

it would depend on the strategy of each MMTC. 

Q. Do you know if there are risks to home delivery? 

A. I don't know.  
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Q. Would you agree with me that the limit on the 

number of dispensaries does not assist qualified patients 

access to product? 

A. Can you repeat that question?  

Q. Would you agree with me that the limit on the 

number of dispensaries does not assist qualified patients 

access to products? 

A. I think that question, the safety question, there 

are a lot of factors that would go into each of those 

questions, and there would be many different situations and 

circumstances for that question.  

Q. When I took your deposition, I asked you the 

following question, and I will be glad to show you this if 

you would like.  Question -- this is on page 85 beginning 

line 11:  "Well, that was not my question.  Let me ask the 

question again.  Substitute for consumer, I will substitute 

qualified patient.  Does the limit on the number of 

dispensaries assist qualified patient access to products?"  

"Answer:  No."  

Do you recall giving me that answer in your 

deposition? 

A. I do.  

Q. Okay.  Is that still your testimony today? 

A. It is.  And I think just like in my depo, and now 

clarifying, there are kind of a lot of factors to unpack 
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when talking about long-term patient access as well as 

security and safety.  There are a lot of factors that go 

into dispensation made via delivery and patient access in 

the long term. 

Q. Well, my question called for a simple yes or no.  

You answered no in your deposition.  Is that still your 

answer? 

A. Correct.  

Q. The legislature apparently determined that more 

time was needed for the State and the local governments to 

consider appropriate regulations for dispensaries.  Is that 

your understanding? 

A. Yes.  The legislature provision on caps does 

expire on April 1, 2020.  

Q. Do you know any specific reason why three years' 

additional time is needed? 

A. I know that it is typical in other very notable 

marijuana states like Colorado and California, for example, 

to have a date and time where regulations will either come 

into effect or to sunset.  

California obviously being one of the most 

well-known marijuana states just recently did that with 

regulations beginning in July of this year.  

Colorado, for example, what they do is a lot of 

focus on controlling local zoning, and they originally did 
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not have any restriction on the number of dispensing 

locations, and you saw a large number open in the very 

beginning with some consolidation happening along the way 

and locations closing.  

Q. Well, first of all, Colorado and California both 

allow recreational use, right? 

A. They do now.  

Q. Yeah.  So that's not really the same regulatory 

model we have in Florida, is it? 

A. I believe your question -- what I gathered from it 

was why would a legislature allow for time to build in 

regulation, and that is a pretty standard practice when 

regulating an industry that is still federally illegal and 

also brand new to a very large state with very -- Florida 

skipped decriminalization and went straight to 

commercialization of medical marijuana, so it's a very big 

industry with ramp-up time built in makes sense.  

Q. Some form of medical cannabis has been legal in 

Florida since 2014, right? 

A. Correct.  The law passed in 2014 for low THC.  The 

licensees weren't awarded until 2015 with the first 

dispensations happening in 2016, so not a terribly long 

time since product has been being dispensed to patients.  

Q. Communities had the opportunity to plan, to study 

the issue for three years before the 2017 law passed, 
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right? 

A. Local cities and counties didn't understand the 

decision that they would be making, either all-out CVS 

pharmacy style or ban until that was an enacted statute, 

which was June 23rd of 2017, so just last year.  

Q. No, they had the opportunity to -- they knew that 

first low-THC cannabis was being authorized.  It may not be 

a dispensing infrastructure in place, but they knew this 

was coming, did they not, from 2014? 

A. I don't think they could have predicted the 

legislature putting that specific zoning requirement in 

Senate Bill 8A, no.  

Q. Well, they may have changed the zoning 

requirement, but they were able to plan what kind of 

regulatory structure they wanted, were they not? 

A. They could plan, but they couldn't plan a 

structure -- 

Q. You have answered my question, I believe.  

Now, what this law allows is three more years for 

the local governments to plan.  Why do they need three more 

years? 

A. Many are still developing their regulations.  

Q. If they don't want something or if they want to 

study it some more, they could enact a moratorium, could 

they not? 
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A. They can.  

Q. What about the State, are there any State 

regulations right now that you think are inadequate? 

A. I don't understand your question.  

Q. Does the State need more time to plan its 

regulation? 

A. The Department is still currently engaged in 

rulemaking as directed by Senate Bill 8A at this time, yes. 

Q. I understand that, but do you need more time to 

plan regulations for dispensing facilities? 

A. The Department is still -- does not have all of 

its rules adopted and effective, so, yes, we are still 

undergoing that process right now.  

Q. Is there anything that stops you from adopting a 

rule tomorrow? 

A. Challenges.  

Q. But you haven't even proposed a rule on dispensing 

facilities, have you? 

A. We are in rule development.  

Q. As I say, you haven't proposed a rule on 

dispensing facilities? 

A. That's correct.  

MR. MILLER:  If you will give me just a minute to 

confer, I would appreciate it.  

THE COURT:  Take your time.
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(Counsel conferring.)

BY MR. MILLER:  

Q. I am not sure whether we covered this, but there 

are only -- under the statute, Trulieve is allowed to put 

only two dispensing facilities in the northwest region, 

right?  

A. I don't have the full breakout, but 381.986 does 

describe by region per the 2010 census how many are in each 

region. 

Q. Okay.  Do you have any reason to believe that they 

are allowed to put more than two in the northwest? 

A. No, sir.  

Q. Okay.  So they have a dispensing facility in 

Pensacola and one in Tallahassee.  They couldn't put one in 

Quincy, could they? 

A. Not without closing one of the other ones. 

Q. Or Panama City or any of the other counties in 

this northwest region, right? 

A. They would have to choose where they wanted their 

two until 2020.  

MR. MILLER:  I think that's all I have.  Thank 

you.  

THE COURT:  Thank you, Mr. Miller.  

Any redirect, Mr. Lombard?  

MR. LOMBARD:  Yes, Your Honor.  
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REDIRECT EXAMINATION

BY MR. LOMBARD:  

Q. You were asked about the applications being merit 

applications? 

A. Correct.  

Q. Do you recall that? 

A. Yes.  

Q. And were the merits of the application based on 

the representations made in the applications? 

A. Yes, that's correct.  

Q. Mr. Miller asked you about amendments that were 

submitted with locations, possible locations, some of which 

have not been -- there have been no request for 

authorization to open them.  Do you recall that? 

A. Yes, that's correct.  

Q. Just to be clear, beyond the 16, have any others 

been approved as of today? 

A. No.  They have 16 approved dispensing locations. 

Q. What I mean by that, when you get these amendments 

that identify location, is there any action for the agency 

to take on those? 

A. No, not until an inspection has been conducted, 

and we note any deficiencies, if any, at that inspection.  

Q. Could they identify 100 of them if they wanted to, 

and would there be any action item for the agency with 
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those 100? 

A. No.  

Q. Okay.  Is the trigger point when they request 

inspection for authorization?

A. It's when the inspection is conducted and we note 

any deficiencies, if any, and any remedies that are 

necessary.  

Q. Now, Mr. Miller also referenced the paperwork that 

was submitted to the Department with these other locations.  

Would you agree that a large number of those locations were 

submitted in the middle of session when the legislature was 

going through the legislative process of developing the 

2017 law? 

A. Yes.  

Q. Okay.  And were some of those even submitted after 

that, so those locations, the identity of them, after the 

2017 law passed? 

A. Yes.  

Q. Prior to the legislative session in 2017, did 

Trulieve send you any kind of large package with a long 

list of cities and locations where they wanted to open more 

dispensaries? 

A. Yes.  

Q. Prior to the 2017 session? 

A. No.  
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Q. And the 2017 session, did it begin around March of 

2017? 

A. Yes, that's correct. 

Q. As a matter of fact -- 

MR. LOMBARD:  Judge, can we have the -- I can give 

her my copy, but I'm looking for Plaintiff's Exhibit 

5.  I would like the witness to take a look at it.  

I'm happy to grab it from the clerk if I can approach. 

THE COURT:  Can you lay your hands on Plaintiff's 

Exhibit 5?  

MR. LOMBARD:  Can I approach the witness?  

BY MR. LOMBARD:  

Q. Some of the paper that Mr. Miller had asked you 

about would include Exhibit 5; is that right? 

A. Yes.  

Q. And can you tell us the date when Trulieve had 

submitted Exhibit 5 to the Department by email? 

A. April 18th of 2017.  

Q. Was session ongoing at that point? 

A. Yes.  

Q. And turn the page, and there is a one-pager behind 

it.  Does it identify over 15 cities or locations? 

A. Yes.  

Q. Had you seen or received any list of this size 

from Trulieve prior to March of 2017? 
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A. No.  

Q. Two more questions.  You were asked about zoning 

and I think you got cut off.  

The question that you had been asked was about 

whether local governments could plan prior to 2017, and I 

think you started to say they couldn't plan for the change 

in the law.  Would you like to finish the answer that you 

were giving? 

A. Sure.  In Senate Bill 8A was the first time 

Section 11, which is preemption, was written into our law, 

and that preempted local zoning for dispensing locations to 

local cities and counties.  With that came the no more 

strict than a pharmacy if you allow it or the other option 

being to ban them outright.  

While some -- any undertaking of this size takes 

quite a significant amount of time to get local cities and 

counties caught up on an issue.  While I deal with it every 

day and Trulieve does every day, most people this is still 

very new for them.  So it wasn't until June 23rd of 2017 

that local cities and county governments had that specific 

choice to make on how to zone it, so that required a lot of 

debate at the local and county -- county level. 

Obviously there is qualified patients, there are 

obviously lots of constituents in these cities and 

counties.  There is usually debates and full meetings and 
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how to proceed with local zoning and regulation.  

Q. Last area.  In response to one of Mr. Miller's 

questions, you were describing an example of Colorado.  He 

asked you a question about Colorado was recreational.  Is 

the recreational market a larger consumer base than just 

the medical marijuana population consumer base? 

A. Yes.  You don't have to be a qualified patient, 

you just have to be adult usage age.  

Q. Could you explain -- I think you described a 

scenario where they opened many, and then I think you said 

some consolidated and some shuttered.  Could you explain 

that? 

A. Sure.  In Colorado there was initially a very 

large number of dispensaries who opened because there was 

initially not a ton of local specificity in their zoning 

for cities in counties.  In Colorado there has to be local 

control.  You have to get approved at the local city and 

county level before you can apply to the State.  

Before that market really matured, you saw a huge 

bloom of these locations everywhere.  What we see now is 

the market is kind of settling and maturing, and there is a 

lot of consolidation and a lot of dispensing locations 

closing because not all of -- they couldn't support that 

many dispensing locations, so there are areas now where 

they have closed and gone out of business.  
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MR. LOMBARD:  Thank you very much.  

THE COURT:  Thank you, ma'am.  You may step down.  

THE WITNESS:  Thank you.

(Witness excused.)  

THE COURT:  Any other witnesses?  

MR. LOMBARD:  No other witnesses.  We will offer 

our Exhibit 1.  

THE COURT:  Any objection to Defense Exhibit 1?  

MR. MILLER:  Yes, Your Honor, we do object.  I 

don't mind if Mr. Lombard wants to tender the pages 

that he referred to in his examination of Ms. Coppola.  

We would ask that those pages be kept confidential 

because this is a confidential submission.  

I don't see any reason to submit the entire 

application into evidence for the following reasons:  

One, it's completely cumbersome to have to deal with. 

THE COURT:  Could you limit your argument to legal 

grounds?  

MR. MILLER:  It's irrelevant.  Most of it is 

irrelevant, and most of it is trade secret.  Pretty 

much all of it is trade secret.  It has to do with 

such things as the identity of our investors and our 

managers, our financial information, our cultivation 

and processing plans.  None of that has anything to do 

with anything in our case.  It's highly confidential, 
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and if for some reason this should leak out, it would 

cause serious damage to our company.  

So we would ask that Mr. Lombard tender only those 

pages that relate to the cross -- or the examination 

of Ms. Coppola and keep those confidential.  The rest 

of it is irrelevant and hasn't even been refused to 

and has nothing to do with our case, and it's 

burdensome to risk losing our trade secrets. 

MR. LOMBARD:  I will start with the last point 

first.  You entered an order, Judge, last week, I 

think it was, specifically for this purpose.  It was 

at their request.  They wanted an agreed order or an 

unopposed order.  

I think your order covers it, and I have full 

faith in the clerk's office.  It's not the first time 

they have done it, so I don't really see that as a 

basis to exclude the document in evidence.  

As to the other issue, I will note that they 

offered into evidence select portions of the exhibit 

and I complained, which Your Honor says you can offer 

the entirety of it, the complete application if you 

would like to during your case.  That's exactly what 

I'm doing.  

There are large portions of that that are germane 

because they contain representations made under oath 
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subject to penalty of perjury during the application 

cycle.  

I think it's a very relevant document for all the 

reasons that you heard.  I won't recount her testimony 

in front of you.  If they get to put in pieces, I get 

to put in the whole thing, and that's exactly what I'm 

going to do. 

THE COURT:  What I'm going to do is reserve my 

ruling on that.  I will keep the 1800 pages plus in 

the Court's copy of Defense Trial Exhibit 1, and I 

will -- I have been taking notes as to which pages 

were referenced during the testimony.  

If it turns out that the pages that were not 

referenced during the testimony are not relevant, then 

I will enter an order, Mr. Lombard, to have you just 

submit under seal to Ms. Gainous those pages, but we 

are not going to allow the trade secret privilege that 

is not being disputed to be inadvertently waived.  

At the same time the clerk's offices around the 

state are not properly funded, and despite the best 

efforts and amazing efforts of our clerk's office to 

have enough deputy clerks to be present in evidentiary 

hearings and so forth, to the extent that there may be 

records that are in evidence in one case sitting on a 

desk, I don't like the idea of them not being attended 
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to by as many deputy clerks as we would like.  

So I think by handling the exhibit this way, I am 

protecting the confidential trade secrets without 

burdening the clerk's office.  

All the other exhibits remain subject to the 

Court's order, and those that were specifically 

identified as being confidential are confidential.

Mr. Lombard, I will let you know if the specific 

pages need to be separately provided in an envelope to 

Ms. Gainous. 

MR. LOMBARD:  Thank you, Judge.  I don't get to 

come back another day after you make that decision.  

What I would say to you on the record today is we 

would proffer the difference.  So if, for example, 

there is 1800 pages for the whole thing, and you say 

only 500 pages are going to be allowed it, then we 

would proffer and want it to travel with the record on 

appeal. 

THE COURT:  And what I would do in that case is to 

take the notebook -- 

Do you have one of these big heavy notebooks?  

Mark that for ID not in evidence, confidential, 

Ms. Gainous, and put however strong a warning you can 

think of that's ever been entered by a judge in this 

building, and that should provide appropriate 
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protection for the Trulieve folks.  

Any other evidence?  

MR. LOMBARD:  No, we rest.  

THE COURT:  Okay.  Anybody want to do a closing, 

or do you think you have covered the arguments 

sufficiently?  

MR. MILLER:  I think we have covered it pretty 

well, Your Honor.  I don't mind waiving closing.  

If Your Honor would find it helpful, we could 

submit proposed orders.  Maybe Your Honor -- I haven't 

tried a case in front of you before, so I don't know 

your standard technique. 

THE COURT:  It changes from case to case, so there 

is no such thing.  If it makes you feel better to give 

me a proposed order, I'm happy to take a look at it. 

MR. LOMBARD:  I tend to agree with that.  I think 

we discussed during the pretrial conference, I don't 

know if you recall, I know you have a lot on your 

plate, but we discussed posttrial submissions in lieu 

of a closing, and I would like the opportunity to do 

that.  I think it could be helpful for us to lay that 

out.  

A lot of this is legal argument, not so much 

factual, and I think that's the more appropriate 

method to get that in front of you for your 
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consideration. 

THE COURT:  Today is Monday the 27th.  How much 

time are you looking for, Mr. Miller?  

MR. MILLER:  We can certainly do it by Thursday, 

Friday at the latest.  

THE COURT:  Okay.  

MR. MILLER:  If you give us until Thursday. 

THE COURT:  I will give you until Thursday, only 

because with the three-day weekend, I don't want to 

make you have to work late on Friday, especially with 

college football.  I don't know what your college 

football plans are.  

Does Thursday give you enough time, Mr. Lombard?  

MR. LOMBARD:  I was going to suggest a week, but 

then I realized that would roll me straight into the 

holiday.  I didn't realize we were that close, Judge.  

THE COURT:  Time flies, you know. 

MR. LOMBARD:  If I can have until Friday, that 

would really help me.  I don't mind working late on 

that Friday.  I have a couple of things in between. 

THE COURT:  Shall we split the difference and say 

noon Friday?  That way I don't feel responsible for 

anyone missing a key football game or something. 

MR. LOMBARD:  That's fine. 

THE COURT:  Noon Friday.  Remember to please have 
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your staff email my judicial assistant in addition to 

send it through the clerk's portal.  

With that, I want to thank everyone for being so 

well prepared and organized, and have a lovely 

evening.  

MR. LOMBARD:  Thank you.  

MR. MILLER:  Thank you, Your Honor.  

(Thereupon, the proceedings were concluded

at 3:38 PM.) 
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C E R T I F I C A T E

I, Tamra K. Piderit, Florida Professional 

Reporter, Registered Diplomate Reporter, Certified Realtime 

Reporter, and Certified LiveNote Reporter, certify that the 

foregoing is a correct transcript from the record of 

proceedings in the above-entitled matter.

Dated this 1st day of September, 2018.  

_________________________________
        Tamra K. Piderit  

  Florida Professional Reporter
  Registered Diplomate Reporter
  Certified Realtime Reporter
  Certified LiveNote Reporter
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